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Into dOneideration that tho Evidence Act extends ow the whole of India, would 
a statement made to him in the latter* place be inadmissible under s. 25 as 
being made to a Bolioe officer?. No, it is submitted it would nc^ ffhe int^|f 4 ^ 
tion was to prevent confessions from being extorted by intimidation. 
Commissioner and Deputy Commissioner are not Police officers; ithe language ^ 
Beng. Act lY of 1866 is inconsistent with their being so : they have not t6 
perlbrm any^of the duties of a Police constable ; the only officers of Police are 
those enumerated in the schedule* to the Act, — Form (A). The Commissioner 
of Poliee^performs or did perform until a late date, much the same duties as 
%6re performed by a Magistrate of a District ;* Justice's of the Peace exercised 
lihe^e^cutive portion of the work of a Magistrate of a District, but were not to 
;;i^roi8e his [5123 judicial functions. Persons in the position of a Commissiotier 
^alld Dbputy Commissioner of Police, are not persons who are generally considered 
P^ce officers. [Pontipbx, J. — If a Police officer were to hear a confession as a • 
;^||^%te individual in his private house, he would be hound to take notice of it, 
knowing that you cannot separate his private and Police capacities ; why then 
should you be able to separate his Police and magisterial capacities. Then again 
it must be taken into consideration how Mr. Lambert lives ; here he lives as a 
'Poj^^e officer among Police, not as a Magistrate.! It is submitted his Police 
fud^ons are merged in his magisterial ones : his duties and functions are 
magisterial and judicial ; in tliis case he issued a search warrant, which is 
a magisterial act. Under the old Criminal Procedure Code, Act XXV of 1861, 
the Commissioner of Police had to exercise judicial functions ; see s. 84 which 
provides procedure to be adopted on the arrest within the local limits of the 
jurisdiction of the Supreme Court of a person against whom a warrant is issued 
by a Magistrate. Under that section, if the argument of the other side is to 
prevail, if a prisoner were taken before a Magistrate of Police, a confession made 
by him would be admissible ; but if he were taken before the Commissioner of 
Police, it would not ; see also s. 87. Sections. 84 to 100, taken with ss. 148 and 
149^' show whni were the Police officers meant by the latter sections which are 
in the same terms as ss. 25 and 26 of the Evidence Act.f If Mr. Lambert were 
only a Justice of the Peace he would still be a Magistrate within the meanin||^. 
of s, 26 of the Evidence Act; any person, who was a Justice of the Peacei’ 
woia^ come under that meaning. A confession as in this case made to him in 
«'faoth characters must be taken to have been made to him as a Magistrate, his 
character as a Police officer being merged in that of Magistrate. 

Garth, O.J., intimated that the Court was of opinion that the sbalement|^ 
was not admissible in evidence, and ought to have been rejected; bub that 

Confession made to a * [Sec. 148: — No confession or admission of guilt made 
jPolice officer shall not be to a Police officer shall be used as evidence against a person 
08^ jfiha evidence. accused of any offence. 

' Confession made while Sec. 149 : — No confession or admission of guilt made by any 

the accused i« in custody person whilst he is in the custody of a Police officer, unless it bo 
of the Police shall not be made in the immediate presence of a Magistrate, shall be used as 
used as evidence. evidence against such person.] 

t[Sec. 25 : — No confession made to% Police officer shall he proved as against a person 
aocus^ of any offence. 

Sec. 26 ; — No confession made by any ^raon whilst he U in the custody of a Police 
officer, unless it be made in the immediate presence of a Magistrate, shall be proved as 
against such person. 

Ensplanatiorit * — In this section '^Magistrate** does not include the head of a village 
discharging magisterial functions in the Presidency of Port St. George or in Burma or else- ; 
where, unless suoh headman is a Magistrate f^eroisiag the powers of a Magistrate under the 
Code of Ofimiual Procedure, 1882.] 
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Macpherson, J., had gives a certificate that without the statement there was 
sufficient evidence to justify the conviction. 

Mr. Jackson then contended that if the statement had been [213] impro- 
perly received in evidence, the prisoner was entitled to an acquittal. The case 
cannot be sent back, but under s. 26 of the Letters Patent must now be decided 
by this Court, if at all. But it cannot be decfded at all ; s. 167 of the Evidence 
Act, which provides that “the improper admfesion or rejection of evidence shall 
not be ground of itself for the rever^l of any decision in any case,’* does not 
apply to a criminal case tried by a jury, but only to case where the matter 
has been decided by a Judge without a jury. The Criminal Procedure Ood^ 
Act X of 1872, makes special provisions as to the improper admission of 
evidence in trials by jury; see s. 283. And s. 280 gives the Appellate Court 
power to pass any order it thinks fit: s. 283 was unnecessary if s. 167 of the 
Evidence Act applied. In Beg. v. Navroji Dadabhai (9 Bom. H. C. R., 388^),^ 
the applicability of s. 167 to such cases as this was raised, but the questio^ 
was only fully gone into by one of the Judges, Bayley, J., and was not made a 
ground of their decision by Sarjent, C.J., and Green, J., though they adverbed 
to it. Bayley, J , gave a strong opinion that the section was not applicable to 
such a case as this. The word ‘decision ’ in that section is inapplicable p;^the 
verdict of a jury. It seems to have been admitted that the Court of Review 
was the proper Court to decide on the sufficiency or otherwise of the evidence. 
[Garth, C. J. —That point was not raised.] No, but it was not suggested 
that the Court before whom it was argued was not the proper Court after long 
argumeint on all points. [PONTIPEX, J. — It appears to me clear the other way, 
viz., that the Court in s. 167 means the Court that tried the case. GarTH, 
C. J.-r-In that case the Judge who tried the case was one of the three Judges 
before whom the case was heard on review.] Yes, and he delivered a fresh 
judgment as one of the Court of Review. This case difiers in that it is one 
certified by tlie Advocate-General, not reserved by the Court. It is submitted 
that s. 167 does not apply to criminal trials at all ; the section is identical with 
^8. 57 * of Act II of 1855, which has never been applied to criminal trials. The 
words are “the Court before which such objection is ” not “ was raised.” It does 
not apply to cases tried by a jury : it would be impossible to say what the 
can] result on the minds of the jury would have been, if the evidence 
improperly admitted had not been before them. The prisoner ought to be 
discharged. * • 

^1' 

Mr. Allen followed on the same side. 

The Court took time to consider their judgment, and on a subsequent day 
called on Mr. Ingram, who then appeared with the Standing Counsel for the 
Crown, on the point as to s. 167 of the Evidence Act, but the learned Counsel 
said he thought it was unnecessary for him bo argue the point. 

The following judgments were delivered : — 

Garth, C. J. — In this case, the prisoner Hurribole Chunder Ghose was 
tried and convicted, at the February ^ssions of the High Court, for using 

• [Sec. 57 : — The improper admission or rejection of evidence shall not be ground of itself 
for a new trial or reversal of any decision in any case, if it shall 
Ko new trial for rejection appear to the Court before which such objection is raised that, 
or improper reception of independently of the evidence objected to and admitted, there 
evidence, was sufficient evidence to justify the decision or that if the reject- 

ed evidence had h^n received, it ought not to have varied the 
decision.] 


14^ 
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certain forged documents, and sentenced to tea years* transportation. At 
the trial before Macphebson, J., it was {>roposed on the part of the prosecution 
to put in a confession made by the prisoner. The confession was made, in the 
first instance, to two policemen, and taken down in writing, and the prisoner 
was then brought before the Deputy Commissioner of Police, Mr. Lambert, aft 
the Police Olfice in Calcutta, where he again affirmed the truth of his former state- 
ment to Mr. Lambert, and Mr. * Lambert, in his capacity of a Magistrate, 
received and attested the statement. 

• 

Upon this confession being tendered in evidence, it was objected to by the 
prisoner’s Counsel, upon the ground that it was a confession made by the 
prisoner to a police officer, and therefore not admissible, by reason of the 25th 
section of the Evidence Act (I of 1872). In answer to this objection, it was 
urged on the part of the prosecution, 1st, that Mr. Lambert was not a ^'police 
officer ” within the meaning of the section ; 2ndf that, if he were, the statement 
«was made to him as a Magistrate, and not as a police officer ; and that the 
26th section was intended to qualify the 25th, so as to make a statement even 
to a police officer admissible, if made in the presence of a Magistrate. The 
learned Judge at the trial admitted the evidence, and defined to reserve the 
poigli ; but the Advocate-General having since given a certificate, under s. 26 
of me [ais] Letters Patent of the High Court, that the point was a proper one 
to be considered, it has been brought before this Court, for review, and has been 
well and fully argued before us. 

It was urged by Mr. Jackson, for the prisoner, that the terms of s. 25 are 
imperative ; that a confession made to a police officer, under any circumstances 
is not admissible in evidence against him, and that the 26th section is not 
intended to qualify the 25th, but means that no confession made by a prisoner 
in custody, to any person other than a police officer, shall be admissible, unless 
made in the presence of a Magistrate. I am of opinion that this is the true 
meaning of the 25th section. Its humane object is to prevent confessions 
obtained from accused persons through any undue influence, being received as 
evidence against them. It is an enactment to which the Court should give the 
fullest efl’ect, and I see no suflicient reason for reading the 26th section so as to 
qualify the plain meaning of the 25th. 

But then comes the question whether Mr. Lambert was a police officer 
within the meaning of s. 25. It was argued, and with Some force, that the 
term “ police officer ” did not moan a Deputy Commissioner of Police*; that’* 
ft comprised only that class of persons who are called in the Bengal Police Act 
(Bengal Act IV of 1866) “ members of the Police Force and that the object 
of the Evidence Act was not to prevent a gentleman in Mr. Lambert's position 
from taking a confession, but only ordinary members of the Police Force, who 
are personally and constantly engaged in the detection of crime' and the 
apprehension of offenders. 

There is no doubt that, looking at the various sections of Bengal Act IV of 
1866, the Deputy Commissioner of police is not a member of the Police Force 
within the meaning of that Act, and, moreover, on looking back to the Police 
Act of 1861, it will be found that jibe term ** police officer,” as used in tiiat 
Act, has generally the same meanings as a member of the Police Force in the 
Act of 1866 ; but, in construing the 25th section of the Evidence Act of 1872, 

I consider that the term ** police officer ” should be read not in any strict 
technical sense, but according to its more comprehensive and popular meaning. 
[218] In common parlance and amongst the generality of people, the Commis- 
sioner and Deputy Commissioner of Police are understood to be officers of policci- 



LL.R. 1 Cal. ill 


*1]^ t). 

or in other words police oilBcers,*' quite as much as the more ordinary mem- 
,^s of the force ; and, although in tiie case of a gentleman in Mr. Lambert’s 
jj^ition, there would not be, of course, the same danger of a confession being 

S norted from a prisoner by any undue means, g there is no doubt that 
r. Lambert’s ©facial character, and the very place where he sits as Deputy 
Commissioner, is not without its terrors in the eyes of an accused person ; and 
I think it better in construing a section such as the 2dth, which was intended , 
as a wholesome protection to the accused, to construe it in its widest and most 
popular signification. 

I am of opinion, therefore, that the confession made by the prisoner in 
this case ought not to have been admitted at the trial. 

But then comes the further very important question, what should be the 
effect of this improper admission of evidence on the proceedings ? The 16^h 
section of the Evidence Act ^ovides that “ the improper admission of evi- 
dence shall not be ground of itself for the reversal of any decision in any cade 
if it shall appear to the Court before which such objection is raised that, inde- 
pendently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision and I was certainly disposed to think, before hearing 
Mr. Jackson's argument, not only that this section applied to criminal as wsiCbS 
civil cases, but that the Court which had to determine whether, independently 
of the evidence objected to, there were sufficient materials to justify a convic- 
tion, was the Court below, before which the case was orginally tried ; and, upon 
this assumption, my learned colleague and I consulted Macphebson J., who 
certified that there was ample evidence in the Court below, independently of the 
admission, to justify the conviction in this case. 

Mr. Jackson, however, desired to be heard upon the effect of s. 167, and 
he had urged upon us, — first, that the section does not apply at all to criminal 
cases, and secondly, that, if it does, the Court to determine whether the convic- 
tion ought to stand, is not the Court which tried the case, but the Court [ 217 ] 
before whom the point of the admissibility of the evidence was argued. Mr. 
Jackson insisted that the wofd “ decision ” used in s. 167 was one inapplicable 
to a criminal case tried on the original side of this Court, and that it never could 
have been intended by the Legislature that a case triable by a jury, and of the 
fabts of which a jury alone are the proper judges should be virtually re-tried by 
any Court not consisting of a jury ; and in aid of his argument, he cited the 
case otlieg. v. Navroji Dadabhai (9 Bom. H.C.R., 358). 

I am unable, however, to discover any sufficient reason why the 167tfa 
section of the Evidence Act should not apply to criminal as well as civil cases. 

It is perfectly ^ue that the word decision ” is more generally used as appli- 
cable to qivit' proceedings, but it is by no means inappropriate to criminal 
cases ; aiid, if it was the intention of the Legislature to use an expression 
which would apply equally to civil as to criminal proceedings, there is probably 
; nP other word which would have answered their purpose better. Many other 
provisions of the Evidence Act apply equally to all judicial enquiries, and, if 
the nature of the mischief which the section was intended to remedy is consider- 
ed there is at least as much reason why ^it should apply to criminal as to civil 
proceedings. The Court have no power in a criminal case to order a new trial, 
and, if, in each instance, where evidence is inproperly admitted or rejected, 
the conviction is to be quashed, a lamentable failure of justice would often be 
the consequence. , ^ 

I am opmiod lihMrafore that s,,^167 does ap|dy to oriminal cases, bnt, 
upon oonsideratioin. { think that the Ooni^ mentiffidiediD that section which in 
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to deoide upon the suffioiency of the evidence to support the conviction is the 
Court of Beview, and not the Court belo<^. The point is certainly '' raised, . 
properly speaking, in the Court below, but it is both raised and argued izr* 
the Court of Appeal, and think that the proper course of proceeding is for 
the Court of Appeal to decide upon the case, upon being informed from the# 
Judge’s notes, and, if necessary by the Judge himself, of the evidence adduced 
at the trial. 

[218] Apart, however, from s. 167 ^of the Evidence Act, I think that, 
under s. 26 of the Letters Patent, by virtue of which this case has been 
submitted to us %r review, we have a right either to quash or to confirm the 
conviction, as we may think proper. The section enables the Court, after 
deciding upon the point reserved or certified, to pass such judgment or sentence 
as it may* think right. If, therefore, upon reviewing the whole case, we are of 
opinion that, upon the evidence properly receivefl, there is sufficient ground to 
convict the prisoner, I consider that we ought to allow the conviction to stand. 
In' the present case, therefore, we have obtained copies of the Judge’s notes at 
the trial, and have also obtained information from the Judge as to what 
particular portion of the evidence applied to the prisoner Hurribole Cbunder 
Gh^e, and we are now prepared to hear the case argued upon its merits, as to 
whlUlliier there is sufficient evidence, apart from that improperly admitted, to 
support the conviction. 

Pontifex, J. — 1 also am of opinion that the confession made by the prisoner 
in Mr. Lambert’s presence ought not to have been admitted at tbe trial. With- 
out going so far as to say that s. 25 of the Evidence Act renders inadmissible 
a confession made to any person connected with the police, for there are cases 
in which a person holding high judicial office has control over and is the nominal 
head of the police in his district, I think that, in the present case, it was 
impossible for Mr. Lambert, residing in the house allotted to him as Deputy 
Commissioner of Police, and surrounded by police immediately under his control, 
to divest himself of his character of a police officer. I also agree that, under 
cl. 26 of the Letters Patent, which clause deals with cases tried before a jury, 
we are bound to consider the admissible evidence in this case, and to pass such 
judgment and sentence as we shall think right, and I come to this conclusion 
without reference to s. 167 of the Evidence Act. 

I agree that such last mentioned section is applicable to criminal trials, but 
I have some doubt whether, if we were proceeding under it tJlone, we sho^uld be 
the proper Court to [219] consider the sufficiency or insufficiency of the 
evidence in relation to the verdict. (The counsel for the prisoner then went 
through the evidence to show that it was insufficient, apart from the confession, 
to justify tbe conviction being upheld. A certificate by a majority of the jury 
who tried the case, to the effect that if the confession had not been in evidence 
they would have given a verdict of acquittal, was tendered, but waib rejected 
by the Court. The Court took time to consider their judgment, and eventually 
upheld the conviction on the evidence). 

Attorney for the Crown : The government Solicitor, Mr. Sanderson, 

Attorney for the prisoner : Mr. Carruthers, 


NOTES. 

[ OOKFBBSIOM— SEC. 25 OF THE EVIDENCE ACT--FOLICfi OFFICER. 

I. The expression Police Officer in Sec, 25 of the Evidence Aet ds not restricted to- 
la) an officer of the Bmlar Police Force but to every Police Officer (ohowkidar 
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(!>) an officer of Native States (1896) 32 Bom*, 888* 

(c) a police palel (1892) 17 Bomf, 488* 

II. AdmiaaibUity of Confessiona : — 

(а) Confession made by one accused may be receive^ as evidence inf avow of another 

tried together (1877) 2 Bom., 61. 

(б) Admission made to a Police Officer before arrest is admissible: — (1881) 6 Oal., 880. 

III. When a verdict is set aside on the ground of inadmissible evidence having been let in, 
the High Court is not bound to ord^r retrial (1808) 88 Cal., 711. 

See also (1877) 8 Bom., 61 ; 10 1I.L.J., 167 and 9 Bom. L. B., 7m.] 
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APPELLATE CRIMINAL. 

The 23rd March, 1876. 

PHBSBNT : 

Sib Richard Garth, Kt., Chibp Justice, Mr. Justice L. S. Jackson, 
Mb. Justice Macpherson, Mr. Justice Pontipex and 
Mr. Justice Morris. 

The Queen 
versus 

Zuhiruddin and others. 

• 

Criminal Procedure Code (Act X of 1H72)^ s, 64 — Power of Judge acting in 

English Department. 

An application for the transfer of a case under s. 64 * of the Criminal Procedure Code 
should be made, not by letter to the English Department of the High Court, but before the 
Court in its judicial capacity, and should be supported by affidavits, or affirmation in the 
U6ittal way. 

The Assistant Magistrate of Patna by an order dated the 10th of February 
IBtjS, committed tlje accused for trial by the Sessions Judge of Patna, on the 
ohargaof having on the 5th of Jifne 1875 committed murder and cognate offences, 
alleging in the order of commitment that the delay in bringing them to justice 
was caused by the undue influence exercised by the accused in the district. On 
this ground he applied, through the District Magistrate, to the High Court for 
" an order under s. 64 of Act X of 1872 transferring the case to some other 
^triot. A copy of the grounds of commitment was furnished [220] to the 
ac cused 6n the 20th of February. T he application to the High Court to 

, . . •[Sec. 64 : — Whenever it appears to the High Court that such order wiD promote the ends 

justice, or tend to the general convenience of the parties or witnesses, it may direct the 
transfer of any particular criminal case, or appeal, or class of oases or appeals from a 
Criminal Court, subordinate to its authority, to any other such Criminal Court of equal or 
superior jurisdiction, ^ 

or may order that any offence shall be inquired into or tried in any district or division of 
district, other than that in which the offence has been committed, or that it shall bo tried 
before itself. If the High Court withdraws any case from any other Court for trial before 
itself, it shall observe this same procedure which that Court would have observed if the case 
had not been so withdr&i|^. 

Provided thtt4 orders issued under this seotipn repugnant to orders 

issued by the Loeal^l^niment under the last preceding" VV*} . A.!- 

m 
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transfer the case was made by the District Magisti;at6 hy letter directed to the 
Begistrar of the High Court, who placed it before JaCESOH, J., sitting in the 
English Department, who thereupon, without notice to the accused, made an 
order transferring the case,, from the Sessions Judge of Patna to the Sessions 
Judge of Shahabad. The trial before the Sessions Judge of Patna would have 
been by a jury, while that at the Sessions Court at Shahabad would be by the 
Judge with assessors. 

On the above facts, Mr. Evans applied for a rule calling on the Crown to 
show cause why the order should not be quashed on the ground that it had been 
made without jtfHsdiction, and was not a valid exercise of any power vested in 
the Court, and moreover was made without notice to the accused, and without 
any proper application to the High Court on proper and sufficient grounds. 

The application was made before Garth, C.J., and PONTIPBX, J., who 
ordered a rule to be issued in terms of the application. 

yir, Macrae (The Junior Oovernmeni Pleader, Baboo Juggodanund Mookerjee 
with him) on behalf of the Crown now appeared to show cause, and contended 
that there was no necessity for giving any notice to the accused before making 
the order, no such procedure having been suggested by the Legislature : and after 
referring to s. 297* of the Criminal Procedure Code (Act X of 1872), which 


* [Soo. 297 : — If, in any case either called for by itseJf or reported for orders or which 
comes to its knowledge, it appears to the High Court that there 
has been a material error in any judicial proceedings of any Court 
Powers of revision. subordinate to it, it shall pass such judgment, sentence or order 

thereon as it thinks fit. 

If it considers that an ‘accused person has been improperly 
Power to order commit* discharged, it may order him to be tried, or to be committed 
ment. for trial. • 

If it considers that the charge has been inconveniently framed and that the facts of the 
case show that the prisoner ought to have been convicted, of an 
Power to alter fine and offence other than that of which he was convicted it shall pass 
sentence. sentence for the offence of which ho ought to have l^en. 

convicted ; 


Provided that if the error in the charge appears materially to have misled and prejudiced 
the accused person in his defence, the High Court shall annul 
the conviction and remand the case to the Court below with an 


Proviso to power of alter- 


ing finding. 


amended charge, and the Court below shall thereupon proceed as 


if it had itself amended such charge. 

If the High Court considers that any person convicted by a Magistrate has committed 
Power to annul convic- an offence not triable by such Magistrate, it may annul the 
tion. trial and order a now trial before a competent Court. 

If it considers that the sentence passed on the accused person is one which cannot legally 
be passed for the offence of which the accused person has been 
Power to annul impro- convicted or might have been legally convicted upon the facts of 
per and to pass proper the case it shall annul such sentence and pass a sentence in 
sentence. accordance with law. 

If it considers that the sentence passed is too severe, it may pass any lesser sentence 
warranted by law ; if it considers that the sentence is inadequate, it may pass a proper 
sentence. 

The High Court may, whenever it thinks fit, order that the sentence in any case coming 

Suspension of sentence. “ *■ of Revision, suspended ; and thf any 

^ person imprisoned under such sentence be released on bail if the 
ofience for which such person^ has been imprisoned be bailable. 

Except as provided in sections three hundred and twenty 
Powers of revision con- eight and three hundred and ninety-eight no Court other than the . 
fined to High Court. High Court, shall alter any sentence or order of any Subordinate 

Court except upon appeal by the parties concernod. 

No person has any right to be heard before any High Court, in the exercise of its 
Outional with Court to Powers of revision, either personaUy or by agent but the High 
hw totals. •“'* P®*®" potsonaUy or 

” ’ , . t by aswiit.j 
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authorizes the Oour;!; to commit for trial an accused person improperly 

discharged when 'luoh matter shoidd come to its knowledge ” when such 
person had not the right to be heard, argued, that it might fairly be contended 
that the High Court having such large powers, the Jljegislature did not require 
notice to be given in the lesser matter of transferring cases. [Gabth, G.J. — 
When an order, if made, will affect an accused person, I certainly think 
he should have notice before it is made. ’ PONTIFEX, J. — In cases coming 
before the High Court under s. 297 of thb Criminal Procedure Code, the 
evidence has at a former stage alrdadv been taken in the presence of the 
[ 221 ] accused person.] The learned Counsel further argued from the fact, 
that the power of transferring cases under ss. 68 and 64 was possessed by the 
governor- General in Council and by the Lieutenant-Governor, for whom it 
would be impossible to follow the procedure demanded on behalf of the pri- 
soners, the transfer was made administratively. By s. 13 of the Charter Act, 
the powers of the High Court may be exercised by one Judge under the rules of 
4th June 1867 ; see Broughton’s Civil Procedure Code, p. 704. Therefore, if 
the matter be non-judicial and affecting the administrative and executive 
authority only, such a Judge has power to dispose of it himself. iPONTIFEX, J. — 
Will cl. 36 of Letters Patent enable a single Judge to perform functions 
under s. 64 of Act X of 1872? ! Cl. 13 confers judicial powers on the Higlf Court ; 
cl. 16 confers administrative power ; the power to transfer cases is conferred by 
the latter section as belonging to the administrative rather than judicial acts of 
the Court. 

Mr. Woodroffe (Mr. Evans and Moonshee Mahomed Yusoof with him) in 
support of the rule. — Even if in point of form the letter sent by the Begistrar 
be an order of the High Court, the High Court cannot issue an order 
administratively, and if it could so issue it, the English Department has not 
the power to issue such an order ; the High Court, when it makes an order 
Junder s. 64, acts judicially and not administratively. The Legislature could 
hot have intended to confer power of such an unparalleled character as to 
allow it in certain cases to act both administratively and judicially. Section 
520 of the Criminal Procedure Code is the only section under which the High 
Court has power to make an order not judicial. The considerations which 
Wduld move the Governor-General in Council are different from those which 
wopld move the High Court. No argument can be deduced from ss. 63 and 64 A 
to support the contention that the powers exercised by the High Court are 
other than judicial proceedings. There is nothing to show that an order under 
8. 64, made by High Court, is anything other than a judicial order. Any 
person liable to be prejudicially affected by an act of the Legislature has 
the right to have an opportunity of defending himself, unless such right 
has been expressly restricted; see [ 232 ] Maxwell on the Interpretation of 
Statutes, p. 326. The powers of revision given to the High Court by s. 297 
are with reference to matters judicial ; see The Queen v. Bundoo (22 W. B., Cr., 
67). The Court can only act on matter brought before the Court in the 
regular way by the prosecution or by the defence ; not on information 
obtained from other sources, as newspapers, letters, etc. Applications in other 
oases have been made by the accuse^ for transfer of cases, but these have 
always been treated judicially. Some of them have been so treated by 
Ma^PEEBSOE, j., and PONTIFEX, J. We have not been able to discover a single 
instance of an appliojatipn such as this being made by the accused person to the 
English Departmet^. [Jackson, J., referred to three cases in which the 
application was madb on behalf of the accused to the English Department.] 
Those are ca|es Wimre the applications were made possibly in the interest of 
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the accused, but not by him, but by the .Magistrate on ac^oupt of his being 
connected with the case as either a witness or prosecutor. The learned counsel 
referred to the Queen v. Pogose (not reported), a case in which an application 
made by the Judge of Dacta to the English Department to transfer the case 
from that district had been refused on the ground that it could not bo dealt 
with administratively, and asked the Court to send for the papers in the case. 

On there-assembling of the* Court on the following day, the following 
judgments were delivered : — • 

GOirth, C. J. — I am happy to say that, i^nce last evening, some papers 
have been discovered, which will render any further discussion of this rule 
unnecessary. 

It appears that, in 1869, in a case which, in its circumstances, very closely 
resembled the present, it was decided by no less than nine Judges of this Court, 
that the proper course was to apply to the Court sitting in its judicial capacity 
upon affidavits in the usual way ; and I am extremely glad to find that no less 
distinguished a Judge than Mr. Justice Louis JACKSON was one of the Judges 
who took part in that decision. (This was the case of The Queen v. Pogose referred 
to by ^Mr. Woodrofe.) [223] An application in that case was made by 
Mr. Herschel, the Officiating Sessions Judge of Dacca, to the Eegistrar of this 
Court, suggesting that an order should bo obtained for the transfer of the 
proceedings to the High Court for trial. I will read his letter, dated the 11th 
of June 1869. 

“ I have the honour to request that you will lay before the Hon'blo Judges 
of the High Court the following circumstances and solicit orders thereon for 
me. The Magistrate of Dacca has committed ‘ the four principal Arnienian 
residents of this city on a charge of misappropriating a large sum of money, the 
property of the wealthiest Armenian of Dacca, on his decease. The charge is 
brought on behalf of Government on the motion of the Educational Department^ 
who claim the money as intended for a school, technically the Govei nment 
is prosecutor also under s. 68. The case is as important a case as well could 
occur in the eyes of the educated classes of Dacca ; and the decision of it is 
naturally looked forward to with great interest. But it appears to me advisable 
that it should be tried at Calcutta, and not here. My jury list is very ill-adapted 
for such a case. (The letter then went into details to show the difficulty of 
obtaining a proper jury in the district to try tl^ case, and*suggested that the 
case should be transferred to the file of the High Court.)’* 

Upon this letter being received by the Eegistrar, it appears to have been 
laid before the Chief Justice, SirBAKNES PEACOCK, who recorded upon it the 
following minute : — “It appears to me that the Court ought not to interfere 
upon the application of the Sessions Judge made by letter. If Government (or 
the prosecutor, if the case is not prosecuted by Government), or any of the 
accused think fit to apply to the Court by motion supported by affidavit or 
affirmation, the Court will decide what ought to bo done. — June 16th, 1869. 
(Signed) B. Peacock.” This view ^of the learned Chief Justice was concurred 
in by the Judges of the Court as under: “ I agree with the Chief Justice.” — 
J. P, Norman. And I.*’— C. Hobhousq^— G. Loch.— H. V. Bayley. “I agree.’*— 
D. N. Mitter. “ Seen.** — W. Markby. — E. Jackson. And further it was agreed 
to, as 1 have [224] already mentioned, by my learned colleague, Mr. Justice 
Louis Jackson. 

This decision having been arrived at in 1869, it appears to us to set the 
matter at rest ; and I think that Mr. Macrae, on the part of Government, will 
feel that he cannot with propriety contest the point further. 
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Mr. Macrae assented.^ 

Jaokson, J. — 1 wish to add a few words by way of explanation of what 
seems to be an inconsistency on my part. 

My acquiescence in the course taken on that occasion was in this decree 
marked, that while the other Judges had merely attached their initials in token 
of their concurrence, I wrote a separate note, and that note is in these words : 

quite agree with the Chief Justice that such an application could only be 
entertained, if made in the way stated by him. I take the opportunity of 
pointing out that it has been a very common practice for Sessions Judges to 
make recommendations foi the transfer of cases from one district to another by 
letter, and that cases have often been so removed by a mere letter based on such 
recommendations. It may be worth considering, whether some rule ought not 
to be laid dowm for dealing with such applications. The same thing also*^ 
happens in respect of civil cases.” 

It would seem, therefore, that I not only concurred in that view, but con- 
sidered it desirable that the Court should lay down a formal rule, which should 
regulate the procedure in such cases, and should be a notice and a guidance to 
Judges and Magistrates when they should think fit to make such references in 
future. Immediately afterwards I left the country and was absent foil four or 
five months, during which time no one took any steps in the matter. The result 
was that no formal rule was made, and this case appears to have passed out 
of sight. Two years afterwards I had the honour to succeed to the charge of 
the English Department, and found that, notwithstanding this case, the prac- 
tice continued to be such as it had formerly been, and therefore the course I 
took in this case was [223] in strict conformity to the old practice which had 
not been departed from, notwithstanding this case. 

I do not hesitate to say that the procedure suggesced by Sir B. PEACOCK is 
the proper one when there are parties concerned ; but the practice being such 
as I have stated, I consider myself justified in making the order which 1 did. 

Garth, C. J.-I desire to add that I personally do not regret that this matter 
has been thoroughly ventilated and discussed in open Court. It is extremely 
desirable that the public should fully understand that in this country there is 
the same law for the Government as for the subject ; and that there is not one 
course of practice for the Crown, and another for the prisoner. Wherever the 
rights of the subject are concerned, it is quite right that the matter should be 
dealt with by us in open Court in our judicial capacity, and that each application 
should be made, supported by aflidavit or affirmation, in the regular way. 

In the present case the rule will be made absolute to set aside the order 
complained of, and the Crown will be at liberty, if so advised, to make a 
substantive a{)plication to the Court for the transfer of the case to some other 
district. 

Maopherson, J.— I concur in thinking that the Crown has shown no good 
cause against the rule ; and that the rule should be made absolute. 

Pontifex, J. — I also agree. 

HopfIb, J.- I also agree. 

• • Buie absolute. 


NOTES. 

[This case was held not applicable in (1881) 8 Cal. 63.] 
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The I5th and 16th December, 1875 and tJte let February, 1876. 

• Present : 

Sib J. W. Colville, Sib M. E.-Smith and Sir J. Btles. 

Phoolbas Koonwur Plaintiff 

versus* 

Lalla Jogeshur Sahoy and others *. Defendants. 

[On Appeal from the High Court of Judicature at Fort William in Bengal.] 

Hindu Law — Mitakshara — Undivided Share of J oint Family Property — Suc- 
cession— Decree in Suit against Widow — Limitation — Act VllI of 1859, 
s, 24:6 — Disability under ss. 11 and 12, Act XIV of 1869 — Misjoinder — 
Questions of Law referred to a Full Bench. 

The limitation of one year, provided by s. 246 of Act VIJT of 1869, is subject, in the case 
of a minor, to be modified by ss. 11 and 12 ot Act XIV of 1859. # 

Mahomed Bahadur Khany. T)te Collector of Bareilly (13 B. L. R., 292) distinguished, on 
the ground that it was decided on an Act of a very special nature. 

The benefit of ss. 11 and 12 of Act XJV of 1859 is not limited to the period when the 
disability of minority has ceased, but applies also to the period during which the disability 
continues ; and therefore, during the latter period, it is open to tjfie minor to sue by his 
guardian. 

On the death without issue of a member of a Hindu family joint in estate and subject to 
the Mitakshara law, his undivided share in the joint family property passes to the surviving 
members of the joint family and not to his widows, and cannot be made liable for his debts 
under decrees obtained against his widows as his representatives. 

Quare, where a member of a joint Hindu family governed by the Mitakshara law with- 
out the consent of his co-sharers, and in order to raise money on his own account, and not 
for the benefit of the joint family, mortgages in his lifetime his undivided share in a portion 
of the joint family property, can the other members of the joint family, on his death, recover 
from the mortgagee the mortgaged share, or any portion of it, without redeeming? 

A suit by a surviving member of a joint Hindu family subject to the Mitakshara law, to 
recover a moiety of the undivided share of a deceased member of the farftily in the joint family 
property, ought not to be dismissed on the ground that all the members of the family have 
not joined in bringing the suit, where it appears that the only other surviving member of the 
family has already sued for and recovered his moiety of the property, and disclaims all further 
interest, and is joined as a co-dofendant in the suit. 

[227] Where a Division Bench of a High Court refers a question of law for the considera- 
tion of the Full Bench, and the answer of the Full Bench is not framed as a decree or as an 
interlocutory order, and an appeal is brought to Her Majesty in Council, it is open to the 
respondent, without a cross-appeal, to object to the correctness of the answer given by the 
Full Bench on the question of law referred. 

Appeal from eleven decrees of a Division Bench of the Calcutta High 
Court (Kemp and Ma-RKBY, JJ.), djited the 18th November 1870, whereby 
decrees of the Principal Sudder Ameen of Saran, dated the 27th March and 
the 9th April 1866, Were reversed or modified. 

The facts of the case were the following: — Dukhin, Sheogobind, Kasheenath 
and Mukkun, the four eons of BhunjunSahoo, were, with their cousin Ajoodhya 
Pershad, members of a joint Hindu family holding joint family property subject 
to the Mitakshara law. Under an arrangement into which they entered, all the 
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property which ^had been, acquired by the family in the name of any of its 
members before the year 1846 was ‘to remain joint family p^*operty, but all 
subsequent acquisitions were to be regardedas separately acquired. Ajoodhya 
Pershad and Mukkun Sahoo died without issue, th^ former leaving a widow. 
Sheogobind died leaving a son Bhugwan Lall, whodied in the year 1860, without 
issue, but leaving two widows. At the time of Bhugwan Lall's death the only 
male members of the joint family then surviving were Sudaburt Pershad the 
son of Dukhin, and Hureenath Pershad the son of Kasheenath. In the year 
1861, Sudaburt Pershad instituted a*suit in the Zilla Court of Sarun against 
the widow of Ajoodhya Pershad, the widows of Bhugwan, and other defendants, 
in which he claimed a moiety of the joint family property, admitting that the 
remaining moiety belonged to his cousin Hureenath, who with his mother 
Phoolbas Koonwur was joined as a co-defendant in the suit. In that suit | 
Sudaburt sought to set aside certain conveyances of the joint family property 
which had been executed by Mukkun and Bhugwan Lall and by the widows of 
the latter. The suit was contested, but no objection was taken to its form as 
having been brought by one member of a joint family. The principal issue raised 
[228] was whether the family generally was joint or separate in estate. The 
Judge decMed that in accordance with the arrangement above referred to the 
family was joint in respect of all property acquired prior to 1846, and 
separate as to property acquired since that time. With reference to 
alienations of the joint property under deeds executed by Mukkun and 
Bhugwan Lall the Judge held that these were valid, but alienations by 
the widows of Bhugwan were void, and he gave Sudaburt a decree for a moiety 
of the family property as it had stood prior to the year 1846, excluding such 
portions as had been sold by Bhugwan Lall or any of the other co-sharers, or had 
boon sold on account of their debts. A list of the lands in respect of which 
Sudaburt was declared entitled to a moiety, and another list of lands purchased 
after 1846, in respect of which he was declared to have no title, were annexed 
to the judgment. The decision of the Judge was affirmed by the High Court 
on appeal on the 10th March 1863. (The judgment of the High Court in 
Sudaburt’s suit is reported in 2 Hay, p. 315.) Subsequently to the date 
of the final decision in Sudal^urt's suit, various persons who had obtained decrees 
against the widows of Bhugwan Lall as his representatives, attached and sold 
the remaining moiety of the joint property in execution of their decrees. In 
addition to the clahns set up by the auction -purchasers under the sales, certain 
other j)er8on3 alleged rights ill respect of the properties in question under 
usufructuary mortgages from Mukkun and Bhugwan and under conveyances 
from the wn'dows of the latter. 

On the 10th April 1865, the present suit was instituted in the Court of the 
Principal Sudder Ameen of Sarun by the appellant Phoolbas Koonwur as mother 
and guardian of the minor Hureenath Pershad, against the widows of Bhugwan 
and the various persons claiming the property as auction-purchasers, or other- 
wise. Sudaburt Pershad and the widow of Ajoodhya Pershad were joined as 
co-defendants in the suit. In her plaint, the plaintiff relied on the decision 
in Sudaburt's suit as establishing against Jhe widows Hureenath’s right to the ^ 
remaining moiety of the lands which had been declared to be [228] joint 
family property. The defence taken by th^widows does not appear on the record. 
Sudaburt filed a written statement, in which he admitted the plaintiff's title 
nd disclaimed any interest in the litigation, having already recovered in his 
wn suit the moiety of the family property to which he was entitled. The 
statements filed by the defendants, the auction-purchasers, were to the effect 
that; Kasheenath, the father of Hureenath, had separated in estate from the 
other members of thp family more than twelve years before the institution of 
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this suit, which was consequently barred by limitation ; thlit the lands which 
they had purchased were the separate property of Bhugwan, and had properly 
been made liable for his debts in suits against his widows ; that on the lands 
being seized in execution ef the decrees in these suits, the plaintiff had applied 
for their release, and that the present suit not having been brc/tight within one 
year from the date when that application was rejected was out of time under the 
provisions of s. 246*, Act VIII of J.859. ♦Other pleas of limitation were also taken 
under els. 3,5, and 7 of s. 1, Act XIV of 18 q 9, and under s. 257f,Act VIII of 1859. 
Those of the defendants who claimed to hold uqder mortgages from Mukkun and 
Bhugwan Lall contended that the suit could not be brought till the mortgage 
debts had been paid off. The defendants who claimed under conveyances from 
the widows alleged that the latter had sold in order to discharge Bhugwan’s just 
debts. 

The general effect of the Principal Sudder Ameen’s decision in the suit 
was to overrule the various defences set up and to find that the property in 
suit was joint family property to which the plaintiff’ had established her son’s 
right. But in respect of particular portions of the lands claimed, for reasons 
expressed in his judgment, he disallowed a part of the plaintiff’s demand. 

From this part of his decision an appeal, No. 170 of 1866, was presented 
to the High Court on behalf of the plaintiff’, and numerous appeals were at the 
same time preferred on behalf of the defendants. Of these, the appeals 
Nos. 224, 234, 235, 237, 238, 239, 240, 243, 244 and 245 are brought under 
consideration in the present appeal. » 

*[Soc. 246: — In the event of any claim being referred to, or objection offered against the 
sale of lands or any other immoveable or moveable property which 
How claims and objoc- may have been attached in execution of a decree or under any 
tions to the sale of attached order for attachment passed before judgment, as not liable to bo 
property are to be invest!- sold in execution of a decree against the defendant, the Court 
gated. shall, subject to the proviso contained in the next succeeding 

section, proceed to investigate the same with the like powers as 
if the claimant had been originally made a defendant to the suit, and also with sUoh powers 
a.s regards the summoning of the original defendant as are contained in section 220. And if 
it shall appear to the satisfaction of the Court that the lanc^or other immoveable or moveable 
property was not in the possession of the party against whom execution is sought, or of some 
other person in trust for him, or in the occupancy of ryots or cultivators or other person 
paying rent to him at the time when the property was attached, or that, being in the posses- 
sion of the party himself at such time, it was so in his possession no^on his own account or>» 
as his own property, but on account of or in trust for ^me other person, the Court sjiall pass 
an order for releasing the said property from attachment. But if it shall appear to the 
satisfaction of the Court that the land or other immoveable or moveable property was in 
possession of the party against whom execution is sought, as his own property, and not on 
account of any other person, or was in the possession of some other person in trust for him, 
or in the occupancy of ryots or cultivators or other persons paying rent to him at the time 
when the property was attached, the Court shall disallow the claim. The order which may bo 
passed by the Court under this section shall not be subject to appeal, but the party against 
whom the order may be given shall be at liberty to bring a suit to establish his right at an^ 
time within one year from the date of the order.] 

t [Sec. 267 If no such application mentioned in the last preceding section be 
® made, or if s^icb application bo made, and the objection bo dis- 

The sale if not objected allowed, the Court shall pass an order confirming the sale ; and, 
to for irregularity, or if. in like maune^, if such application be made, and if the objeo- 
tho objection is disallowed, tion be allowed, the Court shall pass an order setting aside the 
shall ^come absolute. sale for irregularity. If the objection be allowed, the order 
made to set aside the sale shall bo final ; if the objection be dis* > 
When the order to set allowed, the order confirming the sale shall be open to appeal 
aside a sale shall be open and such order, unless appealed from, and if appealed from, theij^, 
to appeal. the order passed on the appeal, shall be final ; and the partjr^^ 

against whom the same has been given shall be precluded from 
bringing a suit for establishing his claim.] 
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[230] The Division Bench of the High Court, before which the appeals 
came, conceiving that they involved points of law on which the authorities 
were conflicting, referred the following questions for the consideration of a 
Full Bench : — • 

1. Bhugwan Lall, a member of a Hindu family living under the Mitakshara 
law, and having joint family property, ^died entitled to an undivided ishare in 
such property, and leaving two widows him surviving. After the death of 
Bhugwan Lall, his widows were sued in their representative capacity in respect 
of debts incurred by him in his •lifetime on his own account, and not for the 
benefit of the joint family, and decrees were obtained against the widows in 
that capacity. In execution of one or more of these decrees, an interest in 
certain portions of the joint family property, to the extent of the share to 
which Bhugwan Lall was entitled in his lifetime, has been sold by auction, 
and the purchasers have taken possession. Can the nephew of Bhugwan Lall, 
who is one of the surviving members of the joint family, recover from the 
purchasers possession of the interests which they has^e purchased, or any part 
of them ? 

2. Bhugwan Lall, in his lifetime, executed an ordinary zuripeshgi mortgage 
in respect of his undivided share in a portion of the joint family property, in 
order to raise money on his own account, and not for the benefit of the family. 
Can the nephew of Bhugwan Lall i'ecover from the mortgagee, without 
redeeming the same, possession of the mortgaged share, or any portion of it ? 

The first of these questions the Full Bench unanimously answered in the 
affirmative. The result of their opinions is thus ekpressed by the Chief 
Justice^Sir BarNES PEACOCK, at the close of his judgment: — “I think, therefore, 
that this property, not being the property of the widows, and not being the 
property of the heirs of the deceased, could not be made available under the 
decree against the widows ; that if it could be made available at all for payment 
of the debts of the deceased, it must be in a suit against the survivors to 
charge the share of the deceased in the joint estate with the payment of the 
decree, by suing the survivors for the debt, and asking to have the deceased’s 
share of the estate made available in the hands of [231] the survivors to the 
same extent as that to which it would have been made available if the deceased 
bad left a son and the estate had gone to him by inheritance, instead of to the 
Ifurvivors by survivorship. I thi^k, then, that the question must be answered in 
the affifmative; that the plaintiff has a right to sue the purchaser under the 
decree to recover back the estate, inasmuch as the property belongs to him, and 
the title of the purchaser under the decree against the widows is an invalid title.” 

Upon the second and more difficult question the Chief Justice, after 
reviewing the authorities, came to the conclusion that according to the law of 
the Mitakshara, as settled by authority in the Presidency of Bengal, Bhugwan 
ball had authority, without the consent of his co-sharers, to mortgage his 
undivided share in the joint family pro^jprty in order to raise money on his own 
account» and not for the benefit of the family. He further observed that the - 
facts were not sufficiently stated to enable*the Full Bench to say whether the 
nephew of Bhugwan Lall could recover frjm the mortgagee, without redeeming 
the same, possession of the mortgaged share, or any portion of it. The other 
members of the Full Bench concurred in this opinion. 

The appeals, the parties not consenting to have them decided by the Full 
Bench, went back to the Division Bench, and were thus dealt with. Markby, 
J.. after going through the facts in each case, held that Nos. 170, 224, 235, 238, 
239, 240, 24.3, 244, and 245 were wholly governed by the answer of the Full 
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Bench to the first question, inasmuch as in each the title of the defendant 
depended entirely on the validity of his*pRi'chase at a sale had in execution of 
a decree against the widows, and was consequently defective. 

In No, 243 it was alleged by the then appellant that the property claimed, 
Mouza Telpakhoord, was subject to a zuripeshgi, lease, execu'ted by Mukhun 
Sahoo, a member of the joint family, who predeceased Bhugwan Lall. Markby, 
J., however foAnd that the titleof the appellant did not depend on this alleged 
zuripeshgi, KWm which he had been ousted, but on a purchase at a sale in 
execution of the decree which he had r232] obtained against the widows ; and 
consequently that this case was not distinguishable from No. 170. 

In No. 234, however, the property in question was clearly subject to a 
subsisting zuripeshgi lease created by Bhugwan Lall; and in this case, therefore, 
there arose tlie further question, whether the plaintiff could recover this parcel 
of land without redeeming the mortgage on it. And the learned Judge, accepting, 
apparently against his own judgment, the principle affirmed by the answer of the 
Full Bench to the second question, held that it would entitle him to do so. 
Markby, J., however, proceeded to lay down a principle which governed all the 
oases, and jriwh he held justified the dismissal of the plaintiff‘*s suit. 

The grSfffds on which he so held are stated as follows in the judgment of 
Markby, J 

* ‘ The defendants have failed to prove their titles, and as the properties claimed are all 
portions of the joint family property, and the plaintiff’s title to a 4 -anna share in the family 
property is not disputed, the plaintiff claims a decree for possession to that extent. But it 
seems to me that the answer given by the Pull Bench to the second of the two questions which 
we propounded precludes us from giving any such decree. As I have said, whether or no I 
concur in the principles laid down by those answers, 1 feel bound to apply them to the oases 
before us, and so doing, it seems to me impossible to give the plaintiff the decree which he 
claims, which is a .separate decree for possession for his 4-anna share. I do not see how it 
is possible if that decision be correct that such decree should be executed. And 1 think 
that if the Full Bench decision be right, to attempt to execute it would bo to do the very 
thing which the Full Bench say cannot be done, namely, to create a separation otherwise 
than by a partition. HadHurcenath been of age when th4s suit was brought, the fact that 
his brother had been joined in it and had assented to the claim might have been taken as 
creating a partition by consent. I do not say this would bo so ; even that might hardly bo 
consistent with the Full Bench decision, but it is unnecessary ^o consider it, because 
Hureenath being a minor, no such arrangement can be inferred. There has been no enquiry 
whether a partition would be for the benefit of the minor, nor indeed was it ever suggested 
until the last moment that such an inference was possible. The truth [233] appears to me to 
be that this suit has been brought just as Sudaburt’s suit was brought under the notion that a 
member of the Mitakshara family, like a member of a Bengal family, may act to a certain 
extent independently in reference to his share. Whether or no such a notion is correct, 

I think at any rate, it has been not uncommon to bring such suits as the present one, 
that is to say, for one member to sue separately for his share; but this is obviously inconsistent 
with the very strict principles laid down by tbA Full Bench. 

“ I arrived at this conclusion upon*an independent consideration of the answer of the 
Full Bench to the second question ; and I anj confirmed in thinking that I have rightly applied 
that decision by the case of Rajaram Ternary v. Luchman Prasad, (4 B. L. R., A. C., 118, see 
pp. 130, 181), decided very shortly after it. There, PEACOCK, 0. J. (who also delivered the judg- , 
ment in the Full Bench case) says, ‘ the plaintiffs as two only of the members of a joint family 
‘ which does not appear to have been separated, and as two only of the owners of the joiTilt!^' 

* property which does not appear to have been partitioned, are not entitled to any definitii 

* share for which they can sue alone ; see Appovier v. Rama Subba Aryan (11 Moore’s 1. \ . 
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* 75). The right of action been misoonoeived, and the proper persons have not been made 
' parties. The suit should have been brought by all the joint owners to set aside the deed as 

* to the charge created by Oodit as well as to the charge created by Jetun, and the suit should 

* have been brought by all the members of the joint family an^ not by two of t^^ alone who 

* before partition ly&ve no definite share. If the deed were to be set aside it woul<i be impossible 

* by the decree to dofino tho share which the plaintiffs are entitled to recover.* 1 cann 9 t 
distinguish this from the present case. The plaintiff here also sues s^arf^ely to recover 
possession of his share, and it seems to me just as impossible to define th Ah^tiff *b share in 
this case as it was in that. As I have said before it again comes to this.^^ would only be 
possible to execute the decree which is^sked for either by treating this suit as constituting a 
partition or by treating' the plaintiff as having at least some independent rights over his share, 
but, according to the Full Bench decision, there not having been a partition according to^one 
of the modes known to the law, this cannot be done. It seems to me therefore that, applying 
consistently tho decision of the Full Bench, the plaintiff cannot have the decree which he 
asks for.” 

[234] Mabkby, J., further held that in Appeals Nos. 238, 240 and 245, the 
plaintiff’s claim was barred by limitation. In dealing with the first of these 
^hree appeals, in all of which the facts were similar, he said 

” The property to which this appeal relates was sold in execution of alMRe obtained by 
one Nundlall Bhuggut whilst tho property was under attachment ; and before sale the plaintiff, 
through his present guardian, filed a claim under s. 216, and that claim was rejected on the 
6th April 1864. This suit was not commenced until more than a year had elapsed' from that 
date, and it is contended that it is consequently barred by the concluding words of s. 246. It 
seems to have been finally adopted as the view of this Court that a person who considers his 
property has been wrongly seized and sold in execution, has the choice whether he will make 
a claim bnder s. 246, or not. If he makes no claim, he can bring his suit to recover the property 
at anytime subject to the general law of limitation; but if he does make a claim and his claim 
is heard and rejected, then ho must bring what is called his regular suit to establish his title 
within the year. In other words, by making tho claim under s. 246, he lays himself open to 
the special law of limitation. This view of the law was not contested by the pleader for the 
plaintiff, respondent, but he relies on the fact that the plaintiff, when the claim under s. 246 
was filed, was and still is, a minor. He therefore claims tho benefit of ss. 11* and 12t of Act 
XIV of 1859, and contends that, by the operation of those sections, the minor will have one 
year after he comes of age, to bring his suit under s. 246 ; and he argues that if he may bring 
,l&e suit after he comes pf age, a fortiori he may bring the suit before he comes of age, and, 
therefore^ that he is not barred. This argument involves several contested propositions : — 
JFirsf, that ss. 11 and 12 of Act XIV of 1859 apply to s. 246 of Act VIII of 1859 ; secondly, 
that the appellant is under disability within the meaning of those sections ; thirdly, that 
the benefit of those sections applies as well to the period during which the disability continues 
as to the period when the disability has ceased. 

* C Sec. 11 : — If at the time when the right to bring an action first accrues the person to 
whom the right accrues is under a legal disability, the action 
Computation of period may be brought by such person or his representative within the 
of limitation in case of same time after the disability shall have ceased as would other- y 
legal disability. wise have been allowed from the time when the cause of action * 

accrued, unless such time shall exceed the period of three years, 
in which case the suit shall be commenced w^hin three years from the time when the 
disability ceased ; but if, at the time when the cause of action accrues to any person, he is 
not under a legal disability, no time shall be allowed on account of any subsequent disability 
of such person or of the legal disability of any person claiming through him.] 

What persons to be t [Sec. 12 : — The following persons shall be deemed to be 
deemed to be under legal under legal disability within the meaning > of the last preceding 
disability under ipreoeding section — married women in cases to be decided by English law, 
section. " minors, idiots, and lunatics.] 
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“ With regard to the first proposition, it is to be observed that^e terms of ss. 11 and 12 
of Act XIV of 1859 are general, and the change of expression in^s. 13 and 14,* where somewhat 
similar provisions are expressly confined to the periods of limitation prescribed by the 
Act itself, is remarkable. On the other hand, as pointed out, s* 3 provides * that when 
by any law now or hereafter fh force caas] a shorter period of limitation than that 
prescribed by this Act is especially prescribed for the institution of a partfcular suit, such 
sbdVter limitation shall be applied notwithstanding this Act.” Now, the words ‘ ‘ notwithstand- 
ing this Act ’’might be considered to itkdioate the intention of the Legislature to exclude 
any effect of this Act whatever in relaxing any speoial period of limitation elsewhere provided. 
But they might' also be meant only to preserve such speoial rules of limitation from being by 
implication altogether repealed, while all rules of limitation, both those under the Act and 
those existing under any other Statutes were to be subject to such general relaxations as are 
contained in ss. 11 and 12, or in ss. 9 and lOt, for these sections do not, when properly viewed, 
give an extended period of limitation, but rather modify the operation of the ordinary rules of 
limitation. 

“ On the whole, 1 think that, looking to the general words of ss. 11 and 12, the intention 
was to lay down for all cases a rule of greater precision with regard to disability than that 
which IS stated by s. 14 of Reg. Ill of 1798. t It can hardly be contended that this part of the 

Computation of period * [Sec. 13 : — In computing any period of limitation pres- 

of limitation in case of cribed by this Act, the time during which the defendant shall 
absence of defendant. have been absent out of the British territories in India shall be 

excluded from such computation unless service of a summons to appear and answer in 
the suit can during the absence of such defendant be made in any mode prescribed by law. 

Sec. 14 : — In computing any period of limitation prescribed by this Act, the time 
during which the claimant, or any person under whom he 
Computation of period claims, shall have been engaged in prosecuting a suit upon the 
of limitation in case of suit same cause of action against the same defendant, or some person 
prosecuted but in whom he represents* boiut Ude and with due diligence, in any 

wrong Court. Court of Judicature which, from defect of jurisdiction of other 

cause, shall have been unable to decide upon it, or shall have 
passed a decision which, on appeal, shall have been annulled for any such cause, including 
the time during which such appeal, if any, has been ponding, shall be excluded from such 
computation.] 

t [Sec. 9 : — If any person entitled to a right of action shall by means of fraud have 
been kept from tbe knowledge of his having such right or of 
Computation of period of the title upon which it is founded, or if any document neoes- 
limitation in case of con- sary for establishing such right shall have been fraudulently 
cealed fraud. concealed, the time limited for commencing the action against 

the person guilty of the fraud or accessary thereto, or against 
any person claiming through him otherwise than in good faith and for a valuable consideration, 
shall be reckoned from the time when the fraud first became known to the person injiyriously 
affected by it or when he first had the means of producing or compelling the production of the 
concealed document. 

Computation of period of Sec. 10 : — In suits in which the cause of action is founded 
limitation in suits where on fraud, the cause of action shall be deemed to have first 
the cause of action is arisen at the time at which such fraud shall have been first 
founded on fraud, known by the party wronged.] 

J [Sec. 14 : — The Zillah and City Courts are prohibited from hearing, trying or determining 
the merits of any suit whatever, against any person or persons, 
if the cause of action shall have arisen previous to the 12th of 
August 1765 ; or any suit whatever against any person or 
persons, if the cause of action shall have arisen twelve years 
before any sail shall have been commenced on account of it ; 
unless the complainant can shew by clear and positive proof, 
that he had demanded the money or matter in question, and 
that the defendant had admitted the truth of the demand, or 
promised to pay the money ; or that he directly preferred his 
claim within that period for the matters in dispute, to a 
Court of competent jurisdiction to try the demand, and shall 
assign satisfactory reasons to the Court why he did not proceed 
in the suit ; or sWl prove that either from minority, or other 
good and sufficient cause, he had been precluded from obtaining redress.] 


Courts not to try the 
merits of any suit when the 
«^Jsiuse of aotion shall have 
arisen before 12th August 
1766. 

Nor any suit where the 
cause of action shall have 
arisen twelve years before a 
suit shall have been com- 
menced for it. 
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qI 4 Eegulation is now ^Ptoroe ; ajfid if not, this can only be because the provisions of ss. II and 

of Act XI V of 1869 have been substituted for it. But if so, the argument that these sections 
are oondued in their operation to Act XtV itself falls to the ground, and the provisions must 
be held to be perfectly general. So far, therefore, I think the plaintifi^s contention is good, 
and that the rules contained in Act XIV, as to disability ,*are of geneval application and are 
not confined to1;he period of limitation provided for by that Act. 

“ The next question is whether the plaintiff Was under disability within the meaning of 
s. 11. It is said that he was not, because he had a {guardian who might have brought the suit. 
Here again I think it is desirable to compkre the language of the section with that of the pre- 
vious Regulation. Under the Regulation, by the section already referred to, the plaintifi, in 
order to avoid the application of the rule, would have to show that “ either from minority, or 
other good and sufficient cause, he had been precluded from obtaining redress.” Under Act 
XIV, a minor would certainly not have to show anything of the kind, but ho would be 
presumably entitled to the benefit of these sections. And the words of s. 12 are such as would 
seem to make the presumption conclusive, and to preclude all enquiry as to whether, under 
the particular circumstances of each case, the infant was, in fact, disabled. Tt can hardly be 
supposed that the Legislature did not advert to the fact that an infant may take proceedings 
through [ 286 ] his guardian, and, if it had adverted to that fact, it would surely not have stated 
the disability of the infant in such absolute terms and yet have intended that this disability 
was to be after all only a modified one. Of course, also the Legislature must have had before 
it the terms of s. 14 of the Regulation of 1793, which seems to have been framed expressly to 
meet such oases as the present, and to give to the minor the benefit of a modified disability 
only. The change of expression seems almost expressly to show that under the new law the 
disability was to be considered absolute. On this point also, therefore, I think the plaintiff’s 
contention is right. 

” But 1 think his argument fails on oh^^last point. 1 think that on one point at any rate, 
^ wards of s. 11 are clear and express, namely that whatever benefit the minor is to have is 
to accrue to him not during the disability, but when the disability ceases. Indeed, making the 
sweeping presumption which 1 think the Legislature has done as to the disability of infants, it 
could not consistently entertain the notion that any advantage could be taken of its provisions 
by a minor during his minority. Ju fact the Legislature has thought fit to lay out of consi- 
dieration altogether the possibility of an infant bringing a suit by his guardian, which the 
framers of the old regulation had contemplated. If any consideration arising out of guardian- 
ship were to be imported into the construction of these sections, I fear wo should introduce the 
greatest confusion. Nor does it seem to me th\t the introduction of such considerations would 
be decisive in favour of the pUintiff, If we meiify the w)rds of s. 11, wo must modify the 
words pf s. 12 also, and the questioii whether a minor who has had a guardian appointed is 
to be considered under disability will present itself in a very different shape. But I think that 
reading the words of the Act in their ordinary and natural meaning, the plaintiff is underdis- 
»bility, but can derive no advantage from that disability until becomes of age. . . . The 

result is, that as against the defendants who are parties to this appeal, the plaintiff’s suit, in 
whatever way it is disposed of on the other point, ought to be dismissed with costs in both 
Courts on the ground that it was not brought within the year prescribed by s. 246. Whether 
or no, the plaintifi will be in a better position on his coming of age does not now arise, and 
I express no opinion on it. ” 

KamPf J«f thought it unnecessary to Express any opinion on the question of 
limitation discussed by Mabkby, J., but agreed that thq plaintiff’s claim must be 
rejected in all the appeals [887] on the^ground that as there had been no parti- 
tion of the joint family in respect of the property sought to be recovered, the 
plaintiff could not sue alone for a separate share. 

Deoreei were accordingly made in favour of the defendants in all the Cases, 
and from th^se decrees the plaintiff brought the present appeal tc Her Majesty 
in Council. The^ mpondents not appearing,^ the case was beard ex parte. 
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Mr, Gowie, Q. 0,, and Mr. J. D, Bdl for the Appellant,— The view of the 
Division Bench that the plaintiff could not maintain this suit alone, is not 
waiTanted by the answer of the Full Bench to the questions referred for their 
consideration, and is erroneous. Sudaburt Pershad, the only other person 
interested as a joint member of the family, has already in a separate suit 
obtained possession of a half share of the joint property. The result of 
Sudaburt’s suit has l^een to effect a. severance. In that suit it might have been 
a good answer that there had been no partition, and that there was another 
member of the joint family who ought to be joined as a plaintiff. But when 
that suit was decreed, and Sudaburt recovered hjs half share, there was in fact 
a partition. See Mtmamiit Anundee Koonwar v. Khedoo Lall (14 Moore’s I. A., 
412). Had Sudaburt been joined as a plaintiff in the present suit, it would 
have been objected that he had already sued, and had his rights awarded. He 
has no interest, and disclaims all interest in the present suit, but he has in fact 
been made a party to it in the only way the plaintiff could make him a party, 
that is, as a defendant. [SiK J. Colville. — I see that in the judgment cited by 
Mabkby, J., there is a passage which he has not noticed, in which it is said that 
** if the other members of the joint family refused to join as plaintiffs, they 
might have been made defendants in the suit ’* (See 4 B. L. R., A. 0., 161).] 
That is the view which we contend is right, and on which we have acted. 

As regards the point of limitation on which appeals Nos. 238, 240 and 
245 have been declared to be barred, we submit, that the rules in ss. 11 and 12, 
Act XIV of 1859, which give an extension of the time for suing in cases of 
disability, will apply to and modify the provisions of s. 246, Act VIII 
E238] of 1859. The judgment of the Privy Council in the case of Mohummed 
Bahadoor Khan v. The Collector of Bareilly (L. R., 1 Ind. Ap., 167 ; see at 
p, 176 ; S.C., 13 B. L. R., 392), in which ^t was held that the provisiops of 
Act XIV could not be imported into Act IX of 1859, relating to forfeiture for 
rebellion, rested on the special character of that Act as a criminal law of a 
highly exceptional nature. [SiK M. Smith. — Even if we had applied the 
provisions of Act XIV in the case you refer to, the suit would not have 
been in time,] It is not to be inferred from that judgment that the provisions 
of Act XIV, which is a law of general application regulating civil procedure, shall 
not be applicable to another general law in pari viateria. The Calcutta High 
Court has so applied them in the case of Huro Soonduree Chpwdhrain v. 
Anundnath Boy Chowdhry (3 W. R., 8). The view taken by Markby, J., that 
the minor is not to have the benefit of his disability till it is* ended, is not in 
accordance with other decisions of the Calcutta High Court. See Bam CJtunder 
Boy v. Umbica Dossec (7 W. R., 161), Bam Ghose v. Greedhur Ghose (14 W, R., 
429) and Suffuroonnissa Beebee v, NooriU Hosscin (17 W. R., 419). 

In appeal No. 234, the second question referred to the Full Bench of the 
High Court is raised. The Division Bench has held that the answer returned 
by the. Full Bench negatives the defendant’s title. Since there has been no 
cross-appeal on behalf of the defendants from the answer given by the Full 
^ i^ench that answer must, for the purposes of the suit, be regarded as final. 

In case No. 237 as there seems room to doubt whether the property 
claimed was in fact a part of the joint family property, we withdraw our 
appeal * • 

Their Ltordships took time to consider their Judjmenty which was delivered 
by 

Sir W. CalYila, — The suit out of which this appeal has arisen 
concerns a moiety of the undivided share of one [239] Bhugwan Lall Sahoo^ 
in certain immoveable property situate in Zilla Sarun. Bhugwan Lall Saheov 
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who died in 1660, Was a member of a Hindu family, which was descended 
from a common ancestor named JDeepa Sahoo, and which was governed 
by th<B law of the Mitakshara, the general law of the province in which 
it was domiciled. He died childless, but left two widows, Moheshee and 
Parbuttee. They therefore would have been his ‘^general heirs had he been 
wholly separate in estate ; and were in any case entitled to such part 
of his succession as had been acquired,, or was held by him as separate 
estate. On the other hand, if the status of.the family continued at the time of 
his death to be that of a joint and undivided Hindu family, his interest in the 
joint family property survived .to his male coparceners. The only persons who 
answered that description were Sudaburt Pershad and the plaintiff Hurreenath 
Pershad. They, in some of the proceedings, are called his nephews, but accord- 
ing to the pedigree set out in the appellant's case, and apparently proved in the 
cause, they were his first cousins, the sons of two different uncles. 

It must now be taken to have been conclusively determined that Bhugwan, 
at the time of his death, though entitled to certain subsequent acquisitions as 
separate estate, was, as to all the properties acquired by the family in the name 
of any of its members before the year 1846, joint in estate with Sudahurt and 
Hurreenath, and accordingly that his share in those properties became vested by 
survivorship in them. This question was first litigated in a suit brought by 
Sudaburt in 1861. The principal defendants to that suit were the widows. The 
judgment of the Zilla Judge, confirmed on appeal by the High Court on the 
10th of March 1863 (2 Hay, 315), made the distinction above stated between the 
properties acquired before, and those acquired subsequently to, 1846, affirming 
the title of the surviving male members of the joint family to the former. It 
unfortunately, however, happened that owing either to the frame of this suit, or 
to tho manner in which the decree made in it was executed, the result of this 
earlier litigation was only to put Sudaburt into [2403 possession of one moiety 
of Bhugwan’s share in the joint family property. 

Subsequently the remaining half-share of Bhugwan in portions of the joint 
family property appears to have been seized and sold in execution of various 
decrees obtained against his widows as his representatives. And on the 10th of 
April 1865, the present suit was instituted by the mother and guardian of 
Hurreenath in order to recover possession, and to have his name entered as 
proprietor, of his moiety of Bhugwan’s share in the joint properties, and to cancel 
and set aside tho execution sal^s under the decrees against the widows. The 
defendants to that suit were the widows, the different purchasers under the 
execution sales, and, under the description of “ Precautionary defendants,” the 
widow of another deceased member of the joint family, as to whom there is 
now no question, and Sudaburt Pershad, the plaintiff in the former suit. As 
such defendant Sudaburt hied a written statement, in which he disclaimed all 
interest in the suit, on the ground that under the decree in his own suit he hsid 
been put in possession of his share in the property in dispute. The cause was 
tried between the plaintiff and the other defendants, and a decree was made by 
the Principal Sudder Ameen on the 9th of April 1866, which, in so far as it related 
to the particular properties which are the^subject of the present appeal, was in 
favour of the plaintiff. Against this decree the partiei^ defendants, who were 
affected by it, appealed to the High Court. Their appeals were necessarily 
separate, inasmuch as the suit was so framed as to embrace interests, not only 
dependent on different titles, but confined to particular portions of the property 
in dispute* The High Court decided many of these appeals in favour of the 
defendants, :^tipon grounds of which some will be afterwards considered. This 
appeal to Her Majelty in Council originally embraced only eleven of the separate 
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decrees so made. And of these Mr. Cowie has given tip one — vijs.. No. 237. 
Accordingly they Lordships have now only to deal with the questions involved 
in the ten appeals, numbered respectively 170, 224, 235, 239, 244, 234, 243, 
238. 240, and 245. 

The course 6f proceeding in the High Court with respect to [ 241 ] these 
appeals was as follows. (After detailing the course of proceedings in the Higli. 
Court, and the decision in the various cases as set out, antey pp. 230 & 231, his 
Lordship proceeded) : — • 

Their Lordships propose in the first instance to consider whether the 
appeals Nos. 238, 240, and 245 have been rightly disposed of on the ground of 
limitation. The facts proved are, that in each of these cases the plain till', through 
his guardian, preferred a claim to the property, when attached, under the 246th 
section of Act VIII of 1859 ; that that claim was rejected ; and that the present 
suit was not brought within one year from the date of the order of rejection. 
This objection would have been fatal to the suit, had the party preferring the 
claim been an adult ; and the only question to be determined was whether the 
plaintiff, being under the disability of infancy, could claim the benefit of the 11th 
section of Act XIV of 1859, which empowers him or his representative to bring 
a regular suit within the same time after the cesser of the disability as would 
otherwise have been allowed from the time when the cause of action accrued. 
This question, Markby, J., observed, involved several contested propositions, 
viz . : — ^ 

1. That ss. 11 and 12 of Act XIV of 1859 apply to s. 246 of Act VIII 
of 1859. 

2. That the plaintiff* is under disability within the meaning of these 

sections. » 

3. That the benefit of these sections applies as well to the period during 
which the disability continues, as to the period when the disability has ceased. 

Upon the two first propositions, his opinion was in favour of the plaintiff' ; 
upon the third he held that whatever benefit the minor was to have, was to 
accrue to him not during the disability, but when the disability might cease ; 
and accordingly that the present suit being brought by him, whilst still a minor, 
through his guardian, must fail. 

Upon the second of the propositions stated by Mahkby, J., their Lordships 
cannot see how, in face of the plain language. o4 the 12th sdbtion, there can bo 
any room for doubt. ^ 

Upon the first they also agree with the learned Judge that [ 242 ] ss. 11 
and 12 of Act XIV of 1859 do apply to the 246th section of the Act VIII of 
1859. 

The two Statutes were passed in the same year, the assent of the Governor- 
General being given to Act VIII on the 22nd of March, to Act XIV on the 4th 
of May 1859. The object of the first was to enact a general Code of Procedure 
for the Courts of Civil Judicature not established by Eoyal Charter. The 
object of the second was to establish a general Law of Limitation in super- 
session both of the Begplations which had governed those Courts and of the^ 
English Statutes which had regulated^the practice of the Courts established by 
Boyal Charter. Looking to the fifth sub-section of the first section, and the 3rd 
and 11th sections of Act XIV of 1859, their Lordships have no doubt that the 
intention of the Legislature was that the period of limitation resulting from the 
246th section of Act VIII should, in the case of a minor, be modified by the 
operation of the 11th section of Act XIV ; and that this construction has 
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obfealnad in the Courts of India appears from the case of I/uro Soonduree 
CkQwdhrain v. Anundnath *Boy Chowdhry (3 W. B,, 8). 

in coming to this conclusion, their Lordships have not failed to consider 
the recent decision of this Board in the case of Mahomed Bahadur Khan v. The 
CcAlector of Bareilly (13 B. L. R,, 292 ; 8.C., L. R., l*Ind. Ap., 167). That case, 
however, they *lhink, is distinguishable from the present. It arose upon a very 
special statute, and upon that ground the judgment rests. Their Lordships 
there said : It was argued that the clauses in the general statute, Act XIV, 
1859, relating to disabilities, might he imported into this Act, but this cannot 
properly be done. Act XIV ie a Code of Limitation of general application. 
This Act is of a special kind, and does not admit of those enactments being 
annexed to it.’* And they proceeded to observe that the application of the 
Statute (if it did apply) would not assist the appellants, who would not even in 
that case have brought their suit in proper time. 

This being so, the only other point to be considered on this [243] question 
of limitation is whether the learned Judge was right in holding that an infant 
cannot after the expiration of the year bring a suit by his guardian whilst the 
disability of infancy continues. Their Lordships cannot agree in this construc- 
tion, which, it would appear from the cases cited by Mr. Bell — Hamchunder Boy 
V. Umbica Dossea (7 W. E., 161), Ratn Ghose v. Greedhur Ghose (14 W. R., 429), 
and Suffuroonnissa Beebee v. Noorul Hossein (17 W. R., 419) — has not been 
accepted or followed by the Courts in India. It is unreasonable in itself, since 
it implies that the infant's claim, which is admittedly not barred, was asserted too 
soon rather than too late ; and it cannot be the policy of the law to postpone 
the trial of claims. Again, to render such a construction imperative, the 
phraseology of the 11th section must be altered by making the words after 
the duiability shall have ceased ” precede, instead of follow, as they do, the 
words “ wdthin the same time.” Their Lordships are, therefore, of opinion that 
the plaintiff’s suit is not open to the objection that, in so far as it concerns the 
properties in question in Nos. 238, 240, and 245, it has not been brought within 
the proper time. 

The next point to be considered is whether the High Coui't was right in 
allowing all the ten appeals, and in dismissing the plaintiff’s suit as to those 
l)ortions of the joint family estate which were the 8ul)joct of them, on the 
ground that the suit was wrongly framed. 

It is to be observed that the objection taken by the Division Bench to the 
frame of the suit, assumes the Correctness of the answer given by the Full 
Bench to the second of the questions referred to it, and is in the nature of a 
corollary from the proposition therein affirmed. The learned Judges of the 
Division Bench argue that if it be true that a member of a joint and undivided 
Hindu family cannot alienate his undivided share in the joint family property 
without the consent of his co-sharers, it follows that he cannot alone sue for 
his separate share. And they rely upon a decision in the case of Bajaram 
Tewari v. Luchmun Pershad (4 B. L. R., A.O., 118), in which it was ruled that 
two only of the members of a joint and undivided family could [2f4] not sue to 
set aside a charge created by one member»of the family, and to recover their 
particular shares in the property charged, but that the suit must be brought by 
or on behalf of all the members of the jeint family. Their Lordships do not 
mean in any way to impugn the authority of that case, or to dispute the general 
principb affirmed by it. They do not, however, think that the principle is 
applicable to the peculiar circumstances of, or ought to govern, the present <^e. 

In thisAse Sudaburt, the only other member of this joint family, has, 
under the practice which was then allowed to prevail iff the Courts of India, 
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suooeeded in recovering, and has been put into possession, of his share of the 
joint family property. He cannot be said to have any beneficial interest in 
respect of which he could now sue as plaintiff ; and supposing him to have an 
interest, the present plaintiff has made him a party 'jO this suit in the only way 
in which a person who is finwilling or unable to be joined as plaintiff can be 
brought before the Court, ?.e., by joining him as a defendant. In*that character 
Sudaburt has disclaimed all interest in the subject-matter of the litigation, 
alleging that he has already been put into possession of all to which he is 
entitled. Again, in most, if not all, of the appeals the title of the substantial 
defendants is founded on execution sales confined to that moiety of Bhugwan*s 
share which, on a partition, would now fall to the plaintiff. The objection to 
the frame of the suit was not taken by the substantial defendants ; it seems to 
have originated with the Judges of the Appellate Court. It is one of form rather 
than substance ; for it cannot be said that if it does not prevail, the defendants 
(Sudaburt being a party to this litigation and admitting that he is in possession 
of his share) can be harassed by any second suit. On the other hand, if the 
objection prevails, the defendants will remain in possession of property to which, 
after full trial, they have been found to have no title ; and the plaintiff will be 
left to the chances of another suit, in which he may be met by objections well 
or ill founded on the lapse of time, or the effect of the decrees under appeal 
as res judicata. Their Lordships are of opinion that [245] they ought not to 
allow the objection to prevail against the substantial justice of the case. 

What has been said is sfifticient to determine this appeal in favour of the 
appellant, so far as it relates to the decrees of the High Court in the nine 
appeals numbered respectively 170, 224, 235, 239, 243, 244, 238, 240, and 245. 

There is, however, as has been already stated, a further question as to the 
appeal numbered 234, and at the hearing it occurred to their Lordships, who 
have unfortunately to determine this appeal ex parte, that if the respondents 
had appeared, they might, without a cross-appeal, have contested the coiTect- 
ness of the answers given by tlie Full Bench to the questions referred to them— 
answers which are not in the form of a deci ee, o»* even of an interlocutory order. 
To the answer to the first question their Lordships think no objections could 
have been urged successfully. The second question, however, involves a point 
of Hindu law, upon which the authorities are not altogether consistent ; nor are 
their Lordships satisfied that the principle laid down by the Full Bench would, 
if correct, govern this particular case, of which they will now proceed to 
examine the circumstances somewhat more in fietail. * 

The property to which it relates is thus described in the schedule to the 
plaint. The village is specified as Tulmanpore Bhada in two kalums (items). 
The share of the joint family is stated to be one of ten annas and eight pie. 
Of this five annas and four pie are deducted as the share of Sudaburt Pershad, 
which reduces the share claimed by the plaintiff to five annas and four pie. 
The column of remarks contains the following statement : “ This mouza was 
held in zuripeshgi lease under a zuripeshgi deed executed by Saligram Sahoy 
and Bamruchea Sahoy. It was sold at an auction on the 18th of November 
1862, and purchased by the defendant Bikramajeet Lall for 3 rupees. The 
zuripeshgi and lease are fit to be cancelled. *' 

Bikramajeet Lall and another defendant were the appellants in No. 238, 
which seems to have covered the whole of the five annas and four pie share of 
Tulmanpore Bhada with other portions of the property in dispute, From what 
L2^||P has been stated above it follows that their title, resting as it does upon a 
purchase at a sale in execution of a decree against the widows, is defective ; 
that the right of the jilaintiff to impeach it is proved, and accordingly their 
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appeal ought to have been dismissed. This, however, does not determine the 
rights of the plaintiff as against the .suripeshgidars. He may be entitled either 
to recover so much of the property as is covered by the ^uripeshgi by setting 
aside the zuripesbgi lease, or merely to stand in the shoes of the nominal 
mortgagor. But the nature and extent of his right can only be determined in 
appeal No. 23%. 

The appellants on that appeal were the original zuripeshgidars, Saligram 
Sahoy and Bamruchea Sahoy. The^ zuripeshgi deed appears to have covered 
originally only 5 annas and 4 pje of the entire 16 annas of Mouza Tulmanpore 
Bhada. If then it be true that Sudaburt Pershad has succeeded in recovering 
one moiety of this, the subject of the dispute on this appeal is the remaining 
moiety or a 2-anna and 8-pie share. And this appears to have been the view 
of the High Court, for their decree on this appeal is limited to a 2-anna and 
8-pie share. If, on the other hand, Sudaburt has not succeeded in his suit in 
setting aside the zuripeshgi as against him, or in otherwise wresting possession 
of his share from the zuripeshgidars, it follows that the question of the validity 
of this zuripeshgi remains to be determined between the latter on the one side, 
and him and the present plaintiff on the other. 

The plaint in this suit alleged no special grounds for setting aside the 
zuripeshgi of the 9th December 1859, and indeed contained no special mention 
of it. The written statement of the defendants Saligram and Bamruchea set 
up that deed, and insisted on their rights under it. But none of the issues are 
specially pointed to the validity of the deed. Nor do the judgment or the 
decree of the Principal Sudder Ameen deal with that question. All that they 
decide with respect to the share claimed in Tulmanpore Bhada is that plain- 
tiff be, put in possession thereof in the manner in which possession has been 
given by the decree of the 6th of April 1862 ** (to Sudaburt). 

[247] This reference to the suit of Sudaburt makes it material to consider 
whether there really was any adjudication upon this question in that suit. The 
suit, it will be remembered, involved the right of succession to the whole of the 
property of which Bhugwan Lall died possessed as between his widows and the 
surviving members of the joint family. The plaint in that suit contains no 
specific statement touching the zuripeshgi deed of the 9th of December 1859, 
unless it be in the schedule where in the columns of remarks it is said, " the 
deed to the extent of plaintiff’s ghare ought to be amended.” The judgment of 
the ZlHa Judge put the share in Tulmanpore Bhada into the first parcel, which 
it found to be joint family property. So far it affirmed the title of Sudaburt 
and Hurreenath, and negatived the title of the widows, to whatever interest in 
it belonged to Bhugwan Lall at the time of his death. But in answer to 
the 11th issue it expressly found that the deeds executed by Mukkun, 
Bhugwan, or the other partners were valid. The decree was a general decree 
for possession over the properties in the first list. The High Court, on appeal, 
simply affirmed this judgment and decree of the Zilla Court. Can it be said 
that this judgment and decree import any adjudication touching the invalidity 
of the de^ of the 9th of December 1859, as against the surviving m^bers of 
the joint family, even if the plaintiff in this suit could claim the benefil of such 
an adjudication. The judgment, so far a% it goes, is on the face of it tlie other 
way. The terms of the decree may import only that the plaintiff Sudaburt 
was, so far as his share was concerned, to be put into possession of the rights 
of Bhugwan. If in the execution of that decree, he has contrived, it mi^ te 
wrongfully, dispossess to the extent of bis share the zuripeshgidars, that 
circumstance hannqt give title to the plaintiff. 
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Again, what has been found by the High Qourt with respect to this 
appeal ? The answer of the Full Bench exfiressly stated that the facts were not 
sufficiently stated to enable them to say whether the nephew of Bhugwan Lall 
could recover from the morjigagee, without redeeming the same, possession of 
the mortgaged share or any portion of it. That statement, taken in connection 
with the general principle [348] affirmed by them, imports that there was no 
constat that the execution by Bhugwan of the deed was without the consent of 
his co-sharers, or not for the benefit of the family. Markby, J., does not 
consider this latter question, but simply says “ As no objection was made to 
the reference to the Full Bench, I think we ought to accept its decision for the 
purposes of this case, and to hold that the appellants have failed to establish 
their title.” 

In these circumstances there appears to have been no real trial of the 
question betvceen the plaintiff and the then appellants in No. 234 ; and therefore, 
assuming the principle enunciated by the Full Bench in its answer to the second 
question to be strictly correct, their Lordships do not feel themselves at liberty 
to reverse the decree in favour of the then appellants, and to make a decree in 
favour of the plaintiff. This being so, they abstain from pronouncing any 
opinion upon the grave question of Hindu law involved in the answer of the 
Full Bench to the second point referred to them, a question which, the appeal 
coming on ex parte, could not be fully or properly argued before them. That 
question must continue to stand, as it now stands, upon the authorities, 
unaffected by the judgment on this appeal. 

Their Lordships have felt some doubt as to the form of the order which 
ought to be made on appeal No. 234. The plaintiff has failed to establish his 
title to recover the land against the zuripeshgidars. He might, however, have 
established such a title even in this suit, had a proper issue been frameS and 
determined. On the other hand, lie has established his title to the property, 
subject to the zuripeshgi. His rights may be prejudiced by the decree as it 
stands. The suit is an example of the inconvenience of embracing in one 
suit titles to various parcels of land, which, although having a common 
foundation, are different in many particulars, and are to be asserted against 
defendants having no common interest. Their Lordships have come to the 
conclusion, that the dismissal of the present suit against the appellants (in the 
High Court) in No. 234 ought to stand, but that the decree of the High Court 
on that appeal ought to be varied by adding a declaration, that it is to be 
without prejudice to the right of the plaintiff to [249] recover the lahds in 
question on sat^faction of the zuripeshgi. This appeal, so far as it relates 
to No. 237 (the case given up by Mr. Cowie) must be dismissed, and the 
decree made by the High Court in that case affirmed. In the other nine 
cases, the decrees of the High Court must be reversed, and an order made, 
dismissing in each case the appeal to the High Court, with the costs of the 
appeal in that Court, and affirming the decree of the Principal Sudder Ameen 
as to the parcels of property which are the subjects of those appeals. The 
above will be the substance of the order which their Lordships will humbly 
recommepd Her Majesty to make. • 

Thei^ Lordships think that there ghould be no order as to the costs of this 
appeal. ^ 

Appeal dismissed in No, 287, 
Decree varied in 284, 

* Appeal allowed in the other cases. 

Agents for the appellant : Messrs. Lawford and Waterhouse. 
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MOTES. 

[L-LIMITATIOH-SAYlNa Ilf FAVOUR OF MINOR 

The benefit of it is applicable to applications by guardians also (iSM) 28 CaL 874 ; 

(1887) 9 All. 411 ; (1882) 9 Oal. 181. 

The benefit of it can be availed of even though others through whom the minor does not 
claim and who are similarly affected are barred : — (1899) 22 All. 88 F. B. ; see also (1884) 10 
Gal. 748. 

II. LIMITATION IN SPECIAL ACTS WHEN OVERRIDES THE GENERAL ACTS 

Minor not entitled to fresh period of limitation under Beng. Act VIII of 1869 (suit for 
rent) (1889) 17 Cal. 268. 

Nor under Registration Act III of 1877, sec. 77, suit for directing a document to be 
registered : — (1894) 18 Mad. 99. 

III. ALIENABILITY OF THE INTEREST OF A HINDU COPARCENER IN THE 
BENARES SCHOOL:— 

Voluntary alienation even for consideration, not for family benefit nor ^th consent of 
the others is forbidden, the Pull Bench decision of Sadabart Prasad's case settling the law. 
Involuntary alienations are permitted : — (1877) 8 Cal. 198 P. C. 

But the proceedings should have suMciently advanced during the life of the debtor ; 
otherwise the right of survivorship might intervene : — (1890) 18 Cal. 187 P. C. ; (1886) 8 
All. 495 ; see also 5 Cal. 148. 

As for the equities arising in favour of the alienee, see Notes to Sadabart Prasad's 
case, 8 B.L.R., F.B., 31, in our Law Reports Reprint of the B. L. R.3 

ORIGINAL CIVIL. 

The 29th and SOth March and 2nd May, 1870, 

0 Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontipex. 


The Delhi and London Bank Plaintiffs 

versus 

Wordie and others Defendants. 


Jurisdiction — Suit for land — Letters Patent, 1865, cL 12 — Deed of Trust 
giving Trustees Power of Sale of Land in the Mofussil — Suit by 
fc Creditor Jo have Trusts carried out, 

M and L were the joint absolute owners of certain land in the mofussil, M having a 
14-anna share, and L the remaining 2-anna share therein. During the absence of L in 
England, M executed, on behalf of himself and h, a deed of assignment of the whole of the 
property to trustees, for the benefit of the creditors of the estate, which was heavily encumbered, 
on trust to sell the land and distribute the assets to the creditors. The trustees accepted the 
trust, but difficulties afterwards arose in carrying them out. A suit was thereupon instituted 
by the plaintiff, a creditor, on behalf of himself and the other creditors, the plaint in which 
alleged that the trustees were desirous of being [ 280 ] discharged, and prayed that the trusts 
might be carried into effect ; that the trustees might be removed ; and that a Receiver might be 
appointed to carry out the trust.s. To this suit the trustees and M and L were made defen- 
dants. h, who was in England, denied any power in M to execute the deed on his behalf : 
the trustees and M were personally subject to Che jurisdiction. Held per PHEAR, J., in the 
Court below, that the plaint disclosed a good cause of action, as the Court, if it bad jurisdic- 
tion, would have power to make a declaration binding against L as to the validity of the deed 
of trust, to appoint a Receiver of the estate, and to direct a sale which would be bindit||f; on 
M and L;’|ut that the suit being one ** for land” within the meaning of cl. 12 of the 
Letters Pateht^ thp €k>urt had no jurisdie^on to try it. 
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Held on appeal, that the suit, having for its object to compel a sale of the whole of the 
land, including L*8 share, the title to which wasjiisputed, was a ** suit for land within the 
meaning of cl. IQ of the Ijettcrs Patent, and that the Court had no jurisdiction to try it. 

Appeal from a decision of Pheak, J., dated 2nd February 1876. 

The suit was brought to carry out the trusts of a certain ^ed whicli bad 
been executed for the benefit of the creditors of W. E. Morrell and H. N. Light- 
foot, and which related to certain immoveable property situated outside the 
local limits of the jurisdiction of*the High Court. The plaintiff Bank repre- 
sented the creditors interested in the deed, and the original defendants were 
T. H. Wordie and T. Longmuir, the trustees, who were both resident in 
Calcutta. 

The plaint stated that Morrell and Lightfoot were co-partners in the pro- 
perty to which the trust deed related, the former having a 14-anna share, and 
the latter a ^-anna share in the property ; that the property was, prior to the 
execution of the trust deed, heavily encumbered, the plaintiff Bank being 
creditors of Morrell and Lightfoot and mortgagees of certain portions of the 
property ; that on the 14th of May 1875, Morrell on his own behalf, and as 
attorney for Lightfoot, who was then absent in Elngland, executed a deed by 
which all their property, subject to the encumbrances, was assigned to the 
defendants upon certain trusts, among which was one to the effect that the 
trustees should call in and collect such part of the estate as consisted of money, 
and sell and convert into money the landed property, and should, out of the 
assets, so far [2il] as they were sufficient for the purpose, discharge the lia- 
bilities of the debtors ; that the defendants accepted the trusts of the deed and 
appointed Morrell to manage the property ; but subsequently, by reason of cer- 
tain complications which arose in carrying out the trusts, the defendants became 
desirous that they should be relieved from carrying them out, and that a Beeeiver 
should be appointed to collect and distribute the assets. The plaint prayed 
that the trusts of the deed might be carried into effect, that the defendants 
might be removed and relieved from further carrying out the trusts, and that a 
Eeceiver might be appointed to carry out the trusts of the deed. 

The defendants Wordie and Longmuir filed a written statement, in which 
they stated that they were desirous of relinquishing the trusts, but were willing 
to carry them out under the direction of the Court. On the case coming on 
for settlement of issues, Phear, J., ordered on the application of Morrell to be 
made a party to the suit, that Morrell and Lightfoot should b^ made defendants 
in the suit, and appointed the Receiver of the Court to take possession of the 
property and carry out the trusts of the deed. " 

The defendant Morrell submitted {inter alia) that as the estates referred 
to in the deed were situated beyond the local limits of the Court, the Court had 
no jurisdiction to entertain the suit. The defendant Lightfoot, who resided in 
England, filed a written statement, in which he denied that Morrell had any 
authority to execute the deed of assignment on his behalf and submitted that 
he was not bound thereby, but that the deed was void and inoperative as against 
him. 

The only issues material to this report were first “ whether the plaint 
discloses any cause of action,” and ** whether the Court has jurisdiction 

in the matter of the suit, the immoveable property mentioned in the plaint 
being admittedly out of the jurisdiction, when the defendant Lightfoot denies 
the execution of the deed of assignment comprising such estate, and is not 
personailly subject to the jurisdiction.” 

J. — The first issue, which I am called upon to decide, is in these 
words, whether the plaint discloses any sufficient [292] cause of action ; ” and 
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I feel no difficulty in answering it in the affirmative. This Court as a Court of 
Bquity« with the powers 6f the Court of Chancery, will, at the instance of a 
oestui-qw trust, when necessary/ compel an inactive trustee to do his duty, or 
facilitate a trustee's doing his duty by making declarations of fact or law, which 
shall bind payties properly brought before the Court for that purpose, or by 
acting directly upon parties before it who have control and power over the 
subject of the trust, and making them perform any obligations with respect 
to it which they may be under towards the trustee or to the cestui-que trust, 
and so on. • 

Now, in the present suit, the case made in the plaint is shortly as follows : — 

In the events which have happened, the defendant Morrell has become sole 
and absolute owner of several specified grants of land in the districts of Backer- 
gunge and Jessore, subject to the charge thereon of certain small legacies, and 
the defendant Lightfoot is a partner with him in these grants and in the 
management and profits thereof to the extent of a two- anna share under a certain 
deed of partnership. Previous to and in July 1873, three large parcels of this 
property, which may be conveniently designated by the letters A, B, and C, 
respectively, and which constituted all theiiroperty that was of any considerable 
value, were so heavily encumbered, that the net income derivable from them was 
insufficient to keep down the interest on the debt. Afterwards these three 
parcels of the property were still further encumbered by two additional mort- 
gages for sums of money amounting in the aggregate to Es. 44,000. The total 
of the encumbrances on these three parcels was thus brought up to the sum of 
Es. 5,73,000, the plaintiff Bank out of this sum being creditor for Es. 28,000 
on the security of a fifth mortgage on parcel A, a fourth mortgage on parcel B, 
and a third mortgage on parcel C, and being besides unsecured creditor for 
Es. 3)329 on a bill of exchange. 

In this state of things on the i4th May 1876, the defendant Lightfoot being 
then absent from India, the defendant Morrell, not only acting for himself, but 
also professing to act for Lightfoot under a power-of- attorney enabling him so to 
do, executed [233] in Calcutta a deed, by which he assigned all the above- 
mentioned property, subject to the encumbrances just spoken of, and also all 
other property whatever of himself and Lightfoot, to the defendants \Yordie 
and Longmuir on trust, among other things, to collect and call in all such part of 
the property assigned as should consist of money, and to sell and convert into 
money all the resif of the propqfty, and out of the money so to be realized to 
*^pay the creditors of Morrell and Lightfoot in full, or rateably, so far as the 
money would go. The defendants Wordie and Longmuir took upon them- 
selves the trusts of the deed, and appointed Morrell their agent to manage the 
property until sale, and to collect arrears of rent, &c., under their directions. 
In pursuance of this arrangement, the defendant Morrell who up to the date of 
the execution of the deed of trust, and during the absence of Lightfoot from 
this country had been in sole possession and management of the immoveable 
property assigned, took over charge of the same from himself as owner to 
himself as the trustee’s agent. But he found or made difficulty in the matter of 
collecting the rents, and mofussil creditors having instituted suits in the 
local Courts against Morrell and Lightfoot procured attachments before 
judgment to be placed on that propeAy, or considerable portions of it. The 
defendant Lightfoot, also, upon learning of the transaction, repudiated Morrell’s 
act on his behalf, and giving notice of his repudiation to the trustees, forbade 
them to dqal in any way with his share of the property assigned to them in 
trust. C4lder these circumstances, the defendants Wordie and Longmuir are 
unwilling'^tq proceed further in the matter of the deed of the 14th May 1876, 
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and are desirous of being discharged from the trusts thereof, though, in their 
written statement, they express themselves ready tobffeot a sale of the property, 
provided the directions and assistance of this Court for that purpose can be 
obtained. 

»i 

The plaintiff Bank is one of the creditors, in whose favour the deed of 
trust purports to have been made, and it seems to me plain that, if the 
substance of the case set up in the plaint is established, it would be accordant 
with the principles which govern the action of this Court that it should afford 
him a remedy for the inactivity and weakness of the trustees by [3643 making 
a declaration as to the validity of the deed of trust, whicii would be binding on 
Lightfoot as a party who has appeared before the Court in this suit and by 
appointing a Receiver of the rents and profits of the immoveable property, 
which is the subject of the trust, and further by directing a sale of the property 
which would be binding on Morrell and Lightfoot, and would therefore pass a 
title, which they could not dispute. The plaintiff’ has therefore shown a right 
to seek the intervention of this Court, in other words a good cause of action. 

The second issue questions the jurisdiction of this Court to entertain this 
suit on a somewhat complex ground, and I think it will be convenient at first 
to separate one of the ingredients of the issue from the rest, and to consider 
whether or not the suit is in its nature a “ suit for land ” within the meaning 
of the twelfth clause of the Letters Patent. 

Now, the cause of action in this suit, as we have just seen, does not, at any 
rate in any material degree, proceed from the trustees. The plaintiff’ wants to 
have a sale of the property effected, and for that purpose to have the obstacles 
which arise from the conduct of Morrell and Lightfoot, and otherwise than 
from the trustees, removed by the Court. So far as the substance of thiS suit 
is concerned, the plaintiff’s case is the same as if the trustees were out of the 
way, and Morrell and Lightfoot had bound themselves by covenant on 
sufficient consideration to sell the property and to divide the proceeds, according 
to the terms of the deed of 14th May 1875, among their creditors, of whom the 
plaintiff is one. The like transaction with the plaintiff’ as the sole creditor 
would manifestly be of the nature of a mortgage, and a suit by the plaintiff on 
the footing of it to obtain a realization of the charge by sale would be a suit 
for land within cl. 12 of the Letters Patent. It follows, I think, that the 
present suit also is a suit for land. Or to put it in another ^vay, if the object 
of the suit had been to procure or sanction an ilnmediate transfer of the land ^ 
from the defendants Morrell and Lightfoot to the plaintiff, there could have 
been no question on the point. That the actual object is to procure the 
transfer of the land to a third person, who is to be [236] subsequently ascer- 
tained by auction-sale, and of the benefit of the consideration-money to the 
plaintiff and others, does not I think essentially alter the matter. 

In this view, the second issue must be answered adversely to the plaintiff’s, 
and the suit must be dismissed. 

The plaintiff Bank appealed from this decision, on the ground that the 
Judge was wrong in holding that the suit was a suit for land within cl. 12 of 
the Letters Patent, and that he consequently had no jurisdiction to try it. 

The Advocate-General, offg. (Mr. Paul) and Mr. Evans for the appellant. 

Mr. Branson for the respondents Wordie and Longmuir. 

Mr. Woodroffe and Mr. Macrae for the respondent Lightfoot. 

Mr. Macrae and Mr. Macgregor for the respondent Morrell. 
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The Advocate-Gemral.-'The (jo\xtt h^A ^ovfey: to grant the relief prayed 
for in this suit : it is ndt a suit lor land within the meaning of the Letters 
Patent. From the frame of the suit, the relief prayed for may be given, either 
by directing the trustee defendants to carry out the trusts of the deed, or by 
discharging tl\e trustees and appointing a Eeceiver*to carry them out. Neither 
of these orders would be beyond the jurisdiction of the Court. The Supreme 
Court had the power of dealing in the same way with land out of its jurisdiction 
as the Court of Chancery has ; and the High Court, on its Original Side has, 
by s. 9 of 24 and 25 Viot., c. 104, the same power in this respect as the 
Supreme Court, except so far as it has been altered by cl. 12 of the Letters 
Patent. If not excluded by the words of that clause this suit will lie. It is 
submitted that “ suit for land ** means “ suit for possession of land.’* Suits in 
which a Court of Equity makes orders in yersonamy though the subject-matter 
of the suit is out of the jurisdiction, are not considered suits for land — Penn 
V. Lord Baltimore (1 Ves. Sen., 444 ; S.C., 2 White and Tudor’s Eq. Cas., 4th 
Ed., 923). So an order for carrying [ 236 ] out the trusts of the deeds in this 
suit would not be a suit for land. [Garth, C. J. — Eefers to Abbott v. Abbott 
(L. R., 6 P. C., 220), where it was held that an order directing a Receiver to 
sell land out of the jurisdiction was not ultra vires.] The latest case is 
Juggodumba Dossee v. Puddomoneg Dossee (15 B. L. R., 318). All these dases 
show that merely because a declaration is made with respect to land in a suit, that 
does not make it a suit for land — there are suits in which such declarations may 
be made which are not suits for land. As to the cases here this Court has held it 
has power to declare a trust in respect of lands in the mofussil — Bagram v. Moses 
(1 Hyde, 284) . Suita for foreclosure and redemption are not suits for land, though 
there have been decisions the other way. See Bibee Jaun v. Meerza Mahomed 
Hadaie (1 I. J., N. S., 40) and S. M. Lalmoney Dossee v. Juddonath Shaio (1 1. J., 
N. S., 319). The latest English decision however holds that such suits are not 
suits for land —Paget v. Ede (L, R., 18 Eq., 118). And where there is no prayer 
for possession, as if the mortgagee is in possession, a suit for foreclosure is not a 
suit for land — Blaqmere v. Bamdhone Doss (Bourke, 319). The decisions of the 
Courts here as to such suits must not be considered conclusive. [Garth, C. J. — 
Have there been any cases here in which the Court has decreed specific 
performance of contracts relating to land ?J Yes, in Bamdhone SImv v. S. M. 
Nohumoney Dossee (Bourke, 218), such a suit was entertained where the parties 
were resident in the jurisdiction. IPONTIPEX, J. — Refers to Carteret v. Petty 
(2 Swanst., 323 ifote), where ^ partition of lands out of the jurisdiction of the 
’^PCourf of Chancery was refused.] A decree for an account however was given 
in that case, see ^Iso TIoulditch v. Donegal (8 Bligh., 301), and Seton on 
Decrees, p. 1038. It is submitted then that the Court has power to order the 
trustees to carry out the trusts of the deed. But the plaintiff contends further 
that the Court has power to remove the trustees and appoint a manager 
to carry out the trusts. The words of the Charter do not deprive the 
Court of jurisdiction it had previous to the Charter, nor has such jurisdiction 
[ 237 ] been otherwise taken away. The Supreme Court had power to make 
such orders where the land was out of the jurisdiction — Doe d. Bamvton v. 
Pettmber Mullick (1 Bignell, 24), Doe df Muddoosudun Doss v. Mohenderlall 
Khm (2 BouL, 40), Doe d. Chuttoo Sick Jamadar v. ^ubbessut Sein (2 Boul., 
161), and Tarramoney Dossee v. KisAwgovind Sein (2 Morley’s Digest, 61). 
[Garth, 0. J. — have som^ doubt at present whether a “ suit for land ” means 
more than a suit for , possession of land, and whether it includes suits relating to 
or conoernii|( land. Here however you ask for possession. I can understand a 
IteceiverMleing appointed to receive rents where another person is in possession ; 
but here you want the %eeiyer put in possession.) It is not a question of 
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getting an order for possession ; the trustees might he discharged conditionally 
on their putting the Receiver in possession. The plaintiff does not want the 
trustees removed at all, unless they are desirous of being discharged. 

As to the defendant Lightfoot being out of the jurisdiction, that does not 
prevent the suit from proceeding. See per Peacock, C. J., in Sterling v. Cochrane 
(1 B. L. R., 0. C., 125-127). On the ground of convenience the arguments 
in favour of the suit being tried ya this Court are unanswerable. A mofussil 
Court could not carry out the trusts, or give the plaintiff the relief he prays for. 

Mr. Evans on the same side referred to several cases in which the Court 
had made orders with respect to land out of the jurisdiction — Macrae v. Macneill, 
decided by Macpherson, J., on 14th May 1873. It was attempted in that case 
to distinguish it from Bagram v. Moses (1 Hyde, 284), inasmuch as in the latter 
case the defendant was personally subject to the jurisdiction, whereas in Macrae 
v. Macneill he was not. Macpherson, J., there dealt with the question of the 
title to the land, but refused to give possession. Macdonald v. Scott, 15th 
September 1873, decided by Macpherson, J.. in which a right was decided as to 
a share of a tea garden in Assam, and a case of the same name before PoNTiFEX, J. 

[PONTIPEX, J. — There the point was not taken.] No, but land out of 
the jurisdiction was dealt with — In re the Tagore estate, wheie the old trustees 
were removed, and the Official Trustee was appointed trustee of lands at Rungpore. 
The Bombay High Court has held that a suit for the rent of lands in one district 
may be brought in another district where tlie defendant resides, although the 
plaintiff's title to the lands may incidentally come into question — Chintaman 
Narayan v. Madhavrav VenJcatesh (6 Bom. H. G., A. C., 29), 

Mr. Macrae for the respondents Morrell and Lightfoot. — The cases citpd by 
Mr. Evans are distinguishable in that the primary object of those suits was not 
for land. They come within the principle of the case of Pmn v. Lord Baltimore 
(1 Ves. Sen., 444), which we do not dispute. The person suing here is identical 
with the trustees : the plaint is verified by one of the defendants, Longmuir,- 
the agent of the plaintiff Bank, is suing himself as one of the trustees. The 
trusts the plaintiff seeks to have carried out in this suit are such as are calculated 
to give the trustees in an indirect way beneficial possession of the land : that is 
the real scope and intention of the trust deed. [PoNTiFEX, J. — Cannot w^e 
make a declaration of trust ?] Not at any rate until the deed has been proved to 
be valid against Lightfoot : that is one of the questions raised by him. The 
whole case must be taken as stated in the pleadings. As in a recent case— ^ 
East Indian Itailwa.y Company v. The Bengal Coal Company (1. L. R., 1 Cal., 
95)-- the plaint may, on the face of it, show jurisdiction ; but, when the defence 
is disclosed, it may appear to be a suit for land. [Garth, C.J. — Suppose it 
were proved that Lightfoot is bound by the deed, would not the Court have 
jurisdiction to give what is asked for ?] No, not to carry out the trusts of the 
deed : because to carry them out would be dealing with land in a way which is 
prohibited by the words of cl. 12 of the Letters Patent, i.e., entertaining a suit for 
land out of the jurisdiction. [Garth, C.J. — If Lightfoot is bound his interest 

is in the trustees, and the Court might make an order that the trustees should 
1.239 J carry out the trusts of the deed.] If Lightfoot were not a party to the 
suit, it would be a different suit : as it i#, the real object is to obtain a declara- 
tion that a portion of the land is not Lightfoot’s, but belongs to the trustees, 
on the allegation that Lightfoot transferred it to them. 

The words of cl. 12 “ suit for land" are, no doubt, vague, but ^long course 
of decisions has interpreted them as meaning more than **suit for possession of 
land/' There is no need to go back to see what the^ jurisdiction of the Supr^ne 
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Court was, as it brings us to the same question as to whether it is a suit for 
land. The latest case is The Easir Indian Railway Company v. The Bengal 
Coal Company (I. L. B., 1 Cal., 95), the object of which was to settle disputed 
boundaries. [GAHTH, 0. J. — That was clearly a suit for land. Is a suit for 
trespass to lapd a suit for land ? It is so in England, for it is often brought 
admittedly to try title to land. The Advocate-OeneraL — Rajmohun Boee v. The 
East Indian Railway Company (10 B. L.* B., 241) decided that a suit for 
trespass to land was not a suit for land.] That was the case of a nuisance, not 
of trespass to land. In In re Leslie (9 B. L. B., 171), it was held that a suit 
on a mortgage for a decrse forlihe amount due on it, or in default of payment 
for sale of land, was a suit for land ; and see the cases referred to by Markby, J., 
in that case at page 177. In Denonath Sreemany v. Hogg (1 Hyde, 141), it 
was held that tbe Court could not deal with land in the mofussil, even though 
it was in the possession of the Court Beceiver. Jnggodumba Dossee v. 
Pvddomoney Dossee (15 B. L. B., 318) was decided on the ground that the deed 
gave none of the parties any beneficial interest in the land : besides there all the 
parties were personally subject to the jurisdiction. Bagram v. Moses (1 Hyde, 
284) decided that the Court had jurisdiction to declare that a party held land 
subject to a trust. We don't wish to question that. But more than tljat is 
wanted in this case. In Ramdhone Shaw v. Nobumoney Dossee (Bourke, 218), 
the contract was made within the jurisdiction. Sterling v. Cochrane (1 B. L. E., 
O. C., 125) on the facts [260] does not uphold the position it was cited to 
support. Whenever the main object of the suit is the possession of land, the 
suit is a suit for land. That was not the object in Abbott v. Abbott (L. B., 6 P. 
C., 220), and therefore the Court held it had jurisdiction to make an order as to 
the land. The main object of this suit is to take land from Lightfoot and 
Morsell, and vest it in the trustees. It is submitted it must be held to be a suit 
for land. 

Mr. Branson rose to address the Court for the trustees, but on the objection 
of Mr. Woodroffe that he ought not to be heard at this stage, the plaintiff Bank 
and the trustees being in the same interest, the Court refused to hear him. 

Mr. Evans in reply pointed out that there was no identity between the 
plaintiff Bank, and Longmuir as a trustee. The Bank was a creditor, but 
nothing was due to Longmuir. The other side say they don't desire to ques- 
tion the decision in Bagram v. Moses (1 Hyde, 284). Now here the trustees are 
in ab/;olute possession of at a»y rate fourteen-sixteenths of this property and of 
the other two-sixteenths as partnership assets. Cannot the Court make a 
declaration of trust, which can be carried out ? [GARTH, C. J. — But they have 
not possession of the two-sixteenths if Morrell had no power to transfer it to 
them.] Morrell transferred it to them for his partner. If the Court has juris- 
diction, is that jurisdiction to be ousted because a third person comes in and 
claims a portion ? If our allegation that Lightfoot joined in transferring his 
interest gives the Court's jurisdiction, traversing that allegation does not take 
away the jurisdiction, but the issue should be tried whether or not he did 
transfer his interest. [Garth, C.J. — It appears to me that as to the two-six- 
teenths it is a suit for land, and even as to the rest, I have great 
doubt whether it is not. What dq you say as- to Lightfoot’s share ?] 
It is vested in the trustees as a part of the partnership assets, the assignment 
of which/ttiigbt give Lightfoot a right to dissolve, or perhaps create a 
dissolution^ If there is some i^rtion of the land in the possession of the trustees, 
[86|1 as Wyfhioh. tbe suit is not a suit for land, then it is submitted the 
Court has ju^i^iction, although the title to another portion arises incidentally 
^Ohintanum Naref^aH v.^^Madhavrav Venkatesh (6 Bom. H. 0., A. C., 29). 
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[PONTIPBX, J. — I am by no means certain that as to the fourteen-sixteenths 
it is not a suit for land J . The trustees have accepted the trust, the assignor 
admits that they are trustees, and that he has assigned to them, and they are 
admittedly in possession of that portion. That is the case of Bagram v. Moses 
(1 Hyde, 284), an admitted trust by persons in the jurisdiction. Gan the 
Court then not make a personal order on the trustees ? [PONTIPEX, J. — In 
the case of Juggodumha Dossee v. Biiddoimne^i Dosser, (15 B. L. R., 318), express 
care was taken in tlie decision to make it plain tliat there was not in any of 
the parties any beneficial interest in the land.J* In tliat case, there was a claim 
to manage the land against parties who were jn possession. Management of 
land implies practically possession of land. The order made in that case was 
one which made a change in the management or possession of land, and was 
therefore one affecting land. If cl. 12 is to paralyse the Court's action in every 
case in whicli there happens to be a piece of land out of the jurisdiction, great 
inconvenience will arise : for there is no other Court wliich could try such suits, 
or which can give us the relief we ask for in this. The mere existence of a 
trust is a sufficient cause of action to enable tlie cestui-qne trust to ask a Court 
of Equity to administer it. On the decisions of this Court, it is clear the Court 
has power to deal with a suit, even though a question of title to land out of the 
juriiidiction should arise incidentally. Here tliere is a good trust as to a large 
portion of the property. The principle of hagrmn v. Moses (1 Hyde, 284) is the 
proper one to apply to such a case as this. 

(hn\ axh. vult. 

The Judgment of the Court was delivered by 

Garth, C« J. —In this case, we think that the judgment of the Court below 
should be affirmed, upon the ground that the Court liad no jurisdictten to 
entertain the suit. 

[ 262 ] The plaintiffs were, at the commencement of the year 1875, creditors 
of the defendants Morrell and Lightfoot to a very large amount. Morrell and 
Lightfoot were the owners at that time of certain land in the districts of 
Baokergunge and Jessore, Morrell being entitled to a 14 -anna share, and Light- 
foot to a 2-anna share, in those lands. Morrell and Lightfoot were indebted, at 
that time, to several creditors, and the defendant Lightfoot, had left this country, 
and given Morrell certain powers-of-attorney to act for him during his absence. 
In this state of things, on the 14th of May 1875» Morrell, acting not only for 
himself, but professing to act for Lightfoot also, under the powers-of-attorney, 
executed in Calcutta a deed by which he conveyed the said lands (amongst 
other property) to the defendants Wordie and Longmuir, in trust, to call in 
such part of the property as consisted of money, and to sell and convert into 
money all the rest of the property, including the said lands ; and, out of the 
money so to be realised, to pay the creditors of Morrell and Lightfoot, either in 
full or rateably, as far as the money would go. 

The defendants Wordie and Longmuir took upon themselves the trusts of 
the deed, and appointed Morrell theif agent, to manage the property until the 
sale under their direction,. The trustees, however, found considei'able difficulty 
in carrying out the trusts ; and the defendant Lightfoot, upon hearing of the 
deed, repudiated the transaction altogether, and denied, and still denies, Morrell's 
authority to deal thus with his share of the property under the powers-of- 
attomey. Upon this, Wordie and Longmuir were unwilling to ^oceed any 
further in the execution of the trusts, and were desirous of being discharged 
from their responsibilities under the trust deed : w^hpreupon the plaintiffs, as 
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creditors largely interested under that deed, instituted this suit, praying that 
the trusts of the deed might be carried into effect, that the trustees might 
be relieved from the execution of the trusts, and that a Beceiver or Manager 
might be appointed to carry out the trusts under the order of this Court. 

To this euit an objection has been raised, on behalf of the defendants 
Morrell and Lightfoot, that the Court has no power to entertain such a suit, 
inasmuch as it is a “ suit for land ” [2683 within the meaning of the 12th clause 
of the Charter, the land being sijuated in thb mofussil. 

The plaintiffs contend that this is not so ; that the lands, which are sought 
to be affected, are only a portion of certain partnership properties belonging to Mor- 
rell and Lightoot ; and that the object of the suit is merely to enforce the carrying 
out of a trust created by Morrell for the joint benefft of Lightfoot and himself, 
and in order to effect a beneficial arrangement with their joint creditors. 

In support of this view, several authorities have been cited on behalf of 
the appellants, all founded more or less upon the principle laid down by Lord 
Hardwicke in Penn v. Lord Baltimore (2 White and Tudor’s Eq. Cas., 4th Ed., 
923), and in the notes upon that case, that Courts of Equity will exer- 
cise their powers in pei\^onam, in the case of ti’ustees and others resident 
within their jurisdiction, to oblige such persons to perform trusts, to cari'y out 
contracts, and to obey the I’ules of equity, even where the subject-matter of the 
trust, or contract, or equity, may be land situate out of their jurisdiction ; see 
Baqram v. Moses (1 Hyde, 284) and Paqet v. Ede (L. B., 18 Eq., 118). 

But those cases are all more or less distinguishable from the present, whicli 
depends not so much upon the jurisdiction generally exercised by Courts of 
Equity, as upon whether this suit is brought substantially “ for land ; ” that is, 
for tlie purpose of acquiring title to, or control over, land, within the meaning of 
a particular clause in the Charter ; and we think, having regard to what is the 
real object of the suit, and to what are the rights and contentions of the respec- 
tive parties, it is impossible to say that this is not substantially a suit for land. 

The express purpose of the suit is to compel the sale of the whole of the land 
conveyed by the trust deed, including Lightfoot's share. But then Lightfoot 
objects that his share is not subject to the trust at all, because Morrell had no 
power, or authority, to deal with it ; and, therefore, one of the main points which 
the plaintiffs seek to establish, and which they ask the Court to decide, is the 
title of the trustees to Lightfoot’s share. Surely, in that respect the suit is, 
strictly speaking, one “ for land. ” 

[264] But then the plaintiffs say tliat is not the sole, or primary, object of 
the suit ; and that, as regards Morrell’s share in the property, which is by far 
the largest portion of it, there is no question as to the trustees’ title. But it 
was repeatedly, during the argument, put to the learned Counsel for the plain- 
tiffs, and distinctly admitted by them, that it would be impossible for the Couxt 
to deal effectually with the case, unless Lightfoot’s share were included, as well 
as Morrell’s. 

That being so, and the suit being confessedly instituted for the purpose of 
dealing with the lands in their entirety^ and these lands being by far the larger 
portion of the partnership assets, we are of opinion that this is in substance a 
suit for land within the meaning of the clause in question, and that the judg- 
ment of the Court below was perfectly correct. 

The fljppeal will therefore be dismissed with costs on scale No. 2. 

Appeal dimissed. 
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Attorney for the Apijellants : Mr. Adkin, 

Attorneys for the Respondents : Mr. Knowles, Mr. Upton, and Messrs. 
Dignam and Robinson, 


NOTES. 

[JURISDICTION, OF COURTS—SUIT FOR LAND:— Cl. 12 OF THE LETTERS PATENT. 

I. In the following cases it was held that the suits arc nut “suits for land” within 

ul. 12 of the Letters Patent and as such need not bo brought only in Courts within 

whoso jurisdiction the land, subject of the suit, is situate : — 

(a) In (1877) 2 Cal. MS (468, 465), the suit was in Calcutta to file an award in 
respect of a tea garden at Darjeeling and it was held that tis it was not a suit 
for acquiring possession of or establishing a title to, or an interest in, immove- 
able property. 

(b) (1890) 14 Bom. 868, the suit was for spcoit'c perforniaiiee of an agrcjinent made 
in Bombay relating to laud outside it and for reali^^ing a mortgage debt by sale 
of that land. As such suits cain be entertained by Courts of Equity in England, 
hold this suit can bo maintained in India, where all Courts arc Courts of Equity 
as well. 

(c) In (1802) 19 Cal. 388, the suit was for specific performance of a contract to sell 

land and for damages in the alternative. 

(d) In (1898) 22 Bom. 701, the suit was for foreclosure and was bold to be not a “suit 

for land.” • 

(c) In (1906) 38 Cal. 1065 (1075) "4 C* L. J. 288, the suit was for specific performance 
of an agreement to lease certain land, portion of which was situate within the 
jurisdiction of the Court. Held that the suit was maintainable undea cl. d, 
s. 16 of C. P. 0. 

II. In the following cases, it was held that the suits were “ suits for land ’* within the 

meaning of cl. 12 of the Letters Patent. 

(а) In (1880) 4 Bom. 482, the suit was for partition of moveable and immoveable 
liroperty, the latter alone not being within the jurisdiction of the Court. Hold 
suit could bo brought only in the Court within which the immoveable proport> 
is situate. 

(б) In (1901) 29 Cal. 315, the suit was for a declaration and for immediate possession 
of property under a will. Held it was a “ Suit for laud.”^ 

(c) In (1908) 27 Mad. 187, the suit was for safe of land equitably mortgifged by 
deposit of title-deeds.] 
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Cohen and anotffer Plaintiffs 
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Cassiin Nana Defendant. 


Davumes, Measure of- -Action for Breach of Contract — Collateral Contract, 
The defcudaiit entered ifito a contract with the 2>laiiiti£f.s toxmrchasc from them a quantity 
of gunny bags, of which the defendant was to take delivery at certain stated times. On failure 
by the defendant to take delivery, the x)laintif!s brought a suit for breach of the contract, estimat- 
ing the damages at the difference between the contract price and the market prices on the 
days when the defendant ought to have taken delivery. It was proved that the plaintiffs 
never had the goods in their possession, but that they could have obtained them under a con- 
tract they had with a third person, and it v;as found that the piaintiff.s were ready and willing 
to deliver them at the time contracted for. The lower Court held that the measure of d images 
was the difference between the contract price of the bags, and the amount which it cost the 
plaintiffs under %eir collateral contract to procure and deliver them. 

CS8B] Held, reversing the decision of the Court below, that the proper measure of damages 
was the difference between the contract price and the market prices at the dates of failure by 
the defendant to take delivery. 

Appeal from a decision of Phear, J., dated the 19th July 1876. 

The suit was brought to recover Rs. 3,900 as damages for breach of contract 
in not taking delivery of certain gunny bags. On the 5th June 1874, the defen- 
dant entered into a contract with the plaintiffs to purchase from them 3,60,000 
Borneo gunny bags, at Rs, 29 per hundred bags ; 30,000 to be delivered each 
month from January to December 1875, half the quantity to be given and taken 
by the 15th, and half by the end of each month ; each instalment to bo paid for 
on delivery. The defendant failing to take delivery of the bags, which ought, 
according to the contract, to have been taken on 28th February, 15th March, 
and ^Ist March respectively, Wm plaintiffs brought this suit, estimating their 
damages at the difference between the contract price and the market prices 
on the days on which the defendant ought to have taken delivery. 

The defence was, that the plaintiffs were not ready and willing to deliver 
the gunny bags according to the contract, and that the plaintiffs had not 
sustained the damages alleged. From the evidence it appeared that the plain- 
tiffs wore, in June 1874, under contract with the Barnagore Jute Factory, to 
take a certain quantity of bags from them monthly ; and it was from this supply 
that the jdaintiffs proposed to deliver bags to the defendant in accordance with 
their contract. Evidence was given alscf of the market price of gunny bags of 
the kind contracte«i for as having l)een at the end of F.ebruary 1875 from Rs. 20 
to Rs. 21 per 100 ; at the middle of Mlrch, Rs. 20 ; and at the end of March, 
Rs. 19. 

The decision of Phear, J., was as follows : — 

% 

Ph«VP, J.— I have already expresaed the opinion that the plaintiffs had the 
means of performing the contract according to its terms, had they been asked 
IfO do so by'lhe defendant^' and that tb^ defendant conrmitted«a breach of oontraot 
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by not asking for and taking delivery of the number of bags which are the 
subject of suit at the times mentioned in th& plaint. 

[286] The defendant is, therefore, bound to pay to the plaintiff's by way of 
damages such an amount of ftioney as will place them pecuniarily in the same 
position as they would have been in had the contract been duly carried out in 
the particulars complained of. And it is plain that if the plaintiffs, at the times 
mentioned, had the bags in their hands ready to deliver, and with the full right 
to sell to whom they chose, they could, on the defendant making default, have 
sold the bags in tlie market, and therefore the bags being left on their hands, as 
a consequence of the defendant’s breach, must be taken to be worth to them 
the market price of the day, and the damages whicli would give them the same 
benefit as the contract would be the difference between the market price and 
the contract price. In delivering the judgment of the Court of Exchequer 
Chamber in Barrow v. Arnaitd (8 Q. B., 605) Lord Chief Justice Tindal said : 
“ Where a contract to deliver goods at a certain price is broken, the proper 
measure of damages in general is the difference between the contract price and 
the market price of such goods at the time when the contract is broken, because 
the purchaser having the money in hand may go into the market and buy. So 
if a contract to accept and pay for goods is broken, the same rule may be pro- 
perly applied, for the seller may take his goods into the market and obtain the 
current price for them.” But this measure of damages is obviously only appli- 
cable to suits of the present kind, i.c., suits where the vendor is plaintiff, when 
the effect of the defendant’s default is to leave the subject of the contract at the 
plaintiff’s disposal and possessed of a market value. In other cases the prin- 
ciple which led to it must be directly applied. See Cort v. Arnhergate Baihvay 
Company (20 L. J., Q. B., 460). ^ 

In the present case, the .plaintiff s never at any time had bags in their 
possession or at their disposal as owners independently of the defendant ; their 
means of performing their contract was furnished by a, so to speak, collateral 
contract, which tliey could call upon the Barn agoro Company to cany out, pro- 
vided the defendant paid cash on delivery ; for Mr. Landalesaid he would have 
sent down to Calcutta the required number ol gunny bags on condition only of 
the shipping order being left in his hands until [267] payment. And the failure 
of the defendant to ask for and take delivery of the specified number of bags 
did not leave these bags at the plaintiffs’ disposal and bearing a market value, 
but only rendered the plaintiffs less able thai» before to cdbipletc thcii; own 
conti’act with the Barnagore Company. 

Wo must therefore enquire, what would have been tJie i^ecuniary position 
of the plaintiffs in the matter of the bags at the specified times if the defendant 
liad remained true to the contract. They would, J suppose, have put into their 
)iOcket as profit the difference between the contract price of the bags and the 
amount of money which it cost tlieni under their contract with the Barnagore 
Company to procure and deliver the bags. In tlie events which have happened, 
I understand froiti the evidence that the plaintiff's have been obliged to pay to 
the Baniagore Company compensation^or not having been able to carry out their 
general contract with the, Company. So much of this compensation, if any, as 
can be traced directly to the defendant ’if default, is, as matters stand, actual 
^ loss occasioned thereby, but as to what it amounts to I have no means what- 
ever of forming an estimate. 

In the argument which I have had the advantage of hearing since I threw 
out the above view at the termination of the trial. Mr. Jackson for the plaintiffs 
cited some well-known casop to establish, as he contended, that it is a rule o| 
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law in all suits for breach of contract of sale by either party that the damages 
should be measured by the difference between the market price and the contract 
XJrice at time of breach, unless the defendant proved this measure to be 
erroneous. But all of these were cases in which ^either the purchaser sued the 
vendor for non-delivery, or the vendor having the goods in his hands ready to 
deliver and a market to sell in, sued the purchaser for non-acceptance, and in 
each of these classes the difference between the market price and the contract 
price undoubtedly represents, as has been* already remarked, the amount of 
money required to put the plaintiff*! n the same position as he would have been 
in if the contract had not beeh broken. 

In particular, Mr. Jackson relied upon Jtioper v. Johnson (L. E., 8 C. P., 167), 
[ 268 ] but that was a suit by a purchaser of goods against a vendor for breach of 
contract before tlie day named for delivery, and the only question was, what 
was the date to which the damages were to be referred. Mr. Justice Bhett puts 
the peculiarity of the case thus (p. 180) : “ The general rule as to damages for 
the broach of a contracb is, that theplaintiff* is to be compensated for the difference 
of his position from what it would have been if the contract had been per- 
formed. In the ordinary case of a contract to deliver marketable goods on a given 
day, the measure of damages would be the difference between the contract price 
and the market price on that day. Now, although the jJaintiff may treat the 
refusal of the defendant to accept or to deliver the goods before the day for 
performance as a breach, it by no means follows that the damages are to be the 
difference between the contract price and the market price on the day of the 
breach.” And the Court held that the damages were to be estimated as of the 
day appointed for delivery, not as of the day of breach. 1 do not find anything 
in the case which can serve as a guide in the present. 

c 

Mr. Jackson also urged, that it must bo taken that the plaintiff s, whatever 
their contract with the Barnagore Company, could at any rate have supplied 
themselves with the means of carrying out their contract with the defendant by 
purchasing in the bazaar at the price of the day, and that, if they had done so, 
their profit, which they have lost, by reason of the defendant's default, would 
have been the difference between that market price and the defendant's contract 
price. 

But this seems to mo fallacious. It appeared on the evidence before 
the Court that the plaintiff's j^ad not the means of purchasing the requisite 
nun/ber of gunny bags in the bazaar ; and liad it not l>eon for their 
contract vvith the Barnagore Company, and the evidence of Mr. Landale as to 
the peculiar terms on whicli he would have furnished them for delivery to 
defendant, I could not possibly have found that the plaintiff's were ready to 
deliver so as to entitle them to claim damages from the defendant for non-accept- 
ance. The plaintiff’s’ readiness and ability to deliver is inseparable from^their 
contract with the Barnagore Company, which in itself has not been [ 269 ] 
performed. Without some knowledge therefore of the terms of this contract, 
it is impossible to estimate what the position of the plaintiff's would have 
l^een, if the defendant had not committed the breach for which he is sued. Had 
the Barnagore contract been performed, and the plaintiff’s so got their bags in 
hand, of course the case would hafe been different, and the market price 
measure would have been applicable. 

Mr. Jackson the^ asks me to assume that the plaintiff's could get their 
bags from the Barnagore Company at the time when delivery on their part was 
noodod at^e mark^ price of that date, but thoro is no evidence whatever to 
warrant thi^ asw^umption. On the contrary, 1. suppose it certain that'they could 
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not have got them there at any other price than that at which they contracted 
to take them, and although this price is not.disclosed^it is more than probable 
that it was higher than the market prices at the times of the defendant’s 
breach. 

Lastly, Mr. Jackson appealed to Sedgwick on Damages, 4th ed., page 320 : 
“ Where, however, the plaintiff has not the goods that he agrees to sell, but 
makes a side contract witli another party to furnish them, he will only be 
allowed to recover the difference beifween tlie original contract price and the 

market price at the time of the offer with iifterest.” 

• 

Unfortunately, the authorities referred to in this passage are not accessible 
to us ; but I imagine if they could be examined they would be found to deal 
with cases in which the side contract had been executed, and the vendor plain- 
tiff either had at his disposal the goods which he sued the defendant for not 
taking, or at any rate that as against the defendant it could be taken that he 
was ready and willing to deliver in the ordinary sense. And i)robably, judging 
from the phraseology of the text, the decisions merely ruled as against the 
plaintiff that the market price was the lower limit of the measure of damages, 
even though the side contract price had been lower still, and so the plaintiff’s 
actual loss of profit greater tlian the measure. 

In the circumstances of the present case, it appears to me that the market 
price at the times appointed in the contract for delivery bears no relation, and 
affords no clue, to the amount of damage or loss which the plaintiffs have in fact 
sustained [270] by reason of the defendant’s default, and there is nothing in the 
decided cases to give it the arbitrary value for this'purpose, which Mr. Jackson 
contends for. 

• 

And when I endeavour to ascertain from the evidence what the plaintiffs’ 
loss really was, I find no materials in the evidence for forming an opinion. I 
have not the slightest means of judging what it would have cost them to procuj-e 
and deliver the bags to the defendant had the latter been ready to take and pay 
for them at the times appointed therefor ; and consequently I cannot amve at 
any definite estimate of the amount of profit which they would have derived 
from a proper performance of the contract by the defendant and which they 
have lost by his default, neither can I tell how much or what amount of the 
money out of pocket which they have paid by way of compensation to the 
Barnagore Company for their own shortcomings is directly attributable to the 
defendant’s failure to carry out this present contract. At the same time f am 
satisfied that the plaintiffs have sustained some loss, whatever it may be, under 
both heads ; and I think, on a view of all the facts of the case, that I cannot be 
wrong in awarding them Es. 600 in respect of it, though I admit that my 
grounds for taking this round sum in preference to any other are of the most 
general kind. In cases such in character as the present evidently is, theix' is 
special need for care that no damages be given which cannot be placed upon a 
sound basis. 

Decree for damages Es. 500, and^osts No. 2. 

Prom this decision, the plaintiffs appealed, on the ground that the damages 
ought to have been estimated at the difference between the contract price of the 
goods and the market prices at the time when delivery ought to have been taken. 

Mr. Jackson (Mr. Wood/roffe with him) for the Appellants. 

Mr. Macrae for the Bespondent. 
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Mr. Jackson contended that the usual principle as to estimating the 
damages was to be applied in the present case : that principle applied not only 
when the party complaining of the [271] breach has the goods in his posses- 
sion, or at his disposal, but also to cases where he could have procured them. 
Here the plaintiffs could have obtained the bags hy reason of the contract with 
the Barnagcfre Company : it is found in the Court below that they were ready 
and willing to deliver them. There was evidence of the market rate at the date 
of the failure of the defendant to take de^very, and the measure of damages 
should be the difference between the market price at that time and the contract 
price — this. would be the am 9 unt sued for. The learned Counsel referred to 
i?oper V. Johnson {L. R., 8 C. P., 167), Sedgwick on Damages, 4th ed., p. 320, 

§ 283, and the cases there cited, and Act IX of 1872, s. 73, Explanation (h):' 


Mr. Macrae for the Respondent. — The plaintiffs to entitle them to recover 
must show actual loss : here they have not suffered any : damages awarded 
them would be an actual profit, without their having undergone any correspond- 
ing risk. Apart from the contract with the Barnagore Company, the plaintiffs 
could not have procured bags like those contracted for in the market on the 
days they ought to have been delivered. If so their proper course was on 
breach by the defendant to go into the market and sell the bags ; they did not 
do this, because they had not then got the bags, and therefore could not 
have been ready to deliver them. Roper v. Johnson (L. R., 8 C. P., 167) was a 
case different from the present : that was an action by the purchaser against 
the vendor for non-delivery : in a case like the present by a vendor against a 
purchaser for non-acceptance, the plaintiff still has the goods, assuming his 
readiness to perform his contract, and might afterwards sell them at a profit. 
[PONTIPEX, J. — If your contention is right, the plaintiff*, in every case of breach 
of cpntract, would have to show, not only his ability to perform his contract, 
but also have to prove every contract he had entered into to enable him to 
carry out the contract he is suing upon.] No, I do not contend that ; but the 
plainoifts must show they have sustained some loss by the breach of the 
contract, S. 73 of Act IX of 1872 makes provision for compensation for loss 
sustained [ 272 ] by the plaintiff by breach of a contract ; here they have suffered 
no loss. The market price of Borneo gunny bags is no proof of the price of 
bogs of the size contracted for, inasmuch as no Company sells only one kind of 
bag : it is submitted there is no reliable evidence of the market price. 


* [Sec. 73 : — When a contract has been broken, the party who suffers by such broach 
* is entitled to receive from the party who has broken the contract 

compensation for any loss or damage caused to him thereby, 
which naturally arose in the usual course of things from such 
broach, or which tho parties knew, when they mode the contract, 
to be likely to result from the broach of it. 

Such compensation is not to bo given for any remote and indirect loss or damage sustained 
by reason of the breach. 

When an obligation resembling those created by contract 
has been incurred, and has not been discharged, any person 
injiirod by the failure to discharge it is entitled to receive the 
same compensation from the party in default, as if such person 
had contracted to discharge it, and had broken his contract. 
Explanation.’-^In estimating the loss or damage arising from a broach of contract, the means 
which existed of remedying the inconvenience caused by the npn-performance of the contract 
must be taken into account, • 

IliIiUSTBATIONS. 


Compensation for loss or 
damage caused by lireach 
of contract. 


Compensation for failure 
to disch^e obligation re- 
sembling those created by 
contract. 


A contra^ to supply B with a certain quantity of shot at a fixed price, being a higher 
price than for which A could procure and delivnr the iron. B wrongfully refiues to 
receive the ircin. J3 must pay to A, by way of compaiisation, the difference between the con- 
tract-price of the iron ^d the sum for which A could have obtained and delivered it.] 
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Mr. Jackaon in reply. — Tliere is evidence of the market price of bags of 
“ this quality : ” that means “ of the kind contracted for.” The plaintiff s are 
entitled to the amount by which the contract price exceeds that.*which they could 
have obtained when the defendant failed to take delivery. See s. 73, Act IX of 
1872, Explanation (c). The cftseof Cort v. Amlergate Baihoay Company (20 L.J., 
Q. B., 460 ; S.C., 17 Q. B., 127), referred to by Phear, J., is, it is submitted, in the 
plaintiffs’ favour ; see per Campbell, C.J., at page 144. On breach of a contract 
for sale of goods, the purchaser«is not bound to buy other goods, nor is the 
vendor bound to sell at once in the market.* 

• Cm\ adv. vidt. 

The judgment of the Court was delivered by 

Garth, G.J. (after shortly stating the contract, his Lordship continued) : — 
There is no doubt in this case as to the plaintiffs’ right to recover ; and the only 
question is as to the amount to which they are entitled. 

It is admitted that the defendant refused to accept the hags, which were 
to have been delivered on the 28th February, and on the 15th and 31st Marcli 
1875 ; and it was found as a fact by the learned Judge in the Court helow, and 
we entirely agree with him in so finding, that the plaintiffs were ready and 
willing to deliver the bags on these above dates. 

It was proved, on the part of the plaintiffs, that these gunny bags were 
marketable articles in Calcutta ; and Mr. Alexander Landale, who is a broker, 
stated that the greater portion of the gunny hag business passed through his 
hands, and that, in the month of February 1875, the price of Borneo gunny 
bags was from Rs. 20 to Rs. 21 per 100 ; at the middle of March, Rs. 20 ; and 
at the end of March, Rs. 1 9 per 100. [273] This witness does not appear to4iave 
been cross-examined, and no evidence was offered by the defendant to contradict 
or qualify his statement. 

Here then we have a contract, hy which the plaintiffs agreed to supply the 
defendant with certain marketable goods at specified periods, and a breach of 
that contract by the defendant in not accepting the goods, wliich the plaintiffs 
were prepared to deliver at three of those periods. What then is the measure 
of damages to which the plaintiffs are entitled ? 

According to tlie ordinary and well-established ride, they would, 
under such circumstances, be entitled to recover the difference between the 
contract price of the goods and the market jn'ice at the time of the breach : see 
the judgment of the Exchequer Chamber in Darrotv v. Arnaud (8 Q. B., 605). 
But the learned Judge in the Court below has considered that, in this particular 
case, the ordinary rule did not apply, and for this reason : The plaintiffs, 
although prepared to deliver the goods in accordance with the contract, never 
had them in their actual possession, nor could they have procured them in the 
general market. Their only means of obtaining them w^as under a'^contract 
which they had entered into with the Barnagore Company, upon the terms 
(amongst others) that they should pa:^ for them in cash, which cash they looked 
to obtain on each delivery from the defendant. Mr. D. G. Landale, the 
Manager of the Company, stated in evifience, that he was quite ready to supply 
the bags upon either receiving cash or holding the shipping documents as 
security. These circumstances appear to have led the learned Judge to the 
conclusion that in this case the ordinary rule for assessing the damages did not 
apply ; and that the proper course was to endeavour to ascertain the extent of the 
plaintiffs* actual loss, having regard to the terms of his contract with the 
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Barnagore Company. He then proceeds to say in his judgment that he finds no 
materials in the evidence Which enable him to form an opinion of the plaintiffs’ 
actual loss ; and»4n the result, he awards them Bs. 500, avowing at the same 
time that he arrives at that sum upon no particular principle or estimate. 

[8743 We cannot think that this is a correct or legal mode of assessing 
the aqpount of damages ; and we are unable to discover any good reason why the 
terms of the plaintiffs’ contract with the Barnagore Company should affect the 
question of damages, or why the ordinary rule of assessment should not be 
adopted in this case. It v(as undoubtedly quite right to enquire into the 
arrangement between the plaintiffs and the Barnagore Company in order to 
ascertain whether the plaintiffs were ready and willing to deliver the bags on 
the days specified ; but that question having been decided in the plaintiffs* 
favour, it is difficult to see how the terms of that arrangement could possibly 
affect the question of damages as between the parties to this suit. As long as 
the plaintiffs were prepared to deliver the goods, it appears to us immaterial how 
and where they obtained them, or at what price. Whether they cost the 
plaintiffs much or little, they were entitled to receive from the defendant the 
contract price, and in the event of the defendant’s non-acceptance, they had a 
right to charge him with the difference between that price and the market price 
at the time of the breach. In contracts for the supply of large quantities of 
marketable goods, more especially when the goods are to be delivered from time 
to time over a long period, it rarely happens that the seller has the goods in his 
actual possession. In contracts by a mine owner for the supply of coals, or by 
manufacturers for the supply of marketable manufactured articles, or by timber 
merchants for the supply of timber for large undertakings, the subject of sale 
has generally to he worked, or manufactured, or obtained, as the contract 
provides ; and yet in all such cases, the seller, in the event of the buyer’s non- 
acceptance at the time mentioned in the contract, has a right to recover 
damages from him, ascertained according to the ordinary rule. If in each of 
such cases the Court was hound to enquire what it cost the mine owner to get 
the coals, or the manufacturer to make the articles, — or the merchant to buy 
the timber, the enquiry would not only be endless, but it would be introducing a 
novel, and we consider, an incorrect, principle of ascertaining the extent of 
plaintiffs’ loss. 

[278] In thg case of Cort v. The Amhergate Railway Company (20 L. J., 
Q. B?, 460 ; S. C., 17 Q. B., 127), which appears to have been somewhat relied 
upon in the Court below, it will be found that the goods, which were the 
subject of sale, were not marketable articles, nor was it suggested in the course 
of the argument that they were so. The contract there was for the supply 
of several thousand tons of railway chairs, which, from their very nature, 
would not be bought and sold in any general market, and, consequently, the 
ordinary rule affecting marketable articles would not apply to such a contract. 

In this view, we are of opinion that the ordinary rule does apply, and we 
therefore award the plaintiffs the sum of^Bs. 8,900, claimed in the plaint, which 
is a somewhat smaller sum than the evidence would warrant. 

The appdaJ is decreed with costs on scale No. 2. 

^ Appeal allowed. 

Attorneys for the appellants : MesSrs. Chauntrell, Knotnles and EoberU 

Abbanmy for tbo respondent : Mr. Cfeodall. 
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APPELLATE OIVIL. * 

SChc 2nd March, 187 (L ♦ 

Present : 

Mr. Justice L. S. Jackson and Mr. Justice McDonell. * 

Hurrymohun Shaha ^Defendant 

versus 

Shonatun Shaha Plaintiff. “ 


Hindu Law— Inheritance — Stridhan. 

With respect to property given to a woman after her marriage by her husband's father's 
sister's son, the brother, mother, and father arc preferable heirs to the husband. 

Suit by a Hindu, to recover certain immoveable pro^rty as heir to his 
deceased wife. The plaintiff alleged that the pro-[276jperty in dispute had 
been given to his wife after her marriage by the defendant, who was the plain- 
tiff’s father’s sister’s son. Amongst other grounds of defence, the defendant, 
in his written statement, contended, that the plaintiff could not inherit or claim 
his wife’s stridhan, inasmuch as her mother, father and brother were all living. 

The Munsif did not go into this question, but dismissed the suit upon 
other grounds. On appeal the Subordinate Judge reversed the Munsif ’s decision 
as regards the grounds on which it rested. As regards the plaintiff’s right to 
maintain the suit as the right heir under the Hindu law to the profierty 
claimed, he said : — “ The plaintiff ’s right of inheritance is questioned, and thus I 
have to decide, first, whether plaintiff has such right of property as to have a 
right of action against the defendant. According to Hindu law, the property 
under the denomination of anwadheya, gift subsequently given by her kindred, 
means anything given to her by her father or mother or by her brother, and 
the heir to such property is the brother in preference to her husband, vide 
Shamachurn’s Vyavastha, sec. 463, first edition (Vyavastha 470 in the 2nd edit.). 
But to property not given by her father or kindred, the husband first succeeds ; 
sec. 466 (Vyavastha 473 in the 2nd edit.). In the present cas(^ the gift was not 
by the father, or kindred of the donee, and the Busband therefore is thc^ heir. 
Upon these grounds, I find the plaintiff has a right of action.” 

From the above decision, the defendant now appealed. 

Baboo Mohinee Mohun Boy (Baboo Lall Mohun Dass with him) contended, 
that, on the death of the plaintiff’s wife, her brother, and not the plaintiff, was 
entitled to succeed to her stridhan, and that this suit was consequently not 
maintainable. He cited the Dayabhaga, Chap, iv, $§10 and 16, and the 
Vyavastha Diirpana, 2nd edition, Vyavastha 470, cl. 3, and the first column of 
the table of succession to a childless married woman’s stridhan given at p. 733. 

Baboo Burry Mohun Chtickerbtdtty for the respondent. — § 10, Cliap. iv, 
sec. 3 of the Dayabhaga is one of several para-[277]graph8, viz,, §§ 4 to 
28, in which the order of succession* to the separate property of a child- 
less woman is discussed, and the result of the discussion is summed up by 
Jimuta Vahana in § 29, where, in support of his conclusion, he quotes 

* Special Appeal, No. 1501 of 1875, against a decree of the Subordinate Judge of Zilla 
Dacca, dated the ^th of April 1875, reversing a decree of the Sadder Aluiisif of that district, 
dated the 22nd of August 1874. 
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the text of Catyeyaua. “ That which has been given to her by her kindred 
goes, on failure of kindted, to her husband,” thereby clearly indicating 
the scope of the previous discussion. [Jackson, J. — It is expressly stated in 
§ 10 that “ wealth, received by a woman, after her marriage, from the family of 
her husband, goes to her brothers, not to her husBand.'*] In his summary of 
the Ohapter Sbrikrishna says of property not received at the wedding, and not ^ 
given by the father, that, in the absence of the persons specified by him, the 
order is the same with that of property received at Brahma nuptials," e«f.;^the 
husband comes first. In the present case, it is not contended that any of the 
persons there specified are in existence, and the plaintifiT is accoydtlfgly the 
preferable heir. The other authorities are clearer than the Dayabiiaga, see the 
Dayatattwa, Chap, x, ss. 10 and 26, and the Dayakrama Sangraha, Chap, ii, 
sec. 4, $ WO and 11. Section 5 shows mat the only exception to the general rule 
now recognised is with regard to gif tf Aubsequent by the father, see also Macn. 
Pr. H. L., pp. 38 — 40. But assumir® that the brother is the preferable heir 
to property received after the mamage from the family of the husband, it is 
submitted that the defendant, the c^nor in this case, is not a member of the 
plaintiff’s family; see Dayabhaga, Chap, iv, sec. 1, 5^ 3. 

Baboo Mohinee Mohiui Boy in reply contended, that tlie defendant was a 
saphida of the plaintiff, and must therefore be deemed a member of his family, 
and he referred zo the judgment of MlTTKR, J., in Judoomth Siroarv. Bmsant 
Coomar Boy Ohowdry (11 B. L. R., 286, at p. 299), as showing that the plain- 
tiff was not the preferable heir to the property in dispute. 

The judgment of the Court was delivered by 

Jackson, J, — The question which we have been called upon [278] to con- 
sider*in this special appeal is whether the plaintiff lias any right to maintain 
the present suit as the right heir, under the Hindu law, to the property which 
is claimed in this suit. That property was given to the deceased wife of the 
plaintiff after their marriage and during the continuance of the marriage state 
by the husband's father’s sister’s son. It is admitted that this property was 
the stridhan of the deceased wife, and that the plaintiff' claims it as being 
preferable heir to such property on her decease. This was a matter objected 
to by the defendant in his written statement. The Muiisif dismissed the suit 
upon other grounds, but did not go into this question. On appeal before 
the Subordinate ♦Judge, he reversed the decision of the Munsif as regards 
the grounds on which it resibed, and, having then to decide this question, he 
disposed of it in this wise. 

(The learned Judge read the portion of the Subordinate Judge’s judgment 
set out above, and continued) : — 

There is some obscurity in the language of this judgment, but, setting that 
aside, I must observe that it is not satisfactory to find a Subordinate Judge, 
himself a Hindu and sitting in a Court of appeal, disposing of a question of 
this kind merely on the authority of a text book, however valuable, such as 
Baboo Shamaohurn Sircar’s Vyavastha Darpana. That is a book of which I 
am far from underrating the excellence, but after all it is merely a collection of 
various authorities upon the main poinfs of Hindu law. and any Judge, who 
has to decide a question of this description, ought undoubtedly to refer to those 
authorities themselves, although, in the decision of it, he is of course not pre- 
cluded from considering and using such a valuable commentary as that of Babu 
Shamachurn ^ircar. I think we ars boiind to decide the case entirely upon 
the authority' uf the Bayabhaga, and if we can satisfy ourselves as to the 
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meaning of the author of the Dayabhaga on this question, it will be unneoes* 
sary to go to any inferior authority. But »we havd* the express authority of 
Jimuta Vahana himself. In Chap, iv, sec. iii, the question of succession 
to the separate property of a childless woman is fully discussed, and we 
find that the author, after*' propounding the text of Yajnyavalkya in the 
^second verse of that section, goes on, and in the fourth verse [279J says 
“ It is not right to interpret the text as signifying that any property 
of whatever amount which belongs to a woman married by any of those 
ceremonies termed Brahma, &c., whether '^received by her before or after her 
nuptials, devolves wholly on her husband by her demise ; ” he goes on to give 
reasons for that, and then we find it stated in the 10th verse of the same chapter 
and the same section : “ But wealth received by a woman after her marriage, 
from the family of her father, of her mother, or of her Jiusband, goes to her 
brothers (not to her husband), as Yajnyavalkya declares, tliat which has been 
given to her by her kindred, as well as her fee or gratuity, and anything bestowed 
after marriage, her kinsmen take, if she die without issue ; and after the 
brother there is no doubt, that, where the liusband does not first take, the 
mother and the father come in between. The husband, therefore, in such a 
case would not be the heir, if the text applies, until after brother, mother, and 
father. The question is whether the text applies to this case. It seems to me 
that it very clearly does. The property in dispute is undoubtedly wealth re- 
ceived by a woman after her marriage, and it was received, not from the family 
of her father, or of her mother, but from the family of her husband. That the 
expression “ family of her husband,*' includes the degree of kindred in which 
the donor of this property stood to the deceased woman I have no doubt. The 
question was raised before us to-day whether such a relation could be properly 
called sapimla. It is not necessary that we should decide that point, but wo 
think that the “ family of the husband " is a term wide enough to include this 
kind of relation, and it appears to us that, if the Subordinate Judge, in deciding 
this appeal, had looked carefully to the very author to whom he does refer, he 
would have found ample authority so far as the book itself goes for not coming 
to the conclusion that he arrives at. Hq appears to have referred to text 473, 
which is at page 722 of the second edition of the book ; but if ho had referred to 
the preceding texts, 470 and 471, he would have found what we now decide set 
out very fully, and moreover in the table of succession set out at page 733, wo 
find that the order of succession to property given by the parents before [280] 
marriage or bestowed after rnarriaife, is, first the brother, second the mother, third 
the father, and fourth the husband. Pages 712 and 720 are here referred to us, 
showing what was meant by the words ** bestowed after marriage, ” and the 
explanation is given under the third branch of Vyavastha 470, which says : — 
“ Wealth received by a woman after her marriage, from the family of^her 
father or mother or of her husband, goes to her brothers. ” A great deal has 
been sought to be made of the language of the Dayakrama Sangraha and 
Dayatattwa upon this point, but it seems to us that the contention so 
raised is based entirely upon the very concise language used in some places 
by the authors of those two books who, when they mean to designate a particular 
class of persons, use the }>erson who Pleads the class to designate the whole. 
We are reminded by Baboo Mohinee Mohun Roy, who argued this case for the 
appellant, of the careful explanation given of this very matter by my late colleague, 
Dwaeknath Mitter, J., in the very able judgment which he delivered in the 
case of Jiidoonath Sircar v. Bicssunt Coomar Boy Chowdry (11 B. L. E., 286), a 
judgment to which I was a party, and in which 1 at the time entirely 'concurred. 
For these reasons we think that in this case the plain till is not the next 
heir, and therefore the Subordinate Judge has come to an erroneous decision 
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on Itfae point of Hindu law involved, and that his judgment must be set aside, 
and the plaintiff’s suit dismissed with costs. 

I am bound to say that, as far as we have been able to judge, it seems to 
us that i£ is a suit which in every way deserves b> be dismissed on the merits. 
I should observe that the contention that the donor of this property is not a 
member of the husband’s family involves the contention that he was a strangetf^ 
and this is contrary to the admitted fact that the property was stridhan,,.^ 

• Appeal allowed. 


NOTES. 

[HINDU LEW-8TRIDHAN— SUCCESSION TO- 

Held that loiiso-hold interest granted to a Hindu daughter after marriage becomes her 
Anwodheya Stridhana under the Dayabhaga Law and as such her mother is preferential 
heir to her husband in respect of that property : — (1908) 33 Cal., 315 -10 C. W. N., 010=:8 
C. L. J., 10.] 


C281J APPELLATE CRIMINAL. 

The 7th April, 1876. 

Present : 

Mr. Justice Macpherson and Mr, Justice Morris. 

The Queen 
versus 

Gobin Tewari and another. 


Criminal Procedure Code (Act X, 1872), s. 272 — Arrest peudifiq Appeal. 

In an appeal under s. 272 of Act X of 1872,* the High Court has power to order the 
accused to be arrested ponding the appeal. 

In this case, the accused Gobin Tewari and Jodoo Lall had been tried on a 
charge of murder Jiy the Sessions Judge of Bhaugulpore, and released : and against 
this Acquittal, the Government appealed. On the admission of the appeal, the 
Legal Remembrancer applied for the re-arrest of the accused. 

[Macpherson, J. — Why should not the prisoners be re-arrested under s. 92 
of the Criminal Procedure Code ?] (See Queen v. Gholam Ismail, I.L.B., 1 All., 1). 

The Legal Remembrancer (Mr, H. Bell) submitted that the Court had power 
to order the arrest of the accused persons. It was true that s. 272 did not 
expressly give the Court this power, but it was a power which was impliedly 
vested in the Court. Where a Court had jurisdiction over an offence, it had 
of necessity power to bring the persons accused of the offence before \t-^Bane 
V. Methuen (2 Bing., 63.) * L __ __ 

* [Sec. 272 The Local Government may direct an appeal 
No appeal in case of by the Public Prosecutor or other ofiicer, specially or genemly 
acquittal, except on behalf appointed in this behalf, from an original or appellate judgment 
of Government. of acquittal ; but in no other case shall there be an ap^l from 

a judgment of acquittal passed in a ny Criminal Ck>Urt. ^ 

Such a^pj^eal i^hall lie to the High Court, and the rules of limitation shall not apply to 
appeals presentcj<J^under this section.] 
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The admission of the appeal revived the charge against the accused ; and it 
was ahsuird to treat persons accused of murder as merecespondents in an appeaL 
Before the appeal was heard, the accused ought to be in the custody of the law. 
If the accused were treated as respondents, and naerely served with notice of 
the appeal, it would be open^to them after the appeal had been heard, and a 
capital sentence had perhaps been passed upon them, to plead that they had 
never been served with notice of the appeal. In such a case what would the 
Court do. There was no [282] pravision in the law for rehearing an appeal. 
Under s. 297, when the Court ordered that an accused person who had been 
improperly discharged be tried, it was not disputed that the Court could order 
the re-arrest of the accused person though there was no express provision on 
the point in the section : and in the same way he submitted that the Court had 
equal authority to direct the re-arrest of the accused on the admission of an 
appeal under s. 272. 

Maophepaoilf J. — Let the Magistrate be directed to re-arrest Gobin Tewari 
and Jodoo Lall, and keep them in custody till the hearing of the appeal. 

Application granted. 


MOTES. 

[Followed in (1879) 2 All., 340; (1879) 2 AIL, 386.] 


The 28th March, 1876. 

Present : 

Mr. Justice Macpherson, Mr. Justice Markby, and Mr. Justice 

Morris. 


In the Matter of the Petition of Mohesh Mistree and another."' 


Criminal Procedure Code (Act X of 1872), ss, 294, 296, 296 and 297 — Order of 
Discharge under s. 216 — Bevival of Proceedings. 

An order of a District Magistrate, directing the revival of certain cnminal proceedings 
against the petitioners who had been discharged under s. 2f5 of the Criminal Procedure Code 
by a Subordinate Magistrate after evidence bad been gone into, quashed as illegal and 
ultra vires. 

As the case was one of improper discharge and came before the Magistrate under s. 295 
of the Criminal Procedure Code, the proper and only course for him was to report it for orders 
to the High Court, which, if of opinion that that the accused were improperly discharged, 
might, under s. 297, have directed a retrial. 

The case of Sidya bin Satya difiered from. 

Application to set aside an order of the Magistrate of Alipore for the 
revival of certain criminal proceedings against the petitioners, discharged by the 
Cantonment Magistrate of Barrackpore under s. 215 of the Code of Criminal 
Procedure. * • 

The facts of the case material to this report are as follows : — In July 
1875, one Gopal Malla charged the petitioners with [283] causing hurt to him 

* Criminal Motion, No. 68 of 1876, against the order of the District Magistrate of the 
24-P6rgunna8, dated the 10th February X876. 
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in the Court of the Cantonment Magistrate of Barrackpore, then presided 
over by Colonel Elderton^ who heard the evidence for the prosecution and called 
upon the petitioners for their defence. Before the disposal of the case, however, 
he was relieved in his office by Captain Hopkinson, who refused to decide 
the case on the evidence taken before his predecessor, and heard the case de 
novo. Captain Hopkinson, who was a Magistrate of the first class, did not 
believe the evidence tendered on behalf of the prosecution, and discharged the 
petitioners. • 

The complainant thereupon 'applied to the Magistrate of the district, 
praying for a revival of the case, on the ground that all his witnesses were not 
examined by Captain Hopkinson. The District Magistrate, upon such cx parte 
statement, on the 10th of February 1876, ordered the revival of the case, holding 
that “ as the case was one triable under Chapter XVII of the Criminal 
Procedure Code, the order for the discharge of the accused persons should not 
have been passed without hearing all the witnesses for the prosecution.*' The 
Magistrate also added that he had no doubt, that the High Court would quash 
the order of discharge if the case came before them ; but he did not think it 
necessary to make any reference, inasmuch as a discharge under s. 215 was not 
equivalent to an acquittal, and did not bar a fresh enquiry into the same fact. 
He accordingly directed the Joint-Magistrate to proceed afresh with the case 
against the petitioners under Chapter XVII of the Criminal Procedure Code. 

The petitioners applied to the High Court, on the 1st of March 1876, to 
have the above order quashed as illegal and made without jurisdiction, and, 
upon such application, a rule was issued by Macpbebson andMoBRIS, JJ., on the 
prosecutor, to show cause why the order of the 10th of February should not be set 
aside, and the records were sent for under s. 294 of the Criminal Procedure 
Code! There being some doubt on the point raised before the High Court, 
owing to the case of Sidya bin Satya, decided by the Bombay High Court, and 
referred to in the notes to s. 215 in the 5th edition of Prinsep’s Criminal 
Procedure Code, the rule came on for hearing on the 28th of [284] March 
before three Judges, viz,, Macphebson, Mabkry, and MORRIS, JJ. 

Babu Brojonauth Mitter for the petitioners. 

No one appeared for the Crown. 

The judSment of the Court was delivered by 

Maepherson, J. — It seems to us to be clear that this case came before 
the Magistrate o^f the 24-Pergnnnas under s. 295 of the Criminal Procedure Code," 
and that it was in the first instance dealt with by the Magistrate under that 
section. That being so, his proper and only course was to proceed under s. 296 1 

* [Sec. 296 : — Any Court of Se.sBion or Magistrate of the 
Powers of Court of 8es- District may, at all times, call for and examine the record of 
sion and Magistrate to call any Court subordinate to such Court or Magistrate, for the 
for record of Subordinate purpose of satisfying itself or himself as to the legality of any 
(Courts. sentence or order passed, and as to the regularity of the 

proceedings of such Subordinate Court. 

For the purposes of this section, every Magistrate in a Sessions Division .shall be deemed 
to be subordinate to the Sessions Judge of the pivision.] 

t [Sec. 296 ; — If the Court of Session or Magistrate of the District is of opinion that the 
judgment or order is contrary to law, or that the punishment is 
Report to High Court, too severe or is inadequate, such Court or Magistrate may report 
the proceedings for the orders of the High Court : 

Provided that in sessions cases if a Court of Session or Magistrate of the District considers 
that a compl^nt has been improperly dismissed or that an accused person has been improperly 
discharged by a Subordinate Court, such O^nrt or Magistrate may direct the accused person 
to be oommitled for trial.} 



IN THE MATIEB OF MOltBSH MISIBBE &c. [1876] S.li.R. 4 (Uil. 288 

p 

to report the case for orders to the Bigh Court, which (under s. 297) might 
have ordered the accused persons to be tried, if of opinion that they had been 
improperly discharged. 

A case {re Sidya bin Satya) quoted by Mr. Prinsep in his latest edition of 
the Criminal Procedure Code, as having been decided by the Bombay High 
Court, ;has been referred to as showing that the Magistrate was right in the 
course he adopted. But that case is not reported in the regular reports of the 
Bombay High Court : nor have we been able to find any report of it. The full 
facts with which the Bombay Court had tc/ deal are not before us, and we are 
unable to say how far the Court may really have gone. The note we have of 
this decision is therefore of little value ; and, taking it as it stands, we are not 
prepared to agree with it as regards cases coining before the Magistrate 
under s. 295. 

Dealing with the matter under ss. 294 and 297, we think there is material 
error in the Magistrate’s proceeding, and that his order, directing the Joint 
Magistrate to entertain the fresh complaint now made and all the subsequent 
proceedings, ought to be quashed. 

Whatever may have led to the various delays which have occurred in the 
prosecution of this case since the 21st of July 1875, there is no doubt tliat very 
great and unfortunate delays have taken place. It is, as a rule, most unfair and 
undesirable [2 S3] in every way to order an accused person to be tried over and 
ov(3r again for the same offence, unless under very peculiar circumstances. In 
the present instance there is nothing peculiar in the circumstances to warrant a 
third trial : and it seems to us wrong and improper (within the meaning of 
s. 294) that an order should be made directing the prosecution to be now 
recommenced. 

The order of the 10th of February and all the subsequent proceedings^ are 
quashed. 

Order quashed. 


NOTES. 

[ The main Ccase was merely followed in : — (1877) 1 C. L. R. 88 ; (1878) 2 Bom. 584 ; 
(1879) 4 Cal. G47 ; (1884) 10 Cal. 208. 

In (1879) .2 All. 870 this case was distinguished on the facts and il was there held that a 
re-commitment of the already discharged accused on a different diarge under the orders of 
the District Magistrate, though at the suggestion of the* Sessions Judg^, was not illegal as 
there was no “ direction to commit. ” 

In (1888) 2 €al. 405 the main case was followed with the observation that under the 
new Code the District Magistrate has the power to order further inquiry. 

In (1900) 28 Cal. 652 F. B. it was held by the majority that a Presidency Magistrate 
is oompetent to re-hear a warrant case in which he has discharged the accused person.] 

* [Sec. 294: — The High Court may call for and examine the record of any case tried by any 
Subordinate Court for the purpose of satisfying itself as to the 
Power to call for records legality or propriety of any sentence or order passed, and as to 
of Subordinaite Courts. the regularity o( the proceedings of such Court.] 
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HABBIS V/ 


OEIGINAL CIVIL. 

The 16th May, 1876. 

Present : • 

Sib Bichabd Garth, Kt., Chief Justice, a«id Mr. Justice Pontipex. 

Harris versus Harris. 

Harris verms Koylas Chunder Bandopadia. 

Husband and Wife — Mamed Wo7nan*s Propei^ty Act (III of 1874), 
ss. 7 and 8 — Succession Act (X of 1865), s. 4 — Action for 
Trover — Wife against Husband. 

The plaintiff was, at the time of her marriage in 1870, possessed in her own right of 
certain articles of household furniture, given to her by her mother. Since January 1875 she 
had lived separate from her husband, but the furniture remained in his house. In February 
1876, her husband mortgaged the property to B, without the plaintiff’s knowledge or consent. 
In Juno 1875, one KCB, a creditor, obtained a decree against the hupband and B, in 
execution of which he seized the furniture as the property of the husband, and it remained in 
Court subject to the seizure. In July 1876, the plaintiff instituted a suit in her own name in 
trover to recover the articles of furniture or their value from her husband, on the ground that 
they were her separate property, and in August 1875 she preferred a claim in her own name to 
the property under s. 88 of Act IX of 1850.* It was found on the facts that the furniture was 
the property of the plaintiff. The husband and wife were persons subject to the provisions of 
the ^Succession Act, s, 4. and the Married Woman’s property Act, 1874. 

Held that, under s. 7 of the latter Act,t the suit was maintainable against the husband. 

Held also, that the judgment for the plaintiff in the suit, to recover the furniture or its 
value from the husband, could not, without satisfaction, have the [ 286 ] effect of vesting the 
property in the husband from the time bf the conversion, and therefore the claim under Act 
IX of 1850 was also maintainable. 

Brinsmead v. Harrison (L. R., 6 G. P. 584), followed. 

•[Sec. 88 : — If any claim shall be made to, or in respect of, any goods or chattels taken in 
execution under the process of any Court holden under this Act, in respect of the process 
or vtji^ue thereof, by any person ncrt being the party against whom such process has issued, the 
Clerk of the Court, upon application of the Officer charged with the execution of such process, 
as well before as after any action brought against such officer, may issue a summons calling 
before the said Court, as well the party issuing such process as the party making such claim, 
and thereupon any action, which shall have been brought in the Supreme Court in respect of 
such claim shall be stayed, and any Judge of the Supreme Court on proof of the issue of such 
summons, and' that the goods and chattels were so taken in execution, may order the party 
bringing such action to pay the cost of all proceedings had upon such action after the issue of 
such summons out of the Court of Small Causes, and the Judges of the Court of Small 
Causes shall adjudicate upon such claim and make such order between the parties in respect 
thereof, and of the costs of the proceedings as to them shall seem fit, and such order.shall be 
enforced in like manner as any order made in any suit brought in such Court.] 

t[Seo. 7 :-;-The domicile of origin of every person of legitimate birth is in the country in 
which, at the time of his birth, his father wm domiciled : or, if he is a posthumous child in 
the country in which his father was domicilea at the time of the father's death. ’ 

ILLUSTRATION. 

At the time of the birth of A, his father was domiciled in England. A’s domicile of origin 
ia in England, whatever may be the country in which he was born. 

Sec. 8 :-^he domicile of origin of an illegitimate child is in the country in which at the 
time of his birth, his mother was domiciled,] * ’ 
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Case referred for the opinion of the High Court, under s. 55, Act IK of 
1850," by G. G. Sconce, the Officiating First Judge of ifhe Calcutta Small Cause 
Court. 

The material portion of t)}e reference was as follows : — 

The lirst suit was instituted, in her own name, on the 12tH July 1875, 
by Ella Harris, a married woman, against her husband. It is a suit in trover 
to recover certain household furniture, alleged by the wife to be her separate 
property, or its value. 

Ella Harris is an East Indian woman. She was married to her husband 
P. H. Harris in Calcutta, on the 24th of January 1870, at the Church of the 
Sacred Heart, Dhurrumtollah. They are both Boman Catholics. They lived 
and cohabited together at 22 Kenderdine*s Lane, where the husband still 
resides. The wife's mother, Mrs. Noel, lived with them, and still resides there 
with Mr. Harris. P. H. Harris is the son of one J. M. Harris, who died in 
Calcutta in 1865. The son believes that his father was born in England, but 
he had long made Calcutta his home, and had acquired a domicile here. P. H. 
Harris was bom in Calcutta, where he has always lived, and he had no other 
domicile. He has no relatives in England. He is 25 years old, and employed 
in the Military Secretariat. On the 20th January 1875, Mrs. Harris left her 
husband, and eloped with a man called Margray, who was afterwards prosecuted 
by the husband, to conviction for adultery. The wife has not since returned to 
her husband, but lives with some friends at 7 Emambaugh Lane in Calcutta. 
The marriage has never been dissolved. 

“ The plaintiff was, at the time of marriage, possessed of the articles of 
furniture in her own right, which were given to her by her mother. A wmg 
almirah was bought by Mrs. Noel, the mother of Mrs. Harris, about a year 
after her daughter’s marriage, and given by her to her daughter. The present 
value of all the property is stated to be Bs. 200. The property until very lately 
remained in the husband’s house and under his charge. Subsequently to the 
separation, the plaintiff demanded [237] the above property from her husband, 
who, on the 11th June 1875, sent her the following letter : ‘ It is not for me 

to deprive you of your property, you are, therefore, at liberty to take it away 
whenever you want, and in whatever way you please.’ Mr. Harris afterwards 
refused to give up the property, telling his wife, she might, if she could, recover 
it through the Court. After his wife left him, Mr. IJarris mortgaged the property 
in Febmary 1875, without her knowledge or consent, to one Mr. Bouches5,*but 
the property remained in his (Harris’) own house.- Bouchez subsequently, on the 
17th June, obtained a decree against him, which is still unsatisfied. On the 
12th July, Mrs. Harris instituted in her own name the suit in trover against 
her husband to recover the property or its value. The husband did not appear 
to defend the suit brought against him, but I considered his evidence necessary 
in both suits which are now before the Court, and I desired his attendance 
that he might be examined personally.” 

After setting out s. 4 of Act K 1865, and ss. 7 and 8 of* the Married 
Woman’s Property Act, 1874, the Judge, who referred the case, continued : — “ I 
entertain considerable doubt whether tha Legislature intended so absolutely to 

* [Seo. 55 : — ^The Judges 6t the Court of Small Causes may, in their discretion, reserve any 
question of law or equity on which they entertibin doubts or which they shall be request^ by 
cither party to the suit to reserve, for the opinion of the Judges of the Supreme Court, and 
shall give judgment contingent upon the opinion of the said Supreme Court on a case which 
they shall thereupon be entitled to state to the said Court. If only two Judges sit together 
and shall differ in opinion, the question on which they differ shall be so referred.] « 
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abolish the dootrine of unity of person between husband and wife as to. enable 
them to sue eaoh other during the* marriage, about the right to possession, by 
one or the other of some portion of the furniture in what should be the common 
dwelling-house, or about some petty debt : and 1 do not apprehend that such 
suits ever would be brought, except upon some ddmestic difference, more or less 
serious, arising. 

** I now come to the second suit. It is an interpleader suit, instituted, on 
the I8th August 1875, by Ella Hapis in her own name against Koylas Cbunder 
Bandopadia, ^ho obtained judgment against P. H. Harris and Mr. Bouches on 
the 26th June 1875 last. Koylas Chunder Bandopadia, on the llth August, 
in execution of his decree, by a warrant of this Court, seized all the articles but 
one which Mrs. Harris claims in* the suit against her husband, supposing them 
to be the property of P. H. Harris his judgment-debtor. The property is at 
present in Court under the seizure. It was Csss] seized in the house 22 
Kenderdine’s Lane, where Ella Harris hod left it. Babu Odoy Chunder Bose, 
the pleader, who appeared on behalf of Koylas Chunder Bandopadia, contended 
that, if the plaintiff recovered a judgment against her husband in the trover 
suit, such judgment would vest the property ip the goods in* the husband 
from the time of the conversion, and that therefore the articles, when seized' by 
Koylas Chunder Bandopadia in execution of his decree, must be deemed- to be 
the property of P. H. Harris, the judgment-debtor.'* 

After referring to the dictum of Jrbvis, C.J., in Buckland v. Johnson (15 
C. B., 145, see pp. 162 163) and the case of Brimmmd v. Harrison (L. B., 6 

C. P., 384 ; see p. 588, per WiLLES, J., and the same case on appeal, L. B., 7 
C. Pi, 547, per BLACKBURN and LuSH, JJ.), and finding on the evidence that 
the ji^ticles claimed in tlie suits were the property of Mrs. Harris and not of 
her husband, the learned J udge gave judgment for the plaintiff in both suits 
contingent on the opinion of the High Court, as to whether, under the circum- 
stances stated, the suits or either of them were maintainable. 

No Counsel appeared for either party in the High Court. 

, The following was the opinion of the Court : 

Garthf G.J. — We are of opinion that both these suits have been correctly 
decided. 

Mrs. Harris was entitled ^as against her husband to the property in question, 
and bould sue him for it under s. 7, Act III of 1874. ■' 

If the suit was to recover the articles themselves or their value, it was in 
form an action of detinue, not of trover ; but, whatever the form may have been, 
we are of the same opinion as the Court of Common Pleas in Brinsmead v. 
Harrison (L. B., 6 C. P., 584), that a judgment in such a suit, without satis- 
faction, does not change the property in the goods. The true explanation^ of 
the doctrine attributed to Jervis, C.J., in Buckland v. Johnson (15 G. B., 145) 
[ 289 ] is this, that a man who has recovered the value of his goods in one action 
in the shape of damages, shall not be allowed to recover the goods themselves in 
another action ; but this reason only applies when the damages have been actually 
recovered. L_ 

[Bee; 7 : — A married woman may maintain a suit in her own name for the teeoyery of 
pfo^rty of any description which, by force of the said Indian Succession Act, 1865, or of this 
Act, is her separate property ; and she shall have, in her own name, the same remedies, both 
Mvil and criminal, against alh^rsouG, lor the protection and sOburity of such property, as if 
she were un^iarrled, and .^he ^11 bo liable to such suits, processes, and orders in respect ot 
such property as tfae would be liable to if she were unmarried^] 
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PRIVY COUNCIL. 


The StK 9th and 10th February, 1876. 

0 Present : 

Sir J. W. Golvile, Sir B. Peacock, Sir M. E. Smith *and 
Sir R. P. Collier. 

Jumoona Dassya .* Plaintiff. 

versus 

Bainasoondari Dassya Defendant. 

[Chi Appeal from the High Court of Judicature at F^ort Willian in BoigaL] 

Adoption, Suit to set aside — Infant Marriage — Presumption as to age — 
Power of Minor to give permission to adopt — Begs. X of 1793, s. 33, 
ami XXVI of 1 793, s. 2 — Minor under Court of Wards — O^ius 
probandi — Estoppel. 

The foundation for infant marriages among Hindus is the religions obligation which is 
supposed to lie on parents to provide for a daughter, so soon as she is matura viro, a husband 
capable of procreating children ; the custom being that when that period arrives, the infant 
wife permanently quits her father’s house, to which she had returned after the celebration of 
the marriage ceremony, for that of her husband. The presumption, therefore, is, that the 
husband, when called upon to receive his wife for permanent cohabitation, has attained the 
full age of adolesoonoe and also the age which the law fixes as that of discretion. 

According to the Hindu law prevalent in Bengal, a lad of the ago of fifteen is regarded as 
having attained the ago of discretion, and as competent to adopt, or to give authority to adopt, 
a sou. 

SembU. — The operation of s. 33, Reg, X of 1793, which, read together with s. 2, Reg. XXVI 
of 1793, prohibits a landholder under the ago of eighteen from making an adoption without 
the consent of the Court of Wards, is confined to persons who arc under the guardianship of 
the Court of Ward^. 

Qiiare, whether a decree in favour of the adoption passed in a suit by a reversioner to set 
aside an adoption is binding on any reversioner except the plaiiitifi ; and whether a decision in 
such a suit adverse to the adoption would bind the adopted son as between himself and any 
other than the plaintiff. 

Appeal from a decision of the High Court, Calcutta (Kemp and 
PONTIFEX, JJ.), dated the 14th February 1873, reversing [290] a decision of 
the Subordinate Judge of Rajshahye, dated the 26th ITebruary 1872. 

The plaintiff Jumoona Dassya sued to set aside the adoption of a son by 
the defendant Bamasoondari Dassya, who was the widow of the plaintiff’s 
deoeased son Gobind Chunder Mozoomdar. The case was governed by the Hindu 
law prevalent in Bengal, under which a widow has no power to adopt without 
the sanction of her husband. Bamasoondari alleged that the adoption was made 
by her in conformity with a written authority to that effect executed*^ by her 
husband shortly before his death. The ifiaintiff contended that this writing was 
a forgery contrived to defeat the reversionary interest of herself and her daughters 
in the property which had belonged to her son. In the first Court the written 
authority to adopt was held to be a forgery, and the plaintiff had a decree in her 
favour. On appeal the High Court held the authority to adopt to be proved, and 
on an objection that was taken as to Gobind. Chunder’s power to execute the 
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permission to adopt, inasmuch as he was then a minor, they found that though 
not of full age, be had arrived at years of discretion, and were of opinion that, 
on the authority of Bajettdra Narain Sunna Lakoree v. Saroda Soonduree Dabee 
(15 W. B., 518), the deed of permission to adopt was not invalid by raason of 
his minority. They therefore dismissed the plaintiff’s suit with costs. Prom 
this decision the plaintiff' appealed to Her Majesty in Oouncil. 

The facts of the case are fully disclosed in their Lordships’ judgment. 

Mr. Doyne for the appellant The written authority to adopt set up by the 
plaintiff is a forgery, and evennf it were genuine it is invalid. [SlB J. CoLVlLlfi. 
— What interest have you which entitles you to bring this suit ?J The plaintiff' 
has a reversionary interest. But for this adoption she would be heir to her son 
on Bamasoondari’s death. She sues on her own behalf and on behalf of her 
daughter. [SIR J. COLVILE. — You are suing for a declaration of rights which 
are remote and contingent, does not the case of Kathama Natchiar v. Dorasinga 
[ 291 ] Tevar apply ? (15 B. L. E., 83 ; S. C., L. E., 2 Ind. Ap., 169).] Our suit was 
brought under an apprehension that if delayed it might become barred under the 
Limitation Act, No. IX of 1871, which by article 129 of schedule II, allows 
only twelve years from '' the date of the adoption or, at the option of the plain- 
tiff, the date of the death of the adoptive father,” within which to bring a suit 
to set aside an adoption. 


Assuming that the alleged authority to adopt was in fact executed by Govind 
Ghunder Mozoomdar, he was at the time a minor and incapable of granting such 
a power without the consent of his guardian. According to the plaintiff’s wit- 
nesses, Govind, at the time of his death, was not more than twelve or thirteen 
years of age, but taking his age to have been between sixteen and seventeen as 
deposed to by the defendant’s witnesses, the case falls under s. 33, Eeg. X of 
1793,’*' and s, 2, Eeg. XXVI of 1793, t the effect of which is to declare that no 
adoption by a landholder under the age of eighteen shall be deemed valid without 
the previous consent of the Court of Wards. [SiR J. OoLViLE.— Eeg. XXVI 
of 1793 does not alter the general law as to the minority of Hindus, but says 
that in particular cases the age of eighteen shall be the age of majority.] Had 
Govind Ghunder been under the Court of Wards he must have had the consent of 
the Court of Wards ; on the same principle wo contend that not being under the 
Court of Wards he could not validly adopt without the consent of his guardian. 
[Sill M. Smith ^^ferred to the observations made by their Lordships in their 
judgment in Amccroonnissa Khatoon v. Abadoonnissa Khatoon (15 B. L. B., 81 ; 
S. C., L. E., 2 Ind. Ap., 108). SiR J. Colvilb.— The Eegulations of 1793 
referred to seem only to apply in respect of estates of which possession has been 
taken by the Court of Wards. The disqualified persons under the Eegulations 
are owners of the estates of which the Court of Wards has taken charge. Here 
the minor was not under the Court of Wards. We cannot extend positive law 
by analogy or parity of reasoning. Moreover, Eeg. X only says that an adop- 
tion by the, minor shall not be valid. Does that prevent his giving a valid 


No adoption by disqualified 
landhol^Ts valid without 
previou^^ consent of the Court 
of Wards. 


* £Sec. 33 : — No adoption by disqualified landholders is 
to bo deemed vfllid, without the previous consent of the 
Court of Wards, on application made to them through the 
Collector .3 • 


t [Sec. 2 The rule contained in section XXVIII, 
Period of minority extended Bogulatiou X, 1793, which limits the minority of Hindoo 
to the end of the eighteenth and ^lahomedau proprietors of estates paying revenue to 
^ Government, to the expiration of the fifteenth year, is here- 

' I ' by rescinded, and the minority of such proprietors is 

iMlared to esrfend to, tbe Mid of the eighteenth year J . ^ 
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a^thority to adopt ?] I would say a fortiori it does. [SiR J. COLVILE. — There 
may be reasons why a minor [392] shouldn not be himself allowed to adopt, 
which would not extend to his giving a power to another] . It is submitted 
that no person can give a power to another to do that which he cannot do 
himself. The late Sudder G6urt held that the Begulation applied, as well to a 
power to adopt, as to an adoption — Anundmoyee Chowdrain v. Sheeb Chunder 
Boy (S. D. A., 1856, p. 218). [SIR M. Smith. — The case does not seem to have 
been argued before the High Court on the question whether Govind Chunder was 
a minor by statutory enactment. The Judges do not notice that point. They 
consider the question of minority under the Hindu law. If it is a question of 
statutory law, it does not matter whether Govind was twelve or seventeen, if he 
was not eighteen.] The Judges of the High Court say that Govind was not of 
full age. An adoption by a minor has no civil effect. See Vya’vastha Darpana, 
sec. 621, p. 770, and secs. 206, 207 at pp. 396, 397. 

Mr. J. D. Bell for the respondent. — There can be no argument from ana- 
logy in respect of statutory law, and Eeg. X of 1793 only applies where the minor 
is under the Court of Wards. In Bengal a Hindu who has attained fifteen 
years of age has an uncontrolled power to adopt — Bajeridro Narain Lahooree 
V. Saroda Soonduree Dabee (15 W. R., 548). But if a guardian’s consent were 
necessary, the evidence is that it was given. The question of minority does 
not however really arise in the case. If Govind Chunder was only twelve 
years of age, the defendant’s case were false from the beginning. 

Mr. Doyne replied. 

Their Lordships’ Judgment was delivered by 

Sir 1. ColYlle. — This is an appeal against the decree of the High Couyt of 
Calcutta, which, reversing a decree of the Subordinate Judge of Zilla Rajshahye, 
dismissed the plaintiff’s suit. 

The suit was brought by a Hindu widow, Jumoona Dassya, against her 
daughter-in-law, Bamasoondari Dassya, who was sued in her own right, and also 
as the guardian of Giris [298] Chunder Mozoomdar, whom she had adopted 
under an authority alleged to have been executed by her deceased husband. 
The object of the suit, which may be taken to be a suit between Jumoona 
Dassya and the infant adopted, was to set aside that adoption, and to 
have it declared invalid. Jumoona was the widow of Gujru Pershad, who 
died in the year 1851. He left, besides hii widow, two sons, Govind 
Chunder and Gopal Chunder, and three daughters. On his death-bed he 
executed a wasiutnamah, the effect of which was to constitute his widow 
the guardian of the two sons, and manager of his property during their 
minorities, with a direction that, on their attaining majority, the elder 
should take a nine-anna share, and the younger only a seven-anna share of 
his estate. Govind Chunder, the eldest son, died in the year 1853. He had, 
according to the custom of Hindus, been married in his father’s lifetime, whilst 
yet a child of tender years, to another child some years younger than himself. 
It is alleged on the part of the defendants that on his death-bed, the day before 
his death, he executed a document authorizing his widow to adopt a scAi ; and 
the truth of this allegation is the principal question in the cause. 

If the adoption stands good, the adopted son is not only entitled as actual 
possessor to the share of Govind Chunder, his adoptive father, but upon the 
death of Jumoona* will, if then living, become entitled to take the share of the 
other brother, who died unmarried, and whilst still a child, in preference to the 
sisters of his father. On the other hand, if the adoption is invalid, Jumoona, 
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if fidie stundvesSamaaoondari, will become eatitled on the deathof the latter to 
themhate of her, eldest son. This contingent interest is the only locus standi 
which she has in the presen^t suit : although the desire to strengthen the future 
and contingent claims of her daughters may have been an additional motive for 
.bringing it. „ * 

Various questions were raised in the suit which are now of no moment. 
The only substantial issues are, first, whether Govind Chunder did execute the 
alleged authority to adopt ; and, secondly, it he did so, whether he was by reason 
of his age capable of executing such a document. 

i:8943 Their Lordships think it will be desirable, in the first place, to come 
to a clear conclusion upon a question which has been very much disputed in 
the cause, n&mely, the age of Govind Chunder at the time of his death, because 
it is one which bears upon both the issues to be now determined. It bears of 
course directly upon the latter of them, and it .bears indirectly upon the former, 
inasmuch as the older Govind Chunder was, the more probable is it that he 
would desire to execute such a document as that in question. 

The contention in the present suit is, that although Bamasoondari was, at 
the time of her husband’s death, 11 or 12 years old, he was only between 1.3 
and 14 ; that there was not a difference of more than two years between them. 
That there can be any doubt now as to the age of Bamasoondari, is, their 
Lordships think, impossible. (After stating an admission of Jumoona that there 
was a difference of about four years between the age of Bamasoondari and that 
of her husband, his Lordship continued) : The question of Bamasoondari’s 
age was solemnly tried and determined between her and her mother-in-law 
in the suit of 1860. The horoscope of Bamasoondari was then produced, and 
the*finding of the Judge made it perfectly clear that she must have been, at her 
husband’s death, of the age of 11 or 12 years. The result of that suit,, no 
doubt, has been the consensus of the witnesses on both sides in the present suit 
as to the age of Bamasoondari. But the effect of the admission of Jumoona 
remains, and there is no reason why we should come to any conclusion 
other than that the difference of age between Bamasoondari and her husband 
was that which was originally stated. Their Lordships, moreover, think 
there is great force in the observations of Kemp, J., a Judge admittedly of 
large experience as to native usages and customs upon this point. He thinks 
thac Hindu ma^^riages are usually arranged so that there is a difference con- 
siderably more than one of two years between the age of the husband and 
wife; and their Lordships think this is probable and reasonable. The 
foundation upon which marriages between infants, which so many philosophical 
Hindus consider one of the most objectionable of their customs, are supported, 
CSM] is the religious obligation which is supposed to lie upon paiients of 
providing for their daughter, so soon as she is matma viro, a husband capable 
^ procreating children ; the custom being that when that period arrives, the 
infant wj|e permanently quits her father’s house, to which she had returned 
alter the celebration of the marriage ceremony, tor that of her husband. 
!]%8refore, it is to be expected, both fpr physical and moral reasons, that 
marriages should be arranged so that the husband, when called upon to receive 
his wife for permanent cohabitation, o should have 'attained the ful age of 
adolescence, and also the age which the law fixes as that of discretion. 

Their Lordships, therefore, upon the evidence, have no difficulty in coming 
^ the conclusion that Qo^rind Chunder was, at the time of his death, of the 
age of 15 , dr 16« and, therefore, of an age wMeh, according to the law prevalent 
in Bengal, U tq be regarded as the age of discretion. 
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(His Lordship then examined the evidence bearing on the execution of the 
authority to adopt, the conclusion being that the decision of the High Court 
was not to be disturbed. He then continued) : — 

The only remaining point is that taken by Mr. Doyne, to the effect that 
although Govind Ghunder may have been of the age of discretion *according to 
the Hindu law as prevailing in Bengal, he was still a minor under the 2nd 
section of Beg. XXVI of 1793, and, that under the 33rd section of the prior 
Beg. X of 1793 he could not make the adoption without the consent of his 
guardian. The last- mentioned enactment prohii)its a disqualified proprietor 
from making an adoption, except with the sanction of the Court of Wards ; and 
it has been determined by the Sudder Court in the case cited, Anundmoyee 
Chowdrain v. Sheeb Chunder Boy (S. D. A., 1855, p. 218), a case which 
afterwards came here, though not on the same point {see 9 Moore's I. A., 287), 
that the prohibition applies equally to an authority to adopt and to an actual 
adoption. But the words of the 33rd section of Beg. X of 1793 would seem 
to confine its operations to persons who are under the guardianship of the 
Court of Wards. And we have the judgment of MiTTER, J., to [ 296 ] the effect 
that where a minor is not under the Court of Wards, but has attained years of 
discretion according to the Hindu law, he is capable of executing such an 
instrument as this — Bajendro Narain Lahoori v. Saroda Soonduree Dabae (15 
W. B., 548). If then the case actually turned upon this point, their Lordships* 
opinion would have been that Govind Chunder was not incapacitated from 
executing this instrument by reason of his not having attained the age of 18 
years. If, however, the consent of Jumoona was, as their Lordships think 
they must take it to have been, given to the execution of the instrument, the 
particular objection thus taken by Mr. Doyne would not arise. 

• 

Their Lordships have dealt with this case as if the question were one 
fairly open for trial between the parties. They give no opinion as to what the 
effect of a decree in such a suit may be, whether one in favour of the adoption 
is binding against any reversioner except the plaintiff, or whether, on the other 
hand, a decision adverse to the adoption would bind the adopted son as between 
himself and anybody except the plaintiff. All their Lordships can do on the 
present occasion is to say that Jumoona has not made out her right to have 
this adoption declared invalid, and they must humbly advise Her Majesty to 
affirm the judgment under appeal, and to dismiss this appeal with costs. 

^ • 

Appeal dismissed. • 

Agent for the Appellant : Mr. T. L. Wilson. 

Agents for the Bespondent : Messrs. Nickinson^ Prall and Nickinson. 

NOTES. 

Cl* ADOPTION— BY MINOR— YAUDITT OP— 

(a) In (1879) 8 Cal., 868, the adoption was made by a minor after attaining age of 

discretion. Held it was valid. , 

(b) In (1890) 18 Gal., 69, adoption was actually performed by a minor widow, though 

authority to adopt was given by ♦her deceased husband when of age. Held 
adoption valid. 

(c) In (1890) 18 Bom., 868, as no express authority is required in the Mahratta 

country for a widow to adopt, it was held that the adoption was valid even 
though her husband died at the age of 16 years as his authority to adopt can be 
inferred and if inferred, it will be valid. 


1 OAIi.— 26 
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(а) la (1899) 89 ill, 88, it was held that as one reversioner does not claim through 
another reversioner, but only through the last full-owner, the right to oonteat 
an alienation or adoption by a widow, thougK barred as regards one reversioner, 
is not barred as against subsequent reversioners. 

See also (1900) 22 AIL, 882. 

(б) But in (1905) 29 Made, 890, F.B., it was held by a Full Bench that suits questioning 

adoption stand on a quite different footing from those impeaching validity of 
alienation and that aosuit brought by a reversioner disputing adoption must be 
held binding on the succeeding reversioners. 

IlL eSMBRAL- 

In (1688) 11 All., IM, the main case as regards the necei^sity to marry one’s daughter was 
by way of analogy referred to while discussing the question whether a Hindu son inheriting 
the self-acquired property of his father, is legally bound to maintain his predeceased brother's 
widow. 

In (1687) 11 Bom., 727, this case was referred to for the obiter dictum that " Positive law 
cannot be extended by analogy or parity of reasoning." There the question was as to what 
extent a representative of a judgment-debtor was liable to the creditor.] 


[297] APPELLATE CIVIL. 

The 14fth and 21st December, 1875 and 25th April, 1876. 
Present : 

« Mr, Justice L. S. Jackson and Mr. Justice McDonell. 


Lokenath Ghose One of the Defendants 

versus 

Jugobundhoo Boy Plaintiff.^ 

Lessor and Lessee — Lease granted while Lessor is out of possession — 

• Bights gf Lessee — Suit for possession, 

A transfer of property, of which the transferor is not at the time of the transfer in 
possession, is not ipso facto void. 

Where a patnidar, while out of possession of the patni estate, granted a dur-patni 
thereof, held that the dur-patnidar's suit against third persons, who were in possession of 
the estate, to recover possession would lie, it appearing that the plaintiff had paid an adequate 
consideration for the dur-patni, and that the dur-patni potta was not evidence of a contract 
to be performed in future on the happening of a certain contingency, or that if it were so that 
the jj^ntifi had done all he was bound to do to entitle him to specific performance of the 
agreement by the patnidar. • 

The plaintiff sued for a declaration of bis dur-patni and ohar-patni rights 
in oefitain estates and for possession. He alleged that he had obtained in 1278 
(1871) a dur-patni ot an 8 anna share in the properties mentioned in the plaint 
from Grish Narain Boy and Mohendro Narain Boy, the heirs of Bykunt Nath 

J ■' '■ ' » 

Appeal No. 211 of 1874, against a decree of the Subordinate Judge qf Eilla 
Moorsheda^, dated the ^h of June 1874. ^ } 
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Boy, |mtei4air of the said i^baire ; that he afterwards granted a sepatni of one 
of :the estates to one Krishto Buliubh Boy and again took from the latter a 
ohar-patni ; and that, on attempting to take possession of the estates, he was 
opposed by the defendants. 

• 

The defendants contended, amongst other things, that the pkrar of 1278 
from Grish Narain Boy and Mohendro Narain Boy in the plaintiff’s favour 
showed that the plaintiff’s title h^d not become complete and that neither 
Bykunt Nath Boy nor his heirs Grish Narain and Mohendro Narain were ever 
the owners of the patni or in possession thereof, and that the plaintiff had never 
obtained possession of the estates granted in dur-patni. 

£ 298 ] The original ikrarof 1278 was not forthcoming, but a copy was put 
in evidence which, so far as material, was as follows : — 

** JsL 1 shall pay rent for the dur-patni mehal from the date on which 
I shall get possession thereof, and within one month from the date of my 
obtaining possession, I shall pay the balance of the consideration money for 
which I have given a bond. If 1 fail herein, I shall pay with interest at the 
rate of one per cent, per month. If from any cause the crops of the entire 
mehal or of any portion of it are injured in the future, I shall get back from 
you with interest at the rate one per cent, per month consideration money in 
proportion to the injury which my interest will suffer, and you will also grant 
an abatement of rent in that proportion. 

** 2nd. From this time I shall pay out of the amount due to the zemin* 
dar whatever you have to pay into the Gollectorate under assignment regarding 
the zemindar’s sudder rent as per towji of the mehals mentioned in the 
patni-potta and the profit which after deducting the same, you have to pay to 
the zemindar. If I do not get possession of the dur-patni mehals at present, 
you vrill pay me the rent which will be paid to the Gollectorate and the 
zemindar during the said period of dispossession, with interest at one per cent, 
per month from the amount which you will receive from other parties on 
account of wasilat for the period that I may be out of possession in my 
dur-patni time. If that be deficient you will pay me yourselves. After deducting 
from the said dur-patni rent the Gollectorate rent of Bs. 5,223-5-5 and the 
zemindar’s profit of Bs. 2,731-10-7 mentioned above, which I shall pay from 
the date on which I shall get possession of tj;ie entire mehal, I shall go on 
paying you the remaining profit of Bs. 1,100. If I fail to pay the Gollectorate 
and zemindar’s rent, and the mehal is consequently sold by auction, I shall be 
responsible for the loss or damages which will result therefrom. 

“ 3rd, If for obtaining possession of this property I or you have to 
institute any suit in the Gourt or in the Gollectorate, I shall pay the amount 
of costs and you will pay me that amount. If the suit is decreed you will 
receive the costs which will be stated in the decree and the wasilat for the 
period of [ 899 ] dispossession, and if it is dismissed you will pay the costs 
which will be incurred by the opposite party and there will be no concern with 
me. 

The plaintiff paid the consideration for the dur-patni partly in costs and 
partly by a bond, the due date of which had not arrived when this suit was 
brought. 

It was admitted on the part of the plaintiff that Grish Narain Boy and 
Mohendro Narain Boy were not in possession when they granted the dur-patni. 
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The first issue tried by the Subordinate Judge, and the only issue material 
for the purpose of this report, was whether under the terms of the ikrar exe- 
cuted by Grish Narain and Mohendro Narain in favour of the plaintiff the 
plaintiff’s suit for possession would lie. This issue he decided in the plaintiff’s 
favour, holding that the rulings cited by the defendant, viz., Bajiz Sahib 
Prahlad Sen v. Budhu Sing (2 B. L. E., P, 0., Ill, at p. 117; S.C., 
12 Moore’s I. A., 275, at p. 307) and Banee Bhobosoondree Dasseah v. Issur 
Ohtinder Dutt (11 B. L. B., 36) did notcapply, the facts of the present case 
being quite dissimilar, and that he considered the cases of Pran Kristo Dey v. 
Bissumbhur Sein (11 W. E., 81) and Tara Soonderry Debya v. Shama Soonderry 
Debya (4 W. E., 58) to be authority for the position that a transfer by one who 
has a right of possession, but who is not in possession, is not void on that 
account, and that in the present case there was no suggestion even that the 
plaintiff had not done all he was bound to do, and, as he had been distinctly 
empowered by his lessor to sue alone, that the transfer to him was complete, 
and that the present suit would lie. Having also decided the other issues in 
the plaintiff’s favour he gave him a decree for possession of the half share of 
the several mehals. From this decision the principal defendant appealed. 

Baboos Oopal Lai Miticr and Lucky Churn Bose for the Appellant. 

Baboos Mohiny Mohun Boy, Gooroodoss Banerjee, and Kishory Mohun Boy 
for the Eespondent. 

[800] The arguments raised and the cases cited appear in the judgment of 
the Court which was delivered by 

Jackson, J, (who, after stating the facts and the holding of the Subor- 
dinate Judge on the first issue tried as above, and briefiy stating the findings 
on the other issues, continued) : — In appeal the first point argued was that the 
Subordinate Judge ought to have dismissed the plaintiff’s case on the strength 
of the Privy Council Bulings cited by the (defendant) appellant. Great stress 
was laid upon the fact that Grish Narain and Mohendro Narain were admit- 
tedly not in possession at the time they granted the lease, which formed the 
basis of the plaintiff’s claim, and it was pointed out that the ikrar, dated 17th 
Assar 1278, clearly showed that the full payment of the consideration vras 
contingent on the result of this litigation, and that thus the suit was eminently 
a speculative one. The rulings cited by the (defendant) appellant before the 
Subordinate Judge as well as Tara Soondaree Chotodhrain v. The Collector of 
Mymensingh (13 «B. L. E., 495), Khelawun Singh w. Mussamut Oudh Kooer 
(21 W. E., 101), Boodhun Singh v. Mussamut Luteefun (22 W, E., 635), and 
Bishonath Dey Boy v. Chunder Mohun Dzitt Biswas (23 W. E., 165), were 
referred to in support of the appellant’s contention. Now the ruling in Tara 
Soondaree Chowdhrain v. The Collector of Mymensingh (13 B. L. E., 495) only 
shows that where the vendor was a defendant in the suit, and the agreement 
was only to sell as much as was recovered, the suit could not be maintained as 
contrary to public policy. In the ruling in Bam Khelawun Singh v. Mussamut 
Oudh Kooer (21 W. E., 101), the principle laid down was that wherever a party 
executed a deed of sale of property not in his possession, this should be held to 
be only a contract to sell. In Bhoodhun Singh v. Mussamut Luteefun 
(22 W. B., 535), it was ruled that an assignee of property is not entitled to 
recover against his assignor, on the fo(fting of a champertous contract, and that 
an assignee of property, whose assignor was not in possession when the assign- 
ment was made, [301] can only recover even from the hands of third persons, 
upon showing that he should have a right to enforce specific performance of his 
contract against his assignor, if the property were to come back to the hands of 
the assignor. The ruling in Bishonath Dey Boy v. Chunder Mohun Dut't Biswas 
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(23 W, B., 166), lays down the proposition that alleged purchasers whose 
vendors were not in possession, and who pay nothing for what is said to have 
been sold to them, are not competent to maintain a suit for possession of the 

f property in dispute. The ruling in Rajah Sahib Prahlad Sen v. Budhu Singh 
2 B. L. B., P. 0., Ill ; S.c., 12 Moore's I. A., 275) has been fully discussed by 
the Subordinate Judge. 

None of these rulings in our opinion apply to the present case. The present 
case was not brought for the specific performance of a contract, and there is 
nothing to show that the plaintiff has not performed his part of the contract. 
The contract may be a speculative one, but there* is nothing to show that the 
plaintiff purchased at a sum below the value of the thing sold. The stipulation 
in the ikrar, regarding the refusal of part of the consideration money in case of 
loss of the thing sold, tends to show that the price paid was adequate. There is 
nothing in the present case to show that the dur-patni potta was evidence of a 
contract to be performed in future on the happening of a certain’ contingency, 
or that if it were so that the plaintiff has not done all he was bound to do, if a 
suit for the specific performance of the contract were brought. The ikrar in the 
present case shows that the transfer was in substance complete. The warranty 
clause at the end of the first paragraph shows not only that the consideration 
money was paid, but that under certain contingencies it would be refunded. 

In none of the cases relied on by the appellant has it been held that a 
transfer of property of which the transferor is not at the time of such transfer 
in possession would be ipso facto void. 

The rulings in Bikan Singh v. Mmsamat Parbutty Kooer (22 W. B., 99), 
Chedambara Chetty v. Benja Krishna Muthn Vir^a Puchanja [302] Naiker 
(13 B. L. B., 509), and Gungahurry Nundee v. Baghubram Nundee (14: B. L. B., 
307) point to a contrary conclusion. In the first of these cases it was ruled 
that where a conveyance of property was made by a person who had been in 
possession and enjoyment for years before, and he was wrongfully ousted, the 
conveyance gave a right to sue for immediate possession. In the second the 
Lords of the Judicial Committee of the Privy Council pointed out that the statute 
of champerty has no effect in the mofussil of India ; they held that the true 
principle was that stated by Sir Baknes Peacock, viz,, that the Courts in India 
administering justice in accordance to the broad principles of equity and good 
conscience, will consider whether the transaction is merely the acquisition of 
an interest in the subject of litigation bond fide entered into, or whether it is an 
unfair or illegitimate transaction got up merely lor the purpose of spoiler of 
litigation, and carried on for corrupt or other improper motives. 

In the third the ruling was still stronger ; there it was distinctly held that 
delivery was not necessary to complete the title of the vendee; further, that 
this was the general rule in India, and that under the Hindu law a well-defined 
usage acquires the force of law. Considering, therefore, that the latter rulings 
support the view taken by the Subordinate Judge, we hold that in the present 
case the plaintiff had a right to bring the suit. 

(His Lordship, after deciding the remaining issues in the plaintiff’s favour, 
dismissed the appeal with costs.) • 

Appeal dismissed. 


NOTES. 

[ It was held in the Bombay cases of (1882) 6 Bom. 880 F. B. and (1877) 2 Bom. 209 that 
delivery of possession of the property sold is under Hindu Eaw essential to complete the title 
of the vendee and this decision was observed upon as not in conformity with the Privy 
Council rulings.] 
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[803] PBIVY COUNCIL. 

The lat and Sind Decembep\ 1876, and 5th February, 1876, 


Present ; • 

Sib J. W. Col vile, Sir B. Peacock, Sir M. E. Smith, and 
Sir B. Oollier. 

The Mayor of Jjyons Petitioner 

versus 


The Advocate-General of Bengal and others. 

[On appeal from the High Court of Judicature at Fort William in Bengal,] 

Charitable Gift — Failure of Object — Cypres performance. 

The doctrine of cypres as applied to charities rests on the view that charity in the abstract 
is the substance of the gift, and the particular disposition merely the 7node, so that in the eye 
of the Court, the gift, notwithstanding the particular disposition may not be capable of exe- 
cution, subsists as a legacy which never fails and cannot lapse. 

It cannot be laid down as a general principle that the cypres doctrine is displaced where 
the residuary bequest is to a charity, or that among charities there is anything analogous 
to the benefit of survivorship, since cases may easily be supposed where the charitable object of 
the residuary clause is so limited in its scope, or roquiros so small an amount to satisfy it, that 
it would be absurd to allow a large fund bequeathed to a particular charity to fall into it, 

Pn the failure of a specific charitable bequest, jurisdiction arises to act on the cypres 
doctrine, whether the residue be given in charity or not unless upon the construction of the 
will a direction can be implied that the bequest if it fails should go to the residue. 

In applying the cypres doctrine, regard may be had to the other objects of the testator’s 
bounty, but primary consideration is to be given to the gift which has failed, and to a search 
for objects akin to it. The character of a charity as being for the relief of misery in a parti- 
cular locality may guide the Court in framing a cypres scheme to benefit that locality. 

Unless the cypres scheme framed by the lower Court be plainly wrong, a Court of Appeal 
should not interfere with it. 

Repeal fr^m an ordei;. of the High Court at Calcutta (KeMP and 
PonIifex, JJ,), dated the 10th September 1873, and made in certain causes ins- 
tituted for the purpose of administering the trust of the will of General Claude 
Martin. 

General Claude Martin was a Major-General in the service of the 
Honourable East India Company, and a native of Lyons in [304} France. He 
die^ at Lucknow, in the territories of the King of Oude, in the East Indies, on 
the 30th September 1800, leaving a will bearing date the 1st January of that 
year, and being then possessed of personal property to a large amount and also 
of houses and lands in Calcutta and other parts of India. 

The said will contained, among others, the following dispositions A gift 
of Es. 5,000 per annum for the releasS of prisoners for debt in Calcutta, and a 
gift of Es. 1,000 per annum for the relief of such prisoners : a similar gift of 
Bf. 4,000 annum for the liberation of poor prisoners in Lyons : alike gift of 
Bs. 4,000 peir annum to liberate prisoners for debt in Lucknow : three bequests 
to found cliarities at Calcutta, at Lyons, and at Lucknow, respectively, ^.tod a 
gift of the residue equally between , the said three charities. With reference to 
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the gift in favour of the Lucknow prisoners, the will directed that if it should 
fail the fund should remain to bhe estate. •> No similar direction was given in 
respect of the gifts in behalf of the Calcutta or Lyons prisoners* The articles 
of the will in which these dispositions are contained are set forth in their 
Lordships’ judgment. The 28th article contains the bequest for the release 
and relief of prisoners in Calcutta, in reference to which the question involved 
in this appeal has arisen. 

On the 3rd August 1865 a petition was presented to the High Court by the 
Advocate-General of Bengal, in which it was stated that the bequest to prisoners 
in Calcutta had become obsolete, and had not been acted upon for a considerable 
time by reason of the change in the law relating to imprisonment for debt, and 
that a fund of Bs. 3,50,000 had accumulated, and a scheme was proposed for 
the application of such accumulated funds. The scheme was subsequently 
adopted by the Court, and an order passed confirming it on 2nd March 1866. 
The order now on appeal was made in a petition from the Mayor of Lyons 
presented to the High Court on 30th June 1873, which prayed, among other 
things, for a declaration that the bequest in clause 28 of the will had failed, and 
that the sums standing to the credit of the accounts for the release and relief of 
prisoners under the order of 2nd March 1866 fell into and formed part of the 
residue of the testator’s estate. 

[SOS] The petition of the Mayor of Lyons came on to be heard before the 
High Court, and by the order made on the said petition on the 10th of Septem- 
ber 1873, it was among other things ordered that the prayer of the petition of 
the Mayor of Lyons, so far as it related to the bequest in article 28 of the will 
of the said testator, be refused, and it was declared that the charitable gift in 
the 28th article of the said will was an absolute charitable gift capable of being 
applied cypHs^ and that the Mayor of Lyons, as one of the residuary legatees 
under the said will, was not entitled to any part of the trust funds appropriated 
to such gift. 

The grounds on which the Judges of the High Court proceeded in passing 
this order are thus stated in their judgment : — 

“ The contention of the Mayor of Lyons before us by his Counsel, Mr. 
Goodeve, was that under the bequest in article 28 of the will, the charitable 
intent of the testator was particular and not general, and that the particular 
object having failed by the virtual abolition of imprisonment for'debt, the subject 
of the bequest fell into the residue. As authorities for this contention, Mr. 
Goodeve cited the cases of which Cherry v. Mott (l My. & Cr., 123) is the lead- 
ing authority, and the principle of which cases has lately been approved of by 
the present Lord Chancellor in the case of Chamberlayne v. Brockett (L. B., 
8 Ch. Ap., 206). But we are of opinion that in the bequest in article 28, the 
charitable intent of the testator was general and absolute, and that the speci- 
fication of imprisonment attached to it and which, from an altered state of 
circumstances, brought about by changes in the law which the testator did not 
foresee, and by the practical abolition of imprisonment for debt^ no longer 
applies, was merely intended as a convenient badge of description to discover 
tiixe most necessitous of a large class, vi#., the honest poor of Calcutta, but we 
think such intention cannot fail while that class of objects continues to exist. 

We should have been of this opinion even if the case had been untouched 
by authority, but in fact it is amply covered by authority. There is the well- 
known ease of The Attorney ^General v. The Ironmongers* Company (2 My. 
& E., 576 ; 1 Cr. & Ph., 208 ; 10 Cl. & F., 908), which was reported in 
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several stages. In that case the charitable gift was for the redemption of 
Christian captives in Barbary, a gift which wholly failed because, by the 
events which [306] had happened since the death of the testator, there were 
no such captives for whose benefit it could be bestowed, and notwithstanding 
that, it wa^ held that the fund was dedicated generally to charity, and that 
it could be applied cypris. 

Again in the case Ex parte Governors of. Christ's Hbspital (L. S., 8 Oh. Ap., 
199), the Attorney- General in England had applied to the Court for the settle- 
ment of a scheme, with respect to several charitable funds which were vested 
in the Corporation of London, and thirty-six other sets of trustees being city 
companies, churchwardens, and overseers of parishes and others, who nearly ail 
appeared and opposed the application. The object of these charities was the relief 
of poor prisoners for debt. The charities had been founded at different times 
in the course of the 17th and 18tb centuries with an income amounting in the 
aggregate to £2,670 a year. At the time the Attorney-General applied to the 
Court, the funds were either accumulated by the trustees or applied by them to 
purposes which they considered cyprSs to the original gifts. In that case Vice- 
Chancellor Bacon held, and his opinion was confirmed by the Court of 
Appeal, that the gifts were absolute charitable gifts and that they could be 
applied cypr&s. 

We therefore think that the charitable gift in the 28th clause of the will 
was an absolute charitable gift capable of being applied cyprdSf and consequently 
that the Mayor of Lyons, as one of the residuary legatees under the will, has no 
claim whatever to any part of the trust funds appropriated to such gift. But the 
Mayor of Lyons has further objected that notice of the proceedings of 1865 
ought to have been given to him as one of the residuary legatees, to which I am 
by no means disposed to assent ; and it has been argued on his behalf that if 
notice ought to have been given to him, he is entitled now to reopen the matter 
and to show that the application of the prisoners’ funds authorized by the order 
of 1866 was not properly cyprds, I think it clear that he cannot do so under 
thepresenk petition, which prays that those funds should be dealt with and divided 
as residue ; nor do 1 hold out to him any hopes of success if he should apply 
under a differently framed petition, because it seems to me and also to my 
learned colleague that if the scheme which was confirmed in March 1866 could 
by any possibility be reopened at all, the terms on which it would be reopened 
would be that the application' of the whole of these funds should be confined to 
the city of Calcutta. The gift was for the benefit and for the release from 
prison of poor debtors in [807] Calcutta, amongst whom poor oflScers and other 
military men were to be preferred ; that class of persons still continues to exist, 
although imprisonment for debt has been virtually done away with ; and we are 
both of opinion that if any alteration could be made in the scheme, no benefit 
would result to the Mayor of Lyons. 

After reading the remarks of Bacon, V. C., in the case of the Governors of 
Christ's Hospital after it left the Appeal Court and came before him for 
confirmation of the scheme proposed "by the Attorney-General, the learned 
Judge continued : — “ It seems to me that if the scheme of 1866 could possibly 
be reopened, these observations would be very pertinent to any other applica- 
tions of the funds ; and, if these observations are pertinent, it is clear that the 
Mayor of tyons would have no claim to any portion of the funds which were by 
the testator dedicated to the honest poor of Calcutta. We, therefore, think 
that, with respect! to these funds, the petition of the Mayor of Lyons wholly 
fails!** (L. B., 16 Bq., 129, se0 pp. 146, 147, 148 and 149.) 
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Against: idia order pas86d by. the High Conrt ins so fares it relates to. the 
bequest in Article .28 of. the testator’s wilb the Mayor* of Lyons brougbtir the 
present^appeaLto Her. Majesty in GounoU; 

Mr. Comet Q^O^, and Mxf Hemmingt Q*C., for the Appellant:: — Where the 
residuary beqpesi is to a charity, the doctrine of cyprds disposition of charitable 
legacdas is inapplicable^. The object of* the doctrine is to save for charity what 
o&erwise^would be taken* from charity : see Jarman on Wills, Yol. I, pp. 223, 
224, and.see.tbe cases. of Maggridge v. Thackwell (7 Yes., 36, and 13 Yes., 416}, 
mi Gary . Abbott (7 Yes., 490),* Where the residuary bequest is to a charil^, 
there.is no occasion to have, recourse to cupris. It cannot be applied to take 
frxun a, charity contemplated by the testator, and to give to another charity 
which, he, did not. contemplate. There, is no instance of. such a case. 

The cyjpr^s doctrine does not apply in the present case by reason of the 
spectar provisions of the will. The broad object of the testator was to found 
three charitable institutions or colleges at Lucknow, Calcutta, and Lyons, and 
to make these [808] the principal objects of his bounty. The testator did not 
contemplate the possibility of his bequest in favour of poor debtors in Calcutta 
failing from default of objects ; but had he done so, it may be presumed that he 
would have provided; as he did in the similar bequest to poor prisoners at 
Lucknow, that in case of failure the gift should remain to the estate, and go to 
increase the funds of the three great charities which he had made residuary 

The orders passed by the Courts in dealing with the will in the previous 
proceedings arising out of it have determined the appellant’s right to share in 
the fimdtset free by the failure of the bequest to the Calcutta prisoners. This 
was- the effect of the general declaration as to the disposition of the surplus 
funds among the three colleges, made by the decree of the Supreme Court of the 
28iri February 1832, which was not disturbed on appeal, and was afterwards 
carried out under the decree of the same Court, passed on the 31st August 1840; 
and i the subsequent decree of the 28tfa February 1849^ In the previous appeal 
hyUhe Mayor <if Lyons y. The East Ifidia Com^ny (l Moore’s I;A., 175, sec. 290); 
the Judicial Committee had to consider whether the gift to found the college 
ak Lucknow could be carried into effect, and, if not, what was to be done with 
the fund' left for that purpose. In delivering their Lordships’ judgment, Lord 
Brougham said that on the authority of the cases ^f Attomey-Qeneral v. Bishop 
of L^ndaff (not reported), and Attorney-General v: The Ironmongers* Company 
(2 My. & K., 576), *'itwas clear that, the other two charities must take if the 
gift failed as regards the third.” 

'Assuming that a.cypr^^ applicarion of this fund is admissible, the actual 
scheme. is.an improper one. The bequest was for the relief and. release of 
poor honest, debtors. , The scheme is in the first place for the relief of criminals 
on their release from jail. This is not a purpose akin to the intentions of the 
testator. The scheme then distributes the surplus fund between Calcutta and 
Lucknow. If Lucknow is to share the gift, there is no reason why Lyons 
should be excluded. 

[8091 Mr. Cotton, Q.O;, and Mr. Bl. Macnaghten for the Bespondents : — 
The principle of distribution in the will is to confer two kinds of benefit on each 
of?^ tfaree^towns,. Lucknow, Calcutta and Lyons. Each is to. have a school 
uid neUeftfhfi poor prisoners for debt, and the schools are to be the residuary. 
Iflgatees,. Ibe gift to'the Calcutta prisoners hMnng. failed, the appellant asks 
that itemay beitreatsd as , residue, , suid . a shiu» of it given to i^e school at Lyons; 
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He contends that, where the residuary bequest is to a charity, the doctrine of 
cypres does not apply, ^nce the*^ only objeot of cypr&& is to save for charity 
what otherwise would be lost to charity. This is an inadequate conception of 
the principle on which the doctrine of cypris rests. Cyprls does not direct a 
performance, in accordance with the general intentions of the testator, bat as 
nearly as possible in conformity with the nature of the particular gift which 
has been defeated, and it is to be applied whether the residuary is a charity or 
an ordinary legatee. On the failure of a charitable gift it does not fall into 
residue unless the will so directs. In the present will there is a provision that 
on the failure of the gift for relief of the Lucknow prisoners it shall fall into 
the residue, but there is no similar direction in respect of the similar gifts to 
Calcutta and Lyons, and no indication of any intention that such should 
be the case. The principle on which the doctrine of cyprds rests is that 
expressed by Lord Eldon in the cases of Moggridge v. Thackwell (7 Ves„ 36), 
and Mills v. Farmer (19 Ves., 482 ; S.C., 1 Meri., 66), namely, that where a 
testator has shown that charity is the substance of his gift, and a particular 
disposition merely the mode, the failure of the particular mode is not to 
hinder the subsffkntial gift to charity being carried out : see also Ex parte 
Oovemors of Christ* s Hospital (L. R., 8 Oh. Ap., 199). In the present case the 
testator's plain intention was to give to charity. The case consequently was 
not governed by the rule laid down in Cherry v. Mott (1 My. & Or., 123) and 
Chamberlayne v. Brockett (L. E., 8 Ch. Ap., 206), to the effect that where the 
testator has a particular object in view and not a general charitable [310] 
intent, the gift, if its objects fail, will not be applied cypris, but will fail 
altogether. 

The appellant's contention that his right to a share in the gift to the 
Calcutta prisoners had been determined by previous decrees is not supported 
by the terms of these decrees, which did not, in fact, deal with the matters now 
in question. The remarks which have been cited from Lord Brougham's judg- 
ment in the previous appeal were not necessary for the decision of the case as 
it then stood. They express the erroneous view of the doctrine as to cypris 
which Lord BROUGHAM then entettained, and which he had similarly expressed 
in the earlier stage of the case of the Ironmongers’ Company v. The Attorney • 
General (2 My. & K., 676). That view was corrected at a later stage of that case 
(10 Cl. & Fin., 908). The cases of Fish v. Attorney-General (L. R., 4 Eq., 621) and 
Be Ashton's Charity (27 Beav., 116) are opposed to the view that cypres will not 
apply where the residuary bequest is to a charity. 

In his petition the appellant claimed as a residuary legatee for a lapsed 
legacy. Assuming that position he has no locus standi to ask for a reform of 
the cypr^^s scheme approved of by the High Court. It has been laid down in 
the Ironmongers* case that a Court of Appeal ought not readily to interfere with 
the discretion exercised by the Court below in framing a cypres scheme. In 
the present case there are reasonable grounds for limiting the benefit of the 
scheme to India and excluding Lyons. 

Mr. Hemming in reply. • 

Their Lordships took time td consider their judgment which was 
delivered by 

Sir H. E. Smith. — ^The questions in this appeal arise upon one of the 
bequests in the wiU of Major-General Claude Martin, whereby he gave the 
annual sums bf 6,000 rupees and 1,000 rupees to be applied respectively «t6'ihe 
discharge and relief of poor debtors Retained in prison in Oalcntta. (811} ^he 
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residue of his large property the testator bequeathed, in the special manner 
more particularly stated hereafter, to increase the funds of certain charitable 
establishments which, by previous clauses in his will, he had founded in 
Calcutta, Lucknow, and the City of Lyons, in Prance. The bequests to 
poor prisoners in Calcutta* having failed by reason of the ^abolition of 
imprisonment for debt, the point to be considered is, whether these gifts 
are to be dealt with by the Court upon the principle of a cj/prds application of 
them, or whether, as the appellants contend, they fall into the residue, so as 
to increase the endowments of the three eslrablisbrnents above referred to. 

The testator was a Frenchman, born in Lyons. He entered the military 
service of the East India Company, and attained the rank of Major-General. 
With the sanction of the British Government he afterwards took service under 
the Buler of Oude, and resided at Lucknow, where he died in September 1800. 
The will, dated the 1st January 1800, was composed and written by the testa- 
tor himself in English, a language of which, it appears, he had only an imper- 
fect knowledge. It contains numerous bequests, comprised in thirty-four 
articles or clauses, and has been the subject of many suits and much litigation. 
Several questions arising upon it, and notably the question whether the 
English law relating to aliens had been introduced into British India, were 
determined by this Committee on appeal in 1836. The judgment was deliver- 
ed by Lord Brougham, and some passages of it will hereafter be referred to. 
The general history of the suits will be found in Mr. Moore’s full report of 
the case. (The Mayor of Lyons v. The East India Company, 1 Moore's I. A,, 
175). 

By the will in question the testator bequeathed his property, which ho 
valued at upwards of thirty lakhs of rupees, partly to individual legatees, and 
more largely to various charitable objects. The most prominent of the cliari- 
ties were the institutions he founded in Lucknow, Calcutta, and Lyons for 
educational and other purposes, his desire being to perpetuate his memory in 
these cities. The purposes are not precisely alike in the three cities, owing 
to the different conditions of the countries to which they belong. The bequest 
to Calcutta is found in [312] the 24th Article of the will ; that to the City 
of Lyons is contained in the 25th Article, and is as follows : — 

I give and bequeath the sum of 200,000 sicca rupees to be deposited in the most secure 
interest fund in the town of Lyons in France, and the Magistrates of that town to have it 
managed under their protection and control : that above-mentioned sum^s to be placed, as I 
said, in a stock or fund bearing interest, that iulcrost is to servo to establish an institution 
for the public benefit of that town ; and the Academy of Lyons are to devise the best institu- 
tion that can be permanently supported with the interest accruing of the above named sum ; 
and, if no bettor, to follow the one devised in the Article 24 as at Lucknow ; the institution 
to bear the name of Martini^ro, and to have an inscription made at the house of the institu- 
tion, mentioning the same title as the one of Calcutta, and this institution to bo established 
at the Place of 8t. Pierre, St. Safurinn being where I have boon christened — there at that 
place to buy or build a house for that purpose ; and to marry two girls every year, to each 
200 livres tournois, besides paying about 100 livres for the marriage and feast of each of 
those who married : or if the institution,* such as the Lucknow one, educating a certain 
number of boys and girls, then they are to hav^ a sermon and a dinner for the school-boys 
and those that are married, and they are to drink a toast in memory of the institutor ; 
and a medal is to be given of the value of 50 livres, with a premium in cash or in kind, 
to be about 200 livres, to the boy or girl that has been the most virtuous, and behaved better 
during the course of the year ; and also to have a premium of the value of 100 livres for the 
second that behave better, and also a third premium of about 60 livres for the third that 
behave better. I am in hope that the Magistrate of the town will protect the institution ; 
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«tl4 in case the aum above allowed of 200,000 eicoa rupees is not sufficient ^jor a 
interest to support the institution, and buying or building the house, then I give Md 
bequeath an additional sum of 60,000 sicoa rupeeSf making 250,000 sicca rupees. One of 
my male relations residing at Lyons may bo made administrator or ' executor, joined with 
any one appointed by the Magistrate to be manager of* the said institution ; and these 
managers are to have an economioal commission for their trouble, taken from the interest of 
the sum above mentioned. I also give and bequeath the sum of 4,000 sioea rupees- to be paid 
to the Magistrates of the town of Lyons for to liberate from the prison so many prisoners 
as it may extend, such that are detained for small debt ; and this liberation is to be made 
the day of [818] month I died, as that the remembrance of the donor may be known, and 
my name, Major-General Martin, is the institutor ; and as given and bequeathed the sum of 
4,000 sioca rupees for to liberate some poor prisoners as far as that sum can afford it. This 1 
mention to have it made known, as that if neglected, that some charitable men may 
acquaint the Magistrate of the town of Lyons, as that they might oblige my executor, 
administrator, or assigns, to pay the same above said, and be more regular in their pay- 
ments.** 

It is to be observed that this 25th Article contains the gift of an annual 
sum of 4,000 rupees to be paid to the Magistrates of Lyons to liberate poor 
prisoners detained for debt. 

The analogous gift in favour of poor prisoners in Calcutta, which forms 
the subject of the present appeal, is not in like manner included in Article 24, 
containing the principal bequest to that city, but is found in a separate article 
(the 28thy, which is as follows : — 

** I give and bequeath the sum of 5,000 sicca rupees to be paid annually to the 
Magistrate, or Supreme Court of Calcutta, or to Government. This sum is to serve to pay the 
debt n{ some pbor honest debtor detained in jail for small sum, and to pay as many small debts 
and liberate as many debtors as the sum can extend. This liberation is to be made the day 
and month, Idled, as a commemoration of the donor ; and as being a soldier, I would wish to 
prefer liberating any poor officers or other military men detained for small debt preferable to 
any other. And I also give and bequeath the sum of 1,000 sicca rupees to be paid yearly, and 
to m4ke a distribution of it to the poor prisoners remaining in jail on the same day as the one 
mentioned above, both sums making 6,000 rupees every year.*’ 

The material part of the 33rd Article, which contains what may be treated 
as a residuary disposition, is in the following terms ; — 

’’•After all accounts being settled, and sum insured for the interest for the payment of the 
several monthly pensions, and the several payment of gift and others, as also the several 
establishments, if a surplus above 100,0001. sterling, or about 10 lacs of sioca rupees, remain 
Of my estate, that above surplus of 10 lacs of sicca rupees is to be divided in such a manner as 
to increase the sever^il establishments of Calcutta, at Lyons, and Lucknow, as that they may 
be permanent and exist for over. Besides the sum allowed for finishing all the building, and 
other of CMC Constantia House, which I suppose may amount to 200,000 sicca rupees, I also 
give and bequeath the sum of 100,000 sicca rupees for the support of the college and other 
t^dols, to be regulated as the Calcutta establishment, as per Article 24, as also as the establish- 
ment at Lyons, Article 25, the gift for the poor pf Lucknow, to be conducted as mentioned in 
Ariicle 23, 1 also give and bequeath the sum of 4,000 sicca rupees to be paid annually for to 
liberate as many prisoners for debt at Lucknow as it may extedd, and if none, then that sum 
is to remaiu to the estate ; any sum remaining is to be placed at interest for to accumulate, 
an^ improve the several establishmeiits and concerns of Indigo.** 

tTbts article, it Otay here be remarked, comprises a gift of 4,000 rupees, :to 
be'paid fUQually lo liberate '.poor iprieoners for debt at Lucknow, btrt with a 
direetb^, that “>if Qose,<tbat sum m to remain’to the estate.” 
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Without going into the details of the suits, it will be convenient to refer 
generally to the proceedings relating to the fund now*in dispute. 

lit appears that by an order of the Supreme Court of Judicature at Fort 
William of the 11th November 1802 made in the cause of Uvedale v. Palmer ^ 
a scheme which had been settled by the Master for the administration of the 
charities for the release and relief of poor prisoners at Calcutta, was confirmed 
by the Court, and funds to satisfy these charities were, by orders of the Court, 
transferred to the credit of two accounts entitled respectively, Distribution 
of General Claude Martin's Fund f or the Belease of Prisoners," and Distribu- 
tion of General Claude Martin's Fund for the Belief of Prisoners." 

The above orders are not found in the Becord, but their existence was 
admitted by the Counsel, and the substance of them is stated in the petition of 
the Ofiioiating Advocate- General of the 3rd August 1865, and in a previous 
decree of the 31st August 1840. It also appears that the income of these 
funds, in excess of what was required for poor prisoners, had accumulated, and 
at the date of the petition of the Advocate-General above referred to, the fund 
amounted in the aggregate to about 351,000 rupees. This petition, after 
stating that for many years past, owing to the passing of laws for the 
relief of insolvent debtors and other causes, the existing scheme ** had 
£ 81 ft] become obsolete," submits that there were useful charitable objects of a 
kind not very different from those contemplated by the testator, and also 
charitable objects of other descriptions which the testator approved and made 
the subjects of other bequests, towards which the income of the funds might 
now be beneficially applied ; and prays to be at liberty to submit a scheme for 
the application of the funds **in lieu and supersession of the former schemes." 

On the 3rd August 1865 an order was made on this petition as prayed. 
This was done without citing the Mayor of Lyons ; and in making it the Court 
evidently assumed it had power to deal with these funds on what is called the 
cypres principle. 

A scheme was accordingly settled and confirmed by an order of the Court 
on the 2nd March 1866. This^scheme provides, in substance, that a sum of 
150,000 rupees, representing an annual income of 6,000 rupees, should be 
reserved in an account, to be headed, “ The Account of General Martin's Fund 
for' the Belease and i^lief of Prisoners the income of which was to be 
applied by the visiting justices to assist convicts v^o had conducted themselves 
properly in prison upon their discharge ; and that the corpus of the fund, After 
reserving the above sum of 150,000 rupees, should be applied as follows, viz , : 
that one lakh of rupees should be transferred to the credit of the Governors 
of the Calcutta Branch of La Martini6re, and the residue (amounting to nearly 
a lakh of rupees) after paying the costs of these proceedings, should be trans- 
ferred to the credit of the Lucknow Branch of La Martini^re for the general 
purposes of these institutions respectively. " Some special directions also were 
given regarding the disposition of the fund transferred to Lucknow. 

It will be convenient to mention here what has been done with respect to 
the charities for the liberation of poor p*risoners in Lyons and Lucknow. With 
respect to Lyons, it was declared by the decree of the 23rd February 1832 (and 
this declaration was not disturbed on the appeal, in 1836), that a sum suffi- 
cient oi -satiefy the bequest of 4,000 rupees to be paid annually for the liberation 
of prisoners at Lyons, together with the accumulation of interest since testa- 
tor'sdeath had^been [316J fully paid to the Mayor and Commonalty of Lyons." 
It^^appears therefore that this fund, instead of being carried to an account in the 
causes, as^was done with. the Calcutta fund, was, before the year 1Q32, paid 

213 



itljti i liAtolt of ttoitll 1). 

’ ' 4 ' • #■ ' W * 

over “ fully '* to the Municipality of Lyons, and that the administratiou of it 
has since taken place wittiout any*control by the Court. 

With respect to Lucknow, the decree of the 23rd February, 1832, declared 
that it being impossible owing to the form of government at Lucknow and 
other causes to give effect to the gift in favour of poor prisoners at that place, 
the bequest was void. This declaration relating to the gift to poor prisoners of 
Lucknow was not disturbed on appeal, and the residue was increased by the 
amount which would have been required* to satisfy it. No objection appears 
to have been made to the Lucknow gift going into the residue ; but it is to be 
remembered that in the clause of the will relating to this legacy it is expressly 
directed that in case of failure ** the sum is to remain to the estate.” 

The order of the 2nd March 1866, confirming the scheme for the appli- 
cation of the funds in dispute, appears to have been unquestioned until 1873, 
when the petition of the Mayor of Lyons, which gives occasion to the present 
appeal, was filed. The petition (dated 21st June 1873), after stating the facts, 
and asking relief with respect to other sums which was granted in the Court 
below, prays that it might be declared that the bequests in the 28th Article of 
the testator’s will had failed, and that the sum standing to the credit of the 
accounts for the release and relief of prisoners at the date of the order of the 
2nd March 1866, fell into and formed part of the residue of the testator’s 
estate. It also prays for relief consequent on this declaration, to the effect that 
this amount with the accumulations should be ascertained and carried to the 
general credit of the causes, and divided between the petitioner and the other 
residuary legatees. 

The Judges of the High Court, in a judgment fully stating their reasons, 
whilst granting relief to the petitioner on other matters, refused this prayer, 
and inserted in their formal decree a declaration containing the ground of their 
refusal in these [817] terms : — “ That the charitable gift in the 28th Clause of 
the will was an absolute charitable gift, capable of being applied cypr6s ; and 
that the petitioner, the Mayor of Lyons, as one of the residuary legatees under 
the will, is not entitled to any of the funds appropriated to that gift. 

It is to be noticed that the only question raised by the petition is, whether 
the appellant, representing the city of Lyons, is entitled as one of the residuary 
legatees to a share of these trust funds, as having fallen into the residue. 
Whether the L^rtini^re establishment of Lyons should have been included in 
the distribution provided bj^ the scheme ordered by the Court is a different 
question, which is not raised by the petition. 

Three points were made at the bar by the appellant’s Counsel. 

1. That the doctrine of cyprds disposition of charitable legacies is inappli- 
cable where the residuary bequest is to charity. 

2. That if this be not true as a general proposition, the doctrine is 
inapplicable to the particular case, by reason of the special provisions of General 
Martin’s will. 

3. That the previous decrees have determined the question in the 
appellant’s favour. 

I. The appellant’s Counsel did not dispute the general doctrine, and there 
is no doubt that although strongly disapproved of by Lord Eldon, it was in his 
time so firmly established, that this great Judge felt himself bound, contrary to 
his own opinion, to give effect to it. But their broad contention was that 
there wag no room or necessity for the interposition of the Court where the 
residuary^ bequest is to charity, and they sought in the reason of the Aile the 
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grounds for supporting this distinction. The rule, they said, was founded on the 
presumption that although the gift might be to ^ particular charity, the 
intention was to give to charity generally, and the Court, therefore, when the 
particular disposition could not be carried into effect, undertook to make a 
cypris application of the fund*in order that charity should not be disappointed. 
The reason of the presumption, it was said, being to prevent funds given to 
charity from falling to residuary legatees or next-of-kin, and so disappointing 
Dhe general intention of charity, altogether failed, [818] and left no foundation 
for the interposition of the Court where the bequest of the residue itself was to 
charity. Why, it was asked, should the Court Interfere to intercept a fund 
falling into a residue devoted to charity, substituting its own discretion for the 
testator’s ? 

The question thus raised does not seem to have been distinctly before the 
Courts in any of the previous decisions ; but their Lordships, after fully 
considering the argument, are unable to perceive satisfactory grounds for such a 
limitation of the cypres doctrine : certainly not as a limitation applicable 
generally to all cases in which the residuary bequest is to charity, whatever its 
kind and nature may be. The principle on which the doctrine rests appears to 
be, that the Court treats charity in the abstract as the substance of the gift, 
and the particular disposition as the mode, so that in the eye of the Court, the 
gift, notwithstanding the particular disposition may not be capable of execu- 
tion, subsists as a legacy which never fails, and cannot lapse. 

This seems to be what Lord Eldok understood to be the effect of the 
decisions, from the following passage of his judgment in Mills v. Farmer (as 
reported in 19 Ves., 486). 

“ With regard to charity, therefore, without going through all the cases, 
which I examined with great diligence in Moggridge v. Thachwell, a case that, 
bound by precedent, I decided as much against my inclination as any act of my 
judicial life, I consider it now established, that although the mode in which a 
legacy is to take effect is in many cases with regard to an individual legatee 
considered as of the substance of the legacy, where a legacy is given so as to 
denote that charity is the legatee, the Court does not liold that the mode is of 
the substance of the legacy, but win effectuate the gift to charity, as the 
substance ; providing a mode for that legatee to take which is not provided for 
any other legatee.” This passage is reported in SK>mewhat different language, 
but substantially to the same effect, in 1 Mer., 99, 

Nor can the suggested distinction, as a general qmalification of the doctrine, 
be, in reason, maintained. Cases may be easily LS19] supposed where the 
charitable object of the residuary clause is so limited in its scope, or requires so 
small an amount to satisfy it, that it would be absurd to allow a large fund 
bequeathed to a particular charity to fall into it. If a large sum were given to 
endow a college, and the residue bequeathed for the support of three poor 
almswomen, or to provide coals at Christmas for ten poor persons, it would be 
manifestly absurd, supposing the cyprd% doctrine be established at all, to with- 
hold the application of it in instances of this kind. It cannot, therefore, in 
their Lordships’ opinion, be laid down fis a general principle that the cypres 
doctrine is invariably displaced where the residuary bequest is to charity. 

II. . But it was next contended that, however this may be, the Court 
below was wrong in applying the cypres doctrine to the will in question. 
Undoubtedly the charitable establishments mentioned in the residuary bequest 
are of a comprehensive character, as well as prominent objects of the testator’s 
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botmiy ; a^nd the argument of the appellant’s Gounsel on this part of tbe^ 
was strongly urged and h&s been carefully considered by their Lordships* Una 
argument on this point rei^ raises two distinct questions : (1) whether the 
otfPri&$ doctrine is excluded ; and (2) whether upon the construction of the Mrul 
there was a bequest over of the legacy, in cabe of failure of objects, to the 
Martinidre charities. 

On the first (in the discussion of which it must, of course, be assumed 
there was no bequest over, otherwise cadzt qumtio) the argument was founded 
on the presumed intention of i^he testator to make the MartiuiSre establishments 
the principal objects of his bounty, and to give them the benefit of all lapsed 
funds* There is certainly much to favour this presumption ; but if it be granted 
for the sake of the argument that, looking at the whole will, it is probable the 
testator, supposing he had thought about it at all, would have wished the 
bequest in question to have gone to increase the funds of these establishments, 
can this conjecture of intention --and upon the hypothesis that the will does not 
contain expressly or by implication a bequest over, it can be no more — exclude 
the operation of the doctrine ? It seems to their Lordships that an answer in 
the [3203 negative is found in the explanation of the doctrine already given, and 
that on this point the contention of the Counsel for the respondent is supported 
both by principle and precedent. It was in effect that the G^urt, when deciding 
whether the cypres doctrine applies, looks only to the particular gift, and if it 
, finds charity to be the legatee, sustains the legacy as such, without regarding 
at this stage of the inquiry (whatever may be proper when a scheme comes to 
be framed) the rest of the will. 

This view of the doctrine appears to have been present to the mindk of the 
leafned Lords who took part in the decision of The Ironmongers' Company v. 
The Attorney -General (10 Cl. & Fin., 908), although the discussion in the House 
of Lords turned wholly on the propriety of the scheme for the distribution of 
the trust funds ; it never having been doubted apparently that the doctrine 
itself was applicable. In the will in that case the testator had divided the residue 
of his property between three charities, and the question arose upon a scheme 
for the appropriation of ene of them, viz,, the gift for redeeming British slaves 
in Barbary, which had failed for want of objects. It was held that, in applying 
the cypres doctrine, the Court was to look primarily to the object of the charity 
which has faile^, and was not bound to apply the funds which were set free in 
thab case to the two other charities mentioned in the residuary clause of the 
will. The Counsel, in arguing, is reported to have said : — “ The proper 
application of the doctrine of cypr6s is, that you are to look to the objects of the 
testator, and to what comes near to those objects.” To which Lord COXXSENHAM 
replied*: ** No cypr6$ means as near as possible to the object which has failed.” 
Although this opinion was expressed with reference to a scheme for the 
distribution of the fund, it is clearly to be inferred that this would have been 
the consideration by which Lord Cottbnham would have been guided in a ease 
where be had to decide whether the doctrine applied at all And upon fully 
considering the operation as well as (he principle of the rule, it is difficult to 
see that it could be otherwise. Their Lordships, therefore, are brought to the 
ooni^sion that the jurisdiction of the Court to act on the oyprds doctrine upon 
the [3813 failure of a specific charitable bequest arises whether the residucuba 
given to charity or not, unless upon the construction of the will a direction can 
be ItupUed that the bequest, if it fails, should go to the residue. 

The qttaatfoii remains whether such an implication arises upon thief will 
It certainly caimot he infersred from the terms in which the respeotivo to 
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poor prisoners in Oaloutia and Lyons are bequeathed, that the testator had 
contemplated the failure ot either of these ohtrrities, or had formed any intention 
in that case regarding them ; on the contrary^ the inference arises, upon 
comparing these clauses with the corresponding g^t for the benefit of prisoners 
at Lucknow in which there is^a direction that in the event of faijure it shall 
remain to the estate, that he had not. If, then, an implication can be made, 
it must be from the residuary clause itself, construed with the other parts of 
the will relating to the Martiniere establishments. The frame of this clause is 
peculiar : after the several payment of gift and others, as also the several 
establishment — if a surplus above ten lakhs remain, that above surplus is to be 
divided in such a manner as to increase the three establishments. Assuming 
this to be a residuary disposition into which, in case of failure, legacies other 
than to charity would fall, yet, in considering the present question, the peculiar 
frame and language of it cannot be disregarded, and from these it may be 
inferred that what was present to the testator's mind, and what alone he 
intended to dispose of, was a residue after the funds for these charities had been 
provided and set apart. It seems, therefore, to their Lordships, that there is 
not such a necessary inference of intention to be found in the terms and 
provisions of the will as is required to raise the implication of a bequest over 
by the testator of these legacies, upon the failure of the particular charities. 

« 

HI. The third point argued at the bar was that the decrees already 
passed are judgments in his favour on the questions above discussed. What 
the Counsel mainly relied on was a general declaration as to the surplus funds 
contained in the decree of the 23rd February 1832, which was left undisturbed 
on appeal, and a disposition by a later decree of the 31st August 1840, of [822] 
part of such surplus funds among the three Martiniere establishments. ^ 

It is to be observed that the judgment of the High Court does not notice 
this point, nor does it appear to have been insisted on below. But however 
this may have been, their Lordships cannot find anything in the decrees 
referred to which decides the question. The declaration in the decree of 1882 
was to the effect that after setting aside sufficient funds for the various 
charitable and other purposes of the will, the surplus, if amounting to ten lakhs, 
should be at once divided between the three establishments, and if it fell short 
of ten lakhs, should accumulate until it amounted to that sum, and be then 
divided. This is no more than an exposition of the will witl^ regard to the 
surplus, after provision had been made for the parficular gifts. The Court*did 
not then contemplate the failure of the gift in question, and could not have 
intended to make any declaration regarding it. The disposition referred to in 
the later decree of 1840 was only a distribution of part of the surplus on the 
footing of the declaration in the decree of 1832. 

Belianoe was placed by the appellant's Counsel on some observations in 
the judgment of this tribunal, delivered by Lord BROUGHAM, in the former 
appeal. A question had arisen whether the gift to found the establishment at 
Lucknow could, in the circumstances of the country, be carried into effect. The 
decree below, founded on reports of the Master, declared the inability of the 
Court to give effect to that bequest, but th^ Court considering that the Governor- 
General had the means of doing so, had ordered the funds to be paid to the 
Government for that purpose. This tribunal held that this part of the decree 
was not warranted by the Master's reports, and directed a further reference 
upon the facts. In stating the questions which arose. Lord BROUGHAM made 
the observations relied on (1 Moore's I. A., 290) : — ** Can the decree as to the 
application of the fund stand ? — Shall the fund he applied to the establishment 
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and support of a college at Lucknow ? — Shall it sink into the residue and be 
divided between the two charities appointed to be Established at Calcutta and 
at Lyons ? — for the cases , 9 ! Attomey-Qeneral v. [823] Bishop of LUmdaff 
(not Imported) and Attome§?Omeral v. The Ironmongers* Company (2 My. & E., 
576) make, it clear that in this case, which isf indeed stronger than either of 
those, the other two charities must take if the gift fails as regards the third.** 
It is obvious that the question of the ultimate disposition of the fund was not 
ripe for decision, the point then under consideration being the directions proper 
to be given for carrying into effect, if possible, the Lucknow Charity ; and, 
indeed, the decree advised by this Committee, giving directions for that object, 
was expressly made without prejudice to any question as to the final appli- 
cation of the same fund under the directions hereinafter contained or otherwise.’* 
The observations in the judgment, therefore, can only be regarded as an 
opinion, and not as a judgment. So regarded, however, they would have 
been entitled to great weight, if their authority had remained uaimpeached. 
But the subsequent decision in the case of the Attorney- General v. The 
Ironmongers* Company (10 Cl. & Fin., 908) in the House of Lords, in which 
Lord Brougham concurred, corrected the views his Lordship had expressed in 
an earlier stage of that case, and in the observations referred to. That decision 
was in effect that among charities there was nothing analogous to benefit of 
survivorship. 

It was lastly submitted by the appellant’s Counsel, that if a cypres 
application was admissible, the actual scheme which excluded the Lyons 
Charity from participation in the fund is an improper one. The High Court 
held, and, as their Lordships think, rightly, that it was not competent for the 
appellants, under their present petition, which is confined to the claim of a 
shire of the residue, as residuary legatees, to open the scheme. But with a 
view to prevent further litigation and expense, the Judges expressed an opinion 
that if it was proper to reform the scheme at all, it might be right to confine 
it to charitable objects in the city of Calcutta, excluding both Lucknow and 
Lyons. Their Lordships have been invited to correct this view, and to declare 
that the Lyons Charity ought not to be excluded. 

Agreeing with what was said in the House of Lords in the case [384] 
of The Ironmongers' Company (10 Cl. & Pin., 908), as to the care and circum- 
spection to be exercised by a Court of Appeal in substituting its discretion for that 
of the Court below, their Lordships would be reluctant in any case to interfere with 
a sfibeme unless it were plainly wrong, and still more to unsettle, by a premature 
declaration, one which is not regularly before them. Besides, bearing in mind 
the opinions expressed in the House of Lords, so often referred to, they are 
not satisfied, as at present advised, that the view of the High Court does not 
accord with them. The sum of these opinions appears to be, that whilst regard 
may be had to the other objects of the testator’s bounty in constructing a 
scheme, primary consideration is to be given to the gift which has failed, and 
to a search for objects akin to it. If this be the rule, may not the gift to poor 
prisoners in Calcutta be considered to have a local character ; and in that case, 
may not a scheme properly framed for the benefit of other poor persons in 
Calcutta be supported, as being cypres to the original purpose. And if these 
questions are capable of being ansvfered in the affirmative, it follows that it 
would not be a valid objection to the present scheme^that it gives no part of 
the funds t^ Lyons. The contention upon this point, then, appears to come to 
this, that t^e inclination of the testator to benefit the Martiniere institutions so 
strongly appears that it ought to guide the Court in framing a: 8 ch 0 |i^, in 
prkerenoe to thh principle of selecting an object near to that whicli hasICdiled. 
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Opinions, may well differ op such a point. Seasons are not wanting in favour of 

the appellant’s contention ; but, on the other ^hand, much may be said in favour 

of the view that these gifts to poor prisoners bear the character of a charity 

for the relief of misery in t^e particular locality. The necessary funds fbr 

^them were directed by the will to be set apart, and in the case oi the Lyons 

Charity were, long ago, paid over to the municipal authorities of that city. It 

may well be doubted whether if such a contingency as the failure of the gift to 

Lyons should occur, it would be thoifght proper that any part of the funds 

paid over to the authorities there should be restored to India. 

• 

Their Lordships are not now called upon to decide whether [823] the 
application of the gift which has failed to the relief of criminal prisoners, and the 
transfer of part of it to Lucknow, are proper, or the best possible disposition of 
the fund. All they need say about the actual scheme is, that they do not feel 
justified upon the present appeal in declaring, as they are invited to do, that it 
is necessarily bad, because no part of the fund has been appropriated to the 
Lyons Charity. 

In the result, their Lordships will humbly advise Her Majesty to affirm the 
decree of the High Court, and to dismiss this appeal with costs. 

Appeal dismissed. 

Agents for the Appellant : Messrs. Young, Jackson and Co. 

Agents for the Respondents : Messrs. Lawford and Waterhouse. 

[ 1 Cal. 825 ] 

APPELLATE CIVIL. 


The Slsi March, lb76. 

Present ; 

Mr. Justice L. S. Jackson and Mr. Justice McDonell. 

Khajah Ashanoollah One of the Defendants 

versus 

Bamdhone Bhuttachar jee T, Plaintiff. • 

Limitation— ‘Beng. Act VIII of 1869, s. 27 —Suit for possession with mes^ne 
profits — Defendants — Title. 

A suit for possession of certain lands ** by establishing the plaintiff’s howla right,” and 
for mesne profits, brought against a shareholder of the talook in which the lands are situated, 
a former talookdar, and certain ryots who paid rent to the first defendant, is not a suit to 
recover the occupancy of the land from which the plaintiff has been illegally ejected by the 
person entitled to receive the rent, within the meaning of s. 27 of Beng. Act VIII of 1869, and 
is not governed by the limitation provided by that section. 

Suit for possession of certain lands by establishing the plaintiff’s howla 
rjlght,’* and for mesne profits. The defendants were the auction -purchasers of a 
share of the talook wherein [826] the lands were situated, the lat e talookdar s, 

* Special Appeal No. 1168 of 1875, against a decree of the Second Subordinate Judge of 
Zillah Badkergunge, dated the 6th April 1875, affirming a decree of the Additional Munsif of 
that district, dated the 19th September 1878. 


219 



1 (tal. 82f KHAJAH iSHAltOOLtiAB «. BAMOpSOltB Ao. [1876J 

aod oinrfetdn ryots who, the plaintiff alleged, had joined in ousting hha from 
possession by paying reht to the first defendant. 

Both the lower Oourts having decided the suit in the plaintiff's favour, 
the first defendant appealed to the High Court, (on the ground, amongst others, 
th&t the siiit ought to have been dismissed under s. 27 of Beng, Act VIII ot* 
1869, inasmuch as it had been instituted more than a year after the date of 
dispossession. 

Baboo Chunder Madhub Ohose (with him Baboo Lall Mohun Dasa)^ for tbd 
appellant, contended, that the suit was practically a suit against the landlord ; 
that the second defendant had in fact acted as a servant of the first defendant, 
and that the joinder of the ryots made no difference, since the suit was to 
recover possession, and was not a suit for rent ; and that, therefore, the provisions 
of B. 27 of Beng. Act VIII of 1869 were applicable. 

Baboo Hurry Mohun Chuckerbutty, for the respondent, contended that the 
section cited did not apply to the present suit, because the first defendant was 
only one of several shareholders and not a person solely entitled to receive the 
rent ; secondly, because the plaintiff also claimed mesne profits, and lastly 
because the tenants were joined as defendants — Mugnee Boy v. Lall a, Khoonee 
Lall (6 W. B., Act X Bui., 19). The corresponding section of Act X of 1859 
(s. 23, ol. 6) has been held to be inapplicable to suits in which the plaintiff sets 
out his title, and seeks to have his right declsLred and possession given him in 
pursuance of that title — Gooroodoss Boy v. Bamnarain Mitter (B. L. B., Sup. 
VoL, 628) and Baboo Laljee Sahoo v. Baboo Bhugwan Doss (8 W. B., 337). 

Baboo Chunder Madhub Ohose in reply. 

The judgment of the Court was delivered by 

Jackson, J. — It appears to us that this is not a suit to which the provisions 
of 8. 27 of Beng. Act VIII of 1869 could be applied for the purpose of barring the 
suit as not brought within one year. Whatever other difficulties that section 
may present [327] in regard to suits differing from the present one, we think 
there are many circumstances which prevent the application of it here. In the 
first place, it is not simply a suit to recover the occupancy of land from which 
the plaintiff has been dispossessed by the person entitled to recover the rent. 
There is a certain complication in the facts alleged, because the plaintiff claims 
a howla right of which the principal^defendant altogether denies the existence. 
He.sues Ehajkh AshanooUah, who is not the sole zemindar, but one of the 
persons entitled to the rent. He sues also Bam Coomar Sen, the previous 
talookdar of this estate, and he also sues the several persons who are now pay- 
ing rent to Khajah AshanooUah. The case is not therefore merely whether the 
plaintiff has been unduly ejected from a subsisting tenure, but whether the Courts 
will find and establish by their adjudication a howla right which the plaintiff 
asserts and the defendant deniesv The plaintiff also seeks to recover wasilat. 
Taking all these circumstances together, it appears to us that this is not a suit of 
the simple nature referred to in s. 27, and that clearly limitation would not apply. 
But beyond that it may be observed that this question is now raised for the 
firsjli time in special appeal. The only "kind of limitation set up by the present 
spedal appellant in his answer to th% suit was that of twelve years. He denied 
that the jdaintiff had been, in possession of the land in any shape within twelve 
years previous to the suit. That allegation has been disallowed by both the 
Oourts* I may observe that the defendant’s written statement in this suit has 
been verified by his mookhtear. No doubt, there are certain kinds of oases in 
which an extensive landholder may be allowed to make the verification by iiis 
local agent, but there are many allegations in this case which thed^endant 
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oiigbt to hava peraonally admitted by signing the verifieation himsell, and I do 
not think that the Court should, in the exeroise of itB«di8cretion, allow written 
statements such as the present one to be verified by the mookbtear. For all 
these reasons, we think that the plea now set up must fail, and as there is no 
other point rdied upon, this at>p6al must be dismissed with oosts. 

Appeal dimieeed. 


[828] OBIUINAL CIVIL. 

The 22nd May, 1876. 

Pbesent : 

Mb. Justice Pontipex. 

Nocoor Chunder Bose 
versus 

Kally Coomar Chose. 

Limitation — Act IX of 1871, Sch, II, No. 72 — Promissory Note 
payable on Demand. 

Tho defendant gave the plaintiff a promissory note on the 5th August 1669, payable on 
demand with interest at 5 per cent, per annum. No sum either in respect of principal or interest 
was paid on the note, and payment was demanded for the first time in November 1875. Aot 
XIV of 1859 contains no provision as to tho date of the accrual of the cause of action in a suit 
on a promissory note payable on demand, but Act IX of 1871, which repeals Act XIV of 1859, 
and which applies to suits brought after the Ist April 1873, provides that the cause of action 
in such a suit shall be taken to arise on the date of tho demand. In a suit brought oi^ the 
note after the demand, field that the cause of action arose at the date of the note, and as a 
suit on it would have been barred under Act XIV of 1859 if brought before the Ist April 1873, 
the subsequent repeal of that Act would not revive the plaintiff’s right to sue. 

Suit on a promissory note, payable on demand, dated the 5tb August 1869, 
for Bs. 5,603 with interest at the rate of 5 per cent, per annum. 

The plaint stated that the plaintili for the first time demanded payment of 
the note on the 14th November 1875, and submitted that his cause of action 
arose at that date, and therefore the suit was not barred by limitation. It was 
admitted by the plaintiff that no payment, either in respeqt of principal or 
interest, had been made on the note. The defendant filed a written statement, 
in which he submitted that the suit was barred by limitation, but he did not 
appear at the hearing of the suit. 

Mr. Bonnerjee, for the plaintiff', contended that the suit was not barred : it 
was brought after the Ist April 1873, and therefore Act IX of 1871 would apply. 
By No. 72 of Schedule 11 of that Act, the cause of action on a promissory note 
payable on [329] demand, would arise on the demand being made, and that 
having occurred within three years, the suit is not barred. 

Even under Aot XIV of 1859, which was repealed by Aot IX of 1871, the 
suit would not have been barred: it is Submitted a demand would have been 
necessary, and that limitation would no^ begin to run until such demand^ had 
been made. Act' XIV of 1859 contains no provision as to the date of the arising 
of the cause of action on a promissory note payable on demand. There are 
conflicting oases on the point. In Parbati Charan Mookerjee v. Bamnarayan 
MaUlal (6 B. L. B., 396), it was held that where it was agreed that a sum of 
money should be repaid on demand, and that a monthly sum should be paid on 
it in the meantime, the cause of action arose from the date of the agreement to 
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repay and not from the date of the demand ; but in a subsequent and similat 
case — Bmmmamayi Dasi v. Abhai^ Charan Chowdry (7 B. L. B., 489) — it was 
held that the cause of action arose from the date of the demand. [PONTIFBX, J. 
— Is there not a decision that if the suit were barred under Act XIV of 1859, 
the subsequent repeal of the Act would not revive ft ?] Yes, the case of Thakoor 
KctpilnatUh Sahat Deo v. Oovemment (13 B. L. B., 445) is on that point in favour 
of the defendant, see p. 460. 

Pontlfex, J. (after shortly ftating the facts as above, continued) : — 
I was referred to two oases said to be conflicting with one another. One 
Parbati Oharan Mookerjee v. liamnarayan Matilal (5 B. L. B., 396) decided by 
MacphekSON, j., and the other Brammamayi Dasi v. Abhai Charan Chowdry 
(7 B. L. B., 489) decided by Norman and Phear, JJ. In each of these oases 
interest had been paid up to within a short time of the date of suit. And in the 
second case, Phear, J., expressly held that limitation did not apply, however 
interest had been paid. As long," he said, ** as the plaintiff forebore to make 
demand of the principal, and the defendant at the stipulated periods paid the 
monthly sums by way of interest, so long it was, as it seems to me, impossible in 
reason to say that the plaintiff had any cause of suit." In my opinion, both of the 
oases cited are adverse to the^ plaintiff's claim, and, if additional authority was 
necessary, I might refer CSSOj to the case of Hempammal v. Hanuman (2 Mad. 
H. C. Bep., 472). In the present case neither principal nor interest has been 
paid since the 5th of August 1869, and if the plaintiff had instituted his suit on 
the 6th of August 1872, it must have been dismissed as barred by limitation. 

It is impossible for me to hold that he is not barred now because he has 
deferred the institution of his suit until after the 1st day of April 1873, the date 
mentioned in s. 1 of the Limitation Act of 1871 (see Venkatcuihella Mudali v. 
ScLshagherry Ba% 7 Mad. H. 0., 283 ; Molakatella Nagannav, Pedda Narappa, 
7 Mad. H. 0., 288 ; Venkataramanier v. Manche Eeddy, 7 Mad. H. 0., 298 ; and 
Chinnasami Iyengar v. Oopalacharry , 7 Mad. H. 0., 392 ; Init see Madhavbhai 
Shiovbhai v. Fattesang Nathubhai, 10 Bom. H. C., 487). 

I must, therefore, dismiss the plaintiff ’s suit, but, as the defendant does not 
appear, without costs. 

Suit dismissed. 

Attorney for the Plaintiff : Baboo Kallynath Mitter, 

Attorney for the Defend^ipt : Baboo Troylncknath Hoya. 

NOTES. 

C LIMITATION— EFFECT OF REPEAL 

These cases, 1 Cal., 328, (1877) 3 Gal., 331 and 4 Cal., 283, were overruled in (1880) 6 
Cal., 340, where it was held that the law of limitation at the date of the institution of the suit 
should be applied, even though under the repealed law the claim was unenforceable. See also 
(1880) 6 Cal., 897. 

This caise was followed in Bombay in (1879) 4 Bold., 230.] 
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PRIVY COUNCIL. 

The 1st, 2nd, 3rd and 4th February, 1876. 

• Pbesent : 

Sib J. W. Colvile, Sib B. Peacock, Sib M. E. SjUth and 
Sib B. P. Collieb. 

Moung Shoay Att .‘...Defendant 

versus 

Ko Byaw Plaintiff. 

[On Appeal from the Special Qov/rt of British Burma,] 

Duress — Imprisonment — Avoidance of Contract, 

An agent employed by the plaintifi to purchase timber for him in the Siamese territory 
was imprisoned by an officer of the Siamese Government, on a charge brought against 
him by the defendant of stealing timber. In order to obtain his release he contracted to 
purchase from the defendant, for the plaintiff, the timber which he was charged with stealing, 
at a price much beyond its value. Eeldy that the plaintiff might repudiate the contract as 
obtained under duress. 

psi] In England the mere fact of imprisonment is not deemed sufficient to avoid an 
agreement made by one who is in lawful custody under the regular process of a Court of 
competent jurisdiction, where no undue advantage is taken of the situation of the party 
making the agreement. But in a country in which there is no settled system of law or pro- 
cedure, and where the Judge is invested with arbitrary powers, imprisonment may in ftself 
amount to duress such as will avoid a contract entered into by the prisoner with the view of 
obtaining release. 

Appeal from a decree of the Special Court of British Burma, dated 3rd 
of June 1874, reversing a decree of the Judge of Moulmein, dated 21st April 
1874. 

The suit was instituted to recover Es. 28,603 damages from the defendant, 
for wrongfully causing the agent of the plaintiff, one Nga Douk, whilst under 
restraint, to enter on behalf of the plaintiff into a contract, by which the 
plaintiff sustained considerable loss. By the contract in question, Douk^ was 
to buy from the defendant 152 logs of timber at a very high price, and to give 
up to him some elephants and harness belonging to the plaintiff, a sum of 
Bs. 3,000 deposited by the plaintiff with a binyakin (an officer of the Siamese 
Government), who was alleged to be acting in the matter in collusion with the 
defendant, as payment of timber-duty, and a sum of Es. 4,700, which the 
plaintiff had advanced to certain foresters for timber which he was unable to 
utilize through being deprived of his elephants. The plaintiff claimed these 
two sums, with interest at 5 per cent, per annum, for fifteen months ; he also 
claimed Es. 6,128 for the elephants and harness, and Es. 9,000 as hire for the 
elephants for fifteen monl^hs, at Es. 150 each per month. In the Court of the 
Judge of Moulmein, the suit was dismissed with costs ; but this decree was 
reversed on appeal by the Special Court of British Burma, on the ground that 
the contract was void a^ having been made under duress ; and a decree was 
given for Es. 3,080 for the elephants and harness, for the sum of Bs. 3,000 
deposited with the binyakin with the interest claimed, and for the use of four 
riepbants for the time stated at Es. 140 per month. The claim of Bs. 4,700 
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was disallowed, as being, even if proved to have been advanced, too remote to 
be recovered in this snit. From^that decree, the defendant appealed to Her 
Majesty in Council. 

[888] Mr. Leithf Q. 0., and Mr. Doyne for .^jhe Appellant. 

Mr. Oave^ Q.^0., and Mr. Goryton for the Respondent. 

The Jadjment of their Lordships was delivered by 

Sir He Es Smith. — ^Tbis is an appeal from a decree of the Special Court 
of British Burma, reversing a decree of the Judge ^of Moulmein, which had 
dismissed the plaintiff’s suit, and giving instead of that decree a judgment for 
the plaintiff for the sum of Rs. 8,480, with interest. 

The plaintiff and defendant are merchants in the timber trade, residing at 
Moulmein, in British Burma, and it is their practice to go up into the Siamese 
territory, and under permission from the Government to cut timber there, and 
bring it down in a manner which has been described by Mr. Goryton, to 
Moulmein. The plaintiff, at the time when the transactions which gave occa- 
sion to these proceedings took place, did not go into the Siamese territory 
himself, but employed an agent called Douk to purchase timber for him, and 
entrusted him with a considerable sum of money, and with elephants used in 
drawing the timber which has been cut. It seems that Douk, on the 20th 
September 1870, entered into an agreement with a man called Pho to purchase 
some timber, 200 logs, if Pho could obtain a permit. It will be necessary, 
hereafter, to consider that agreement more in detail ; it is sufficient now 
to state the fact that such an agreement was made, and the general purport 
of i^. A few months afterwards, on the 3rd of January in the following 
year 1871, thp defendant, who was personally on the spot, also entered into an 
agreement with the same man Pho, to out timber for him, under a permit 
which* the defendant had obtained from the Siamese authorities. The defendant 
entered into agreements with two other foresters of a similar kind. Timber 
was out by Pho and by the two other foresters, and on the 6th May, Douk, the 
plaintiff's agent, went to the two creeks which seem to be called Whaypoogan 
and Whaykoonpai, where the timber was stacked, and put his mark upon 152 
logs. It appears upon the evidence, that at that time there were no marks 
(|888] upon the timber, except those of the foresters who had cut it. It seems 
that Pho had cut 81 of these logs, and the two other men had out 71 logs. 
The defendant hearing of this proceeding, complained to a Siamese officer, 
styled binyakin, who was said to be a Judge of the district, of what Douk had 
done, and the Judge sent a peon with the defendant to arrest Douk, and to 
bring him before him. It seems that after searching for Douk for two or three 
days, he was found, and taken into custody, considerable violence being used. 
How far some violence was necessary to secure him, or what degree of force 
might reasonably have been employed for that purpose, does not appear, but 
certainly it would seem that a great deal of violence was used ; that he was 
beaten, tied with a rope, and in this state carried into the presence of the 
binyakin. When there the binyakin pirt Douk into irons, with an iron collar 
round his neck, and it is said that threats of personal .violence were used towards 
him, unchecked by the binyakin. There is probably some exaggeration in the 
evidrace upon that point. But enough remains to show that he was not only 
placed in imprisonment, but had these irons put upon him, and an iron collar. 
Under these circumstances, he was charged with having put his mark upon the 
legs, and hnwas charged with having so done fraudulently and criminally. That 
being the state of affurs, and Doidc being evidently under great apprehenpion at 
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the time ae to vtrbat further might happen, it was proposed that he, haying put 
his mark upon the timber, should purchase it ; then there was a parley as to 
the price, and ultimately it was stated that the pried he must give for this 
timber should be 45 rupees a log, a price certainly much larger than the value 
of the timber as it then lay. TEt is said to be the law of Siam that. a man who 
has improperly put his mark upon timber which does not belong to him is liable 
to pay the value of 10 logs for every log so marked. That law or custom is by 
no means clearly proved, but whether it be so or not, it is clear that the 
agreement for the purchase of the logs by Douk was at a price considerably 
beyond their value. 

* 

It has been argued on the part of the appellant that although Douk must 
be considered as a prisoner at the time before this Judge, yet his imprisonment 
was lawful, and therefore that the [3343 contract cannot be avoided on the 
ground that he was under illegal constraint at the time he made it. The Judge 
cf Moulmein is right in his view of the law of England, that in this country if 
a man is under lawful imprisonment for a civil debt, an agreement which 
he makes while subject to that constraint is not, by reason of bis being 
so subject to it, capable of being avoided, provided that it is not unconscionable. 
Blit imprisonment in a country where there is no settled system of law or 
procedure, and where the Judge is invested with arbitrary powers, is duress of a 
wholly different kind. In the one case the prisoner knows that the length and 
severity of his imprisonment are defined and limited by the law, and cannot be 
exceeded; whereas in the other the prisoner neither knows what will be the length 
of his imprisonment, nor what amount of pain and misery he may be put to ; all is 
indefinite ; and therefore the apprehension acting on the mind of a man in such 
a situation would be infinitely greater than if he were imprisoned in a country 
like England, where the law is settled, and cannot be exceeded by the Judgd. 

With regard to the actual circumstances of this imprisonment, there was a 
great deal of violence used at the time of the arrest, and whether some violence 
was justified or not by Douk’s resistance, it is unquestionable that he received 
a severe beating, which would affect the state of his mind. Then he was put 
into irons. The charge is made against him — not that he had unintentionally 
put his mark upon the property of another — but that he had done so criminally, 
with a view to steal it. He knew what had happened and might happen again 
in this Siamese territory, — that a wrongful act of that kind might be very severely 
punished, and to an extent which in this country might bd* supposed tp be 
disproportionate to the offence. 

No doubt, speaking generally, all matters relating to a contract are to be 
decided by the law of the country where the contract is made, but there are 
principles of universal application by which all contracts, wherever made, must 
be judged. The first principle of contract is, that there should be voluntary 
consent to it. In this country duress has always been held to avoid a contract, 
except in certain cases where the imprisonment [3333 Is lawful. But this ex- 
ception would not be held to apply to a case where a man is in custody upon a 
criminal charge like the present, and has made an agreement to give a benefit to 
another to release him fropi that charge ; in fact such a contract in this country 
would be held to be void on other grounas. Upon the face of it, this contract 
shows that the man was charged with a criminal offence. ** Treephaw ” — that 
is Douk — “ requests not to raise contention against me with regard to having 
stolen, impressed, and struck with hammer mark the 162 logs of teak timber 
which has been out, worked, and kept at thp place allotted by Moung Shoay Att 
in the forest, for which Moung Shoay Att obtained the Imperial order and 
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^i^tton peormit." It was to get rid of that charge of having stolen these logs, when 
he was in custody under the circumstances which have been referred to, that this 
agreement was made. Their Lordships therefore think that the plaintiff may 
repudiate it, as having been made by his agent when under duress. 

It is to be observed that the treaty between the British Government and the 
Siamese Government contains this clause : '' With reference to the punishment 
of offences or the settlement of disputes, it is agreed that all criminal cases in 
which both parties are British subjects, or*in which the defendant is a British 
subject, shall be tried and determined by the British Consul." It seems, 
therefore, that the binyakin Had no jurisdiction to tr^ the offence, and the 
proceedings bear the character of an attempt, by bringing Douk before this 
Judge, to extort an agreement from him. 

Their Lordships for these reasons think that this agreement does not in 
any Way bind the plaintiff ; and inasmuch as Bs. 3,000 of his money was paid, 
and his elephants were delivered under it, that he is entitled to bring this suit. 

A question was raised whether the agreement had not been confirmed and 
ratified by the subsequent acts of the plaintiff, or Douk as his agent. No 
doubt, if there had been a clear ratification, it being in the power of the plain- 
tiff to ratify or reject it, if there were circumstances from which a ratification 
might properly be presumed, he would be bound by it, but their Lordships do 
not find any evidence of such a ratification. The [386] delivery of the 
elephants was in effect made before the constraint or the apprehension of 
constraint had disappeared ; for simultaneously with entering into this 
agreement, it appears that Douk gave an order to the man who had the custody of 
the elephants, to give them up to the defendant, and although the actual delivery 
didmot take place immediately, it was made in consequence of that order, and 
Douk says he was in such a state of apprehension that he could do nothing 
afterwards, and as soon as he recovered from his beating, went down to Moul- 
mein. The other point is that the timber was accepted by the plaintiff. But 
their Lordships think that it was not accepted under such circumstances as 
constitute a ratification, because, all the way through, Douk was protesting 
against this agreement, and so was the plaintiff, claiming the timber as his own 
property. 

Another ground suggested by the Special Court on which this agreement 
could not be sustained as agaijnst the plaintiff, seems to their Lordships to be 
welllounded. Douk being in custody upon a criminal charge had clearly no 
authority to part with his employer's property, or to make an agreement to part 
with it, to relieve himself from such a charge. If there had been any question 
of a civil nature, it might have been within the scope of his authority, as a 
general agent, to comprvjmise such a claim, but when charged with personal 
misconduct and a crime, vrhich it cannot be assumed that his principal had 
authorized, no authority from the employer can be implied that his money and 
his elephants should be handed over to the man making the charge, in order to 
relieve his agent from it. It is sufficient, however, to decide that the agreement 
is avoided on the ground of the duress for, as the lower Appellate Court observes, 
this last ground for impeaching the agreement was not made in the pleadings. 

Their Lordships having come to this conclusion upon the agreement, it 
follows that the decree in favour of the plaintiff must stand. 

Then the question arrises whether a deduction should not be made from 
the amount p. the decree for the valpe of the timber, which their Lordships are 
satisfied the plaintiff got into his £S87] possession. Undoubtedly if the ^b^ 
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belonged to the plaintiif , and the claim qoade by defendant upon it was 
an invalid one, no deduction ought to be made from the damages, although 
possession of it may have been obtained in consequence of this agreement. 
This raises the question to ^hom the timber belonged at the time when this 
agreement was made up on the 10th May. (His Lordship, after gbing through 
the evidence on this point and finding it in favour of the defendant, conti- 
nued :) Their Lordships are therefore of opinion that the total amount decreed 
and payable to the plaintiff under tlie decrep appealed from should be reduced 
by the sum of Bs. 3,040, being the value of the 152 logs of timber at Bs. 20 
per log. The amount sa reduced will be payable to the plaintiff with interest 
thereon at 5 per cent, from the date of the said decree to the date of realisation. 

Their Lordships will humbly advise Her Majesty that the decree be varied 
by making the reduction in these terms, and that in other respects it be 
affirmed. The decree being thus varied, their Lordships think there should be 
no costs of this appeal. 

Decree varied. 

Agent for the Appellant : Mr. W. D. 11. Oehtne. 

Agents for the Bespondent : Messrs. Watkins and Lattey. 

OBIGINAL CIVIL. 

The ISth and 14th March and Kith May^ 1876. 

Present : 

Sir Bichard Garth, Kt„ Chief Justice, and Mr. Justice 

PONTIPEX. 


Bhuggobutty Dossee Plaintiff 

versus 

Shamachurn Bose and others Defendants. 


Mortgage — Lien of Mortgagee on sale of Bight, Title and Interest of 
Mortgagor — Writ of fi. fa. — Purchaser (^t Sheriff's scde at 
instance of Mortgagee. * 

N, M and G borrowed from B a sura of Rs. 12,000, to socuro repayment of which they 
executed in her favour a joint and several bond in May 1863 for payment of the said sura with 
interest on the 6th of May 1864, aud also a warrant to confess judgment on the bond. On the 
27th of April 1864, N, M [833] and G executed a mortgage, in the English form, of certain pro- 
perty to B purporting to do so in pursuance of an agreement alleged to have been entered into 
between them and B at the time the money was advanced by B in 1863 ; but the evidence 
was not sufficient to show th.it such agreement had been entered into. Under a writ otfi. fa, 
issued previously to the mortgage of 1861, vie.^ on the 2drd of March 1864, in a suit against 
M and N, the Sheriff sold to A, on the 7th July 1864, the right, title and interest of M and N 
in the mortgaged property. Assuming that an agreement to mortgage had been entered into 
in 1863, A had no notice of such agreement. After this, a writ of fi. fa. was issued by the 
Sheriff, at the instance of B, in execution of a decree which B had caused to be entered upon 
the bond of May 1863 ; and under that writ the Sheriff, on the 22nd February 1866, sold the 
right, title and interest of N, M and Q irf the mortgaged property, and A became the pur- 
chaser. The purchase-money at this sale was paid to B, and A entered into possession of the 
property. 
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In a suit by B against J and others on the mortgage of tite 27th of April 1864, for fom- 
olosure or sale of the property* the Oourt^below (PHBAR, J.) Md : — 

that the fa, issued on the 23rl of March 1864, previously to the mortgage, must be 
taken to have operated against the share of M and N from the date when it was issued ; 

t 

that even if there was an agreement to mortgage, as alleged, then, although as against 
N, M and Q themselves, a Oourt of Equity would treat such agreement as equivalent to an 
actual mortgage, yet it would not do so as agaitist a purchaser under the ft, fa. without 
notice ; and 

that the sale of the 7th July 1864, therefore, passed the shares of H and N A free of 
any rights or equities of B, 

Further, that the sale by the Shoriif, of the 22nd February 1866, having been effected at 
the instance of B, for the purpose of realizing the mortgage-debt, was operative, as between 
B and A, to pass to A the entire shares of AT, M and G in tbs prop3rty free of B's mortgage 
lien. 


Held on appeal, that no agreement to mortgage being established, the sale by the Sheriff 
to A in 1864 overrode the mortgage to B, and passed to A the shares of M and N. 

Held further, that the sale by the Sheriff in 1866 being of the right, title and interest of 
N, M and (7, and made at the instance of B, without notice of her mortgage, and B having 
received the purchase-money, which would appear to have been estimated on the value of the 
unencumbered shares, and no objection having been made to the sale by the mortgagors, who 
had allowed A to hold unchallenged possession ever since, the entire equitable estate in the 
share of O must be taken to have passed to A, 

A mortgagee is not entitled, by means of a money-decree obtained on a collateral security, 
such as a bond or covenant, to obtain a sale of the equity of redemption separately. To allow 
him to do so would deprive the [889] mortgagor of a privilege which is an equitable incident 
of the contract of mortgage, — namely, a fair allowance of time to enable him to redeem the 
property. * 

f 

Appeal from a decision of Pheae, J., dated 26th July 1876. 

This was a suit on a mortgage, dated 27th April 1864, for foreclosure or 
sale of 28-48ths of a house and land in Calcutta ; but the case is worth 
reporting only in so far as it relates to 14 out of these 28 shares. 

•In the plaint and written statement of the plaintiff, it was alleged that 
Nobinebunder, Muttylall and Gopalchunder, the owners of these 14 shares, 
borrowed from the plaintiff Es. 12,000 on 9th May 1863, and to secure 
re-payment thereof executed in her favour a joint and several bond for payment 
of the said sum with interest on the 6th May 1864, and also a warrant to 
confess judgment thereon, and agreed to execute the mortgage now sued on by 
way of further security for the loan ; that on 27th April 1864 the mortgage now 
in suit was, in pursuance of the aforesaid agreement, executed by Nobin^. 
ofaunder, Muttylall and Gopalchunder in favour of the plaintiff ; that the 
money advanced on the bond and mortgage formed a portion of the estate of 
the plaintiff's deceased husband Baneymadhub Mitter, of which the Court 
Eeoeiver had been appointed Beoeiver, and on default being made in payment 
of the sums secured by the bond and mortgage, the Beceiver in the name of 

* See on this point the following cases cited in the argument before the Appellate 
Court —BamZoeItttn Sircar v. Kamifii Debi, 6 460n. ; S.C. on appeal, 10 B.L.B., 

60n. ; Kmdu Chowdkry v. Gobindnwf^ Dasi, 4 B.L.E., 0. C., 88; K(tpiim 

JOebiv, BmUochun ^Sircar, 6 B.L.B.«450i and Neerunjun Mookerj^v, Oj^ndro j0armn 
jDed, 10 B.L,Rm 67; , ^ { 
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the plaintiff obtained a writ of fi. fa., in pursuance of which the Sheriff seized 
the right, title and interest of Nobinchunderl Muttylall and Gopalchunder in 
the mortgaged premises, and sold the same on the 22nd February 1666 for 
Bs. 3,700 to the defendant Aimndlall Doss, who obtained possession thereof 
under his purchase ; that besides this purchase-money the plaintiff had received 
nothing on account of her debt. The plaintiff also alleged that the defendant, 
CS40] at the time of his purchase, was aware of the existence of the mortgage. 
The plaint prayed for an account, *for foreclosure or sale, for possession, and 
for such furtW relief as the plaintiff might Be entitled to. 

From the written statement of the defendant Anundlall Doss, it appeared 
that, under a writ of fifa,, issued on the 23rd March 1864 in the suit of one 
Thomas Owen against Muttylall and Nobinchunder, the Sheriff, on the 7th 
July 1864, seized and put up for sale the right, title and interest of Nobin- 
chunder and Muttylall in the said house and land, and it was purchased by 
Goureychurn Chatterjee, but at his request transferred by the Sheriff to the 
defendant Anundlall, and on the 10th August 1864 the Sheriff executed in 
favour of the defendant Anundlall a bill of sale of the right, title and interest of 
Muttylall Bose and Nobinchunder Bose ; that the defendant Anundlall had no 
notice at the time of his purchase of the plaintiff’s mortgage ; that on 22nd 
February 1866 the Sheriff, in pursuance of the writ of /i. fa., mentioned in the 
plaint, put up for sale the right, title and interest of Nobinchunder Bose, 
Muttylall Bose, and Gopalchunder Bose of in and to the said house and 
permises, and one Nobongo Moonjery Dassee became the purchaser, and trans- 
ferred the said purchase to the defendant Anundlall, who obtained from the 
Sheriff and the purchaser and her son a bill of sale thereof on 18th June 1866. 
The defendant Anundlall submitted that the mortgage mentioned in the plakit, 
even if executed by the parties by whom it purported to be executed, was 
fraudulent, and was executed to avoid payment of the decree which then 
remained unsatisfied against Nobinchunder and Muttylall, in respect of which 
the fi. fa., in the suit of Thomas Owen was issued, and was therefore void as 
against the defendant, and that the shares of the said Nobinchunder and 
Muttylall in the said house and premises did not pass under the mortgage ; that 
the writ of /a., in execution of which the sale of 22nd February 1866 took 
place, having been issued at the instance of the plaintiff, the said property was 
sold discharged of the mortgage debt, even if the said mortgage were held to be 
otherwise valid and binding. The defendant further submitfed that if, the 
Court should be of [341] opinion that the sale of 22nd February 1866 did 
not discharge the mortgage debt, then that the said motgage could operate 
only against the share of Gopalchunder Bose in the said house and premises. 

Pheah, J., after stating the facts, observed, that if the mortgage on which 
the plaintiff* relied was established, the first question would be whetlier the 
sale of July 1864, effected under Mr, Owen’s fi. fa., which was issued in March 
1864 before the date of that mortgage, would not prevail against it. That the 
defendant urged that that mortgage was made without valuable consideration, 
and that the case of the plaintiff was that it was made in pursuance of the 
original agreement, on which the plaintiff lent her money on the 9th April 
1863, and that therefore it was founded on substantial consideration. 

The learned Judge having then examined the evidence on this point said, 
that he was on the whole disposed4to think that the defendant’s contention to 
the effect that the mortgage of 27th April 1864 did not stand on the considera- 
tion of the loan of May 1863 was a just contention. 
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Assumintgi however,^ that the ^mortgage was an effective conveyance or 
instrument, he asked what was the effect of Mr. Owen's fi, fa., which preceded 
it? He then continued as follows : — 

This question, as well as one which will occur presently, seems to necessi- 
tate a slight" examination of the English cases so far as they bear on the 
operation of a writ oifi.fa, 

I have more than once in this Court had occasion to express the opinion 
that an order for the sale of a judgment-debtor’s goods, made to enforce 
execution of a decree, whatever its shape, and whether preceded by actual 
attachment or not, has the effect of binding the debtor’s property as against 
any alienations which the debtor himself may make after its date. The 
proceedings in execution taken for the purpose of effecting a sale are in a 
sense proceedings in the suit against property, and all persons, who purchase 
from the judgment-debtor pending those proceedings, come into the position of 
purchasers pendente Lite, and in a case lately before me and now pending before 
an [342] Appeal Bench — Dorab Ally Khan v. Khajah Moheeoodeen (I. L. B., 
1 Cal., 104} —I felt myself obliged to act on that view with regard to the 
operation of the writ of fi., fa. issued by this Court in a suit which had been 
commenced in the Supreme Court. The English cases which I have been 
able to find touching on this point seem to support that view entirely. Doubt- 
less a writ of execution in the English Courts of whatever form is issued as of 
course founded on the record and judgment signed, but it is in its nature a 
judicial order operative as such till set aside even though taken out irregularly. 
This was settled in Blanchenay v. Burt (4 Q. B., 707), and it was expressly 
stated by POLLOCK, C. B., in Wright v. Mills (5 Jur. N. S., 771) that the 
issuing of a fi, fa,, was a judicial act. 

As against the owner of goods, the writ of Ji. fa., is an order that the goods 
be sold, and it is operative from the date of teste, which, under the old practice, 
might have been a date long antecedent to the actual issue, though as against 
bond fide purchasers for value the Statute of Frauds stayed its operation till it 
was delivered to the Sheriff. This matter was first explained in Bragner v. 
Langmead (7 T. B., 20). 

The operation of a fi. fa., in itself was to give the judgment-creditor a 
right to have the property sold : it did not alter the property in the goods, but 
it oxiginated the right to sell in the judgment-creditor, which took priority 
from the date of the writ. The leading case on this point is Giles v. Grover 
(1 Cl. & F., 72) ; see per TiNDAL, C. J., at p. 201. The principle was also explained 
by Littledale, J., in Lucas v. Nochells (10 Bing., 157, see p. 182), and by Lord 
BllenBOROUGH in Payne v. Drewe (4 East., 523). There remains I think no 
doubt what the effect of a,/i./a., is in England as regards the property against 
which it operates. There 1 need hardly say the writ only issues against goods 
and chattels, and it is one of the questions in the present case, what did the 
writ issused by Mr. Owen in 1864 operate [343] upon ? The plaintiff says it 
operated solely on the defendant's equity of redemption in the premises. This 
position is I think unfortunate, because there is ample authority to show that 
ill England the writ of fi. fa., cannot be made use of against the equity of 
redemption in such property as the writ itself can operate on. For instance, 
although the Sheriff can seize the leasehold of the debtor, he cannot seize the 
debtor's equity of redemption in the leasehold, because the legal estate is in the 
h^nds of ^0 mortgagee. A fi, fa., in England issuing from the Common Law 
Courts was ^nly directed to legal assets, and in the eye of the Common i Law 
Courts the moi^agor bad no legal ^tate in property mortgaged. The cases 
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of Burdon v. Kennedy (3 Atk., 738) and Scott v. Scholey (8 East, 467, see p. 483) 
serve to establish this proposition. * • 

But in this Court, which is a Court of equity as well as of law, the relations 
between mortgagor and mortgagee of immoveable property, though no doubt 
governed by the mortgage contract, do not amount to two estates or two sorts 
of property. This Court only recognises in the mortgagee the right to recover 
the money due on the mortgage, and. the right to obtain and hold the mortgaged 
property till foreclosure as security for repayment. On the other hand the 
mortgagor has the whole beneficial interest in the.lands subject to the mortga- 
gee’s right to have effect given to his security. 

And from the date of the Charter of the Supreme Court, the writ of fi. fa, has 
issued indifferently against all classes of property belonging to the debtor with- 
out any distinction as to whether it is land, i,e,, immoveable or moveable. This 
is pointed out in the Master’s Eeport in Freeman v. Fairlie, printed, I think, in 
1 Moore’s Indian Appeals at the end of the case of Mayor of Lyons v. East 
India Company (p. 306). And every form of writ of fi, fa., from whatever side 
of the Court issued, to which I have been able to get access, is couched in the 
same perfectly general terms. Form 10 given in the rules of the Supreme 
Court, which were made after the passing of Act VI of 1855, is in these words : 

[344] “ Process op Execution against Property. 

Writ of fieri faciaa on a Judgtnmt for Plaintiff on Die Plea Side, 

Victoria by the Grace of God of the United Kingdom of Great Britain and Ireland, 
Queen, defender of the faith, an^ so forth. 

Fort William in Bengal. To the Sheriff of the Town of Calcutta, and Factory of Fort 

William in Bengal. 

Greeting, we command you that you cause to bo levied and made of the houses, lands, 
debts, and other effects, moveable and immoveable, of C. D., now or late of in the ptovinces, 
districts or countries of Bengal, Bihar and Orissa, and the province or district of Benares, or 
in any of the factories, districts, and places which now are annexed to and made subject to the 
Presidency of Fort William in Bengal aforesaid, by seizure, and if it be necessary by sale 
thereof, company’s rupees (the amount of all the monies recovered by Ihe judgment) which 
A. B. lately in our Supreme Court of Judicature at Fort William in Bengal, on the Plea Side 
thereof, recovered against him, whereof the said C. D. is convicted, and have that money 
before the Justices our said Court at Fort William aforesaid, immediately after the execution 
hereof, to be rendered to the said A. B., and that you do all such things as by Act No. VI of 
1865 you are authorised and required to do in this behalf, and in what manner you shall have 
executed this our writ make appear to our said Court at Fort William aforesj^id immediately 
after the execution hereof, and have you there then this writ. • Witness Sir Chief Justice 
at Fort William aforesaid, the day of 

in the year of our Lord one thousand eight hundred and fifty.” 

I am of opinion that the fi, fa, issued on Mr. Owen’s application must be 
taken to have issued against all the property of the judgment-debtors whatever 
the character of that property. Those debtors were Muttylall and Nobinchunder, 
and they at the time when the fi, fa, was issued had not actually mortgaged 
the house to the plaintiff, but at most had agreed to mortgage. The fi, fa, then 
in my view operated against their shares in the house from the date when it 
was issued. 

If it be assumed for thp moment that^they had agreed to mortgage those 
shares to the plaintiff, then although as against themselves a Court of Equity 
would treat the agreement to mortgage as equivalent to an actual mortgage, yet 
this would [ 348 ] not be so as against a purchaser under the fi, fa, without 
notice, and little or nothing as the evidence of an agreement on the part of 
Muttylall and Nobinchunder to mortgage is, the evidence of the defendant 
having knowledge of such an agreement at the date of the fi, fa, or even at the 


231 



i GaL S«6 


BHUGOOBUTTY DOSSEB V. 


date of his purchase is still less. It seems to me therefore that even under 
this hypothesis of an agifeement t6 mortgage, the sale under Mr. Owen's fi* fa, 
passed the property to the purchaser free of any rights or equities of the plain- 
tiff. But I have already said I think it has not been established by evidence 
that the plaintiff had right of recourse equitable or other to the property in 
the hands of Muttylall and Nobinchunder at that time, and if so the matter is 
clear of all question of notice to the defendant. 

But the discussion relative to the effect of the fi, fa, just gone through at 
some length leads me to the 'opinion that whatever had previously happened, 
and even if the plaintiff’s contention as to the mortgage is made out, the sale 
by the Sheriff on the 22nd February 1S66 as between the plaintiff and 
defendant passed to the defendant the entire share of Nobin, Muttylall and 
Qopalchunder Bose free of the plaintiff’s mortgage lien. That sale was effected 
at the instance of the plaintiff and by getting the fi, fa. issued in execution of 
the money-decree which bad been entered up by her on the bond of May 1363, 
She got in substance the same right of recourse against the property affected 
by the fi. fa. as she had by the terms of her mortgage on the property affected 
by that instrument, in other words simply the right to have the property sold 
and to apply the proceeds of sale to payment of the debt which was owing to 
her, and which was the same debt, namely, the bond debt in both cases ; the 
alternative right to foreclose does not materially affect the comparison. Had 
the fi. fa. issued at the instance of a third party, any sale effected under it 
would have passed the property to the purchaser, subject to the plaintiff’s prior 
right to realize her mortgage debt either out of that property or bf the coercive 
process of taking possession of and holding it. As however it was issued at 
the instance of the plaintiff herself for the purpose of realizing that very debt, 
it seems plain that the sale and conveyance of the property [3463 could not be 
subject to a still remaining right in her to sell the property over again to 
reaHze that debt. 

It was put in argument (not expressly but by implication) that after the 
mortgage the property in the house consisted of two parts, namely, the 
mortgagee’s estate and the mortgagor’s estate (or equity of redemption), and 
that what was sold under the fi. fa. was the latter only. I need not now 
discuss the meanings of these terms as understood in the English system of 
real property law, administered as that law is in two sets of Courts (common 
law and equity) of differing jurisdictions. This Court is a Court both of law 
and equity with complete jurisdiction to deal with the matter according to the 
true relations between the parties, and I have already pointed out what those 
relations are in tihc case of mortgage. I think then that the plaintiff, after 
having sold the share of Nobin, Muttylall and Oopalchunder under the fi. fa. 
issued by her in 1866, cannot now maintain that those shares still remain 
mortgaged $o her. 

Indeed I think it appears on a little consideration that it would be absurd 
to hold that she sold the property in February 1866 subject to her previous 
mortgage lien ; for by the act of sellipg she reduced the extent of her lien neces- 
sarily by the amount of the purchase-money, and therefore there must be a 
very substantial difference between the lien subject to which the property was 
put up for sale ^nd bought, and the lien which remained to the plaintiff after the 
sale. The only other alternative seems to be that the property was put up for 
sale and sold subject to a lien which could only be ascertained by solvit]^ an 
algebriuc equation, and that as a matter of practice is absurd. 
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The result is that, in the view of the ease at which I have arrived, the 
plaintiff cannot set up any mortgage againsO the defendant Anundlall Doss in 
respect of the shares of Nobin, Muttylall and Gopalchmider Bose in this house. 

This suit must be dismisfied with costs No. 2 as against Anundlall Doss. 

From this decision the plaintiff appealed. 

[847] Mr. Kennedy and Mr. Dgnnerjee for the Appellant. 

Mr. Jackson for the Respondents. 

• 

Mr. Kennedy, — No change was produced in the law by giving the Courts 
here power to administer both law and equity ; the fact that equity will not 
grant relief causes no change in any strictly legal rights to which the plaintiff 
may be entitled. Whether there was notice or not is immaterial if the mort- 
gage is a valid one, but the inference to he drawn from the evidence is that 
there was notice. The sale of the right, title and interest of the mortgagor 
cannot have any effect on the mortgagee’s title ; at any rate the sale of the 
equity of redemption of a portion of the property could not discharge the rest. 
[PONTIFBX, J., referred to Syud Emam Momtazooddeen v. Bajcoomar Dass (14 
408) and Syed Nazir Hossein v. Pearoo Thovildarinee (14 B. L. R., 426 
note).] Those cases are decided with respect to mofussil bonds, which are differ- 
ent : here the mortgage was in the English form. There is an Act (VI of 1856) 
which specially empowers the sale of the equity of redemption. It has been 
deemed inequitable to permit the mortgagee to sell for the same debt the pro- 
perty on which the debt was created and to retain his lien, so he could not 
execute his decree against the mortgaged property. Here only the right, title 
and interest of the mortgagors were sold, and not the right, title and intefest 
of any other person. The remedy of a mortgagee until 1866 was not sale but 
foreclosure. The mortgagee cannot sell the equity of redemption ; see Kamini 
Debi V. Ramlochiin Sircar (5 B. L. R., 450) and Bamlochun Sircar v. Kamini 
Debi (5 B. L. R., 460 n ; and on appeal, 10 B. L. R., 60 n). [PONTIFEX, J., refer- 
red to the principle of tacking.] The doctrine of tacking does not apply in India. 
[PoNTiFEX, J. — Would it not apply in Calcutta to a mortgage in the English 
form ?] The law of this Court in 1864 was the Civil Procedure Code, under 
which an attachment is necessary before sale ; here there was no attachment. 
It is well settled that a person taking under a sale by a judgment-creditor can 
take nothing except what he had a right to sell. ^ Watts v. [SW] Porter (3 E. 
and B., 743) is completely got rid of ; see Whitworth v. Gordon (Cr. & Ph., S26), 
Holroyd v. Marshall (10 H.L.C., 191), Eyre v. Macdowell (9 H.L.C., 619), and 
Anandalall Dass v. Badhamohan Shatv (2 B. L. R., F.B., 49, seepp. 62,64, 70 
and 72 ; S. C., on appeal, 14 Moore’s I. A., 543). The fact therefore of a man 
having a judgment against him does not enable him, by haVing his property 
sold, to sweep away all equitable rights against himself by reason of contracts 
made by him. As to the effect of a judgment under the statutes of West- 
minster, see Ideate v. Dukd of Marlborough (3 My. & Cr., 407) ; an" eleqit had to 
be issued. [Garth, C. J., referred to Coote on Mortgages, p. 31, 3rd ed., 
where he says, that though an equity of redemption was not extendible at law 
under 29 Gar. ii, c. 3, yet the judgment formed a lien on the land, and the 
creditor might file his bill to redeem.”] TThe hovering lien created by an elegit 
does not exist in this country. Although the Supreme Court administered both 
law and equity, the same Judges sat in different capacities : the change in the 
constitution of the Courts in 1862 did not make any difference so as to affect 
the rights of suitors. A mortgagee by the purchase of the mortgage proj^y 
becomes a trustee for the mortgagor — Kamini Debi v. Bamlochun Sircm 
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(5 B« L. B., 450) ; but this would be an unuecessary precaution if it was oonsi* 
dered the equity of redemption had been sold, as the mortgagor would not have 
been injured. In that case the proceeding is considered as an attachment and 
sale of something subject to the mortgage; see per Macpherson, J., in that ease, 
p. 458; see ^ also Brajanath Kundu Chowdry v. Gobindmani Dasi (4 B. K B., 
O. G., 83), and Act VIII of 1859, ss. 205, 21^, 240. There is no way here of 
registering a judgment and so making it a lien. Until attachment the property 
was not bound at all ; see s. 246. [Gaeth, C. J. — That provides for the case 
of an execution-creditor and a third person, which is not the present case, j 
The intention of the Procedure Code is to place the turning point of the lien 
at the attachment ; and s. 246 shows that previously to attachment there was 
no lien. [Pontifbx, . J. — Sec. 246 is a mere section of pro-[849].cedure. 
Garth, G. J. — Of procedure in the nature of an interpleader, so that it might 
be summarily determined in case of dispute whose the land is? Mr. 
Jackson, — A suit begun in the Supreme Court may be continued under the 
procedure of that Court ; see 24 and 25 Viet., c. 104, s. 9, and Dorab Ally Khan 
V. Khajah Moheeooddeen (I. L. E., 1 Cal., 104). 1 ^erunjun Mookerjee v. Opendro 
Narain Deb (10 B. L. E., 57) shows that a mortgagee cannot sell the equity of 
redemption except by special leave of the Court. (Mr, Jackson, — There is a 
rule of Court now to that effect ; see Eule 92 of the Eules of February 1875. i 
That rule contains a proviso when the mortgagee is willing to join in the con- 
veyance to a purchaser ; this must mean that a sale by the mortgagor would 
not pass the whole interest, or why ask the mortgagee to join in the conveyance. 


Even if the fi, fa, is valid, though it is submitted attachment was necessary, 
yet it ought only to have the effect of an attachment, i.e., apply from the time 
of taking possession under it. [Mr. Jackson refers to Act XXIV of 1865.] 
That does not affect the question ; it only shoves, if anything, that the procedure 
up to that time had been irregular. [Gabth, C. J. — The Eegistrar tells me 
that a fi. fa, was only issued in old suits, not in new ones. May we not presume 
then that this was an old one, a fi, fa, having been issued.] The learned Counsel 
contended, that on the evidence there was sufficient to show that there was an 
agreement for the mortgage, and that the mortgage having been executed in 
pursuance of that agreement, was executed on substantial consideration. 


Mr. Jackson for the Eespondents. — Act XXIV of 1865 does justify the issue 
of a fi, fa, in this case. Section 2 refers to cases where execution has been 
taken out ; s. 3*to cases in vshich execution has not been taken out : the former 
are io be executed according to the High Court procedure ; the latter, though 
executed according to the procedure of the Supreme Court, are to be valid. If 
the procedure had been regular up to 1865, what object would the Act have had ; 
there would have ]peen no defect to cure. 

[850] The Full Bench decision in Syud Emam Momtazuddem* s case can- 
not be distinguished by being a case of a mofussil mortgage, — that is not the 
ground of the decision ; see pp. 423, 425. It applies directly to this case. 


The case ol The Bank of Bengal v. Nundolall Doss (12 B. L. E., 509, see 
p. 516), shows that an equity of redemption can be sold. The principle of the 
case of Kamini Debt v. Bamlochnn Sifcar (6 B. L. B., 450) is not applicable 
to this case : the state of facts is wholly different. On the question of whether 
there was an agreement to mortgage, the learned Counsel was not called upon. 


Kennedy in reply. — There is a great difference between charges by 
xnortgai|e and by bond as to auba^uently bringing a suit. The Full Bench case 
only apfdieia^ to tho facts of the particular cane. [PONTIFBX, J.— !]3ie whole 
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questiqxi was fully discussed and considered in that case : it was debided on 
principle. Does an action on a corenant in a mortgage in which the mortgagee 
recovers money by arrest of person or sale of chattels, do away with the mort- 
gage lien or act as a bar to a suit for foreclosure ? [POKTIFBX, J. — Is there a 
conveyance on a decree for sale in a mortgage suit ?] Yes. always here ; how 
otherwise is the purchaser to obtain the subject of his purchase. [PoNTIFEX. 
J. — You would then never be able to sell the mortgagee’s lien at all. There is 
no such thing under Act VIII of 1859 as selling the mortgagee’s lien : you sell 
the r^ht. title and interest of the rCortgagof under a money-decree, and under 
a sale in a mortgage suit you sell precisely the* same. Garth, C. J.— Why 
cannot a mortgagee sell subject to his own lien in the same way as other 
estates are sold subject to liens ?] 

The case of The Bank of Bengal v. Nundolall Doss (12 B. L. B., 509. see 
p. 515) is inconsistent with the Full Bench decision. Since the Statute of 
Will. IV, a fi- fa. would issue in England against the mortgaged property, but 
it could not be contended that it barred a suit for foreclosure. 

Cur. adv, vult. 

GaPth, C. J.| after stating the facts, delivered the Judgment [831] of the 
Court. The portion of the judgment relating to 14-48ths share was as 
follows : — 

With respect to the remaining 14-48ths, the defendant Anundlall claims 
to be a purchaser in priority to, or in exclusion of, the mortgage on the 
following grounds : First with respect to Nobinchunder’s 6-48th8 and Muttylall’s 
4-48ths, the defendant Anundlall proves that the right, title and interest of 
Nobinchunder and Muttylall in the property were sold by the Sheriff on the 
.7th July 1864 under a writ of execution issued on 23rd March in a suit brought 
by one Thomas Owen against Muttylall and Nobinchunder, such sale being 
made to one Gourychurn, by whose direction the purchase was transferred to 
Anundlall, to whom a conveyance was executed by the Sheriff on the 10th of 
August 1864. 

The plaintiff, on the other hand, insists that the alleged agreement for a 
mortgage of this property to her was made on the 6th of May 1863, and that 
the Sheriff’s sale could not operate to the prejudice of such allied agreement. 
We are however unable to discover sufficient ^idenoe of this alleged agree- 
ment for a mortgage. The entries appearing' in the books of Messrs. Bogers 
and Bemfry on which the plaintiff relies (even assuming that they were properly 
receivable in evidence) are far too indefinite to prove that there was a binding 
agreement for a mortgage of this particular property on the*8th of May 1868 
when the money was advanced on the bond, or prior to the actual date of the 
mortgage. The entries do not show what property was to be included in the 
mortgage, nor what were to be its terms, or that the lender of the money 
stipula^ for the security of a mortgage. We are therefore of opinion that the 
Sheriff’s conveyance to Anundlall in 1864 overrides the mortgage upon which 
the plaintiff sues. 

^ , 

And Anundlall also relies on a further sale by the Sheriff in 1866 made 
under the following circumstances : — On the second of February 1866, the 
Sheriff, under another writ of execution, issued upon the judgment entered 
upon the plaintiff’s warrant of attorney of the 6th of May 1863, sold the right, 
title and interest of Nobinchunder, Muttylall and Gopalchunder in the property 
to one Nobongo Monjery Dabee, by whose direction [852] the purchase was i 
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tr&OMlerted to Anandlall, to whom a conveyance was executed by the SheriflF on 
the. ISth of June 1866. ' 

The plaintiff insists that this sale, though made at her own instance and 
without notice of her mortgage, passed only tlks right, title and interest of 
Nobinchundhr, Muttylall and Gopalchunder in the equity of redemption subject 
to the mortgage, and did not affect the mortgage itself, so as pro tanto to 
discharge or annul it ; and that in fact suqh sale must be treated precisely in 
the same manner as a sale upon a judgment of a person who is not a morteagee. 
This argument of the plainti^* only affects Gopalchunder's share, as wo have 
already stated that in our opinion the shares of Nobinchunder and Muttylall 
passed under the Sheriff’s sale in 1864. But we are unable to assent to the 
argument as affecting Gopalchunder’s share. We think that a mortgagee 
selling in execution the right, title and interest of his mortgagor obviously 
stands in a different position from a stranger selling in execution the mortga- 
gor’s right, title and interest. Take for example the case of an estate worth 
Bs. 2,000, but subject to a mortgage for Bs. 1,000. If the mortgagor sold by 
contract, or if his judgment-creditor sold in execution the equity of redemption 
for Bs. 1,000, the mortgagor would in each case benefft by the sale and receive 
in effect the lull value of the estate, Bs. 2,000. But if the mortgagee could sell 
separately in execution the equity of redemption for Bs. 1,000, the result would 
be that his own debt would be discharged, and the purchaser would hold an 
estate worth Bs. 2,000 for the price of Bs. 1,000, and the mortgagor would lose 
an estate worth Bs. 2,000 having received only the mortgage money of 
Bs. 1,000. 

And though we asked for authority to support the plaintiff ’s argument, we 
weue not referred to any case, where under a mortgage in the Englisli form the 
equity of redemption has been separately sold under a money-decree recovered 
by the mortgagee. The only case we can find in the English reports in which' 
the question was approached, is Lyster v. DoUand (1 Ves., 431), which is very 
imperfectly reported, and was ultimately decided [353] by Lord Thurlow on 
the ground that an equity of redemption could not be extended under the 
Statute of Frauds. One of Lord Bedesdale’s arguments in that case appears 
to have been that such a sale would in effect defeat the mortgagee’s own 
agreement for a redemption. Under the present law in England, an equity of 
redemption can be reached by a judgment-creditor only by means of an 
equitable execution, as it <s called, or through the decree of a Court of 
Equity, which would necessarily, by the proceedings in the suit, be informed of 
the existence of the mortgage, and the fact that the judgment-creditor was also 
mortgagee. 

We are of opinion that a mortgagee is not entitled by means of a money- 
decree obtained on a collateral security, such as a bond or covenant, to obtain 
a sale of the equity of redemption separately, because by so doing he would 
deprive the mortgagor of the privilege which, upon the principle of considering 
the estate as a pledge, a Court of Equity always accords to a mortgagor, namely, 
a fair allowance of time to enable him to discharge the debt and recover the 
estate. This privilege is an equitable incident of the contract of mortgage, and 
it would be inequitable to permit the moitgaged to evade it to do that 
circuitously which he could not do directly. 

In the present case the sale of the Sheriff in 1866 was of the right, title 
^end interejst of the mortgagors, the sale l^eing at the instance of the mortgagee 
without d^losing her mortgage and without notice of the amount due to her as 
a charge itpon the property. The purchase-money would appear, as in the case 
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of Lyster v. Dolland (1 Yes., 431), to have been estimated on the value of the 
unencumbered shares, and it has been received by th& plaintid. This sale has 
not been objected to by the mortgagors who are parties to this suit, and 
possession was at once taken under it and has been held unchallenged ever 
since. Under these circumstances we are of opinion that the sale and 
conveyance by the Sheriff must be considered to have passed the entire equitable 
estate in Gopalchunder’s share, and we therefore concur with Pheab, J., in 
dismissing the plaintiff’s suit, so far^as respects the 14-48ths of Nobinchunder, 
Muttylall and Gopalohunder. 

[834] Under the circumstances we think the appellant must pay 
Anundlall’s costs of this appeal, and must add her own costs of this suit and 
appeal to her security, and Phear, J.’s decree will be modified accordingly. 

Decree varied. 

Attorney for the Appellant : Mr. Bemfry. 

Attorney for the Respondents : Baboo G. C. Chmider. 

NOTES. 

[After the date of this decision, the following statutory provisions were made : — 

Transfer of Property Act, 1882, Sec. 99 : — Whore a mortgagee, in execution of a decree 
for the siitisfactioii of any claim, whether arising under the mortgage or not, attaches the 
mortgaged property he shall not be entitled to bring such property to sale otherwise than by 
instituting a suit under section sixty-seven, and he may iuKtituto such suit notwithstanding 
anything contained in the Code of Civil Procedure, section forty-three. 

The Code of Civil Procedure, 1908, repealed the above provision and by Order 84, Rule 14, 
enacts as follows : — * • 

(1) Where a mortgagee has obtained a decree for the payment of money in satisfaction 
of a claim arising under the mortgage, he shall not be entitled to bring the mortgaged pro- 
perty to sale otherwise than by instituting a suit for sale in enforcement of the mortgage, 
and he may institute such suit notwithstanding anything contained in Order II, Rule 2. 

(2) Nothing in sub-rule (1) shall apply to any territories to which the Transfer of Pro- 
perty Act, 1882, has not been extended. 

For cases, see under the foregoing sections in the Transfer of Property Act edited by 
Mr. Gour or Messrs. Shepherd & Brown.} 
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[88«1 OB^GINAL OBIMINAL. 

The Idtk April, lSf6. 

Pebsbnt : • 

Mr. Justice Pontiitbx. 

The ^ueen on the Prosecution of Morad Ali 
• versus 

Hadjee Jeebun 6ux. 

Act X of 1875 {High Courts' Criminal Procedure Act), s, 147 — Case 

transferred to High Court — Refund of Fine on Quashing Conviction — 
Notes of Evidence taken by Magistrate. 

The High Court has no power, under s. 147*, Act X of 1875, to order a fine to be refunded 
on quashing a conviction. (In In re Louis, 15 B. L. R., Ap., 14, the Court ordered the fine to 
be refunded.) 

The Court in this instance decided whether the case should be transferred under s. 147 
on the notes of the evidence taken by the Magistrate at the trial. 

In this case a rule had been granted by Phbar, J.,on the 30th March, calling 
on Mr. Dickens, Police Magistrate for the Northern Division of Calcutta, and 
Morad Ali, the complainant in the case, to show cause why the case should not 
be transferred to the High Court under s. 147, Act X of 1875. The facts were, 
that the complainant and defendant lived in adjoining houses between which 
there was a party wall. A hole was found to have been made in the wall, 
apparently from the defendant’s side, and Morad Ali instituted a charge against 
Hadjee Jeebun of having committed criminal mischief. On that charge Hadjee 
Jeebun was convicted by the Magistrate Mr. Dickens and fined Bs. 50, which 
was ordered to be paid to the complainant. The ground of the application for 
transfer to the High [3S3] Court was that there was no evidence adduced at 
the trial of any intention on the part of the defendant to commit mischief. 

Mr. Branson and Mr. Evans now appeared to show cause against the 
order. 

* Mr. Jackson and Mr. Sonnerjee contra. 

On the part of Morad Ali, an affidavit of Mr. Pittar, and on behalf of 
Hadjee Jeebun Bux, a joint and several affidavit of Mr. Leslie and Hadjee 
Jeebun Bux, were filed. To the latter affidavit was annexed an attested copy 
of the notes of the evidence taken by the Magistrate at the hearing of the 
charge. 

Mr. Branson went into the merits of the case, and contended that the 
defendant had been rightly convicted. [Mr. Jackson. — The notes of the 
evidence taken before the Magistrate must be taken to be the materials on 

*CSec. 347: — ^Whenever it appears to the High Court of Judicature at Fort William, 
Madras, of Bombay that th^ direction hereinafter mentioned 
Power of Presidency High will promote the ends of Justice, it may direct the transfer 
Court to transfer to itsi^f oases to itself of' any pi^rticular case from any criminal court 
from Police Magistrates. situate within the local limits of its ordinary original crimi- 

nal iurifidiction, and the High Court shall have power to 
determine case so transferred and to quash or affirm any conviction or other proceeding 
which mey jaave been had therein, but so that the same be not quashed for want of form, 

but on the zneHts 
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whiob the Court is now to decide. See In re Itouis (15 B, L, B., Ap; 
Affidavits cannot be used to supplement that evidence ] There the 0B86 bed 
been brought up under s. 147 ; this is an order calling on us to show cause why 
it should not be sent upr The notes do not comprise all the evidence taken 
before the Magistrate. He is '^ot bound to take notes at all. [PONTIFBX, J. — 
Is it a case of mischief at all ? The wall appears to be a party wall". But even 
if it had been the complainant’s, the defendant’s conduct seems to have been 
trespass, not criminal mischief.) 

Mr. Evans on the same side. — Mr. Leslie’s affidavit mentions evidence 
which does not appear in the notes of evidence taken by the Magistrate. 
Where it appears that all the evidence is not before the Court, the Court ought 
to call for the whole of the evidence, or it might rehear the case. 

Mr. Jackson submitted that all the materials necessary for decision were 
before the Court, and that on those materials the conviction ought to be 
quashed. 

The Court was of opinion that on the evidence which had come up from the 
Police Court there was no case for convicting [856] the defendant of mischief : 
inasmuch as there was no evidence to show that the hole was made in the wall 
maliciously or for the purpose of annoying the prosecutor. The conviction was 
therefore ordered to be quashed. 

Mr. Jackson applied for an order for refund of the fine : but the Court was 
of opinion it had no power under the section to order repayment of the fine. 

An application by Mr. Jackson for costs was refused, the Court being of 
opinion that the defendant was not wholly free from blame in the matter, 
and that the prosecution did not appear to have* been a malicious prosecution. 

Con^tctton quashed, . 

Attorney for the Complainant : Mr. PiUar, 

Attorney for the Defendant : Mr. Leslie. 

[10ai.8B6] 

ORIGINAL CRIMINAL. 

The 9th, 16th and 20th March, 1876. 

Present : 

Mb. Justice Pheab and Mb. Justice MABKBy. 

The Queen 

versus 

Upendronath Doss and another. 

Act X of 1876 (High Courts' Criminal Procedure Act) , s. 147— 

Case transferred to High Court — Notice to Prosecutor — Penal 
Code, ss. 292 and 294 — Specific Charge — Procedure on 
Transfer to High Court. 

In an application for the transfer of a case under s. 147, Act X of 1675, m which the 
prisoner has been convicted and is luidergoing imprisonment, it is in the discretion of the 
Court to order, for sufHcient primd fade cause shown, that the case be removed, without notice 
to the Crow^. 

SemhU.^k charge under ss. 392 and 294 of the Penal Code should be made specific in 
regard to the representations and words alleged to have been exhibited and uttered, and to be 
obscene ; and the Magistrate, in convicting, should in his decision state distinctly what were 
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jpatli^ represei^tAtioiifl aa4 words whioli he lound on the evidence had been exhibited 
uttered, and which he , adjudged <!»> be obscene within the meaning of those sections. 


Whom no such specific decision has been given, the High Court, when the case has been 
transferred under s. 147, Act X of 1875, may either try the case de novo, or dismiss it on the 
ground that the Magistrate has come to no finding on which the conviction can be sustained. 

The prisoners had been charged with offences under ss. 292 " and 294 of the 
Penal Code, and had been on conviction sentenced [35f ] by the Magistrate for 
the Northern Division of Calcutta to one 'month’s simple imprisonment. On 
their application to the High Court, Phear, J., made an ex parte order under 
3. 147 of Act X of 1875, removing the case to the High Court, and allowed the 
release of the prisoners on bail under s. 148. The case now came on for 
hearing. 


Mr. Branson, Mr. M. Ohose, and Mr. Palit appeared for the Prisoners. 

The Standing Counsel (Mr. Kennedy) for the Crown. 

Mr. Branson contended that the conviction could not be sustained, first, 
on account of the vagueness of the charge, inasmuch as it did not specify the 
nature of the crime charged ; secondly, that the prisoners had committed no 
offence under ss. 292 and 294 ; and thirdly, that the evidence did not justify 
the conviction. He also contended that the Magistrate liad no power to dispose 
of the case summarily. 

The Standing Counsel raised an objection to the order made removing the 
case to the High Court, inasmuch as no notice thereof had been given to the 
Crown. The Court offered to adjourn the case if the Crown required time to 
enable them to proceed with it, but the Standing Counsel said he thought an 
adpurnment was unnecessary. He then contended that the Magistrate had 
power to try, and dispose of, the case summarily, and that on the evidence the 
conviction ought to be upheld. After hearing Mr. Branson in reply, the Court 
took time to consider its Judgment, which, on a subsequent day, was deliver- 
ed by 

PheaPi J. — This case now comes before us by reason of its having been 
removed to this Court from the Court of the Magistrate of Calcutta, Northern 
Division, by an order made under s. 147 of the High Courts’ Criminal Pro- 
cedure Act. 

^The learned Standing Counsel, on behalf of the Crown, objected that the 
order had been irregularlv made, because the Crown was not served with notice 
of the application for it, [358} and was not given an opportunity of being heard 
upon that application. We are of opinion, however, that when, as in the 
present case, a conviction has been arrived at by the Magistrate, and the peti- 
tioner is actually suffering imprisonment thereunder, it is within the discretion 
of this Court to order for sufficient primdfa^cie cause shown, on the application 
of the prisoner, that the case be removed, without notice to the Crown. We 
intimated our readiness to give time to the Standing Counsel, if he required it, 


* C Sdo. 292 : — Whoever seUs or distributes, imports, or prints, for sale or hire, or wilfully 
0 * 1 .. A* exhibits to public view, any obscene book, pamphlet, paper, 

Bale, Ac, of obscene book . painting, representation, or figure, or attempts or offers 

so to do, shall be punished with imprisonment of either description for a term which may 
extend to three months, or with fine, or with both. 


Sec. 294 Whoever sings, recites, or utters in or near any public place any obscene song, 
ballad, or words to the annoyanoe of others, shall be punished 
Obscene songs» with imprisonment of either description for a term which may 

! extend to three months, or with fine, or with both.] 


340 



' fep|UJ»a(OHA"jM 1^8 to. '11876] ' QkI.11^’ 

for the jpuriKHSte of this hearing, but he said |;ie was qaite prepared to go on with 
the ease without delay. * 

The charge preferred ^against the petitioners and some other person, upon 
'v^ioh they were tried by the*Magistrate, appears in the Court book, which the 
]\fllgistrate has sent up to us, in the following words : — ** Defendants are charged 
with having, on 1st March, at Beadon Street in Calcutta, exhibited to public 
view certain obscene representations. Defendants are hirther charged with 
having at the time and place aforesaid uttered or recited certain obscene words 
to the annoyance of others, ss. 292 and 294 of the.Penal Code and the original 
order or conviction made and signed by the Magistrate after hearing the 
evidence given on both sides appears to have been as follows : — “ Defendants 
(2) and (3) Upendronath Doss and Omritolall Bose*’ (the two petitioners to this 
Court) *'are found guilty under ss. 292 and 294 of the Penal Code, and sentenced 
to suffer imprisonment for one month.” 

The scope of each of the two sections, 292 and 294, of the Penal Code is 
wide ; and it is much to he regretted that the charge against the prisoners was 
not made specific in regard to the representations and words alleged to have 
been exhibited, uttered, and to be obscene, before at least the accused 
persons were called upon to answer it. And it was certainly very important, 
both in the interest of the accused persons, and of the public, that the Magis- 
trate, in his decision of the matter, should have stated distinctly what were the 
particular representations and words which he found in the evidence the con- 
victed persons had exhibited and uttered, and which he adjudged to be obscene 
within the meaning of these sections. 

[839] Had the case remained as the Magistrate’s book represents it, we 
should have been reduced to the alternative of either practically trying the 8ase 
de novo or of dismissing it, upon the ground that the Magistrate had come to 
no finding upon which his conviction could be sustained. Fortunately, however, 
since the conviction has been impeached by the making of the application for 
the removal of the case to this Court, the Magistrate has formally drawn up 
his specific findings of fact, and his order thereon, and we may now safely 
assume that this document discloses all that in the opinion of the Magistrate 
is established by the evidence against the petitioners within the scope of ss. 292 
and 294 of the Penal Code. (After going through the specific findings of the 
Magistrate his Lordship found that the evidence was not sufi^ient to justify 
the findings of fact arrived at by the Magistrafe, and that the words* and 
passages were not obscene within the meaning of ss. 292 and 294, and 
continued :} It thus appears to us that the grounds upon which the Magistrate 
has placed his conviction in this case fail ; and we can discover in the evidence 
no other ground upon which it could legally be supported. It follows that the 
conviction must be quashed, the sentence set aside, and the petitioners released 
from the obligation of their recognizances. 

Conviction qnasiied. 

Attorney for the Crown : The Government Solicitor, Mr. Sanderson. 

Attorney for the Defendants : Baboo G, C. Ch under. 


I CAL,— SI 
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li cia.MQ3 

^ APPELLATE CIVIL. 

The 26th January, 1876, 

Present : 

Mr. Justice Glover and Mr. Justice Mitter. 


Gonree Lall Bingh Plaintiff 

‘ versus 

Joodhisteer Hajrah and others Defendants." 


Begulation VIJI of 1819, ss, 6 and 14 — Suit for Reversal of Sale — 

Service of Notice, 

Where, in a suit to sot aside a patni sale under Reg. VIII of 1819, it was proved that 
the notice of sale was first stuck up in the cutcherry of the ijaradar (the mehal having been 
let out in ijara by the patnidar), and on the refusal of the ijaradar' s gomasta to give a receipt 
of service, it [ 880 ] was taken down, and subsequently personally served on the defaulting 
patnidar at his house, which was at some distance from the patni mehal, held, that the object 
of the provisions in Reg. VIII of 1819 as to service of notice of sale is not only to give notice 
of sale to the defaulter, but also to the under-tenants, and to advertise the sale on the spot 
for the information of intending purchasers ; but though those provisions had not been strictly 
complied with, yet as the plaintiff (the patnidar) did not allege that in consequence of the 
defective publication there was not a sufficient gathering of intending purchasers, nor that 
the under-tenants were ignorant of the sale, and were prejudiced by such ignorance, nor that 
the mehal was sold below its value, held, that the defect did not amount to a '* sufficient 
plea " under s. 14 for setting aside the sale. 

Bykantha Nath Sin^fh v. Maharajah Dhiraj Mahatab Chand Bahadur (9 B. L. R., 87), 
commented on and distinguished. 

Baboos Bhowany Churn Dutt and Umbica Churn Bose for the Appellant. 

Baboos Mohiny Mohun Roy and Rally Prosonno Dutt for the Respondents. 

The faots and arguments are sufficiently stated in the Jad^ment of 
Mitter, J,. which was as follows : — 

Hitter, J ..-This is a suit for the reversal of a patni sale under Regulation 
VIII* of 1819. The claim is ’based upon two grounds, viz,, (1) that there was 
no arrear of rent due from the plaintiff on the day of the sale, the same having 
been paid to the zamindar two days before the day of sale, and (2) that the 
notification of sale was not duly published according to s. 8 of Regulation VIII 
of 1819. 

The lower Court has dismissed the suit. Upon the first point, the lower 
Court has found that the allegation of payment of rent two days before the day 
of sale is not true, and that the dakhila produced to establish that payment is 
not genuine. As regards the publication of the notice of sale, what the lower 
Court finds is this, that it was first stuck up in the cutcherry of the ijaradar 
(the mehal having been let out in ijara by the patnidar), but the gomasta of the 
ijaradar having refused to grant a recffipt of the service of the notice to the peon 
who took it, it was taken down and subsequently ]^rson-[86l] ally served up6n 
the plaintiff, the patnidar. The lower Court having come to these conclusions 
of facts, dismissed the suit. 

* Eegul^ Appeal^ No. 295 of 1874, against a decree of the Subordinate Judge of Zilla 
East Burdwan, dated the 27th April 1874. 
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On appeal the oorreotness of these conq^usions of facte has been contested 
upon the ground that they are against the weight of the evident on the record. 

I do not thinir that this contention ought to prevail. I am quite satisfied with 
the reasons given by the lowej Court in support of these conclusions, and I do 
not ttiinlf that we ought to disturb his findings in appeal. We must, therefore, 
accept them as giving the true facts of the case. 

The next question that has been raised in appeal before us is, that, 
accepting these findings of facts as correct, still the sale cannot stand, as the 
notification of sale was not published in the manner indicated in cl. 2, s. 8 of 
Regulation VIII of 1819. The plaintiff does not deny that two notices, as 
required by this clause, were stuck up in accordance with law in the cutoherries 
of the zamindar and the Collector, but this case rests upon the ground that no 
notice was published as also required by the same clause in the mofussil. The 
clause in question first of all lays it down that the notice of sale should be 
stuck up in the cutcherry of the Collector. Then it further provides : A 

similar notice shall be stuck up at the sudder cutcherry of the zamindar 
himself, and a copy or extract of such part of the notice as may apply to the 
individual case shall be by him sent, to be similarly published at the cutcherry 
or at the principal town or village upon the land of the defaulter. The zamindar 
shall be exclusively answerable for the observance of the forms above described, 
and the notice required, to be sent into the mofussil shall be served by a single 
peon, who shall bring back the receipt of the defaulter or of his manager for 
the same, or in the event of inability to procure this, the signatures of three 
substantial persons residing in the neighbourhood in attestation of the notice 
having been brought and published on the spot." 

Now it is evident from the facts of this case, that the form prescribed 
above for the publication of the notice in the mofussil has not been strictly 
complied with, because the notice, [3623 though at first stuck up in the 
culioherry of the ijaradar, was after a short time taken down and personally 
served upon the defaulter at his house, which is at some distance from the patni 
mehal. Therefore the question which we have to determine is whetlier this 
defect is such as to entitle the defaulter to ask the Court to reverse the sale 
upon that ground alone. In order to arrive at a satisfactory conclusion upon 
this question, we must first determine what is the object for which this provision 
as to the publication of this notice in the mofussil has b^n made, because if 
it be simply to give notice of the sale to the defatlter, it is clear that in* this 
case we ought not to give effect to the contention of the plaintiff, who has got a 
more direct notice of the sale, as it was personally served upon him. It has 
been decided by Sir Barnes Peacock, C. J., in the case of Sona Beebee v. Lall 
Chand Ckowdhry (9 W. B., 242), that a patni sale should not be set aside for 
mere formal defects in the publication of the notice if it proved that it has 
been served upon the defaulter. This case has been quoted with approbation 
by their Lordships in the Judicial Committee of the Privy Council in the case 
of Bam Sabuk Bose v. Kaminee Kumaree Dossee (14 B. L. R,, 394). The same 
view of the law has been taken by a Division Bench of this Court in the case 
of PitambuT Panda v. Damoodur Doss (24 W. R., 433). See also Matimcfince 
Chum Mitter v, Moorary Mohun Ghose (i. L. R., 1 Cal., 175). 

Now it is clear that one of the objects of this provision is to give notice 
of the sale to the defaulter, and so far as that object is concerned, the plaintiff, 
as I have remarked above, has no valid ground to complain. But the question 
is, — is *that the sole object ? I do not think it is. If it were the sole object, we 
should have naturally expected that handing over the notice direct to 
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, bis ^gebt t¥oalcl he^ve besn laid down as the ordinary and the 

mpdd^trf ser^ sticking ap of the notice in his outcherry, 

or the pnblieation of the same “ at the principal town or village upon the Iwd/’ 
would have been laid down as the substituted m^e of service to be resorted to, 
if it be impracticable to effect the service in the first [ 868 ] mentioned mode. 
Then it must be remembered that there is no other provision in the Begulation 
for advertising the sale in the mofussil except the one under consideration. 
Then it also must be remembered that iihportant privileges have been given 
to the under-tenants by the Begulation to protect their rights, and there is 
no other provision in it of giving notice of the sale to them than the one indicated 
in the extract I have made from the Begulation. The letter of the law also 
leads to this conclusion, because it speaks of the notice of sale being published 
on the spot. It appears to me from these considerations that the object of 
this provision in the Begulation is not only to give notice of the sale to the 
defaulter, but also to under-tenants, and fu^her to advertise the sale on the 
spot '* for the information of the intending purchasers. 


We have, therefore, next to consider whether the defects in the publication 
of the notice of sale in the mofussil in the case have been such as to defeat the 
object mentioned above. Sec. 14 of this Begulation, which gives to the defaulter 
the right of contesting the validity of the sale in a Civil Court, provides that 
the sale should be reversed upon a sufficient plea being established. Has 
the plaintiff established a sufficient plea ** in this case which would entitle 
him to ask the Court to set aside the sale ? It has been found that the notice 
of the sale was stuck up in the ijaradar’s cutcherry and was not taken down 
until after some time ; that the peon, who took it there, asked the gomasta of the 
ijanadar to grant a receipt of the same, and there was some conversation 
between them as to whether he (the gomasta) was the right person who should 
give this receipt ; and on his finally refusing to give it that the notice was taken 
down and brought away to be personally served upon the defaulter, 
plaintiff has not established any circumstance in this case to show that this 
was not sufficient publication of the notice of the sale in the mofussil. He 
does not state that in consequence of this defective publication of the notice 
there was not a sufficient gathering of intending purchasers at the time of the 
sale. Nor does he complain that his under-tenants were ignorant of the 
impending sale of the parent talook, and were therefore prevented from depositing 
the ^rears of f’ent to stay the sale. He in [364] his plaint puts the same to 
valuation upon his patni mehal which it fetched at the auction-sale. Upon the 
whole, I am not prepared to say that the defects established by the plaintiff in 
the manner of the publication of the sale notification in the mofussil are such 
as to amount to a sufficient plea within the meaning of s. 14 of Begulation 
VIII of 1819. 


It remains to notice a case — Bykmtha Nath Singh v. Maharajah Dhiraj 
MahcLtab Chand Bahad/ar (9 B. L. B., 87) — upon which the learned pleader for 
the appellant laid great stress in the course of the argument, In that case 
there was no attempt made by the zamindar to publish the notification of sale 
in the mofussil. There was further a very grave irregularity in sticking up the 
notice of sale in the Oollector’S cutcherry, and it was held that these defects 
were sufficient to vitiate the sale. I do not think that any inflexible rule of 
law wtM laid down there, that any departure from the forms laid down in ol. 2, 
8. VIII of Begulation VIII of 1819, would be sufficient to entitle the defaulter 
;4o set a^e the sale. What was virtually held in that case was that the 
irregulari^ established there were sufficient under the law to vitiate l^e sate. 
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The cteolt therefore ie that this appeal ipust be dismissed with costs. 

• 

OloyePi Js — Had it not been for the strongly expressed opinion in the case 
referred to by MlTTEB, J., in which case, however, the judgment was to a certain 
extent approved of by the Privy Council, I should have thought that the words 
of the Regulation were imperative, and made all sales void when theVe had been 
no proper service of notice in the mofussil cutcherry. But after these decisions, 
I do not see how I can retain my opinion, and I am therefore not prepared to 
dissent from the judgment of my learned colleague. 

The appeal must be dismissed with costs. 

Appeal dismissed. 


MOTES. 

[8TITUT0RY REQUIREMENTS AS TO SERVICE OF NOTICE 

The Privy (council in The Maharani of Burdv)an v. Krishna Kamim Dasi (1887) 14 Cal. 
365 at 878—14 I. A. 20 observed upon this case as foUows : — The only case cited which is 
directly in favour of the contention in this case is that of Oouree Lall v. Joodhisteer Hajrah, 
L L. R. 1 Cal. 859 ; 25 W. R. 141, where it was decided that the regulation was satisfied 
by service of notice at the house of the defaulter. But the authority of that decision is 
undermined by its being rested mainly on the case of 8ona Beebee v. Lall Chand Chov)dhury, 
9 W. R. 242, and the recognition of that case by this Committee in Bam Sabuk 
Bose V. Moninohini Dossee, L. R. 2 I. A. 71. The same case has been again recognised by 
this Committee in Maharajah of Burdwan v. Tarasoo^idari Debia, L. R. 8 I« A. 19 ; 
I. L. R.9Cal. 619; but it is no authority for the proposition for which it is cited. It has 
been above pointed out that the formalities which the zemindar has to observe, and the 
evidence by which that observance has to be proved, are two totally distinct things. All 
that Sir B. Peacock decided was that if the observance of the requisite formality ^as 
distinctly proved, it was not necessary to have the mode of proof which the regulation 
directs. Iri the ot Maharajah of Burdwan v. Tarasoondari Debia^ L. R. 61. A. 19; 
1. D. R. 9 Gal. 619, this Committee found that the question whether requisite formality 
had been observed depended on conflicting evidence, but that the statutory mode of proof had 
clearly not been followed, and they held, that the decision must go against the zemindar, 
whose business it was to follow the prescribed method. They did not differ from Sir 
Barnes Peacock nor did they hold that statutory proof was the only proof that could be given. 
Neither did Sir Barnes Peacock decide or intimate any opinion that one of the important 
formalities required as preliminary to a sale could bo dispensed with. Miv Justice Glover 
rests his decision wholly on that of Sir 6. Peacock, and its recognition by this Committee. 
And their Lordships observe that Mr. Justice Romesh Chunder Mitter, who tidds other 
reasoning, is a party to the judgment now appealed from, apparently without dissent.**] 
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ADBIBANBE KABAIB COOltABT V. 

"" ’ : r * 

£8653 APPELLATE CIVIL. 

The nth and 12th June, 1873, and 15th June, 1876, 

Present ; r 

Mr.* Justice L. S. Jackson and Mr. Justice D. N. Mitter. 

Adhiranee Narain Ooomary One of the Defendants. 

* versus 

Shona Malee Pat Mahadai *(Plaintiff) and Biddya Dhur Defendant. ' 

Hindu Law — Widow — Maintenance— Lien on Estate of Husband —Bond fide 

Purchaser, 

The lien of a Hindu widow for maintenance out of the estate of her deceased husband is 
not a charge on that estate in the hands of a hand fide purchaser irrespective of notice of such 
lion! 

A Hindu widow, before she can enforce her charge for maintenance against property of 
her d^easod husband in the hands of a purchaser from his heir, must show that there is no 
property of the deceased in the hands of the heir. 

Debts contracted by a Hindu take precedence of his widow's claim for maintenance, and 
semble, that if a portion of his property is sold after his death to pay such debts, the widow 
cannot enforce her charge for maintenance against such property in the hands of the 
purchaser. 

Quasre . — Whether a Hindu widow, by obtaining against her husband’s heir a personal 
decree for maintenance unaccompanied by any declaration of a charge on the estate, does not 
ose her charge upon the estate. 

This was a suit by a Hiudu widow for maintenance. The plaint stated 
that the plaintiff was the widow of the late Baja of Killa Koojung : that 
Biddya Dhur, the defendant, who had succeeded to the raj in accordance with 
the custom of the family, refused to pay her maintenance, and she sued him, 
and on the 11th of February 1862 obtained a decree for maintenance at Es. 100 
per month ; that her maintenance had since been paid up to May 18th, 1868 ; 
that Biddya Dhur, defendant, had sold the raj (estates) for the payment of his 
debts, and the defendant Adhiranee had become the purchaser and obtained 
possession thereof ; that Adhiranee hPid refused to pay the plaintiff's mainte- 
nanpe, and hence she brought this suit for the amount thereof from 19th May 
1868 to 14th May 1871, amounting to Rs. 3,586-10-8. 

[ 866 ] The defendant Adhiranee filed a written statement, in which 
she submitted that the suit was not maintainable against her ; that she was 
not a party to the suit in which the plaintiff had obtained a decree for main- 
tenance ; that the defendant Biddya Dhur was the sole proprietor of the 
property purchased by her, and neither the plaintiff nor any other person had 
any interest or proprietary right in the same ; and that the property was not 
liable to the payment of the plaintiff’s claim on it. 

The defendant Biddya Dhur also filed a written statement denying his 
personal liability, and submitting ^ihat if recoverable at all the claim was 
recoverable from the defendant Adhiranee, as the decree for maintenance had 
beeh made against the property purchased by her, and that he was entitled to 
his costs, having been unnecessarily made a defendant. 

* Special Appeal, No. 1S88 of 1872, against a decree of the Officiating Judge of Zilla 
Outtaok, dited the 2ttd May 1872, affirming a decree of the Officiating Subo^inate Judge of 
that district, dated the Qdrd December 1871, 



8 H 0 NA M^E PAT MAHADAl Ac. [ISTG^ I.L.R. 1 Oal. 867 

« #> 

The Subordinate Judge of Outtaok deoid^ that the defendant Adhiranee 
was liable for the claim, and that no liability attached \o the other defendant. 
In support of his opinion he referred to Mmsamut Khukroo Misrain v. Jhoo- 
muck Lall Doss (15 W. B., 263), and Ramchandra Dikshit v. Savitribai (4 Bom. 
H. 0., A. ()., 73). 

On appeal the Officiating Jud^e of Cuttack upheld the decision of the 
Subordinate Judge, on the ground *Uhat the precedents quoted by him in a 
manner (though not directly) support the view that a charge of maintenance 
decreed to a widow against a former holder of an estate will follow the estate 
even if it be sold in satisfaction of debts due by proprietors thereof.” 

The defendant Adhiranee appealed to the High Court, on the grounds that 
as purchaser of the property at a sale in execution of a decree against the 
proprietor thereof, she was not liable for maintenance ; that the decree for 
maintenance was a personal decree against the defendant Biddya Dhur, and 
did not bind her ; that the rulings cited were not applicable to this case ; that 
the plaintiff could not claim maintenance from her, until it was clearly proved 
that she had failed to recover it from the other defendant, who was primarily 
liable for the same. 

Mr. Woodroffe (with him Baboos Juggodanund Mookerjee, Mohesh 

Ghimder Chotvdhry, and Chunder Madhuh Ohose) for the Appellant. 

Baboos Obhoy Chum Bofte and Bomesh Chunder Mitter for the Bespondents. 

Mr. Woodroffe, — The appellant as purchaser of this property in execution 
of a decree is not liable to have the plaintiff’s claim for maintenance made a 
charge on the property. The decree for maintenance was not made against her, 
and she took the property without notice of the plaintiff’s alleged claim upon4t. 
The defendant Biddya Dhur is primarily liable ; the decree was passed against 
him, and he is in possession of the proceeds of the sale of the property which is 
liable for this claim. 

A widow has a right to maintenance from one who takes her husband’s 
property as heir, but irrespective of notice she has no claim against a purchaser 
at a sale in execution of a decree. The learned Counsel cited the cases of 
Srimati Bhagabati Dasi v. Kanailal Mitter (8 B. L. B., 226), S. M. Nistarini 
Dasi V. Makhunlall Dutt (9 B. L. B., 11) and Mangala Debi v. Dinonath Bose 
(4 B. L. B., 0. C., 72). The payment of debts, thopgh a charge on an estate, 
is not a charge on any specific portion of such estate — Nilkant Chatterjee v. 
Peari Mohun Dass (3 B. L. B., 0. C., 7). The cases relied on in the judgment 
of the lower Court are not applicable. Even if they are, the portions relied on 
are mere obiter dicta in those oases. 

Baboo Obhoy Churn Bose for the Bespondents. — The question of notice was 
not raised before, and consequently there being no objection of such a kind, no 
evidence on the point was offered. 

The defendant never alleged she was not aware of the existence of the 
several members of the family. The property in question was a raj. The cases 
of Mussamat Khukroo Misrain v. Jhoomuck Lall Dass (15 W. B., 263) and Bam- 
Chandra Dikshit v. Savitribai (4 Bom. H. t3., A. C., 73), relied on by the lower 
Appellate Court, are applicable [ 868 ] and support the respondents’ contention. 
The claim for maintenance of a Hindu widow remains a charge on the property 
notwithstanding alienation — Heeralal v. Mussamat Kousillah (2 Agra H. C., 42). 

Baboo Bomesh Chunder Mitter on the same side. — The widow can enforce 
a claim for maintenance against a purchaser. Notice is immaterial — Heeralal 
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V. Mtissamai Sousiltah (2 Agra H.<Om 42). In a case of forfeiture to Government 
ehe has been held entitled to her maintenance as a charge on the property for- 
feited — MussaTmt Oolab Koonwar v. The Collector of Bemree (4 Moore’s I. A., 
246); see also Varden Seth Samv, Luckpatti/ Boy fee Lallah (9 Moore’s LA,, 808). 

Mr. Woodroffe in reply. —The oases cited are distinguishable from the 
present one. Those are cases of a charge recognized by law being allowed unless 
the alienee can come in and show he is ar bond fide purchaser for value without 
notice. Here a specific claim mitst be made and notice of such claim, shown — 
Mussamut Ooolabi v. Bamtakah Bai (l All. H. G., 191). An equitable mortgagee 
must come in and prove his rights. In Mussamut Golab Koonumr v. The Collector 
of Benares (4 Moore’s LA., 246), the right to maintenance was not disputed : 
see Ounga Baee v. The Administrator^General of Bengal (2 I. J., N. S., 124). 
Such a charge cannot be enforced in a case of dower in Mahomedan law — 
Mussamut Wahidunnissa v. Mussamut Shubrattun (6 B. L. B., 54). With regard 
to debts being a charge on an estate, see Brij Bhukan Lall Awustee v. Mahadeo 
Dobay (15 B. L. R„ 145 note). No authority has been shown which decides that 
there is a charge for maintenance on all and every part of property alienated 
if the purchaser has taken without notice of the claim. 

Cur, adv, vulL 

The Judgment of the Court was delivered by 

Jackson, J. — This special appeal was heard by the late Mr. Justice MiTTER 
and myself. We took time to consider our [ 369 ] judgment, and, shortly 
after, the illness of my lamented colleague, which continued for some 
months and was followed by his death, prevented our giving any joint 
decision, and the parties subsequently requested that L as the surviving 
member of the Division Court, should give my judgment, which they 
agreed to treat as if it had been the judgment of both eludges. Public avoca- 
tions have left me little leisure, and delay has occurred which I regret very 
much, but I have given the case my best consideration, and have now arrived 
at a conclusion. The facts were these : — The plaintiff, Banee Shona Malee, 
was the widow of one Bam Hurry, who in his lifetime was the Bajah of Eilla 
Koojung. He had not been in the direct line of succession, but came in after 
the demise of his elder brother and of that brother’s son. Bajah Bam Hurry, 
on his death was succeeded by the defendant No. 2, Bajah Biddya Dhur, and 
he, having rekised to allow^ proper maintenance to the plaintiff, was sued by 
hef, and she recovered a decree for maintenance at the rate of Bs. 100 per 
mensem. After that the Bajah being greatly indebted, Killa Koojung, which 
appears to have been the principal ancestral property of this Baj, was sold in 
execution of a decree, and was purchased by the first defendant, Moharanee 
N|irain Goomary, who is the wife of the Maharajah of Burdwan, and the 
plaintiff alleges that no payment of the amount of her maintenance having been 
made since the 19th May 1868, she has brought the present suit to recover 
Bs. 3,586, being the amount due for a little less than three years. 

The defendant Moharanee pleaded that the decree which the plaintiff had 
obtained for her maintenance was one personal to the Bajah, defendant No. 2, 
and had no concern with the immovable property Killa Koojung, which pro- 
pei*ty, she aaid, had been sold on account of the debts of defendant No. 2 and 
of his ancestors. The Bajah defendant’s answer was, that the decree for 
« maintenipce had been given i^ainst him with advertence to the profits of the 
Killa, yiMoh he held by inheritance, and this property having now gone out of 
his hands and pissed to the defendant No. 1, he was no longer .^Without 
gmng very fully into the course, which the judgment of the first jQoui^ took, it, 
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may b 9 stated sliortly that, [870] in the opinion of the Subordinate Judge, a 
olaim on the part of a Hindu widow for maintenance is good, not only against 
the persons allied by relationship to the deceased husband, but also against any 
person into ^ whose hands tb^ husband's property may have come. In other 
words, he considered it to be a charge upon the estate. He says There is 
no evidence to show that there is any other paternal property in the hands of 
defendant No. 2, from which the said maintenance allowance of the plaintiff 
can be supplied," and therefore he thought ti^at the second defendant Bajah 
was not liable, and that the first defendant, who now held Eilla Koojung, was 
liable. He therefore gave a decree against her for the amount claimed. In 
support of this opinion, he referred to two authorities — of Mussamut Khukroo 
Misrain v, Jhoomuck Lall Dass (15 W. E., 263), and the other, a case which he 
does not seem to have consulted in the original reports, but to have found in 
the Indian Digest — the case of Bamchandra Dikshit v. Savitribai (4 Bom, 
H. 0., A. 0., 73). 

The defendant Banee appealed, and the District Judge who heard the 
appeal affirmed the judgment of the Court below upon what may be called 
general considerations of equity, but without adding anything to the strength 
of the decision. The defendant has appealed specially to this Court. 

It is not alleged (indeed the contrary appears to be the case) that the 
defendant had any notice of the claim of the plaintiff to maintenance out of 
this property at the time when she purchased it, and the question therefore is 
whether in such circumstances the plaintiff’s family and the property being 
subject to the Mitakshara law, a claim for maintenance would constitute a 
charge upon the immoveable estate of her husband into whosoever’s hands it 
may have gone, and with or without notice of the claim, so that the defendant 
is liable to satisfy this demand. I have looked into all the authorities acces- 
sible to me, decided cases as well as works on Hindu law, and I am unable to 
find any authority, either in accepted rule or in decision, which expressly bears 
out the plaintiff's contention, the only text relied on, that of Catyayana, being 
much too vague. 

[87 IJ It is necessary therefore to set out the result of such cases as have 
been decided on similar questions by tlie Courts in Bengal and elsewhere. As 
regards cases under the Bengal law I think it clear upon the authorities here 
that no such claim can be supported. The calbs cited before us were that 
already mentioned — of Mussamut Khukroo Misrain v. Jhoomuck Lall Dass (15 
W. E,, 263), Nilkant Chatterjee v. Peari Mohun Dass (3 B. L. E., 0. C., 7), 
SrimcUi Bhagabati Dasi v. Kanailal Mitter (8 B. L. E., 225), Mangalla Debi 
V. Dinanath Bose (4 B. L. E., 0. C., 72), and Nistarini Dasi v. Makhunlall Dutt 
(9 B. L. E., 11). As to the case of Mussamut Khukroo Misrain v. Jhoomuek Lftll 
Dass (15 W. E., 263), I am bound to say I mn unable fully to understand it. 
The head-note, no doubt, states, amongst other things, as the effect of the 
decision, that a Hindu widow's maintenance is a charge upon the family 
estate into whosoever’s hands the estate may fall. Now the widow, who was 
the special appellant in that case, had her special appeal dismissed with costs. 
It is clear, therefore, that whether we might or might not be inclined to concur 
in the observation made, that was merely a dictum, and not a point decided in 
the case. The case of Nilkant Chatterjee v. Peari Mohun Dass (3 B. L. B., 
O. C., 7) bears only very distantly upon this case. What the learned Judge 
decided in that case and what was affirmed by the Court of Appeal was, that 
although the payment of debts is a charge on the property of a testator, it is 
not a charge on any specific portion of the estate. The case of Srimati 
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Bkagdbati Dasi v. Kan^ilal Mitter (8 B. L. B., 225) is as strong against the 
plaintiff as anything can be. In that case, according to the head-note, PHBAR, J . 
laid it down that, by the law of Bengal, a Hindu widow “has no lien on 
the property for her maintenance against all the world irrespective of notice, 
though she has a right to maintenance out of such property in the hands of 
anyone who takes it with notice of her having set up a claim for maintenance 
against the heir and the learned Judgq observed at page 229 : — “ In truth, 
as I threw out in the course of the argument, if the heir has any power of 
alienation [872] at all, it would be most unreasonable that a bona fide 
purchaser for valuable consideration should be subjected to the possibility of a 
charge springing up at any time, though it had no definite existence when he 
purchased and afterwards he says : — “ Obviously, the consideration received 
by the heir for the sale of the deceased’s property will, so far as the widow’s 
right of recourse to it is concerned, take the place of the property sold.” The 
case of Mangala Dehi v. Dhmnath Bose (4 B. L. R., 0. C., 72) is one where 
the Court of Appeal, referring to a passage in Colebrooke’s Digest, 2nd Volume, 
page 133, or page 238 folio edition, which is a precept of Catyayana, held that 
Mangala, the widow, could not he turned out by her son from the apartments 
in which she lived (and which had been the place of residence used and 
appointed for her by her deceased husband), upon the son's coming of age. 
In the case of Nistarini Da^ii v, Mahhimlall Diitt (9 B. L. R., 11), Markby, J., 
following the decision of Phear, J., in Bluiqabaii Dasi’s case, dismissed the suit, 
which was a suit by a Hindu widow for a declaration of her right to main- 
tenance out of her husband’s estate, which had been mortgaged to the 
defendant by the heir, and on appeal it was held that the suit should not 
have been dismissed by reason of a mistake in the form of the suit, but that 
thfe right of the plaintiff should have been enquired into and such relief 
allowed as she was entitled to consistently with the case inade in her plaint. 

Now I proceed to consider the cases decided elsewliere than in Bengal, 
viz.f the Bombay case referred to by the Subordinate Judge, and others which 
I shall state in order. The case of Rainchaiidra JHkshit v. Savitrihai (4 Bom. 
H. C., A. C., 73), it happens curiously, is explained by the learned Chief Justice 
Sir Richard Couch, who decided it, during the argument in the case of Nistarini 
Dasi V. Makhunlall Dutt (9 B. L. R., 11). * In that case Savitrihai sued the defen- 
dant, who was one of three sons of a person named Moreehvar Dikshit, her 
husband’s father, who, she alleged, had supported her after her husband’s death, 
and the defendant contended that as he was only one of three brothers, 
[873] the suit did not lie against him alone, and the Chief Justice in delivering 
judgment is reported to have said : — “ By Hindu law the maintenance of a 
widow is a charge upon the whole estate, and therefore upon every part thereof. 
Tffe special appellant is liable for the maintenance.” This, as I have said, was 
explained by the Chief Justice himself in the ctLse of Nistarini Dnsi v. Makhun-- 
lall Dutt (9 B. L. R.. 11, at p. 27), where he says “ The question there was as 
to whether one brother could be sued alone, and it was held that he could.” 
This case therefore does not help the plaintiff. Then there is the case of 
Mussamut Oolab Koonv)ur v. The Collector of Benares (4 Moore’s I. A., 246), 
relied upon by the plaintiff. In thahease three brothers, sons of Ujaib Singh, 
were charged as being implicated in an insurrection. They were summoned to 
appear and answer, but they absconded, and thereupon, under Regulation XI 
of 1796 (since repealed), ati order was pronounced by the Governor- General in 
tiounotl declaring their estate to be forfeited. Thereupon Golab Koonwar 
seems to have petitioned the Governor-General for the restoration pt the 
estates to her, elaimipg them as her hereditary property. She was refold by 
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the* Governor-General to the Courts of law. She sued and obtained a decree 
in the Provinoial Court, but that decree wa'ti reversed by the Sudder Dewanny 
Adawlut. Thereupon a further appeal was made to Her Majesty in Council, and 
amongstthethingscontendedbeforethe Judicial Committee was this, that suppos- 
ing all other pleas of Golab Kcfonwur failed, she was at any rate entitled to main- 
tenance out of the whole property of Ujaib Singh whose widow slie was, and 
their Lordships say in the conclusion of their judgment after disposing of the 
rest of the case : — ** The only other question is the right of Mussamut Golab 
Koonwur to maintenance out of tlie whole of the proj^rty held to be ancestral. 
Nothing was urged at the bar against this right, and it appears to us that, on 
the principle of the decree, it ought to have been recognized,” and accordingly she 
was declared entitled to maintenance thereout. Now the ground of that part 
of their Lordships’ decision is explained by Pheau, J., in giving judgment in the 
case of Gunga Baee v. The Ad'iuinistraior-General of [374 j Bengal (ii 1. J., N. S., 
124). The report begins at page 124, but the page I refer to is 133. Pheak, J., 
points out that the plaintid’s right to maintenance liad, by the death of her 
husband, become an actual charge on the estate in question before the cause of 
forfeiture had accrued. Her claim was an existing burden on the share which 
her sons took in those estates at the time that those shares were confiscated, 
and of course the Government took subject thereto and looking at the report 
of the case 1 find tliat the forfeiture accrued in the year 1800, whereas Golab 
Koonwur had become a widow in 1786, some thirteen or fourteen years before, 
so that it may be fairly supposed that she had been receiving maintenance out 
of the estate, and it appears from the Privy Council judgment that the Govern- 
ment, as might bo expected, did not think fit to object to her so receiving 
maintenance. 

Then there are two cases from the reports of the Higii Court, North- 
Western Provinces, which are of groat importance, because they bear directly 
upon the subject-matter, tlie parties there being also subject to the Mitakshara 
law. The first case is Hecralal v. Massaviiit Komillah (2 Agra H. C., 42). In 
this case, where the widow succeeded, it appears that the widow had asserted 
her right to maintenance and objected to the conveyance of the property, 
so that the purchaser had full notice of her claim, and he had even sought 
to defeat its operation by causing a stipulation to bo inserted in the kabala, 
that Bs. 4 a month should be paid to the widow in satisfaction of that 
claim of hers by the vendor. The Court accq^^dingly very • naturally held 
that this constituted a cliarge of which the purchaser had notice, and that it 
consequently was binding on the property in his hands, the stipulation as 
between vendor and purchaser of course not affecting the widow’s rights, but 
it is noticeable that the Court observed that the decree ought to have been 
against the heir first, and failing liim against the other defendant holding 
the property, and they altered the decree accordingly. Now it was con- 
tended in special appeal before us with reference to this case that, where 
the lien existed, notice was immaterial. I observe, however, [378] that the 
learned Judges in deciding that case laid distinct stress upon the fact of 
notice, and it appears to me very reasonably. The other case from the North- 
Western Provinces is Mmmmat Goolabi v. Bamtuhal Bai (1 All. H. C., 191). 
In that case the converse decision took *place. The learned Judges observe, 
speaking of the judgment of the Court below : — “ Admitting the widow’s right 
against her deceased husband’s property, and that it avails, and is a charge on 
such property in the hands of a purchaser by private sale who buys from the 
descendants of the husband with notice of the widow’s claim as has been 
decided in the case of Heeralal v. Mussamut Komillah (2 Agra H. C., 42) which 
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I IMM imk 0 iM in Vbe OmU^ btdaw, «h« Judge dietinguishee the preaent oase. 
The iwtfbaeer toyu^ at*a lule in iBxeotttion of a deoree bought the rights and 
of the judgmenM^tor in the 2-anaa share which was sold, and which 
Widow aeefcs to charge in his hands with her maintenance- At the time of 
tm sale^ an^ subseQuently in a regular suit, the •widow, who is now appellant, 
Cla i med OM^half of the 2-anna share as her own property and put forward 
no claim to maintenance. ** There the learned Judges say : — ** The special 
Oircumstances of the property which has thus been redeemed by the son after 
his father’s death, and which the latter had never held except in its encumbered 
condition, and the conduct of the widow in asserting her right as proprietor to 
three-fourths of it, and making no mention of any claim on account of main- 
tenance, are certainly distinguishing oircumstances in the present case. The 
Judge held that a purchaser buying under such circumstances was justified in 
believing that no claim for maintenance would be advanced. The proprietary 
title relied on was wholly inconsistent with such a claim. We think his con- 
clusion, that the widow could not enforce her right against the purchaser, is open 
to no legal objection, and his deoree should be maintained ; ” so that, finding 
the purchaser to have bought the property under ciroumstanoes which did not 
lead him to suppose that any claim for maintenance would be advanced, they 
refuse to enforce that claim against the property in his hands. 

Then a case was cited of Varden Seth Sam v. Luckpatty Boyjee [S76] 
Lallah (9 Moore’s 1. A., 303, at p. 322). That was a case of an equitable mort- 
gage, and their Lordships observe : — ’’The question to be considered is, whether 
the third and sixth defendants respectively possessed the land free from that 
lien, whatever its nature. As one who owns property subject to a charge can, 
in general, convey no title higher or more free than his own, it lies always on 
a succeeding owner to make out a case to defeat such prior charge. Let it be 
conceded that a purchaser for value bona fide and without notice of this charge, 
whether legal or equitable, would have had in these Courts an equity superior 
to that of the plaintiff, still such innocent purchase must be not merely asserted, 
but proved in the cause, and this case furnishes no such proof, ” Now upon 
that I think it may be observed, deferring entirely to what is stated by the 
Judicial Committee there, that the holder of a lien on specific property is in a 
different position from a person possessed of a right which is held to constitute 
a charge on the general estate of a deceased person. In the former case the 
innocent purchase has no doubt to be proved before the prior charge can be 
defe§bted. In the latter 1 should be inclined to hold that the purchaser must 
be affected with notice of the charge, and so the North-Western Provinces Court 
appears to have held. 

Now, one of the arguments used by the Subordinate Judge in favour of his 
judgment is this : — He says : ” As Mie plaintiff could lay claim against him 
into whose hands the property belonging to her husband first passed, so she 
can prefer a similar claim against the female defendant, as the said property 
has now passed into her hands. ” That argument seems to amount to this, that 
the suit against this purchaser is no more than a logical sequence of the first suit 
against the heir. But is that so ? It appears to me there is a distinction, 
because the widow, in bringing her first suit against the heir, was in this 
position, that she had a claim for maintenance firstly against the estate of her 
deceased husband, nextly against her husband’s relations. Now as against the 
Moharanee, the purchaser of this property, she had no personal claim whatever. 
Therefore, I thii^, there is no analogy between her claim in the two cases. It 
Was a point of some hnportanoe [877j raised upon the defendant’s answei^, that 
the d(^t8 which led to the sale of this property were not entirely the debts of the 
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if these debts were partly ancestral, I think it nfust be Said that 
to maintenance would be subject to the duty of paying those ^bts, thw 
her claim to maintenance would be upon the residue after paying such aeplB aw 
would be regulated by the amoifnt thereof, and the other claims to mamwarw 
then valid. It is also as it seems to me a matter of doubt wbethw the widow Oy 
obtaining a definite personal decree against the Bajahdidnot modify the nature of 
her right so as to place herself in an inferior position as regards the lien over the 
property which she originally had. Why did she not, in bringing her first 8uit 
have it declared that the maintenance which she claimed was a charge upon the 
husband’s estates and amongst other things upon Killa Koojung ? and this 
suggests a very cogent reason, as it seems to me, why the Court should not be 
re^y to recognize such claims against purcliasers of estates from Hindu heirs. 
The consequence of admitting such a claim as this would probably be to bring 
in a crowd of other claimants to the great peril of, and possibly fraud upon, 
the purchaser. From the statements made in the plaint, it seems pretty 
clear that this Baj has changed hands several times in a comparatively short 
space of time. It seems that of the persons mentioned Junardon first became 
Baj ah. On his demise, his son, Lukshindur, succeeded. After his decease, 
the plaintiff’s husband became Bajah, and after him came defendant No. 2 
whose precise relationship is not clear, but who is spoken of as being the 
nephew of the plaintiff’s husband. The result of that would be that there might 
easily be many Banees, all as widows having claims to maintenance upon this 
estate, of all which claims the purchaser would have no notice at all, and he 
might be overwhelmed with claims of that description. Again, the Subor- 
dinate Judge, when saying that it does not appear that any other ancestral 
property was in the hands of the Baiah defendant, quite omits to notice the 
claim which the plaintiff might have made against the surplus proceeds of this 
property when sold. Why did she not get those attached and obtain an [378] 
order for the payment of her maintenance thereout. There is nothing on the 
face of either of these decisions to show that the whole of the Bajah’s estate 
has been sold, and considering that the plaintiff’s first claim was undoubtedly 
upon the Bajah, it lay upon her to show that his estate has been exhausted 
before she could come upon the property in the hands of the first defendant. 
On all these grounds, it appears to me that the plaintiff’s suit as against the 
Maharanee defendant was not good, that the judgments ot the two Courts 

below were erroneous, and that those judgments ought to bo reversed with costs. 

« 

Appeal allowed. 


MOTES. 

[FOLLOWIMG PROPERTY FOR MAIMTEMANCE 

The ciroumstance of tho purchaser’s having notice of the claim does not suffioo to 
entitle the widow to follow tho properly. Whether the purchaser had or had not notice, ho 
is unaffected when tho sale is for payment of debts, etc., .—(1877) 2 Bom., i9i. 

When the maintenanoc has been expressly charged on the purchased property, it will be 
liable although it bo shown that there is property Ai the hands of the heirs sudiciont to meet 
the claim, but the property will not be liable if tho transfer was made to satisfy a claim for 
which the anoestral property is liable by Hindu Law and which under that law takes 
preoedenoe of that of maintenance : — (1882) i AIL, 296 F.B. 

The widow can follow the property when the alienation was made in fraud of her 
right:— (1860) A Bom., 09. 
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mi •bo follow Uio l^ro^riy wbiu tlio olfomion is mode pending • perlitioii siiit on 
efhiob she is entitled to » sl^furo thoughit is m lieu of meinteuanoo :— (1899) 97 CM* 77 ; (199Q) 
87 OnL, 8B1. 

The right to mamtonanoo was held not to require registration under Registration Act XX 
of 1866 .—(1881) 8 Mad., 181.] ' 
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The^aSth March, 2676 . 

‘ Present : 

Mb. Justice Glover and Mr. Justice Mitter. 

Arfunnessa One of the Defendants 

versm 

Peary Mohun Mookerjee Plamtiil. 

Resumpiim, Suit for — Onus Probandi --Auction- Purchaser, 

Certain lands which had been let out in putni were, on default by the putnidar in pay- 
ment of rent, sold by auction under Reg VIII of 1819 and purchased by M who granted them 
in putiii to the plaintiff In a bUit for lesuinptioii on the allegation that the defondants were 
in possession of a portion of the lands as invalid lakhira) b\ withholding payment of the mal 
rent thereof from after 1793, the defence was that the lands in dispute were valid rent-free 
lands existing as such from before 1790 Held that, on the grounds of the decision of the 
Privy Council in fiinnhai Mukopadhyav MadabCkandra Bobu (8 B.L. R , 566, s.C. 14 Moore's 
I. A., 1153), the principle that the Oft IS on the plaintiff to show that the lands are mal 
applies to c«tses whore the plaintiff, as in the present case, is the representative of an auction- 
purchaser. 

Suit for estahhbhment of mal right by resumption of certain lands which 
the plaintiff alleged were invalid rent-free lands The lands in question were 
purchased by the Maharajah of Burdwan in 1862 at a Government revenue- 
sale, and let out in putni to Bam Madhub Bandopadhya, but on his default 
in payment of rent, they were sold bv auction under Beg. VIII of l879] 1819 
and purchased by the Maharajah who granted them in putni to the plaintiff, 
and he, alleging that the defendants were in possession of a portion of the lands 
as invalid rent-free lands by withholding payment of the mal rent thereof from 
after 1793, brought the present suit Cor resumption of the lands. 

The defence was that the lands in dispute were valid rent-free lands existing 
as such from before 1790 , that the defendants had purchased them at auction- 
sales at various times, and that they had not made the lands lakhiraj by mis- 
appropriating the mal right. The Munsif held that the onus of proof was on 
the defendants, but that they had shown the lands to be rent-free, and he there- 
fore dismissed the plaintiff’s suit. On appeal, the Subordinate Judge confirmed 
that decision. Subsequently on review he allowed a portion of the plaintiff’s 
claim, holding that the defendant had failed to establish his case with reference 
to it, ^ 

The defendant, Arfunnessa, appealed from the decision given on review, on 
the ground among others that the Ciourts below were wrong in throwing the 

* Special Appeal No. 99itof 1676, from a deoision passed by the Subordinate Judge of East 
Burdwan, dated the 80th December 1874, modifying a decree of the Munsif of Katwa, dated 
the 19th June 1873, 
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bntdeo ei proof, oa the Mendento ; and that t])e plaintiff rnhst firat prove hia 
that the lianda were mal before the defendant* oonld be oalled upon 
to abow they were lakbiraj. 

The argumenta are auffioieOtly atated in the jad^eat of Mittbb, J. 

Babooa Shamlal Hitter and Annund Oopal Palit for the Appellant. 

Baboo Aushotosh Mookerjee for the Beapondent. 

e 

Hitter, J.-Thia was a suit for resumption.of 7 bighas 15 chittacks of 
land held by the defendant under an alleged lakbiraj title. The plaintiff is 
the representative of an auction-purchaser, and the suit was commenced within 
twelve years from the date of auction-purchase. The plaintiff alleged that 
the land in suit appertained to the mal estate, and was held under the pretence 
of a lakhiraj title by withholding payment of mal rent only from a compara- 
tively recent time. The defendant alleged that the lands in suit were valid 
lakhiraj. At first both [ 380 ] the Courts below dismissed the plaintiff’s suit, 
notwithstanding that they held that the onii^ of proof in such a case as this 
was upon the defendant. The lower Appellate Court, on an application of 
review having been made, has given to the plaintiff a decree for a portion of 
the land, holding that the defendant has failed to establish his case with 
reference to it. The defendant has preferred this special appeal against that 
decision. 

The only question raised before us is that the lower Courts were wrong 
in throwing the burden of proof upon the defendant. We think this conten- 
tion is valid, and is supported by a Full Bench decision of this Ooxxvt—Parbati 
Chum Mookerjee v. Baj Krishna Mookerjee (B. L. B., Sup. VoL, 162), and^ 
decision of the Judicial Committee of the Privy Council in Harihar Mukopa- 
dhya v. Madab Chandra Bahu (8 B. L. R., 566 ; S. C., 14 Moore’s I. A., 122). 

The learned pleader for the respondent, on the other hand, contends that 
the Full Bench decision quoted above does not apply to this case, because 
the plaintiff represents an auction -purchaser, and it has been so decided by 
this Court in three cases — Forbes v. Sheikh Mean Jan (3 W. B., 69), Shamlal 
Ohose V. Sekunder Khan (3 W, R., 182), and Nobolal Khan v. Adheranee Narain 
Kunwaree (5 W. B., 191). The first two cases fully support his argument, and 
it can be inferred from the report of the third case, ^ that the learned Judges, 
who admitted the application of review referred to in it, were also of that 
opinion. 

But we think that the question before us has been conclusively set at rest 
by the Privy Council judgment referred to above. Although from the report 
of that case it does not appear whether the plaintiffs there any way represented 
auction-purchasers for Government revenue or not, yet an examination of the 
grounds upon which it is based shows that its principle is applicable to oases 
of ordinary nature as well as of auction-purchases. 

In the first part olP the decision, the remarks of the Judicial Committee 
who passed it proceed to examine the pi^ovisions of the Regulations bearing 
upon the question, and the result according to that examination was that suits 
fmr resumption of [ 881 ] invalid lakhiraj lands that existed at the time of the 
permanent settlement were dealt with under the provisions of a special and 
exceptional Regulation, viz., Beg. II oi 1819. In such suits there is a pre- 
sumption in favour of the {daintiff arising out of the declaration made in the 
Regulations that the ruling power ” was entitled prima facte ** to a certain 
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** The Invocation of the 80th section of Beg. II of 1819 ” they observe “ is 
nob mero matter of form to be rejected as surplusage. The effect of it is to 
eaxMtne^basebobe tried aooordmg to the procedure and presumptions pre- 
scribed by that enactment and the enactments in par? materia greatly to the 
advantage of the plaintiff, and oonsequenbly to the prejudice of the defendant 
(8 B. L. R., 578 ; and 14 Moore’s I. A.. 172). 

This was not a suit under the 30th section of Beg. II of 1819, and in fact 
by the provisions of s. 14 of Act XIV of 1859 (which provisions have been 
re-enacted in the present Limitation Act), such a suit now cannot be main- 
tained with success. Because once you admit that the lakhiraj tenure existed 
at the time of the permanent settlement, and this must be admitted to bring 
the case within Beg. II of 1819, you are hopelessly barred. Therefore the 
presumption which arises in such suits in favour of the plaintiff, and which 
relieves him from any burthen of proof further than to establish that the land 
in suit is within the ambit of his estate, does not arise in favour of the 
plaintiff in this case by reason of the special provisions of the lakhiraj regula- 
tion mentioned above. Then let us see whether that presumption avails the 
plaintiff in any way in a suit like the present which was brought upon the 
allegation, that the lands sought to be resumed did not form any existing 
lakhiraj tenure at the time of the permanent settlement, but were assessed 
with revenue and constituted a part of his mal estate. The presumption in 
question carries the plaintiff’s case no further than this, that every biga of land, 
within the ambit of his estate under the provisions of the lakhiraj regulation, 
was liable to be assessed with Government revenue, and the [388 J title to 
especial exemption must be made out by the party setting it up. But this is 
not sufhoient to start a case for the plaintiff in a suit of the present description, 
because there is no presumption that every biga of land within the ambit of an 
estate must be deemed to have been assessed with revenue until the contrary 
is proved. The following passage from the Privy Council report referred to 
above shows that it is upon this ground that the Judicial Committee have held 
that the burden of proof in these cases is upon the plaintiff. 

Again their Lordships think that no just exception can be taken to the 
ruling of the High Court, Ijpuching the burthen of proof, which in such cases 
thd plaintiff has to support. If this class of cases is ^ken out of the special 
and exceptional regulation concerning resumption suits, it follows that it lies 
upon the plaintiff to prove a prima facte case. His case is that his mal land has 
since 1790 been converted into lakhiraj. He is surely bound to give some 
evidence that his land was once mal ” (8 B. L. B., 579 ; and 14 Moore’s I. A., 
173, 174). 

Then further on they observe : — ** Mr. Doyrie argued that the defendants 
had admitted that the lands in question were within the appellant’s estate. 
But such an admission is obviously not sufficient to meet the burthen of proof 
thrown upon the plaintiff. It was at most an admission that the lands were 
within the ambit of the estate, not that they had eVer been mal lands. ” 

Now these are the grounds upon which their Lordships of the Judicial 
Committee have held that the burthen of proof is upon the plaintiff, and unless 
we hold that in the case of an auction-purchaser as soon as it is proved that a 
partioula# plot of land is within the ambit of his estate, there arises a psosump- 
tion in his favour that it was assessed with revenue at the time of the 
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permanent settlement, there seems to be no reason why we should hold 
that the grounds are not applicable to the present case. Therefore, notwith- 
standing the decisions of Forbes v. Sheikh Meanjan (3 W. B., 69), Shamlal Ohose 
V. Sekunder Khan (S W. B., 182), and Nobolal Khan v.Adherame Narain Koon- 
ivaree (6 W. B., 191) cited on beh^fofthe respondent, wemustholdontheauthority 
of the [888] Privy Council decision quoted above that the lower Courts have erred 
in relieving the plaintiff from the burthen of proof which ordinarily falls upon 
him. How far has the plaintiff been* able to discharge that burthen it is not 
for us in special appeal to decide. We mustt therefore, reverse the decree of 
the lower Appellate Court so far as it is favourable tb the plaintiff, and remand 
the case to that Court for re-trial as regards the particular portion of the claim 
which was decreed in his favour. Costs to abide the result. 

Glovery J. — I concur in this judgment, and, in doing so, 1 do not forget 
that I at one time held a different opinion. 

Appeal allowed. 


NOTES. 

[ONUB— 

In resumption proceedings, in respect of lands within the ambit of a zamindari which 
are claimed by the tenant to be lakhiraj the onus is upon the plaintiff to prove that they are 

m&l (1888) 9 CaL, 813.] 


[ 1 Cal. 888 ] 

APPELLATE CIVIL. 

The 4th April, 1876. 

Present : 

Mr. Justice Birch and Mr. Justice Morris. 

In the Matter of the Petition of Soorja Kant^Achan Chowdry.' 


Appeal—Beg. VIII of 1819, s. 6—24 d 25 Vict., c. 104, s. 15. 

There is no appeal from an order m>ido bv the Civil Court under s. 0 of Regulation VIII 
of 1819. 

Per Birch, J. — A party who has preferred an appeal to the High Court when the law 
gave him no right of appeal, is not entitled upon the hearing to ask the Court to treat it as 
an applioation for the exercise of its extraordinary jurisdiction under s. 16 of 24 & 25 Viet,, 
0. 104. 

The appillants in this case were the owners and zamindars of an estate 
called Shershabad. The respondent, havitfg acquired by purchase a putni 
tenure within this estate, applied to the zamindars to give effect to the transfer 
by registration of his name in the zamindari serishta or office, but being refused 
made an applioation to the Civil Court of the district where the property was 

^ MisoaUaneous Regular Appeal No. 367 of 1875, against thp order of the Officiating 
Judge of Zilla Dinagepore, dated the 14th of August 1875. 


1 OAIi.— 88 
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Bituated, under the provisions of s. 6, Regulation VIII of 1819."^ The District 
Judge, upon suoh application, issued the order, from which the present appeal 
was brought, directing the zamindars to give effect to [ 884 ] transfer without 
delay in accordance with the law. The Judge’s order was drawn as follows : — 
** For the, above reasons this case is decreed in favour of applicant. An injunc- 
tion will issue on the zamindar under s. 6, Regulation VIII of 1819, to accept 
the security tendered, and give effect to the transfer without delay.” 

« 

The zamindars appealed to.the High Court from the above order. 

Baboo Jadub Chunder Seal for the Appellants. 

Baboos Mohtnee Mohun Boy and Oolap Chunder Sircar for the Respondent. 

The arguments are sufficiently set forth in the Judgment of the Court, 
which was delivered by 

Blroh, J.--This appeal is perf erred against a summary order of the District 
Judge passed under s. 6 of Regidation Vlll of 1819, directing the zamindar to 
accept the security tendered, and to give effect to the transfer without delay. 

A preliminary objection has been raised that no appeal lies to this Court 
from suoh an order ; and we are of opinion that the objection must prevail. The 
pleader for the appellant has been unable to show us any law which authorizes 
an appeal from an order under s. 6. His agrument is that an appeal lies, 
because the Judge has used the word 'decreed,’ and has drawn up an order in 
the form of a decree directing that an injunction should issue. We think that 
the fact of the Judge having dealt with the application in this manner does not 
Entitle the appellant to come up here in appeal when the law does not provide 
for an appeal from an order passed under s. 6 of Regulation VIII of 1819. 

It is then urged by the appellant’s pleader that if we are against him on 
this point, we should still, under the circumstances of this case, exercise the 
extraordinary powers vested in this Court by s. 15 of the Charter Act. 


Speaking for myself I must say that it is not in my opinion open to parties, 
when they find that they have adopted a wrong [ 385 ] course and filed an 
appeal when no appeal is allowed by law, to turn round and say that the Court 
is J)Ound to exercise its extraordinary jurisdiction. Upon this application, as 
to whether there may be grounds for interference under s. 15 or not, I pro- 
nounce no opinion. All that 1 say is that I decline to treat this petition of 
appeal as an application to us to exercise our extraordinary powers under s. 15. 

Appeal dismissed. 


: — It shall be competent to the zamindar, or other superior to refuse the legistzT 
may refuse of any trsnsler, unta tbe fee above stiputa^be^^^^ 

fill substantial secunty to the amount speoiffed be tendered and 
accepted : provided, however, that if the security tendered by any 
and oe tendered. purchaser or transferee, should not be approved by the zamindar, 

and ths piivty tendering it shall be dissatisfied with such rejection, he shall to ocmpelent to 
g^^cy •>y .«>»?«»“ Civil 

contest^ i 


rkf OAnnmfv cfeppottA iiueireiiruiu uy uuiuuiuu luuuuxi m bae uivii 

to he deter d ^he district, which authority, if satisfied of the sufficiency 

to oe aeier- security tendered, shall issue an injunction on the zamindar 


mm^ by appeal to Civil ^ accept it and give effect to the transfer without delay. It is 
uoum. hereby provided that the rules of this and of the preceding sec- 

tion shall got to hdd to apply to transfers of nny fractional portion of a putnee talook, nor 
to any alienation other than of the entire Inilierest, for no apportionment of the zttmindars 
reserved rent can be allowed to stand good unl^s made under his special sanction.] 
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APPELLATE CIVIL. • 

The 10th April, 1876. 

Present : 

Mb. Justice Mabkby and Mr. Justice Mittkb. 

Futeek Parooee One oi the Defendants 

versus 

Mohender Nath Mozoomdar Plaintiff. 

Costs — Special appeal — Order in discretion of Lower Court. 

Where, in a suit for defamation, a decree was given for the plaintiff for nominal damages, 
but ho was ordered to pay the defendant's costs, held that the order as to costs was in the dis- 
cretion of the Court below, and therefore no special appeal would lie from such order : the 
rule as laid down in Ortdhari Lai Roy v. Sunder Bib% (B. L. R., Sup. Vol., 496) being that an 
order as to costs cannot be interfered with in special appeal unless it is illegal. 

Semble — When the Court is of opinion that the plaintiff is not entitled to any substantial 
damages, it is not bound to award him nominal damages. 

Suit for Bs. 100 as damages for defamation. The plaintiff had previously 
instituted proceedings for criminal trespass in respect of the same matter in the 
Criminal Court against the defendants, which led to their being convicted and 
fined Bs. 5 each. The Munsif found that, under the circumstances, the plaintiff 
was entitled to damages, and assessed the amount at Bs. 15. He gave the 
plaintiff a decree for this amount with costs. On appeal by the defendants the 
Judge was of opinion that ** as the plaintiff had already prosecuted the defen- 
dants criminally, and they had been fined to such an extent as the Magistrate 
thought proper, the present suit, although not contrary to law, was clearly a 
vexatious one, and the plaintiff ought not to [386] recover more than nominal 
damages.” He, therefore, modified the decree of the Munsif by giving the 
plaintiff a decree for four annas as damages, and ordered him to pay all the 
costs both in the lower Court and on appeal. 

The plaintiff preferred a special appeal to the High Court from this decision, 
on the grounds that it was erroneous in law in holding him entitled to only 
nominal damages ; that the defendants ought to hawe been ordered to pay Jihe 
costs of the suit ; or that at any rate the plaintiff ought not to have been ordered 
to pay the defendants* costs. 

It appeared that the costs would amount to about Bs. 21. 

The appeal came before BiRCH, J., who held that as it was a special appeal 
he could not go into the evidence to see whether or not the Judge came to an 
erroneous finding on the facts, but being of opinion that the costs had been 
awarded on an erroneous principle, he modified the decree appealed from by 
giving the plaintiff the costs in both the lower Courts, and ordered the defendants 
to pay the costs of the special appeal. 

The** defendant Futeek Parooee appealed under s. 15 of the Letters Patent 
on the ground that the special appeal having failed in every other respect, the 
order of the District Judge in respect of costs ought not to have been set aside, 
and that such order having been in the discretion of the District Judge it could 
not have been set aside in special appeal unless it was an illegal order. 

* Appeal under s. 15 of the Letters Patent of 1876, against the decree of BiBCH, J., dated 
the 90th of August 1876, in Special Appeal No. 9766 of 1874. 
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Baboo Aushootosh Mooketieejot tfhe Appellant. 

Baboos Hmchunder Banerjee and Omakally Mooherjee for the Bespondent. 

The oontentions and the oases cited appear in the JadBni6lit of the Oonrt, 
which was delivered by 

Harkbyi J . — ^This was a suit to recover damages for defamation. The 
matter had already been the subject of criminal proofings. The Subordinate 
Judge gave the plaintiff a decree for nominal damages ; but being of opinion 
that the suit was a vexatious one, directed the plaintiff to pay the costs of the 
litigation. 

[887] The case having come up to this Court on special appeal, Mr. Justice 
Birch was of opinion that there was no ground upon which he could interfere 
with the decree for nominal damages, but being of opinion that the plaintiff 
ought not to have been made to pay the costs of the suit set aside the order of 
the Subordinate Judge as to costs, and directed that the plaintiff should recover 
the costs of the litigation. 

It is contended before us that, in special appeal, this Court cannot inter- 
fere with the discretion of the Courts below as to costs : and that in this case 
the award of costs to the defendant notwithstanding that the plaintiff obtained 
a decree for nominal damages, was within the discretion of the Court below. 

Upon the first point we are of opinion that the question is concluded by 
the decision of the Full Bench in Gridhan Lai Boy v. Sundar Btbt (B. L. B., 
Sup. Vol., 496). It was there laid down that this Court could, in regular appeal, 
review the exercise of the discretion of the lower Court as to award of costs ; 
but that in special appeal this Court could not interfere unless the order made 
as to costs was illegal. We have no reason to doubt that this rule, which has 
also been approved in Bombay in Amtrsabeb Hafizulla v. Jamshedji Bustam 
(4 Bom. H. C., A. C., 41), followed in Desajt Lakhmaji v. Bhavamdas Narotam- 
das (8 Bom. H. C., A. C., 100) ; but the opposite view was taken by the Madras 
High Court in Sri Dantulun Narayana Gajapati Bazu Garu v. Surappa Bazti 
(3 Mad. H. C., 113), has been since generally acted on in this Court. The only 
instances in which there is any apparent departure from it are in the cases of 
Musaamat Bibee Moseehun v. Mtissamul Bibec Munoorun (24 W. B., 69) and 
Ooma Chum v. Griah Ghunder Banerjee (26 W. B., 22), but the Full Bench 
decision does not seem to Ultvo been there referred to, and we have no reason 
to suppose that the learned Judges intended to question a rule thus authorita- 
tively laid down. We may also observe that the attention of Mr. Justice BlRCH 
was not called to the Full Bench decision when the present case was before 
him. On the other hand, quite recently, a Judge of this Court, acting on the 
Full Bench decision refused to review in special appeal the discretion of the 
Court below as to costs, 

[ 888 ] We think that we ought to follow the Full Bench decision, and to 
hold that a special appeal will not lie against any order as to costs, which it 
was within the discretion of the lower Courts to make. It, therefore, remains 
to etmsider whether, when a decree Jiad been given for nominal damages, the 
Ckrart had a discretion to award costs to the defendant. We are of opinion 

. that it bad. The Court below thought that though the words complained of 
had bemi spoken, the plaintiff was not entitled to any damages, and that to 
' bring this suit after criminal proceedings had been taken in the same matter 
was vexations. In substance, therefore, the defendant succeeded in thS Court 
below. Perhaps it would have been better under 'these cixoumstances to have 
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dismissed the suit altogether, &e Court in Bi\oh a case not being bound to award 
nominal damages. But we are not aware of any law which pievents the 
Court, if it thinks that the suit is a vexatious one, and that no damage has 
really been sustained, from giving nominal damages to the plaintiff, and award- 
ing costs to the defendant. Tlie words of s. 187 leave the discretion of the 
Courts as to costs wholly unlimited, and it would be impossible to say that 
such an award of costs was illegal. 


We, therefore, reverse the order of Mr. Justice BlRCH, and dismiss the 
special appeal. 


Appeal allowed. 


NOTES. 

[ APPEAL IN RESPECT OF COSTS— 

Where the matter is purely within the discretion of the Courts no appeal lies ; but where 
a question of principle is involved an appeal will lie : — (1885) 12 Cal., 179.] 

[1 Cal. 888] 

ORIGINAL CIVIL. 

The 7th July, 1876, 

Present : 

Mr. .Justice Pontipex. 

Suttya Ghosal 
versm 

Suttyanund Ghosal and others. 

Majority Act (IX of 1875), s. 3 — Minor — Guardian ad litem. 

The appointment of a guardian ad litetn is sudicicnt to make the minor party subject to 
s. 3, Act IX of 1875 and to constitute his period of majority at 21, at any rate so far as relates 
to the property in suit, notwithstanding that such minor would but for such appointment 
have attained majority at 18. 

By the decree in this suit, which was brought in 1871 for partition of 
the estate of Raja Kallyaunkur Ghosal, deceased, [889] it was, amongst other 
things, deqlared that Bosoomutty Dabee, one of the defendants in the suit, was 
entitled to a certain share in the estate ; and that a monthly sum of Rs. 425 
should be paid to her husband for her maintenance and support ; and Raja 
Suttyanund Ghosal and Cowar Suttyakrishna Ghosal were appointed receivers 
in the suit. At the institution of the suit Bosoomutty Dabee was an infant,^ 
and her husband was appointed by the Court her guardian ad litem. The 
present application was made by her husband and guardian on her behalf for an 
order that the receiver should pay to him as her guardian the sum of Rs. 4,000 
out of her share of the estate to meet exti^a expenses which had been incurred 
for Bosoomutty Dabee and her y^bungest son. Bosoomutty Dabee was, at the 
time of the application, of the age of 18 years and 2 months. 

Mr. Bovmerjee appeared in support of the application. 

Mr. MoGToe for the receivers. 

Mr. B, Allen for Tarrasoondery Dabee, another defendant in the suit. 
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The application was oonsentqid to by all the parties to the suit, but the 
receivers were unwilling to pay the sum required to the husband, but were 
desirous that it, as well as the monthly sum allowed for her maintenance, 
should be paid to Bosoomutty Dabee herself, she having attained her majority. 

Mr. Bmnerjee submitted that, under the ]!d[aiority Act, IX of 1875, s. 3, 
Bosoomutty Dabee was still a minor, and remained so until she attained the 
age of 21 years. 

Mr. Macrae contended that the words of s. 3 did not apply to a person for 
whom merely a guardian ad litem had been appointed, but only to guardians 
appointed under Act XL of f858 and Act XXVII of 1860. The appointment 
of guardians under those Acts is very different from the appointment of a 
guardian ad litem in a suit such as the present. It could not have been the 
intention that a minor should be liable to the [S90] disqualification attaching 
to minority being prolonged by a temporary appointment like that of guardian 
ad litem, yet that might be the result of such an appointment in respect of a 
minor who would otherwise have attained majority at 18, but who notwith- 
standing the suit was finally determined would still remain a minor until 21. 

PontifeXi J. — Act IX of 1875 was passed for the purpose of attaining 
greater certainty respecting the age of majority, but itself causes the uncertainty 
out of which this application arises. S. 3 of the Act is as follows : — Every 
minor of whose person or property a guardian has been or shall be appointed 
by any Court of Justice, and every minor under the jurisdiction of any Court of 
Wards, shall, notwithstanding anything contained in the Indian Succession 
Act, or in any other enactment, be deemed to have attained his majority when 
he shall have completed his age of 21 years, and not before.*’ 

The suit in which this application is made was instituted before 1872, and 
when the present applicant was a minor under the age of 18 years. She was 
made a defendant to the suit, which was for partition. She was at the time a 
married woman, and her husband, who would have been her natural guardian, 
was appointed by this Court her guardian ad litem. By the decree in the suit 
it was, amongst other things, ordered, that Bs. 425 out of her share of the 
income of the estate, which was the subject of the suit, should be paid monthly 
to her husband as her guardian. The lady having now attained the age of 18, 
applies for the payment to her in future of the said Bs. 425 and for a sum of 
Bs. 4,000 out of the accumulations of her share of the minor. The question 
arises whether she is still a^inor. In my opinion she is, for the decree in the* 
suitYnade her a ward of Court, and I think the appointment by the Court of 
her husband as guardian ad litem was sufiicient to bring her within s. 3 of the 
Majority Act, 1875, at all events so far as relates to the property in suit. I 
shall, however, order the sum of Bs. 4,000 now applied for and the future 
maintenance to be paid to her personally, as her guardian consents to such 
payments being made. The receiver will get his costs, and [891] the infant’s 
4osts will be paid out of her share of the estate. Mr. Allen’s client’s costs will 
be paid out of her share. « 

Attorney for the Applicant : Baboo Joykissen Gangooly. 

Attorneys for Tarrasoondery Dabee : Messrs. Sivinhoe, Law & Co, 

Attorney for the Beceivers : M.r,9Carruther8, 
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[lCal.S91] 

PBIVY COUNCIL. > 

The 11th February, 1876. 

Pbbsbnt : 

Sib J. W. Colvilb, Sib B. Pbaoock, Sib M. B. Smith, and 
Sib B. P. ColciIbb. 

Sonet Eooer Plaintiff 

versus^ 

Himmut Bahadoor and others Defendants. 

[On Appeal from the High Court of Judicature at Port William in Bengal,] 

Istemrari Mokurrari Tenure — Death of grantee without heirs — Escheat — 

Recognition of Tenancy, 

Lands belonging to a zamindari granted by the zamindar under an absolute hereditary 
mokurrari tenure, do not, on the death of the grantee without heirs, revert to the zamindar ; 
nor does the zemindar, under such cinsumslances, take by escheat a tenure subordinate to and 
carved out of his zamindari. 

Where there is a failure of heirs, the Crown, by the general prerogative, will take the 
property by escheat, subject to any trusts or charges affecting it ; and there is nothing in the 
nature of a mokurrari tenure which should prevent the Crown from so taking it subject to the 
payment of the rent reserved under it. 

The recognition by the owner of lands of the interest of parties in possession by the 
receipt of rent from them, constitutes a tenancy requiring to be determined by notice or other- 
wise before such parties can be treated as trespassers. 

This was an appeal from a judgment and decree of a Division Bench of 
the Calcutta High Court (L. S. Jackson and Ainslie, JJ.), dated the 23rd May 
1871, reversing a decree of the Subordinate Judge of Zilla Gaya, dated the 
30th March 1870. 

[892] The material facts of the case were as {pllows : — 

Modenarain Singh, Rajah of Tekaree, was proprietor of the Mouzah 
Pranpore in the district of Gaya. He was a Hindu, and had two Hindu wives. 
Ranee Sonet Kooer and Ranee Asmedh Kooer. Having had no children by 
either of these ladies, they on his death succeeded to his estate, which by 
arrangement bee ween themselves they took in shares of 7^ annas and 8i annas 
respectively. • ^ 

By Buratee Begum, a Mahomedan woman living in his house, Modenarain 
Singh had a daughter, Shurfoonnissa, and also other children, named Ikbal 
Bahadoor, Himmut Bahadoor, and Bismillah Begum. Shurfoonnissa, the 
eldest of these children, was born on the 2nd Magh 1248 (January 1841). Six 
days after her birth, Modenarain Singh ^executed in her favour a mokurrari 
grant of the Mouzah Pranpore, belonging to his zamindari, to be held by her as 
absolute (moostdkil) mukurraridar from generation to generation, subject to the 
payment of a reserved rent of sicca rupees 301 by the year. Shurfoonnissa 
di^ very shortly after the creation of this tenure, but from the date of the 
grant, and subsequent to her death, rent at the reserved rate was received, and 
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oontiinued to be received, by Baja |i£odenaram from Buratee Begum. On the 
death of Baja Modenarain in the year 1857, similar payments continued to be 
made by Buratee Begum to the Baneea Sonet and Asmedh Eooer of their 
proportionate shares of the reserved rent ; and on the death of Buratee Begum 
in the year ,1860, rent continued to be paid in like manner by her surviving 
children down to the year 1365. But in the end of that year an attempt was 
made by the Banees to put an end to the tenure by ousting Jodhun Singh, who 
was in < possession of the mouzah under a lease granted in 1862 by Ikbal 
Bahadoor. In the proceedings arising out of this attempt, the Banees alleged 
that the mokurrari grant to Shurfoonnissa was for her life only, and that, on 
discovering her death,, which they said did not take place until after that of 
Baja Modenarain, they had entered into possession of the mouzah. The 
Magistrate of Gya finding that receipts had been granted by the Banees 
for the mokurrari rent of the year 1865, and that possession was in fact held by 
Jodhun Singh, by an order passed under s. 318 of the [ 893 ] Code of Criminal 
Procedure, and dated the 7th February 1866, directed that the possession of 
Jodhun Singh should be maintained, and referred the Banees to a civil suit. 

No further steps were taken by the Banee Asmedh Kooer, but on the 6th 
February 1869, Banee Sonet Kooer instituted the present suit, in which she 
made Jodhun Singh, Himmut Bahadoor, Bismillah Begum, and Mussamut 
Sahebzadee Begum, the widow of Ikbal Bahadoor, defendants. In her plaint she 
set forth that the grant to Shurfoonnissa of Mouzah Pranpore was only tor life ; 
that Shurfoonnissa died without heirs in November 1857 ; that by her death, 
the plaintiff as taking a annas share of her deceased husband’s estate was 
entitled to possession of a proportionate share of the mouzah ; that together 
wi^h Banee Asmedh Kooer, after hearing of the death of Shurfoonnissa, she 
had held direct possession of the mouzah till dispossessed by the Magistrate’s 
order of the 7th February 1866, from which date her cause of action arose. 
She accordingly claimed to recover from the defendants direct possession of 
7i annas share of the Mouzah Pranpore. 

The defendants pleaded that the plaintiff had never had direct possession 
of the, mouzah after the death of Shurfoonnissa, which took place more than 
twelve years before the date of her suit, and that she was consequently barred 
by limitation ; that the grant to Shurfoonnissa was hereditary, perpetual, and 
absolute, and did not on her .death revert to the grantor or his representatives, 
but *^would pass on failure of nearer heirs to the Crown by escheat ; that the 
right to recover possession, supposing it to have arisen to the zamindar on 
Shurfoonnissa’s death, could not now be enforced, since the plaintiff’s husband 
and afterwards she herself, had acquiesced in the possession and enjoyment of 
the tenure by the defendants, from whom they had accepted payment of the 
reserved rent : and further that they (the defendants) were in possession as the 
Isw^ul heirs of Shurfoonnissa. 

The Subordinate Judge of Gya, in whose Court the suit was brought, 
gave judgment for the plaintiff. He found that the mokurrari grant to 
Shurfoonnissa was in perpetuity, and not merely for life ; that Shurfoonnissa 
died early, and that [ 894 ] subsequently to her death the defendants had been 
in possession on payment of rent. But he held that as Shurfoonnissa was 
illegitimate the defendants were not her heirs ; that the zamindar on her death 
had a right to resume possession of the tenure which did not revert to the 
Crojjvn by eseb^t, and that the zemindar's right was not lost by the 
aecM^tance of |snt from the defendants, and was not barred by limitation. 

' ' '■ r m 
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The plaintiff's claim was accordingly decreed, but on appeal to the High 
Court the decree of the lower Court was reversed by ttie following judgment : — 

The lower Court has held that the grant to Shurfoonnissa was not merely for life, but in 
perpetuity. But inasmuch as sha died childless, and in a recent decision of this Courts 
Musaamat Shahdbzadi Begum v. Mirea HimmtU Bahadur (4 B. L. R., A. G.,* 103) — it was 
held that in the circumstances of this family no right of inheritance under Imameah law vests 
in the surviving brother or sister, the ^bordinate Judge came to the conclusion that the 
grant had become inoperative, and that the grantor had a right to resume it. It was contend- 
ed before him, that even supposing the defendants not to bp rightful heirs, yet the plaintiff 
would have no right to resume the grant as the property would be liable to be taken by the 
ruling power as an escheat, and that so long as the party rightfully entitled abstained from 
pressing his claim, the defendants were entitled to retain possession undisturbed* This plea 
was overruled on the ground that the defendants in possession were mere trespassers, and that 
as the legal right to the property is either in the grantor or the Grown, the former, in the 
absence of any claim by the latter, is entitled to maintain the suit. The defendants also 
pleaded limiiiation, but this plea was overruled. 

Mr. Kennedy t who appeared for the special appellants, stated that the main objection 
to the finding of the lower Court is in respect of that portion in which the Subordinate Judge 
lays down, that as the succession is vacant the grantor is entitled to re-enter. For the pur- 
poses of this appeal we may confine ourselves to this objection. 

The Court below holds that the mokurrari tenure was granted in perpetuity and not for 
life, and this finding has not been questioned by way of cross-appeal or under s. 348, Act VIII 
of 1869. 

The grant is made to Shurfoonnissa and her children from generation to generation, 
and in it she is described as absolute (maostakil) mokurraridar. , 

[99S] “ Tenures created in these terms and not in any way limited by other special condi- 
tions are always treated as of the most absolute character, and are every day transferred both 
by private sale and in execution of decree. Had Shurfoonnissa conveyed the estate to 
another, the grantor could not have ousted the assignee. Supposing she had died leaving 
a husband and children, this estate would have descended according to the ordinary rules 
of Mahomedan law, and no change in the order of succession would have been caused by 
the use of the words * to her children from generation to generation.’ It is, at least, 
extremely doubtful, whether the grantor could have altered the course of descent established 
by law, if he had intended to do so. It is, however, sufficient to say that the terms of the 
grant are those ordinarily employed in creating an estsfte governed by those rules and 
that if it had been the intention of the grantor to limit the grant in some other mode, he 
would have specifically stated this intention. In the absence of any words of limitation 
we cannot hold that the Rajah intended to create anything but an estate in perpetuity 
with absolute power to the grantee to deal with it as she thought proper, and that he 
never contemplated the possibility of failure of issue, or intended to interfere with the ordinary 
course of descent* 

It is hardly necessary to consider the conduct of Rajah Modenarain, which has been 
referred to as showing that he never thought that his grant was less than absolute ; but it 
certainly was not in any way inconsistent with an intention to grant a mokurrari tenure 
without any reservation : he made no attempt to resume it on the death of his daughter, 
but allowed her mother to enjoy it, and it is admitted that up to 1272, seven years after his 
death, receipts for the reserved rent continued to be granted in the daughter's name, and 
the mokurrari tenure as originally established was treated as subsisting. 

There is a dispute as to the precise date of Shurfoonnissa's death, the direct evidence 
oh this point on either side is unsatisfactory, but looking to the examination of the Ranees, 
there is no room to doubt that the plaintiff's case is false, and that in fact ShudoohnisBa 
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Tfthnff it i and that the partkakr apartment or buikUng oooupied by her stood between 
the apartments of the Banees. Those ladies admit, that they knew of the ezistenoe of the 
three Ihter bom children,* and used to see them about the house, but profess never to have 
set eyes on tha eldest. Yet, if the statement in the plaintfis true, Shurfoonnissa had attained 
the afie of seventeen years before she died ; and it is incredible [H6] that these ladies should 
have known nothing of her. It may not^be established with certainty that Shurfoonnissa 
died on 10th Cheyt 1349, os alleged by defendants, but there can be no doubt that she died 
in the lifetime of her father, and not tw6 months after him as alleged by plaintiff. 

c 

As it appears to us that the plaintiff has altogether failed to show that any right 
to resume the grant on failure of issue was reserved to the grantor, we hold that the 
judgment of the Court below cannot be maintained. The plaintiff can succeed only on 
the strength of her own title, and not on the weakness of that of the defendants. She is 
boun^ to show that she was the party entitled to take the estate when it became vacant on 
the death of Shurfoonnissa before she can ask the Court to eject the defendants who are 
in possession. 

** The Subordinate Judge seems to think that there is someting in the nature of a 
mokurrari grant which renders it capable of resumption, if there be no known heir of the 
last holder ; but no authority has been shewn to support this opinion. It would hardly be 
contended that a man who makes a gift has a better title than a stranger to the thing 
given, if the donee after accepting and holding it for a time should abandon it. The Bajah 
created a certain estate, and impressed the stamp of perpetuity on it for the express 
purpose of making a free gift of it to his daughter, and the fact that she had to pay a certain 
rent, or in other words that the gift was of a part only of the profits of the land, does not 
make it anything less than a gift. He reserved to himself a certain right over the lands 
given, namely, the right to receive a fixed rent, but he absolutely divested himself of any 
other right. The transfer of the property to a stranger in no way affects the right reserved, 
which attaches to the land in whosesoever hands it may be, and is therefore at all times 
adequately secured. If the rent be not paid there are proper legal remedies, but resumption 
of the grant is not among these, where there is no express stipulation to that effect. 

We think that the plaintiff has failed to establish any title to resume the mokurrari 
grasit, and therefore without entering into the other questions involved in this suit, we 
admit the appeal, and reversing the judgment of the Court below dismiss the plaintiff’s 
suit with the costs of both Courts.” 

^From this judgment th% plaintiff appealed to Her Majesty in Council. 

Mr. C. W. Arathoon for the Appellant. — This mokurrari [897} tenure 
not being an independent estate, but being carved out of the larger estate 
of the ssamindari of Tekaree, has no independent existence, and oonse- 
Quently reverts, on failure of heirs, to the zamindar, or escheats to him as the 
susperknr lord, rather than to the Crown. The grant was made for the 
maintenance of Shurfoonnissa and the heirs of her body. On her decease 
without heirs, the object of the grant failed, and the tenure merged into the 
larger original estate. The High Court were mistaken in supposing that in 
granting a mokurrari lease the zamindar had divested himself of all rights in 
the lands leased except the right to the reserved rent. The defendants were 
in the position of mere trespassers as against whom the heir of the grantor was 
entitled to possession. In support of his contentions be referred to Williams 
on [foal Property, 7th edn., p. 116, and to the case of Baja Bameswar Nath 
Sing V. Haralal Sing (1 B. L. B., A. C,, 170). 

Mr. Dofgm and Mr. John Cutler for the Bespondents. — Assuming that the 
reepondenis, who are the parties in possession, have no legal title, the appeHimt 
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has f aUed to show any title in hereelf whieh would eupport her elaim to twatoe 
otibe moazah in dispute. According to the appellant this partioulstf grant is to be 
taken as something wholly different from other mokurrari tenures, and is to be 
regarded as the creation of aii estate tail with reversion to the original grantor 
in case the grantee should *die without heirs of her body ; and this view is 
supported by reference to the doctrines of the feudal law in England. But the 
En^sh feudal law has no force in India, and there is no analogy between an 
English estate tail and an Indiab mokurrari. The present grant was an 
absolute conveyance subject to the payment* of the reserved rent. The estate 
taken by Shurfoonnissa might have been sold by*her, and the purchaser would 
have taken the same estate subject to the same payment. Failure to pay the 
rent would not have operated to destroy the estate, since the only remedy of the 
zamindar would have been to cause it to be seized and sold to the highest bidder 
under the provisions of Act X of 1859. 

[ 898 ] On the failure of nearer heirs the tenure did not revert to tho 
grantor, but escheated to the Crown , see Ondhan Loll Roy v. The Government 
of Bengal (l B. L. B., P. G., 44). There is no authority for extending to the 
zamindar the right to take by escheat. 

Assuming that on the death of Shurfoonnissa a right accrued to Baja 
Modenarain to resume his grant, that right was abandoned by him, and the 
tenure of Buratee Begum and afterwards of the respondents was recognized and 
affirmed by acceptance of rent for a long period of years. Such acceptance 
amounted to a re-grant of the tenure to Buratee Begum and to the respondents. 

Mr. Arathoon replied. 

Their Lordships’ Judgment was delivered by * 

Sir J. W. Colvile. — The question raised by this appeal, though short, is 
somewhat novel, and there appears to be little positive authority upon it. 

It appears that Baja Modenarain Singh, being a Hindu zamindar, but 
having an illegitimate family by a Mahomedan lady domiciled in his house, 
granted the mokurrari in question in the name of one of the infant daughters of 
that family, Shurfoonnissa Begum. The grant was clearly intended to create 
an absolute and hereditary mokurrari tenure, inasmuch as it contains the 
essential words, generation to generation,” which in documents of that kind 
have always been considered to have that effeeff; and their Lordships do not 
find in the particular document any special terms which would distinguish it 
from a grant of an ordinary mokurrari istemrari tenure. It is clear on the 
evidence that Shurfoonnissa Begum died before her father, and not very long 
after the creation of the tenure , and further, that after her death, the father 
during his life, and afterwards his widows, who, by the Hindu law, are his 
heirs, continued to receive the rent reserved from those in possession of the 
lands, the receipt for such rent being, with one exception, taken in the name of 
Sharfoonnisaa, the original grantee, and in that exceptional case in the name of 
Buratee Begum, [ 899 ] her mother. One of the questions raised by Mr. Doyne 
is, what effeet ought to be given to that reception of rent as a recognition of the 
tenure and an answer to the present claim to resume the lands included in it. 

From this receipt of rent after the death of Shurfoonnissa, which must have 
been w^ known in the family, an inference may undoubtedly be drawn that the 
zamindsir either originally intended to make the grant for the benefit general^' 
of his illegitimate family, or after the death of his daughter was willing that 
it should have that effeet ; and it is difficult to suppose that the widows ware 
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&o6 for soizid time willing to aot oit some such view of the transaction. It is 
ifopossible* therefore, to treat the parties in possession as mere trespassers. The 
recognition of their interest by the receipt of rent from them would constitute 
some kind of tenancy^equiring to be determined by notice or otherwise. Their 
Lordships, however, are not prepared to say tha£ this ciroumstance is of itself 
sufficient to defeat the claim of the plaintiff in this suit. They think that the 
ground upon which the decision or the High Court is to be supported, if 
supported at all, is that the plaintiff in thd suit is not the person who, assuming 
the parties in possession to have ho legal title, is entitled to recover the land by 
the destruction of the tenure." That, of course, raises the question which the 
High Court has dealt with ; namely, whether, on the death of Shurfoonnissa 
without heirs, the right to the possession of the land reverted to the original 
grantor, or whether the tenure on such a failure of heirs should be taken to have 
escheat^ to the Crown. ^ 

^he doctrine of escheat to the Crown in the case of a vacant inheritance 
was much considered by this Court in the case of The Collector of Masulipatam 
V. Ccwaly Vencata Narainapah (8 Moore*sI. A.,500). In that case the property 
in question was a zamindari. The last male zamindar had died, leaving a 
widow, who took a widow’s estate, and upon her death there were no heirs 
of her husband to inherit the zamindari. The zamindar was, however, a 
Brahmin ; and the point raised in the suit was that on that ground the 
estate was not subject to the law of [iOO] escheat. This contention was 
founded on the text of Manu, which says : — The property of a Brahmana 
shall never be taken by the Kinjg : this is fixed law ; ” and also on a passage 
in Narada, where it is said : — * If there be no heir of a Brahman’s wealth 
on his demise it must be given to a Brahmana, otherwise the King is 
tainted with sin. ” It seems to have been admitted in that case that the 
British Oovernment had at least the same rights that the ruling power 
would have had under the Hindu law, the question being whether that limitation 
which the Hindu law was said to impose on the right of the Hindu Baja or 
King was to prevail against or fetter the rights of the Crown. Lord Justice 
Knight Bruce, delivering the judgment of this Committee, said : — *' It appears 
to their Lordships that, according to Hindu law, the title of the King by 
** escheat to the property of a Brahmin dying without heirs ought, as in any other 
** case, to prevail against any claimant who cannot show a better title ; and that 
*' the only question that arises upon the authorities is whether Brahminical 
** property so taken is in the hands of the King subject to a trust in favour of 
Brahmins. ” And in a subsequent passage of the judgment he went on to 
say : — Their Lordships, however, are not satisfied that the Sudder Court was 
** not in error when it treated the appellant’s claim as wholly and merely deter- 
'* minable by Hindu law. They conceive that the title which he se|s up 
** may rest on grounds of general or universal law. The last owner of the 
** property in question in this suit derived her title under an express grant from 
** the Government to her husband, a Brahmin, whom ihe succeeded as heiress* 
**.at*law. If upon her death there had been any heirs of her husband, those 
heirs must have been ascertained by the principles of the Hindu law ; but by 
“ r 0 a 8 on of the prevalence of a state of law in the mofussil, which renders the 
ascertainment of the heirs to take»on the death of an owner of property a 
** question substantially dependent on the status of that owner. Thus the 
** property being originally, and remaining alienable, might have passed by acts 
inter vinos in succession to British subject to foreign European owner, to Arme- 
“ nian, tekiJew, to Hindu, to Mahomedan, to Parsee, or to any other person, what- 
ever [lOf ] his race, religion, or country. According to the law admimatered 
by the Pro^bicd Cfourts of British India, on the death of any ow^r being 
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“ al»olute owner, any question touching tt^e inheritahoe from him of his 
“ property is determinable in a manner personal to the last owner. This system 
'* is made the rule for Hindus and Mahomedans by positive Begulation : in 
“ other oases it rests upon the course of judicial decisions." And the final 
conclusion of the Committee w&s this : — “ Their Lordships' opinion ^ in favour 
of the general right of the Grown to take by escheat the land of a Hindu 
subject, though a Brahmin, dying withoul^ heirs ; and they think that the 
claim of the appellant to the zamindari in question (subject or not subject to 
** a trust) ought to prevail unless it has been ftbsolutely, or to the extent of a 
“ valid and subsisting charge, defeated by the acts of the widow Lutohme- 
“ davamah in her lifetime. In the latter case the Government will of course 
be entitled to the property, subject to the charge." In a subsequent case 
relating to the same estate, Ocuoaly Vencata Narainapah v. The Collector of 
Masulipatam (11 Moore's I. A., 619), the question was between the Collector, 
representing the Government, and a person claiming to have a valid and sub- 
sisting charge by an act of the widow— a charge which the widow was 
competent to create ; and it was held that the Government took subject to the 
charge, and the suit was dismissed, but without prejudice to the right of the 
Collector, as representing the Grown, to redeem the charge and recover the 
estate. The property, no doubt, in this case was a zamindari ; but the decision 
seems to establish the principle, that where there is a failure of heirs, the 
Grown, by the general prerogative, will take the property by escheat, but will 
take it subject to" any trusts or charges affecting it. There, therefore, seems to 
be nothing in the nature of the tenure which should prevent the Crown from 
so taking a mokurrari, subject to the payment of the rent reserved upon it. 

It has been argued, however, that this mokurrari, not being an independ- 
ent zamindari, but being carved out of a zamindari, stands upon a peculiar 
footing, and that, upon the failure of heirs, the zamindar takes by right of 
reversion, or, if not strictly [402] by right of reversion, that the tenure escheats 
to him as the superior lord rather than to the Crown. The mokurrari was 
clearly an absolute interest. It was also an alienable interest. It might have 
been seized and sold, as Mr. Doyne has shown, under Act X of 1859, even in a 
suit for rent. It could not have been forfeited for the non-payment of rent ; 
for in such a case the zamindar could only have caused it to be seized, put up 
for sale, and sold to the highest bidder. It is, therefore, property which, like 
that in the case above cited, might have passed to %ny purchaser, v/hatever his 
nationality, or by whatever law he was to be governed. It cannot, their 
Lordships think, be successfully argued that, having so passed, the estate would 
have determined upon the death of Shurfoonnissa (supposing it had been sold in 
her lifetime) without heirs ; for the grant contains no provision for the lessee of 
the estate created in such event. There seems, therefore, to be no ground for 
saying that the lands have reverted in the proper sense of the term to the 
zamindar ; and the only question is, whether, on the failure of heirs of the last 
possessor, he is entitled to take a tenure subordinate to and carved out of his 
zamindari by escheat. 

Their Lordships are of opinion that there is no authority upon which the 
power of taking by escheat can be attributed to the zamindar. The principles 
of English feudal law are clearly inapplicable to a Hindu zamindar. On the 
other hand, it is clear that, if the zamindar has not such a right, the general 
right of the Crown subsists, and must prevail. 

On the whole, therefore, their Lordships think that the High Court have 
come to a correct conclusion in holding that, supposing the parties in possession 
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ime ndHlcimg liot tiutr poaseBsifigii k> flspMid opaa ^ ^pMvfcioD on wUali Alwir 
Lovdghipa give no ^mos) the sapeiior titie, lundn: whteh alone they eMt ho 
pasted ifrom posaesaioa of f^e luids, is not in the eanuadar or his reimseiita- 
ttves, bat in the Orown. They mSiL, thetefora, humbly advise Her Ifojeety >to 
^ jleoree under agnieal, esid to dismiss the with costs. 

dppeef dimimi. 

Agent for the Appellant : Mr. J. L. Wilson. 

Agents for the fiespcmdents t Messrs. Bamno Barttm. 

HOTKS. 

{BSOHEAT- 

** According to the law of England a corporate body is dissolved by the total loss of all 
its members, but on such dissolution there is no escheat to the Crown either of Its lands or 
its rent-charges. And the reason is that on the dissolution of the corporation the cause of 
the grant fails. The ejSeot of a dissolution on the corporation’s rent-charges is that they 
become extinguished : Viner’s Abridgement, Bent, B. b, plao. 2 — It is no doubt true that so 
far as the English law of Escheat is founded on the principles of feudal law it furnishes no 
conclusive clue to the operation of the law of Escheat in India, but this rule as to the 
property of dissolved corporations appears to us to bo founded on a broader basis than 
that furnished by the technicalities of the feudal law ; and to furnish a useful guide in 
the circumstances of the present case — (1908) 88 Bom., 876. 

** The applicability of this doctrine becomes the more apparent )f we consider the result 
that loUows on the death of one who is the grantee of an annual payment out of land to 
last during the term of his life ; clearly, it sinks ihto the land on his delermination. So if 
the gismtee is a community, and the grant is to last during the term of its exiatenoe, on its 
duMcdution a similar result follows ’ ’ : -^Jbid, 

Eamindar cannot redeem mortgage made by bis tenant, when he dies heirless, as the 
Crown takes the tenancy (1908) 89 All., 998^5 A. L. J., 578~(1908) A. W. K. 210. 

TORMAMBIIT TBIIURB— 

Unless a right of re-entry is reserved, the landlord has no estate left in him to enable 
him to maintain a suit in ejectment on the lessee alienating in breach of a condition restrain- 
ing alienation-— (1890) 17 €al., 886. 

The doctrine in (1908) 80 Gal., 868 that a tenant, even a permanent tenant of land, can- 
not acquire a right of oisa njtib by prcsicripti:>ii in other Uni of his lessor, is erroneous.] 
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The 27th Jutjt, 1676. 

' PbBskni : 

Mr. Jttstioe Pontifex. 


Hem Ohunder Ohmder 
versus 

Prankristo Chunder. 


Order on Beceiver to sell — Attachment in Mofussil of Property in hands of 
Beceiver — Execution of decree. 

By a decree of the High Court obtained by DM in November 1871 in a suit on a mort- 
gage brout^ by him against BC and PC, it was ordered that the suit should be dismissed 
against PC ; that the amount found due on the mortgage should be paid to DM by BC ; 
that the mortgage property, some of which was in Calcutta and some in the mofussil, should 
be sold in default of payment, and any deficiency should be made good by BC. The property 
in Calcutta was sold under the decree, and did not realize sufficient to satisfy the decree. DM 
thereupon, in August 1873, obtaiiied an order for the transfer of the decree to the Mofussil 
Court for executum : altar the transfer BC died in December 1874, leaving a widow imd an 
adopted son his representatives, against whom the suit was revived. The decree, however, 
was returned to the High Court unexecuted. 

In a suit for partition of the estate of BC deceased, brought by PC against BC in the 
High Court, a decree was made in February 1871 for an injunction to restrain BC from 
intermeddling with the estate or the accumulations, and for the appointment of the Receiver 
of the Court as Receiver, to whom all parties were to give up quiet possession. BC was in 
that suit declared entitled to a moiety of the property in suit. 

Held, on implication by Dilf to the High Court for an order that the Receiver should seU 
the right, title and interest of the widow and son of BC in the estate in his hands to satisfy 
the balauee of his debt, that DM was entitled to an order that their interest should be 
attached in the hands of the Receiver, and that the Beceiver should proceed to sell the same. 

Property in the hands of the Receiver of the High Courtf cannot be proceeded against by 
attachment in the mofussil. 

This was an application in this suit on notice on behalf of one Denonath 
Mitter for w order that the Begistrar or the Beceiver should sell the share of 
Boymdney Dossee and Hem Chunder Chunder in certain specified properties 
in the ha^s of the Beceiver,, of which a portion was in Calcutta and a portion 
in the mofussil, sufficient to pay the balance due to Denonath Hitter, in 
respect of a decree obtained by him, dated 29th [404} November 1871, in a suit 
brought by him against Bissonath Chunder, since deceased, and Prankristo 
Cknnder. That snik was one on a mortgage, and the decree contained, 
amoa^ other things, an or^, that the supt should be dismissed against Pran- 
kristo Ohunder, for payment ol the sum found due on ike mortgage with costs 
by Bimnath Chunter to Denonath Hitter, for sale of the mortgaged pnroperty 
on default of payment^ ud for payment by Baseonath of any de^oiency in the 
sale^proceeds to pay the debt. A sum of about Ba 30,000 was found due to 
the plaintiff, and, default hfavmg been mate in payment tiiereof , the property 
in CUntta wau sold by the Begistrar msd realist Bs. 23,000, whieh sum, less 
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• « 

aooUQiMb^^ paid to fitter. In Aogagfe 1878, Denonath peti- 

ttouw the High Oourt f«r an order that the decree should be transferred to the 
Qourt ot the 34'Pergannas for execution to obtain satisfaction of the balance. 
After it had been transferred, Bissonath died in December 1874, leaving Hem 
Ohunder, his adopted son, and a widow. Roymohey Dossee, his representatives, 
against whom the suit was revived. The decree, however, was returned to the 
High Court unexecuted. 

• 

By a decree dated 13th February 1871 made in a suit brought by Pran- 
kristo Chunder against Bissonath Chunder and others for partition of the 
estate of Bamtonoo Chunder, deceased, an injunction was granted, restraining 
Bissonath Chunder from intermeddling with the estate of Bamtonoo or the 
accumulations thereof ; the Beoeiver of the Court was appointed Beceiver of 
the estate, and all parties ordered to give up quiet possession to him, and he 
had since been in possession thereof. Bissonath was, in that suit, declared 
entitled to a moiety of the estate in jihe hands of the Beoeiver. and Denonath 
Mitter not having been able to obtain satisfaction of the balance due to him 
from the estate of Bissonath made the present application to realize the same 
by sale by the Beceiver of the right, title and interest of Hem Chunder and 
Boymoney in the property, or in so much thereof as would be sufficient to pay 
his debt. 

Mr. Kennedy, in opposing the application, contended that the procedure 
laid down by Act VIII of 1859 was the proper and [ 405 ] only course which 
should have been adopted in this case. Under Act VIII there must be an 
attachment in the usual way of the property. That the property was in the 
hands of the Beoeiver is immaterial. It might have been attached in his 
hands. The present application is not one for attachment. There is no other 
way of attaching than under Act VIII. The application, therefore, cannot be 
granted in the form asked for. 

Mr. Macrae contended that the application was in proper form, and was 
one which the Court could grant. The proceeding by attachment was not one 
which was open to the applicant in this case, as the property was in the hands 
of the Beceiver of this Court : there are cases to show that, when such is the 
case, no attachment can be obtained in a Mofussil Court. Such a proceeding 
would be a contempt of this Court. 

• * 

* Pontifez, J. — In this case before 1871 there was a suit for partition of the 

estate of Bamtonoo Chunder. In that suit Bissonath Chunder was a defendant. 
By a decree in that suit, dated the 13th of February 1871, the Beceiver of the 
Oourt was appointed Receiver of the estate, and there was the usual order, 
restraining the defendants in that suit and persons claiming under them from 
intermeddling with the estate pending partition, and it was further ordered that 
quiet possession should be given to the Receiver. Bissonath Chunder has since 
died, and his representatives have been made parties to the suit. 

Under these circumstances, and while the Beoeiver is still undischarged, 
one Denonath Mitter, a judgment-or^itor in a suit on a mortgage against 
Bissonath Chunder, now seeks satisfaction of his decree against Bissonath's 
share of the property under partition, and finds himself powerless to execute 
his decree against such share without the assistance of the Court, because the 
estate is in the hands of the Beoeiver. It is, therefore, absolutely necessary 
for him to eome to this Oourt for assistance. It seems to me that unless I 
grant this application, Denonath Mitter will be unable to execute his decree 
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against the 'property of Bissonath, so as to obtain satisfaction of his judgment- 
debt. He cannot proceed in the usual and ordinary wa^ under Act VIII [« 06 ] 
to attach and sell the property in the raofussil, because it is in the hands of the 
Receiver of this Court. . 

I will make an order that Bissonath ’s interest in the property in the hands 
of the Receiver must be considered as attached, and that the Receiver proceed 
to sell that interest, and for the purpose of carrying out the sale I will order 
Bissonath’s representatives to join in any conveyance which may be necessary ; 
the sale proceeds to be paid into Court in this suit to await the further orders 
of the Court. 

Applicatim granted. 

Attorney for the Applicant : Baboo Shanialdhone Dutt, 

Attorney for Hem Chunder and Roy money : Mr. Remfrg. 

NOTES. 

[ In (1898) 26 Gal., 127, it was held that a judgment-creditor can sell properties in the 
hands of a Receiver of the Court in execution of a mortgage-decree , although he cannot 
execute a decree against such properties by way of attachment and sale. This case was 
distinguished on the ground that in the Mofussil Courts execution could be had only by way 
of attachment and sale.] 
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APPELLATE Cl VI lx 


The ^2nd Felrruary, 1870. 

Present : 

Mr. Justice Kemp and Mr. Justice Pontipex. 


Lallah Ramessluir Doyal 8ingh Plaintiff 

versus 

Lallah Bissen Doyal and another Defendants.'^ 


Damages, Suit for — Joint Undivided Proprietors — Revenue * 

Sale — Act XI of 1859. 

No suit for damages as between joint owners of undivided estates will lie, in consequence 
of the sale of the whole estate through the default of one or more of such owners in paying 
their shares of the Government revenue. 

This suit waO for damages, amounting to Rs. 10,478. The plaintiff alleged 
that he was the proprietor of a 4 -anna share in a mokurrari right in certain 
mouzahs appertaining to lot Mehal Hakimpore, Pergunnah Chowssa, Zilla 
Shahabad. He alleged that the parent estate Hakimpore was sold for arrears of 
Government revenue, owing to the neglect of his co-sharers in the mokurrari in 
paying up their quota of Government revenue. He further alleged that the 
entire 16 annas of the mouzah, which comprised the mokurrari, were let out 
in perpetual mokurrari by the Rajah of Buxar to Lallah Mewa Lai, the common 
[ 407 ] ancestor of the parties to this suit, at a fixed annual jumma of Rs. 401 ; 
that after the death of the ancestor, both parties to this suit in right of 

* Regular Appeal No. 258 of 1874, against a decree of the Subordinate Judge of Eilla 
Shi^bad, dated the 26th of June 1874. 
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inbmtanoe were in poescissioii ofrfche mokurrari, and that the praetioe amongst 
th0 eo-sharers was to p4y their respective quotas of Government revenue to the 
Cblleotor direct under an agreement with the superior landlord to that effect ; 
that under this alleged arrangement between t^e oo-sharers, the plaintiff had 
to pay a 4( anna share of the Government revenue, the defendant No. 1 a 
4*anna share, and the defendant No. 2 an 8-anna share ; that on the 28th of 
March 1872, being the last safe day for the payment of Government revenue, 
the plaintiff paid in his quota ; but the defendants having neglected to pay 
their respective shares pf the Government revenue, the parent estate, Mehal 
Hakimpore, was sold at auction for arrears o^ revenue, and the price paid was 
Bs- 50,000 ; and that the whole of the surplus sale proceeds, after deducting 
the Government revenue due up to the 28th of March 1872, had been taken 
out of Court by the superior malik, the zamindar. The plaintiff valued his 
suit and assessed his damages at the proper selling price of his 4-anna share 
in the mokurrari as prevalent in the pergunnah in which the mokurrari was 
situated. » 

The Subordinate dudge dismissed the suit, and the plaintiff appealed to 
the High Court. 

Mr. J9. E, Twidale and Baboo Tarruck Nath Dutt for the Appellant. 

Mr. H. E, Mendes and Baboos Bashbeharff Ohoae^ Tarruck Nath Palit^ 
and Kashy Kant Sen for the Respondents. 

On the appeal coming on, a preliminary objection was taken on behalf of 
the respondents, that no suit would lie between joint owners of undivided 
estates for damages sustained by the estate in consequence of the default of 
one or more of the co-proprietors in paying their share of the Government 
revenue, and the oases of Odoit Boy v, Badha Pandey (7 W. B., 72) and 
Oungapet^saud Sahee v. Madhopersaud Sahee (13 S. D. A,, 1244) were referred to. 

CMS] Mr. Twidale for the appellant contended that the words of the 
proviso added to s. 33 of Act XI of 1859 were large enough to justify the 
bringing of this suit. 

The Judgment of the Court was delivered by 

Kemp, J. (who, after stating the facts as above, continued). — In the case 
alluded to, of Odoit Boy v. Badha Pandey (7 W. R., 72), Nobman and Seton- 
Kabb, JJ., held that a suit' would not lie between joint owners of undivided 
estates for damages sustained by the whole estate in consequence of the default 
of one or more of the co-proprietors in paying their shares of the Government 
revenue. As already observed, this case followed a decision of the Sudder 
Court of 1857 in the case of Gungapersaud Sahee v. Madhopersa/ud Sahee (13 

* (Sec. 38 No sale for arrears of revenue or other demand, realizable in the same manner 
as arrears of revenue are realizable, made after the passing of this Act, shall 8e annulled by a 
Oourt Justice, except upon the ground of its having been made contrary to the provisions of 
this Act, and then only on proof that the plaintiff has sustained substantial injury by reason 
of the irregularity complained of ; and no such sale shall be annulled upon such ground, unless 
aiuA ground shall have been decUred and specified in an appeal made to the Commissioner 
undet section 26 of this Act : and no suit to annul a sale made under this Act shall be received 
hy any Court of Justice unless it shall be instituted within - one year from the date of the 
becoming final and conclusive, as provided in section 27 of this Act ; and no person sliaU 
be enticed to contest the legality of a sale after having received any portion of the purchase- 
money : 

Provided » however, that nothing in this Act contained shall be construed to debar any 
person oonsid^ng himself wronged by any act or omission connected with a sale under this 
Act. from W« imedy in a personal action te damages against the person by whose .act or 
omission he odnsidem himself to have been inonged,] 

' ■ ! ■ 8T*,. ' . ’ 
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S. D. A., 1244). We think that the rule laid down in those decisions is a 
proper one ; and further we find that, under the provisions of Act XI of 1859, 
s. 40,°^' the plaintiff could have protected his interests by having his mokurrari 
right registered. He, also under the said Act, could have paid in the Govern- 
ment revenue due on account of the shares of his co-proprietors in the 
mokurrari, and thus saved the estate from sale. We find, on turning to the 
kyefeut of the collectorate amlah, wl^ch was called for by the Collector at the 
time when Bissen Doyal Singh, the defendant No. 1, petitioned to be allowed to 
save the property from sale by paying the revenue due on the 28th March 1872, 
that the balance then due was a very small one, under Bs. 100. There was, 
therefore, no difficulty whatever in the plaintiff avoiding the sale by paying the 
sum then due on account of Government revenue. Following, therefore, the 
ruling in Odoit Boy v. Radha Pandey (7 W. R., 72) and that of the Sudder 
Dewan]^ Adawlut of 1857 alluded to above, we dismiss the plaintiff's suit. 

Then there is a further question for^ consideration, namely, whether the 
defendants are not entitled to their costs in this suit. A cross-appeal has been 
made to this Court on that point, and we think that the defendants ought to 
get their separate costs in this litigation. 

[ 409 ] We dismiss the appeal of the plaintiff with costs, and modify the 
decree of the Court below to this extent, that we decree costs to each of the 
two defendants in this case. 

Appeal dismissed. 

NOTES. 

fSoe Altaf Alt v. Lalji Mai (1877) 1 AIL, 618, F. B., where the question was as to what 
allowances in respect of mesne profits may bo made in favour of a trespasser.] 

* [Sec. 10 : — The holder of any taluqdari or other similar tenure, such as is described in 
section 38 of this Act, desirous of registering it, shall apply by petition to the Collector of the 
district to which the estate belongs. 

The application shall state which description of registry is desired, and shall contain the 
following particulars so far as the same are ascertainable : — 

(1) the pergunnah or perguiinahs in which the tenure is situated ; 

(2) the nature of the tenure ; 

(8) the name or names of the village or villages whereof the laud is composed, or wherein 
it is situated , 

(4) the area of the laud comprised in the tenure, with ics* boundaries in complete detail ; 

(5) the amount of rent payable annually for the tenure, and whether the rent infixed for a 
term of years or in perpetuity, and the duties, if any, required to be performed on account 
of it ; 

(6) the date of the deed constituting the tenure, or the date when the tenure was create! ; 

(7) the name of the proprietor who created the tenure ; 

(8) the name of the original holder of the tenure ; 

(9) the name of the present possessor, and if ho be not the original holder, the mode in 
which ho succeeded to the tenure, whether by inh^itance, gift, purchase, or otherwise, and 
Whether he holds jointly or solely. 

Holders of such farms as are described in the said section may apply in like manner for 
registry of the same. The applic&tioii shall contaiit such of the foregoing particulars as arc 
applicable to farms.] 
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- APPELLATE CIVIL. 

The 28th June, 18%6. 

" Present : 

8iu Richard Garth, Kt., Chief Justice, and Mr. Justice Mittkr. 

' * 

Manessur Dass and another Plaintiff's 

versus 

The Collector and Municipal Commissioners of Chapra Defendants/'* 

Beng, Act III of 1864, .s. S3 — Municipal Commissionei's — Appeal against 
Assessment — Jurisdiction of Civil Court, 

A suit to set aside an order made on an appeal under s. 88 of Bengal Act 111 of 1864 to 
the Municipal Commissioners against a rate assessment, and to reduce the tax levied by them 
under that Act, on the ground that they have tried the appeal in an improper way, and have 
exceeded their powers and acted contrary to the provisions of the Act, cannot be maintained 
in the Civil Courts. The decision of the Commissioners in such an appeal is absolutely final. 

This suit was brought to reduce the chowkidari tax levied under Beng. 
Act III of 1864 on certain houses belonging to the plaintiffs, situated in 
Mohulla Doulutgunj, No. 27, in Pergunnah Manghi, which had been, in 1871, 
assessed at Bs. 144 a year, and had so continued until 1873, in which year the 
tax was raised to Bs. 216. The value of the houses had not, in the interval, 
increased, nor had any change of form been made. The plaintiffs preferred an 
appeal to the Municipal Commissioners against the enhancement, which was 
rejected by them on the 7th of July 1873, whereupon the plaintiff's brought 
this suit for the reduction of the tax, praying that necessary enquiries should 
be instituted, the state and value of the houses enquired into, and a decree 
passed in their favour by setting aside the orders of the Municipal Commis- 
sioners. 

The contention of the defendant was, that the Civil Courts had not the 
power to set aside the orders of the Municipal [410] Commissioners regarding 
assessment of taxes under Beng. Act III of 1864 ; that the adjudication by the 
Municipal Commissioners upon the appeal made to them by the plaintiff' 
was final ; that the Municipal Commissioners being legally competent to modify 
or raise taxes, the action ' on their part in raising the tax on the plaintiffs’ 
houses after consideration of the state and value of the houses and the means 
of the owners was right and legal. 

The Munsiff decided that ss. 25 and 26, Beng. Act III of 1864, furnishing 
a rule that assessments were to be made upon an estimated amount of annual 
rent at the rate of 7-8 per cent, per annum, and no other rule being given, the 
Municipal Commissioners, in having taken into consideration the means of the 
owners of the houses in fixing the rate, had acted contrary to and beyond the 
powers vested in them by that Act Mnd on the authority of Brindaban Chunder 
Boy v. The Municipal Commissioners of Serampore (19 W. B., 309), held that 
the Court had jurisdiction to entertain this suit, and ordered a reduction of 
Bs. 72 which bad been imposed in the year 1873 and made without it being 
shown that any improvement or change of form in the houses had taW place 
or any special cause for enhancement existed. The Judge, on appeal, held that, 
under s. 33, Beng. Act III of 1864, the Civil Court had not the power to 
entertain the suit, and reversed the decree of the Munsiff. 

* Specii^ Appeal 360 of 1666, against a decree of the Judge of Zilla Sarun, dated the 
6th January 1875^ reversing the decree of the Munsiff of Chapra, dated the 5th January 1874. 
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From this decision of the Judge the plaiiftiffs appealed to the High Court. 

Mr. O, Gregory for the Appellants. 

Mr. Ingram (with him the Senior Government Pleader, Baboo Unoda 
Persad Banerjee) for the Bespondents. • 

The Judgment of the Court was delivered, without calling on the 
respondents, by 

• 

Garth, C.J. — We think there is no ground for this appeal, and speaking 
for myself I should be very sorry to think that there existed any doubt 
whatever about this question. 

By the 26th section of Beng. Act III of 1864, the Municipal [411] 
Commissioners are empowered to impose certain rates on houses, buildings and 
lands, which rates are to be paid by the owners, and by the 27th section 
those rates are to be assessed according to what may be considered the fair 
annual value of the property. 

When the valuation is completed, lists are to be made, showing the rates 
at which each property is assessed ; and when the assessment is made for the 
first time or increased, a special notice is to be given to the owner and occupier, 
of the amount at which the property is assessed, and an appeal is then given 
against the assessment, which, by the terms of s. 33, is to be heard before not 
less than three of the Municipal Commissioners. If an appeal is not made 
against the assessment, the assessment itself is final. If an appeal is made 
against the assessment, the adjudication of the Commissioners upon that appeal 
is also final, and in order more effectually to secure the finality of the adjudi- 
cation, there is a special provision in the same section, that no person shall 
contest any assessment in any other manner than by appeal as hereinbefore 
provided. 

Now, in this case, the plaintiff' is attempting, by means of a civil suit, to 
re-open the question of the assessment of his house, which has been hoard on 
appeal, and decided by the Municipal Commissioners. It is said that the 
Commissioners have tried the appeal in an improper way, and that they have 
exceeded their powers and acted contrary to the provisions of tlie Act. But 
even supposing that they had, the Civil Court has no right to interfere. 
Some actions may, no doubt, be brought against the Commissioners for a great 
variety of acts which they may do under colour of their statutory powers and 
under a mistaken view' of their duties, but not an action of this kind. Their 
decision upon an appeal against a rate assessment is absolutely final. The 
appeal is dismissed with costs. 

Appeal dismissed. 


NOTES. 

[JURISDICTION IN RESPECT OF MUNlOIPAIf ASSBSSMENT- 

Whero the assessment is altogether ultra vires an action would lie : — Ka'imshwar Pershad 
V. The Chainnanof the Bhabua Municipality , (1900) 27 Cal. 849.] 
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[418] OBIGINAL CIVIL. 

The 1st July^ 1876, 

Present : ' 

Mk. Justice Marked. 

Miller 

versus 

The Administrator-General of Bengal. 


Succession Act (X of 1866), ss, 4 and 44 t --Husband and Wife — 
Parties with English domicile married in India — StJiccession 
to moveable property. 

HU, a British subject, having his domicile in England, married in Calcutta, in April 
1866, C, a widow, who at the time of the marriage had also an English domicile. 0, after 
her marriage with HM, became entitled as next-of-kin to shares in the moveable properties 
of her two sous by her former marriage : these shares were not realized nor reduced into 
possession by C daring her life. C died in 1872, leaving her husband, but no lineal descend- 
ants. In March 1874, HM filed his petition in the Insolvent Court, and all his property 
vested in the Official \ssigaee. In April 1875, letters of administration of the estate and 
effects of 0 were, with the consent of HM, granted to the Administrator-Oeneral of Bengal, 
by whom the shares to which C became entitled as next-of-kin of her sons were realized. In 
a special case for the opinion of the Court under Ch. vii, Act VIII of 1859, held, that the 
domicile of the parties being in England, the English law was to be applied, and therefore 
the Official Assignee as assignee of the estate of HM was entitled to the whole fund realized 
by such shares in the hands of the Administrator-General. 

Sec. 4 of the Succession Act does not apply in respect of the moveable property of persons 
not having an Indian domicile. 

This was a special case stated for the opinion of the Court under 
Oh. VIT of Act VTII of 1859, hy the agreement of the Official Assignee and 
assignee of the estate and effects of one Howard Mark, an insolvent, as 
plaintiff, and the Administrator-General of Bengal, as defendant. 

The facts as stated in the case were as follows : — 

• 

‘ On the 7th of April 1866, the said Howard Mark, a British -born subject, 
having his domicile in Great Britain, and not in India, intermarried with 
Caroline Augusta, the widow of one W. B. Harvey, deceased. The said marri- 
age took place in Calcutta. The said Caroline Augusta had previously to, and 
at the time of, her said marriage, a domicile in Great Britain, £ 418 ] and not 
in India, and such domicile continued down to the time of her death. Caroline 
Augusta Mark died in Bengal on the 30th of September 1872 intestate, leaving 
her surviving her husband, the said Howard Mark, but no lineal descend- 
ants. Howard Mark, on the 2nd March 1874, filed his petition in the 
Court for the Belief of Insolvent Debtors at Calcutta, and his estate and 


* [Sec. 4 No person shall, by marriage, acquire any. interest in the property of the 
person whom he or she marries, nor become incapable of doing any act in respect of his or 
W own property which he or she could have done if unmarried.] 


t [Sec. 44 ; — ^If a person whose domicile is not in British India marries in British India a 
person whose domicile is in British India, neither party acquires by the marriage any rights 
m respect <4#tiy proMrty of the other party not comprised in a settiement made previous to 
the mariiagei which he or she would not acquire thereby if both were domiciled ii| British 
India at the time of the marriage.] ' 
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efifoots became thereby vested in the plaintiff as the Official Assignee of the 
Oonrt. Howard Mark died on the 28th February Y875. Caroline Augusta 
Marki subsequently to her marriage with Howard Mark and before her 
death, became, on the respective deaths of W. B. B. Harvey and D. Harvey, 
her two sons by her marriage with her former husband W. B. Harvey, entitled 
to share in the respective estates of her two sons as one of their next-of-kin. 
The said shares were not realised or reduced into possession by her during her 
lifetime, nor by How^ard Mark, but were realised by the Administrator-General 
under the letWs of administration hereinafter mentioned. On the 11th of 
September 1875, letters of administration to the estate and effects of Caroline 
Augusta Mark were, with the consent of Howard Mark, granted by the High 
Court to the Administrator-General of Bengal, and there is now in the hands 
of the defendant as Administrator-General and administrator of the estate and 
effects of Caroline Augusta Mark a sum of Bs. 6,224-10-9, being the proceeds 
of the shares aforesaid.” 

The question for the Court was whether, in the events that have happened, 
A. B. Miller, as assignee of the estate and effects of Howard Mark, was entitled 
to the whole of the said fund now in the hands of the Administrator-General 
of Bengal as administrator of the estate and effects of Caroline Augusta Mark. 

Messrs. Kennedy and Ingram for the Official Assignee. 

Mr. Evans lor the Administrator-General. 

Mr. Kennedy contended that the Official Assignee was entitled to the whole 
fund. It is admitted by the Adminis-C414]trator-General that the Official 
Assignee is entitled in any event to one-half. The wife was admittedly domi- 
ciled in England, not in India. Succession to her moveable property would be, 
therefore, regulated by the law of England by s. 5 * of Act X of 1865, which 
would entitle the husband to the whole ; the domicile being admitted, s. 19 of 
that Act does not apply. It is said that, by virtue of s. 4, the Administrator- 
General is entitled to the moveable property left by Mrs. Mark : but in such a 
case as this, where the parties were domiciled in England, s. 4 will not apply. 
That section is not dealing with right of succession to property ; that question 
is dealt with later in the Act. It only deals with the creation of rights inter 
vivos. Bights arising out of marriage are regulated by the lex loci contractm, 
^cept in special cases. But the rights of the parties with respect to any 
moveable property are still governed by the law of the domicile : for instance, 
persons married in France, but domiciled in England, are not subject to the 
Code Napolean. An exception is made by the Indian Legislature, but that 
exception is not the present case. The intention is clearly shown by s. 44, 
by which the 4th section is interpreted. If a person domiciled in England 
marry an Eurasian woman in India, the section would apparently apply ; 


* [Seo. 6 Succession to the immoveable property in British India of a person deceased is 

T .......I.*.: regulated by the law of British India, wherever he may have 

Law Njulatuig Buooes- ^ domioUe at the time of his death. 

Succession to the moveable property of a person deceased is 
regulated by the law of the country in which he had his domicile 
at the time of his death. 


uon to a deceased person’s 
immoveable and moveable 
property, respectively. 


IniiUSTRATlONB, 

A, having his domicile in British India, d&s in France, leaving moveable property in 
Fr^oei, moveable property in England, and property, both moveable and immoveable, in 
British India. The succession to the whole is regulati^ by the law of British India. 

(5) A, an Englishman, having his domicile in France, dies in British India, and leaves 
property, both moveable and immoveable, in British India. The succession to the moveable 
property is regulated by the rules which govern, in France, the succession to the moveable 
property of an Englishman dying domiciled in Franoe, and the succession to the immoveable 
property is regulated by the law of foitish India.] 
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but how would the Courts in Eiif^land deal with the wife in suoh a ease suing 
in her own name on a prbmissory note made in England ? It is doubtful whether 
sueh an action would be held to be maintainable ; I mean irrespective of 
the Married Woman’s Property Act. If an , Eurasian went to England and 
married there, I think s. 4 would apply, but s. 44 would not, because marriage 
in India would not have occurred. [Markby, J. — You mean s. 4 would apply 
here.] Yes, in the Courts here; the sections relating to marriage do not apply 
where the domicile is in England — see Story’s Conflict of Laws, ss. 186, 193. 
Section 4 was not intended to apply to anyone not domiciled in India ; it was 
intended to leave persons domiciled elsewhere than in India in the position in 
which they were before, on marriage — see note to s. 44 ; see also s. 283 as to 
payment of debts. 

By s. 5 succession to moveable property is to be regulated by the law 
of domicile ; the right of the husband in the property im of his deceased 
wife is succession within the meaning of that section. In former times 
the Ordinary was absolutely entitled to the property of intestates, and was 
not liable to account to anyone ; subsequently the Ordinary was enabled to 
depute the administration to the “ next and most lawful friend of the deceased ” 
who was accountable to the Ordinary. But the Civil Courts had to obtain 
statutes to effect this — see 31 Edw. Ill, c. 11, and 21 Hen. VIII, c. 5, s. 3 ; see 
also 22 & 23 Car. II, c. 10, and 29 Car. II, c. 3, s. 25. The husband was en- 
titled as administrator, not as next-of-kin — aee olso Fortre v . Fortre (l Showers, 
327) and Proudley v. Fielder (2 M. & K., 58) ; these cases show that in any case 
the husband takes the property of the wife deceased as administrator. After 
the Statute of Distributions, it was expressly declared by 29 Car. II, c. 3, s. 25, 
that the husband’s right to succeed to his wife’s property should not be affected 
by the Statute of Distributions. If the husband died without taking out 
administration, the Courts would grant administration to the next-of-kin of the 
wife, but such administrators were regarded as trustees for the representatives 
of the husband — 2 Wins, on Executors, 7th ed., 1488, and the case of Humphrey 
V, Bullen (l Atkins, 458). [Markby, .1. —Was that right of the husband the, jus 
mariti or thejw-s successiouis ?] It was true succession — see 2 Wms. on Execu- 
tors, 7th ed., 410, and Bacon’s Abridgment, Title Executors and Administra- 
tors, P., page 479. 

w 

Mr. Evans for the Adnainistrator-General. — Sec. 4 is not restricted to persons 
domiciled in India, nor is the Succession Act itself so limited — see the provisions 
as to making wills ; it has never been contended that a person making a will in 
India would not be bound to make it according to the Indian Act ; there is a 
difference, for instance, as to attesting a will, see s. 50. Sec. 225 shows another 
difference : administration is now always granted under the Succession Act in 
all cases. The argument on the other side would limit it to persons 
domiciled in India : then by what law are persons in India with an English 
domicile to have administration granted to them, or of their estates ? 
[416] The only limitation of s. 4 is in s. 331 of the Act which makes it inappli- 
cable to any marriage made before 1866 — see the preamble to the Married 
Woman’s Property Act (III of 1874), and the last paragraph of s. 2.'^' which sl^w 
that the Legislature was of opinion that s. 4 was s6 largely applicable that if 
not restricted it would have applied to Hindus, Mahomedans, &c. Supposing 
the husband does not take by succession but by the jus mariti, then if s. 4 takes 

This Act to constitute • [Sec. 3 ; — * • • Except as provided by this Act or by any 
the law of British India in other law for the time being in force, the rules herein contained 
oases of Intestate or Testa- shall constitute the law of British India applicable to. i^l cases 
mentary Succession. of Intestate or Testamentary Succession.] 

, 980 
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away the jus rmriU in India, it would be doubtful whether s. 5 as to suocession 
would be operative in all cases. It is submitted that« s. 4 is of general appli- 
cation ; the Act is a general law for the whole of British India. It is not subject 
to the law of domicile ; it deals itself with the law of domicile. The only excep- 
tion to it is by implication in s.*44. The framers of the Act appear to have been 
of opinion that there would be a difference in cases of marriage in ^ndia when 
one party was domiciled in England and one in India. Again, all persons 
would be entitled to have their marriage rights saved according to the law of 
the country in which they had their domicile : those would be saved just as 
much as those of persons domiciled in England. If the Legislature had 
^intended it to be excepted, they would have said so in express words, as they 
have in other oases, for instance, as to domicile. S. 44 is not sufficient to 
create a limitation by implication of a general section in a general Act. 

As to the position of the husband, the correct view is laid down in Bacon's 
Abridgment, Title Executors and Administrators, F. 480. If s. 4 does apply in 
this case, then it puts a stop to the principle which was the origin of the posi- 
tion of the husband. He must now get administration here under the 
Succession Act, in which there is no provision for him to convert the effects to 
bis own use ; he has to distribute them according to the Act. The position of 
the husband on his wife’s death by English law was by virtue of his right 
during her life ; but if these rights are taken away here by s. 4, his position 
cannot be the same. 

Mr. Kennedy in reply. — “ Succession ” is applicable both to testamentafy 
and intestate estates. The intention of the Succession Act is not to conflict 
with the law of domicile. As to a [417] married woman taking out letters of 
administration, see ss. 183 and 189 : she needs the previous consent of her 
husband. Taking ss. 5 and 207 in connection, it would appear that, as to 
moveable property, the Court in India would be the Court of administration, 
but the succession would follow the law of the domicile. If two portions of a 
statute are inconsistent, the later section would prevail, as in wills a later clause 
would invalidate a preceding inconsistent one. 

Cur, adv, vulL 

« Markby, J. (after stating the facts, continued) : — It is admitted between 
the parties that the Official Assignee as such assignee is entitled to half of the 
said fund. • , 

The argument before me has turned entirely upon the construction of the 
Succession Act, especially of s. 4, and it has been assumed throughout the 
argument that the questions which arise relate to moveable property. B. 4 of the 
Succession Act provides that ** no person shall by marriage acquire any interest 
in the property of the person whom he or she marries, or become incapable of 
doing any act in respect of his or her own property, which he or she could have 
done if unmarried.” It is contended for the plaintiff, that that section must 
be read as if it had run thus : No person having a British-Indian domicile 
shall by marriage acquire, <&c.” Mr. Evans for the defendant contends that 
the section go verns every ip&>i^riage in In^ia. There has not been, as far as I 

•£ Sec. 188 Probate cannot be granted to any person who is a 
minor, or is of unsound mind, nor to a married woman without 
the previous consent of her husband. 

Sec. 189 : — Letters of administration cannot be granted to 
any person who is a minor, or is of unsound mind, nor to 
a married woman without the previous consent of her husband.] 


Persons to whom probate 
cannot be granted. 

Persons to whom letters 
of administration may not 
be granted. 
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am aware, any previous disoussiqn as to the meaning of tfa^seotion, and I must 
therefore be guided by the generaJ frame and scope of the Act. In order fully 
to understand this, it seems to me necessary to consider, from a somewhat 
general point of view, how marriage in a foreign country affects the moveable 
property of the parties thereto. 

Now what was the law before the Succession Act was passed ? The law 
of India would not be easy to ascertain. „ It was probably the law of England, 
except BO far as a personal law could be claimed by the members of any 
particular class ; or some persons might say that there was no law of India — 
no lex loci at all. But it is not necessary now to inquire which of these [418M 
two views is correct. Ifc is more important to consider what was the law of 
Europe and America, for it is clear that the Succession Act was based upon 
the general principles current among persons of the Christian faith. 

Now where, as in the present case, a man and woman having the same 
domicile marry during a temporary sojourn in a foreign country, and do not 
evince any intention to change their domicile, the law of all Christian countries 
is unanimous as to the interest which they acquire in the moveable property of 
each other. It is that interest which is given them By the law of the country 
wherein they are domiciled at the time of the marriage. Upon this point 
all the authorities are, as far as I am aware, absolutely concurrent. This is in 
fact a branch of the more general proposition that moveables are always in 
contemplation of law supposed to be situate in the country where the owner has 
hli or her domicile ; a^nd that principle can, in the present case, be applied 
without difficulty, because we are not embarrassed in the present case by any 
distinction between the domicile of the husband and the domicile of the wife, 
or by any change of domicile at or after the marriage. All these complications 
are avoided in the simple case which we are considering. I need only observe 
that the rule of law is not that moveables have no situs. They have fisitm^ 
but that situs is the domicile of the owner. This is, I believe, the true mode 
of stating the principle. The authorities in support of this proposition amongst 
the Civilians (as they are usually called) are innumerable ; they will be found 
collected in Burge on Colonial and Foreign Laws, Vol. I, p. 632, where also the 
American authorities are referred to. For the English law, I may refer to 
Enohin v. Wylie (10 H. L, C., 1) and the remarks of Lord Westbuby at page 16. 
He was there speaking of succession. But the rule is general ; the rights which 
arisp upon all occasions, wlfether upon marriage or succession, whether by the 
act of the parties or by the operation of law, are as to moveable property governed 
by the law of the domicile where, in contemplation of law, the moveables are 
situate. 

It would, indeed, be unnecessary to insist upon this, which is [4193 an 
elementary proposition, were it not that in the case of marriage. Story, by repre- 
senting the disagreement amongst lawyers as to the incidents of marriage to be 
far more extensive than it really is, and by not separating those propositions upon 
which they are agreed from those upon which they are not agreed, has thrown 
the matter into some confusion. The subject of our present consideration 
is laid down by Story for discussion in s. 135 o{ the Conflict of Laws, and 
ie taken up again in s. 143. In s. 144, he narrows it to the cases where there 
has been no change of domicile. But even here he appears to find himself unable 
to draw any certain conclusion whatsoever from the multitude of authorities 
%hich he J^<>oeeds to quote. The passage relied upon by Mr. Kennedy in his 
argument 186); is only put forward by Story as the doctrine mai^tmned 
in lihe State which, Story thinks, would be adopted 
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ia’ other parts df ‘^erica. This exaggeratioA of the 'dihSoolties of the subjeot 
is misohievoas. There are difficulties and conhiot, but not Upon all points. The 
exaot state of the authorities is far more clearly stated by Burge in the work 
already referred to (ch. vii, s. 8). It will be there seen that where there is no 
change of domicile, the conflict of authority is confined almost entirely to the 
question whether the (xmmunio bonorum operates upon property situate in a 
country where the law does not recognise that incident of marriage. But neither 
this controversy, nor any controversy of an analogous kind, arises as to moveable 
property where husband and wife have the same domicile. The difficulty lies in 
gigctending the marriage laws of a country beyond the limits of that country, 
’^ut in the case under consideration, this difficulty does not arise, for as Pothier 
says (speaking both of moveables and immoveables) : ** Toutes ces choses qui 
ont une situation r^lle ou feinte sont soujettis 'k la loi ou coutume du lieu ou 
elles sont situ^es ou cens^es d’etre." And further on, after describing what are 
moveables, he says : ** Toutes ces choses suivent la personne k qui elles 
appartiennent, et sont par consequent regies par la loi ou coutume qui r^git 
cette personne, e'est k dire par celle du lieu de son domicile." (Poth. Obi., 
ch. i, ss. 2, 23, 24.) Mr. Burge quotes a number of civilians to the same effect : 
the only shadow of a am difference being whether this rule belongs to real 
law or to personal law ; but the distinction, important as it is sometimes, for 
our present purpose need not be considered. 

Bearing these plain and incontestable principles in mind, there is (as it 
appears to me) no difficulty in comprehending the frame and scope of the Sdl- 
cession Act. It was impossible in dealing with the-rights which arise upon death 
to ignore the consideration of the rights which arise upon marriage. For the 
rights which arise upon marriage only assume their real importance when the 
marriage tie is dissevered. And the first and most necessary thing to be done 
by the Succession Act in reference to marriage was to declare the lex loci of 
India as to the interest acquired upon marriage by the parties thereto in the 
property of each other. Until that was declared, no sound legislation could take 
place, This is done by the 4th section. That section contains the lex loci of 
India. And I may observe that it was placed exactly where it is placed now 
by the very learned persons who originally framed that Act. But it is not (as 
it appears to me) necessary, in order to prevent the operation of this section 
upon the moveable property of parties not having an Indian domicile to add any 
words to that section, It does not operate upon thtit property any more IJian 
the marriage laws of England operate upon the moveable property of parties not 
having an English domicile. The lex loci of India, like the lex loci of all other 
countries, is applicable to the immoveable property of foreigners sojourning but 
not domiciled here, but not to their moveable property. It was not necessary 
for the Legislature, when laying down the lex loci, to reserve in express terms a 
principle of law which is universally recogni>5ed. That this general principle was 
not intended to be disturbed is clearly shown by s, 44, which resolves in a parti- 
cular way an old standing dispute as to the application of the principle. The 
preponderance of authority had been in favour of making the domicile of the 
husband, or at least that of the marriage, govern the rights of the parties 
where the domicile of the husband and wife were different. The Succession 
Act, where either of the parties has an Indian domicile, very reasonably sub- 
mits all their rights both as to moveables and immoveables, to the territorial 
C«i] law of India. To that extent the jus gentium, or common law of nations, 
has been set aside or modified. From this point of view, it is easy to see why s. 4 
and s, 44 are kept apart. The two sections deal with different subjects. The 
former declares the general lex loci of India ; the second lays down a special 



liliA. 1 dal* 42l v. bb^Ial [lfiF6] 

4.V 

rule fco govern a particular case.^ It is not a modification of the lex hoi, but 
a declaration of the law«'iD a particular case. ^ 

From this point of view, nothing remains for the decision of the present case 
but to apply to this property the law of England, where, in contemplation of 
law, the property is situate ; and there is no dispute that by the law of England 
the husband would be entitled to the whole. Whether this, strictly speaking, 
be iure mariti or jure successionis, is immaterial. S. 283* merely repeats .and 
applies to a particular case the rule of law to which I have referr^, and it 
might, perhaps, have been better omitted from the Act as in the original dra^A 
in fact it was. 

I therefore consider that Howard Mark was entitled at his wife’s death to 
the whole of the immoveable property of his wife, and that the funds, now 
in the hands of the defendant, belong entirely to the plaintiff as assignee of 
Mr. Mark’s estate. 

The plaintiff, therefore, as Official Assignee, is entitled to recover the 
same, and there will be the ordinary money-decree for the amount. The costs 
on scale No. 2 will be paid out of the estate. ^ 

Judgment for plaintiff. 

Attorneys for the plaintiff : Messrs. Dignam and Bohinson. 

Attorneys for the defendant : Messrs. Chauntrell, Knowles, and Boberts, 

NOTES. 

[InP. O. Hill V. Administratnr-Gemral of Bengal (1896) 88 Cal* 806, it was held that 
** sections 4 and 44 of the Succession Act 1865, read together, should be understood as laying 
down a general rule as to the immediate effect of marriage in respect of moveable property 
belonging to each or either of the married persons not comprised in an ante-nuptial settle- 
ment, and not as laying down a rule intended to affect the law of succession.”] 


Application of moveable 
property to payment of 
debts, where the deceased’s 
domicile was not in British 
India. 


* [Sec. 283 : — If the domicile of the deceased was not in 
British India, the application of his moveable property to 
the payment of his debts is to be regulated by the law 
of the country in which he was domiciled. 

iLLUSTBmON. 


A dies, having his domicile in a country where instruments under seal have priority oW« 
instruments not under seal, leaving moveable property to the value of 10,000 rupees, im- 
moveable property to the value of 6,000 rupees, debts on instruments under seal to the amount' 
of 10,000 rupees, and debts on instruments not under seal to the same amount. The debts on 
the instruments under seal are to be paid in full out of the moveable estate, and the proceeds 
of the immoveable estate are to be applied as far as they will extend towards the discht^tge 
of the debts not under seal. Accordingly, one-half of the amount of the debts not under seal 
is to be paid out of the proceeds of the iii^oteable estate. 

By Act of lS8y, the words India toere substituted for the words ** The country 

in which he was domiciled,' ’ and the Illustration was repealed^} 




mi 



6EAM oati^ Atailbir v. TAttiNSV caxrftN sakebjise [1876] l.L.fi. l Cal. 428 

<v * 

C488] APPELLATE dlVIL. 

The noth, 22nd, 23rd and 27th March and 10th April, 1876. 

. Present: 

Sir Richard Garth, Kt., Chief Justice, and Mb. Justice POntifex. 


Sham Churn Auddy Plaintiff 

versus • 

Tariney Chum Baneqee Defendant. 


Easement — Prescription — User — Limitation Act (IX of 1871), s. 27. 

In a suit for declaration of the plaintiff's right of way over a lane leading from a public 
road to a door in the plaintiff’s house, which lane the defendant, who resided at the end of 
the lane, had obstructed so as to prevent access to the plaintiff's house, it appeared that the 
house in respect of which the easement was claimed belonged in 1855 to one HC^ during the 
time of whose occupation there was user of the right of way over the lane to the door, until 
he had the door bricked up. I|l April 1865 the house was sold by HC, and in June 1867 was 
conveyed by the purchaser to the plaintiff. From the blocking up of the door until the 
plaintiff’s purchase no user was proved. The suit was brought in June 1875, about a month 
after the erection by the defendant of the obstruction complained of. Held^ both in the 
Court below and on appeal, that the owner of the dominant tenement having, with the 
intention of preventing the use of the way, created an obstruction of a permanent nature 
which rendered such use impossible, the way could not be said, during the continuance of 
such obstruction, to have been openly enjoyed ” within the meaning of s. 27 of Act IX of 
1871, and that, accordingly, though there had been no interruption within the meaning of 
that section, a right to the way had not been established under the Act. 

Appeal from a decision of Phear, J., dated the 6th December 1875. The 
suit was brought on the 18th June 1875. 

The facts were sufficiently stated in the Judgment appealed from, which 
was as follows : — 

* 

Phear, J. — This is, according to the terms of the plaint, a suit for the 
determination of the plaintiS’s right of way over a blind lane leading out of 
Hiddaram Banerjee’s Lane to the back door of, and to a privy in, the plaintiff’s 
house No. 1, Mudden Dutt’s Lane. The plaint goes«on to say that the plaintiff 
is possessed of the House No. 1, Mudden Dutt’s Lane, and is entitled to a right 
of way at all times of the year for himself and his servants from the said house 
to Hiddaram Banerjee’s Lane and from Hiddaram Banerjee’s Lane to the 
said house over a blind lane forming the eastern boundary of the said house ; 
and the plaintiff complains that the defendant, on or [423] about the 28th 
June 1874, wrongfully obstructed the said way by building a wall in front 
of and blocking up the said back door; and on or about the 21st May 
1875 by building a wall in front of and blocking up the said privy ; and 
on or about the 6th June 1875 by building and partly completing a wall 
across and blocking up the entrance to the said blind lane. The easement 
which he thus claims and for obstruction 9 f enjoyment of which he now brings 
this suit is specifically described as follows : — To the east of the said house and 
premises and between the same and a house numbered 50 Hiddaram Banerjee’s 
Lane, belonging jointly to the plaintiff and his brothers Boop Ghund Auddy 
and Prem Chund Auddy as members of a joint Hindu family, is a lane leading 
to the land and premises of the defendant hereinafter called the blind lane.” 
The back entrance of the said ** house No. 48, Hiddaram Banerjee’s Lane, 
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opened on to the said blind lane; and at the noHih-east corner of the said house 
was a privy, an entrance to which also opened on to the said blind lane.*^||; 

For upwards of twenty years, the owners and occupiers of the said 
house and premises No. 48^ Hiddaram Baneqee’s Lane, were in the constant 
habit of passing from Hiddaram Banerjee^s Lane over the said blind lane to 
the back door or entrance of the said house, and of repassing from the said 
door over the said blind lane to Hiddaram Banerjee’s Lane, and their mehters 
have for the same period been in the constant habit of passing to and fro over 
the said lane for the purpose of clearing the said privy and carrying the nig! 
soil therefrom." 

The plaintiff does not expressly say that the soil of the land belongs to the ^ 
defendant ; but he nowhere asserts for himself any proprietary right to it or to 
any portion of it, and all he claims is an easement ; and the defence is that 
the plaintiff is not entitled to that easement. It is thus incumbent on the 
plaintiff in the first place to establish his right. The only title to the easement# 
which he puts forward is title acquired by user under s. 27 of Act IX of 1871. 
The words of the section are as follows : — " Where the access and use of light 
or air to and for any building has been peaceably enjoyed therewith as an 
easement and as of right without interruption and for twenty years, and 
C«M] where any way or watercourse, or the use of any water, or any other 
easement (whether affirmative or negative) has been peaceably and openly 
enjoyed by any person claiming title thereto as an easement and as of right 
without interruption and for twenty years, the right to such access and use of 
light or air, way, watercourse, use of water, or other easement, shall be 
absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period 
ending within two years next before the institution of the suit wherein the 
claim to which such period relates is contested. 

Explanation , — Nothing is an interruption within the meaning of this 
section, unless where there is an actual discontinuance of the possession or 
enjoyment by reason of an obstruction by the act of some person other than 
the claimant, and unless such obstruction is submitted to or acquiesced in for 
' one year after the claimant has notice thereof, and of the persons making or 

authorizing the same to be made." 

< 

* The enjoyment which the plaintiff' seeks to prove by evidence in order to 
establish title under this section is certainly ' of a very imperfect character 
indeed. 

He has only comparatively lately become owner of the premises to which 
the alleged easement is incidental. The history of the premises api^ars to be 
shortly this. 

In 1856 one Haram Ohunder acquired the property from the Sens. Ten 
years after, namely, on the 4th April 1865, the premises were purchased by 
Madhub Chunder Seal in the name of Kalee Churn Seal. On the 26thiAugust 
1866, Madhub Chunder Seal died, apd in the following year, on the 26th June, 
his executors and Kalee Chum Seal conveyed to the plaintiff. But it appears 
so far as one can judge by the evidence given that the house which has gone 
through these transitions of ownership has not been occupied as a residence 
by any one for several years. The plaintiff himself has not resided in it, though 
he says h# did for a time occupy a room of it for a special purpose, and in 
January |871 he pulled down the old house, a greater portion of whi«fe had 
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alre^y falton Aavmt and built another on t^e site. It is to this new house 
tha^the plaintiff t429] says the easement is incidental by reason of s. 27 
of Me new Limitatipn Act. It seems to me that the evidence adduced 
by the plaintiff falls short of proving any enjoyment of the right for any 
portion of the period of twent;y years. The words of the section are “ has 
been peaceably enjoyed therewith as an easement and as of rigHt without 
interruption and for twenty years. ** The plaintiff himself has given his evi- 
dence, but he could not possibly speak personally to the enjoyment of the 
right which constitutes the easement described in his plaint. The actual 
in the case of one branch of the easement i» by servants of the lowest 
.8 and mehters, and that of the other branch by a limited portion of a 
indu family. No single witness has been brought by the plaintiff who 
possesses the character of either the one set of persons or the other. No mehter 
or servant of any occupier of No. 1, Mudden Dutt’s Lane ; no members of any 
family, who have enjoyed occupation of the house, have been brought by him 
to depose to actual personal user, but a succession of almost worthless witnesses 
*hav6 been called to speak as spectators from a distance of the exercise of these 
rights by persons who have the specified status. I need hardly say this is not 
the way in which an attenapt to burthen another man*s estate under the section 
is to be proved. However what was defective in the plaintiff’s case was sup- 
plied by the defendant. Two of the sons of Haran Chunder Obunder who had 
lived in the house for the ten years between 1855 and 1865, did speak to an 
enjoyment of such an easement as that described in the plaint by the then owner 
of the house their father in the persons of his servants and the members of his 
family. This does not, however, bring the enjoyment further than 1865 or 
thereabouts, and does not cover more than half the period which the plaintiff 
must make out in order to satisfy the requirements of the Act. The period 
must determine within two years immediately preceding the institution of the 
suit. It is on this argued by the plaintiff that, even if there be a gap, so far as 
the evidence goes, in the actual enjoyment of the easement, I mean if the 
enjoyment by actual user cannot be carried down to within two years of suit, 
still the cessor of the enjoyment has been voluntary on the part of the owner of 
the premises [426] or at any rate is not shown to be attributable to the act of 
any other person than the claimant. Therefore, within the terms of the ex- 
planation attached to s. 27, the actual enjoyment of the easement must be 
carried constructively down to the very time of bringing the suit. It seems to 
me by this argument that the ** explanation ” of the^ct is somewhat strained. 
On the facts of the case I have no doubt whatever, that if there was an ease- 
ment during the earlier part of Haran Chunder’s possession of the house, it 
was entirely abandoned and was intentionally put an end to before he died, by 
the blocking up of the doors. The very measure of the easement is that 
afforded by the two doorways by which access to the land of the defendant is 
obtained, and the purpose for which the user of the land, after access to it 
through those doors, is exercised ; and it is, I think, impossible to doubt on the 
evidence of the two sons of Haran Chunder as well as the other witnesses in 
the case that Haran Chunder did in fact completely block up those two doors 
which save access from . bis house to the defendant’s land by bricks and 
moitar,%nd that the privy remained closed, and the door shut up from that 
time onward. There is nothing in the evidence to indicate that these have been 
used since the time of Haran Chunder. When the privy was closed, and there 
was in fact no privy, and the doors were built up, there was no capacity on 
the part of Haran Chunder to enjoy the easement, the object and means which 
measured the easement were gone, and I think in that state of things no 
oonstruotion.derived from the explanation of the section will enable me to say 
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that the easement was being peaceably and openly enjoyed. I sait^ nothing of 
what the effect of |he abandonment might be qm abandonment, 
probable in that sense it could not be materially operative, unless som^ing 
had been done by the defendant on the faith of the abandonment which 
should make the abandonment a cause of 'estoppel against the plaintiff's 
preferring his claim. I give no decision on the point, and it is not pecessary 
for me to do so, because I think the abandonment in the shape of effectually 
stopping up and putting an end to the means of [ 427 ] access to the land of the 
defendant had the effect of putting an end to the continuous enjoyment of the 
easement, whether actual or constructive. 

This is not a question as to the continuous existence of a non-used 
but as to the continuity of user which is to establish or evidence a right, and it 
seems to me there cannot be, even constructively, user of a way to and for the 
purposes of a privy which does not exist, or limited to the back or servant's 
entrance of a house which has no such entrance. And therefore that the 
plaintiff* has failed to make out the basis of his right which is necessary to 
satisfy s. 27 of the Limitation Act. This disposes of the case I think ; but I 
may add that I am of opinion the plaintiff, by his own account, has failed to 
make out any easement to the privy on the north-east corner. No doubt an 
easement is not lost by a slight variation in the enjoyment of it, but the 
materiality of the variation must be judged of by consideration of the burthen 
on the servient owner. And the variation of burthen is very material, when a 
mehter's business is claimed to be carried from the north-east corner through 
the whole of the blind lane to the high way instead of from the middle of the 
blind lane to the same limit, i.e., just half the distance. As the plaintiff has 
failed to establish the right claimed, his suit must be dismissed with costs. 

From this decision, the plaintiff appealed on the following grounds ; — 
That in the case of a lane between two closes used as away, the presumption 
is that the soil ad medium filum vice belongs to the owner of the land on each 
side, if the user has been as a road, and not in the exercise of a claim of 
ownership : that, under the circumstances, the onus of proof had been wrongly 
thrown on the plaintiff, whereas there was sufficient evidence to shift the 
burden on to the defendant; that the decision was against the weight of 
evidence, and the defence set up at the hearing totally different from that put 
forward in the written statement : and that there was ancient user proved, 
and no evidence of any interruption of the alleged right of way of the plaintiff 
or his predecessors by reason of any obstruction by the act of some person 
other than the claimant until within two years of the institution of the suit." 

[ 488 ] Mr. Piffard and Mr. Evans for the Appellant. 

The Advocate-General, Offg, (Mr. Paul) and Mr. Bonnerjee for the • 
Respondent. 

The following cases were referred to in argument : Moore v. Bawson (3 B. 

& 0., 382), Bateman v. Bltuik (18 Q. B.,870 ; 17 Jur., 386; 21 L. ,T., Q.B., 406), 
Liggins v. Inge (7 Bing., 682), Stokoe v. Singers (8 B. A B*, 31), Lady Holland 
V. The Kensington Board of Works (L. R., 2 0, P., 566), Monnu^wm Omal 
Company v. Harford (1 Or. M. & Rt, 614), and Bright v. Walker (l Or. M. A 
R., 211). 

The Judgment of the Court was delivered by 

^ C« Jf — This is a suit brought by the plaintiff for the purpose of 

e^abhshlng a right of way for hinuf^ and his servants from a pubUc road 
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called Hi^daram Banerjee’s Lane over a ground, which is called a 

b^i|^ lane, to a kirkee door and privy in the plaintiff'if house. 

The defendant, whose residence is situated at the end of the blind lane, 
has built up a wail, against the plaintiff’s kirkee and privy doors, and also 
across the entrance from the blind lane to Hiddaram Banerjee’s Lane, so as to 
prevent all access from Hiddaram Banerjee’s Lane to the plaintiff’s house. 


It does not very clearly appear from the, evidence to whom the land called 
the blind lane belongs. The plaintiff has made an, attempt to claim one-half of 
as bis own, upon the ground, that as it was a road lying between his 
use and his neighbour’s, the presumption of law was that he was entitled to 
the half of it, usqvs ad medium filum of the space between the two houses. 


We think, however, that there is nothing in this point. The supposition 
that the plaintiff is the owner of the soil is quite inconsistent with the right of 
way, which he claims in his plaint. It is also inconsistent with the plaintiff's 
own title-deeds, which state the blind lane to be the boundary of his property; 
C4293 and, lastly, the presumption upon which the plaintiff founds his claim is 
only applicable to a highway and not to a private occupation road, such as the 
blind lane is alleged to be. 


The only question in the case, therefore, is whether the plaintiff' is entitled 
to the right of way which he claims in the plaint. 

(After stating the facts. His Lordship continued) 

Upon this state of facts, the learned Judge in the Court below has decided, 
and we consider rightly, that the plaintiff has failed to establish a twenty years 
user of the way which he claims within the meaning of the 27th section of the 
Limitation Act, and that the discontinuance of the user, which was caused by 
the bricking up of the wall, has had the effect of preventing the acquisition of 
the statutory right. 


In the view which we have taken of the cases, we should have thought it 
unnecessary to do more than express our acquiescence in the judgment of the 
Court below, and in the reasons for that judgment, were it not that in the 
argument before us, which has occupied a considerable time, some confusion 
appears to have arisen as to the construction of the 27th section, and the mean- 
ing of the terms “ interruption,” “ abandonment,”^ and discbntinuance ” as 
applied to the present ease. * 

There was here neither an “ interruption ’‘ nor an “ abandonment ” (properly 
so called) of the easement claimed. The term “ interruption ” in s. 27 means 
an obstruction or prevention of the user of the easement by some person acting 
adversely to the person who claims it. The expression is altogether inapplicable 
to any voluntary discontinuance of the user by the claimant himself. This is 
abundantly clear from the explanation given in the Act itself. The term 
** abandonment,” on the other hand, as applied to easements, means generally 
the voluntary and permanent relinquishment by the dominant owner of a right 
which be has actually acquired. This will be found satisfactorily explained in 
Gale on Easements (2nd edition), 853, f|^nd in the judgment of the Court in 
Moore v. Bawson (3 B. & C., 332). In this sense there was no abandonment 
here, because the plaintiff’s right was never [430] actually acquired. It 
was only in course of acquisition by user at the time when the doors were 
bricked up. 

“ Discontinuance ” more properly describes what occurred at that time : 
not a “discontinuance ’* by adverse obstruction, as the term is somewbai 


1 can.— 8T 
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inappropriately used in the explanktion to the 7th seotion, but such 6, voluntary 
discontinuance of the user of the easement as prevents the statutory right bdng 
acquired. 

The reason why such a discontinuance of user defeats the right is, that 
no one can^be said to be in the open enjoyment of an easement, who has pur- 
posely, and with the manifest intention of preventing the user of it, created some 
obstruction of a permanent character which renders the enjoyment of the 
easement, so long as the obstruction lasts, impossible. This is very different 
from the mere non>user fon a time of an easement, which the owner might, if 
he pleas^, enjoy during every hour of that time, but which, for some 
reason, he does not care to enjoy, as for instance, where the owner of a houc^ 
ceases to use a way to it, because the house is for a time unoccupied, or where 
a farmer desists for a tinie from exercising a right of pasture, because he 
happens to have no pasturable cattle, or because by reason of drought or 
some other cause the herbage is scanty or unwholesome. 

What the owner of the house has done in” this case, is to incapacitate 
himself by his own act from any possible use or enjoyment of the way in 
question : and it seems quite impossible to say, that during the time this incapa- 
city continued, he was openly enjoying the easement, and claiming right thereto 
within the meaning of the 27th section. 

It was then suggested by the plaintiff’s Counsel that, although the statutory 
right might not have been acquired, there was evidence in the case showing that 
the easement had been enjoyed for upwards of twenty years previously to the 
bricking up of the wall, and that the plaintiff was entitled to claim a right by 
prescription at common law, by asking the Court to presume an ancient grant 
in his favour. Upon looking into the case, however, it appears that the evidence 
in favour of any such prescriptive right is so slight as hardly to justify the Court 
[481] under any circumstances in finding for the plaintiff upon that ground, 
but in this case there are very cogent reasons for not admitting any claim upon 
this basis. 

In the first place the plaintiff, in his plaint, distinctly founds his claim 
upon a twenty years user, and in conducting his case in the Court below, it is 
a^itted that he relied on no other ground than the statutory title. 

The defendant, therefore, would very naturally abstain from cross-examining 
the^ plaintiff’s witnesses, cr adducing any evidence himself, except for the 
pui^ose of defeating the claim in the way, and the only way, the plaintiff 
sought to advance it, and he would now be placed in a very unfair position if 
we were to allow the plaintiff, upon this ingenious suggestion now made for 
the first time to change his position altogether, and rest his case upon a point 
which was never contemplated by either of the parties in the Court below. 

The Court are by no means disposed to encourage a contention of this kind, 
and the result is that we entirely agree with the judgment of the Court below, 
and dismiss the appeal with costs on scale No. 2. 

Appeal dismieeed* 

Attorney for the Appellant : Mr. Leslie, 

Attorney for the Bespondent : Baboo G, C, Chunder. 
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APPELLATE CIVIL. 

The 16th Julyt 1876, 

Pbesbki : 

Mb. Justice Mabkby. 

In the martter of the Petition of Pada Hossein and others/' 

• 

ilci VI of 1874 (Privy Council Appeals Act) — Letters Patent, 1862, cL 89 — 

24 & 25 VicL, c, 104, s. 9 — 24 d 25 Viet., c. 67 (Indian Councils* Act), 
s. 22 — Powers of Indian Legislature. 

The provision in s. 5 of Act VI of 1874 that where there are concurrent decisions on facts, 
the case must, in order to give a right of appeal to the Privy Council, involve some substantial 
question of law, is not ultra vires of the power of the Indian Legislature as being a curtail- 
ment of the jurisdiction given to the High Courts by the Letters Patent, 1865, cl. 39. 

m Clause 39 of the Letters Patent of 1865 does not rest for its authority on the 24 
A 25 Viet., 0. 104, and was not inserted in pursuance of that Act ; consequently, any power 
which it gives to admit an appeal to the Privy Council from a decision of the High Court on 
its Appellate Side; is not one of the powers which the High Court is, by the first part of s. 9 
of 24 A 26 Viet., c. 104, commanded to exercise. 

S. 22 of 24 A 25 Viet., c. 67, must bo read with ss. 9 and 11 of 24 A 25 Viet., c. 104. 
By the express words of s. 9 all previously existing powers were reserved to the High Court 
provided the Letters Patent did not interfere with them, and as to those powers the Governor- 
General in Council is expressly empowered to legislate. Even if therefore the power to 
admit an appeal to the Privy Council were conferred by the Letters Patent, under the 
authority of 24 A 25 Viet., c. 104, it was, not being a new power, subject to the legislative 
control of the Governor-General in Council. 

The ratio decidendi in The Queen v. Meares (14 B. L. R., 106) dissented from. 

Where there were two concurrent decisions on facts, an application to appeal to the 
Privy Council was refused, the right of appeal from a decision of the High Court on its 
Appellate Side, simply on the ground that the subject-matter of the suit was above Rs. 10,000 
having been taken away by Act VI of 1874, s. 5. 

Application by petition for admission of an appeal to the Privy Council, 
or to grant leave for such appeal (the application was for admission of Ahe 
appeal under the law in force before the passing of Act VI of 1874, on the 
ground that that Act was ultra vires ; or, in case the Court should consider the 
Act binding for leave to appeal under s. 5, on the ground that the suit was one 
involving a substantial question of law), from a judgment of the High Court 
affirming a decision of the District Judge of Purneah. 

The petitioner was the plaintiif, and his suit was dismissed in both Courts 
upon the merits. 

The petition set forth that the value of the property involved in the suit 
exceeded Bs. 10,000 ; that though Act VI of 1874 passed by the Governor- 
General in Council provided among other things that ** where the decree 
appealed from affirms the decision of the tiourt immediately below the Court 
passing such decree, the appeal must involve some substantial question of law,*’ 
still, inasmuch as such provision was wholly unauthorized and beyond the 
competency of the Governor-General in Council to make, the petitioner was 
clearly entitled to the right of appeal [488] under the provisions of the Letters 

* Privy Oouncil Appeal No. 15 of 1876, in Regular^ Appeal No. 2dd of 1874. 
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Fatont ; that, in fact, there were^ substantial questions of law involved in the 
suit ; and that oonsidering the value of the property and oomplioated facts of 
the case and legal questions involved therein,” leave should be granted to the 
petitioner, the case being a fit one for appeal to the Privy Oouncil. 

The application came on for argument on the 30th of June 1876. 

Mr. Kennedy and Mr. M, P. Gasper ^Mr. JS. T. Allan with them)* appeared 
in support of the petition, 

Mr. Woodroffe and Mx. Evans (Mr. Twidale with them) appeared toopfK)S6 

Mr. Kennedy, — S. 5 of Act VI of 1874'*' (the Privy Council Appeals Act) 
has imposed a restriction on the right of parties to appeal to Her Majesty in 
Council, when the High Court or any other Court of final appellate jurisdiction 
affirms the decision of the Court immediately below. It declares by implication, 
that where there are concurrent decisions on facts, the case must involve some 
substantial question of law in order to give a right of appeal to the Privy Coun- 
cil. But cl. 39 of the Letters Patent of 1865 gives an appeal as of right to the 
Privy Council, provided the sum or matter at issue is of the amount or value of 
not less than Bs. 10,000. The restrictive enactment of the Governor-General in 
Council is ultra vires. The Councirs Act (24 & 25 Viet., c, 67) was passed in the 
same Sessions as the Charter Act (24 & 25 Viet., c. 104). S. 22 of 24 & 25 Viet., 
c 67, declares the power of the Governor- General in Council to make laws and 
Regulations ** for all Courts of Justice whatever,” and at the same time provides 
that he shall have no authority to pass any law or Regulation which shall affect 
the provisions of any Act passed in the same Sessions with the Councirs Act. 
S. 9 of 24 & 25 Viet., c. 104, provides that the High Courts established under 
the Act “ shall have, and exercise all such civil, criminal, admiralty. . . . . 

jurisdiction, original and appellate, and all such powers and authority for and in 
relation to the administration of justice [484] in the Presidency for which it is 
established, as Her Majesty may by such Letters Patent as aforesaid direct 
and grant,” and that the newly established Courts shall exercise all the powers 
possessed by the abolished Courts subject only to the provisions of the Letters 
Patent. The admission of an appeal to the Privy Council is a power in rela- 
tion to the administration of justice,” and as the Letters Patent (cl. 39) give an 
appeal as of right in cases above a certain amount, the question consequently 
arises, had the Governor-General in Council the power to curtail the jurisdiction 
of the High Court to admit such appeals ? 

The Charter Act enacts that the High Court shall have and exercise such 
jurisdiction as Her Majesty shall by Her Letters Patent appoint. It is true the 
details of the jurisdiction of the High Court are not contained in the statute 
itself. It merely authorizes Her Majesty to define the jurisdiction, but it directs 
the Court to exercise that jurisdiction when it shall have been so defined. 
'When, therefore. Her Majesty issued the Letters Patent, even if they be not 
incorporated in the Act, they remained an absolute and fixed thing upon which 

* £ Sec. 5 : — ^In each of the caates mentioned in clauses (a) and (6) of section four, the 
amount or value pf the subject-matter of the suit in the Court of First 
Value of subject Instance must be ten thousand rupees or upvrards, and the amount or 
value of the matter in dispute on appeal to Her Majesty in Council must 
be the saine sum or upwards, 

or the decree must involve directly or indirectly some claim or question to, or respecting, 
,, property of like amount or value, 

and wherd W appealed from afiirms the decision of the Court immediately the 
Court pass&g awmieovee, the appeal must involve some substantial queetipn of law.l 
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ttbd Act fastened the ioriadiction. And consequently the enactment made by 
the Govemor-Genersd in Council disallowing the High«Gourts from admitting 
Of^peals in oases where the Letters Patent expressly directed them to admit 
such appeals, is ultra vires, and not binding. 

The question how far the Governor-General could derogate from the 
jurisdiction of the High Courts was argued in the case of The Queen v. Meares 
(14 B. L. B., 106). Couch, C.J., in that case observes that he thought it unlikely 
that the mere mention in the Letters Patent of a certain jurisdiction should be 
intehded to take away from the Governor-General’s Council powers which it 
formerly possessed, and inferring that, as this would be the necessary result of 
holding that the Act did fasten the jurisdiction upon the subjects defined in the 
Letters Patent, he refused to give effect to what is transparently the plain 
meaning of the words ; saying merely that the words in the Councils' Act, 
"provisions in the Act," which are not to be [ 486 ] affected, do not apply 
to what was not in the High Courts' Act itself. 

The eff ect of this construction would be not only to subject the High Court 
to the Supreme Council, but also to the Local Councils ; so that, whilst no 
jurisdiction was prescribed by the Letters Patent, it could only be affected by 
the Indian Council ; the moment, however, it was conferred it became also 
subject to the powers of the Local Councils. It is impossible to attribute such 
an intention to the Legislature. If it was the intention to subject the 
jurisdiction of the High Court to the legislative powers of the Governor-General 
in Council, what meaning should be attached to s. 17 of the Act (24 & 25 
Viet., c. 104),'' which contains an express provision for the purpose of altering 
the Letters Patent. LMabkby, J. — As 1 understand CoucH, C.J., he holds that 
the Governor-General in Council is not prohibited from altering the provisions 
of the Letters Patent except so far as he is prohibited from doing so by the 
last clause of s. 9 of 24 ^ 25 Yiot., c. 104. 1 That was my first view. And 
comparing s. 43 of 3 & 4 Will. lY., c. 85, with s. 22 of the present Indian 
Councils’ Act, it will be found that there are important omissions or variations 
in the latter ; for example, in s. 43 of the former Act, there occur the words 
" for all Courts of Justice, whether established by Her Majesty's Charter or 
otherwise, and the jurisdiction thereof. " which are entirely omitted in 24 & 25 
Yiot., c. 67. The Chief Justice of Bengal had, under 16 & 17 Yiot., c. 95, 
been added to the Legislative Council. His omission under 24 & 25 Yiot., 
0 . 67, must have had some connection with the omisAon of the words mentioned 
above. But whatever the reason may be, according to the principle by which 
statutes are construed, the omission of those words ought to furnish a strong 
argument in favour of the present contention. This was not before CouCH, 
C.J., in Queen v. Meares (14 B. L. R., 106). The Chief Justice in that case 
thought that " provisions of any Act passed in the present Sessions of Parliament 
or hereafter to be passed " refer to provisions of the Act itself. But the argument 
which he deduces from s. 42 of the Councils’ Act militates against his position, 
for the [ 486 ] words used in s. 42 are similar to the words in s. 22. If 

* [Sec. 17 It shall bo lawful for Her Majesty, if Her Majesty shall so think fit, at any 
time within three years after the establishment of any High 
Other or supplemental Court under this Act,%y her Letters Patent to revoke all or such 
charters may be granted parts or provisions as Her Majesty may think fit of the 
within three years after Letters Patent by which such Court was established, and to 
establislunent of Court. grant and make such other powers and provisions as Her Majesty 
may think fit, and as might have been granted or made by such 
first Letters Patent or without any such revocation as aforesaid by like Letters Patent to grant 
and make any additional or supplementary powers and provisions which might have been 
granted or mMe in ^ fimt instance.] 


m 



I JLB, 1 Gftl. 187 IN 'CUB U4tTBB OF FEUA HC»8E1N &0. [1876il 

** provisions of any Act " therefor^ are not to be taken as meaning provisions of 
the Letters Patent as *part of the Charter Act, there is no reason why the 
Bombay and Madras Councils should not have the same power to restrict the 
jurisdiction of the High Courts as the Supreme Council. [MabkbV, J., referred 
to the Privy Council decision in the Bhaunagar case (L.B., 3 I.A., 102) as to 
the ultra vires of part of the Indian Evidence Act.] Cl. 44 of the Letters 
Patent is worthless, unless it forms a substantive part of the Act itself. 
[Mabkby, J.— Is it certain that that part of the Letters Patent which relates 
to the Privy Council is not from other authority than that conferred by the 
Charter Act, which does not contain any power of constituting Courts other 
than Courts in India ?] If the Letters Patent were not made under the Act* 
then it must follow they were made without authority. [Mabkby, J. — The 
Queen had power to make them, had she not ?J Yes, but the Governor*6eneral 
in Council has not the power to bind the Privy Council. It is not one of the 
Courts mentioned in s. 22 of the Councils* Act. [Mabkby, J. — But there is 
no power in the Litters Patent to admit an appeal.] No, but that was one of 
the powers in existence from before. The Supreme Court had the power to 
allow or admit an appeal, and CoucH, G. J., in the case of Abut Kasim Koongee v. 
Fatima Bibi, reluctantly ordered security in an appeal to the Privy Council, 
thinking that s. 30 of Supreme Court Charter was still in force. 

The Indian Legislature’s taking away the power of the High Court to admit 
an appeal to Her Majesty would not only amount to an interference with the 
Letters Patent, but would be a distinct contravention of a positive direction to 
do a certain act, that is, to admit the appeal. The Letters Patent were made 
by the Queen under the Act. No Legislature of limited powers can pass any 
statute so as to make the provisions of 24 & 25 Viet., c. 104, simply non-exist- 
ing, Under s. 17 of the Charter, power is reserved to Her Majesty alone to 
revoke or modify Her Letters Patent as she might think fit. Can it be 
supposed that whilst vesting the Queen with the power of revocation, the 
next day the Imperial Legislature should allow the Indian Legislature to 
[487] stultify the provisions of the Letters Patent. Where a power is given 
the ability to perform it must also be given as incident to it : and the doctrine 
that an execution of a power is to be treated as a portion of the instrument 
creating the power, is universally applicable : Sugden on Powers, chap, ii, para. 
2. In the Goods of Bibee Muttra [Morton’s cases (Mont, Ed.,) 191, at p. 216] , 
Sir«T. FbanKS laid down *the principle that a Charter granted by an Act of 
Parliament, is an Act of Parliament, and applying that principle to this case, it 
is contended that the Letters Patent form a component part of the Imperial Act. 
The North British Bailway Company v. Tod (12 Cl. & Fin., 722 at p. 732), also 
illustrates incorporation of a document into an Act of Parliament. [Mabkby, 
J, — Supposing the provisions of the Letters Patent were incorporated with the 
Act, would not the decision in Meares* mse remain untouched ; in other words, 
did not s. 9 subject all existing powers to the powers of the Governor-General in 
Council ?] Yes ; but under the especial provisions of the Charter Act, and not 
otherwise. Besides, there is a distinction between this case and Queefny, 
Meares, inasmuch as the Charter Act did vary the powers of the High Goutt 
over European subjects. [Mabkby, J. — Was not the intention of the Legis- 
lature to confer on the Indian Legislature all existing powers, but not to give 
any power applicable to future circumstances, as is usually the intention in 
statutes giving powers ?] 1 submit there was no such intention ; for s. 17 of the 
pharter Act reserves expressly to the Queen a power of revocation, and supposing 
Xhe Queeii^^ exercised her power in conflict with any Act of the Indian Legis- 
lature, wdidd Aot she be able to oysorride such Act ? [MabEBY, would 
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be trespassing on the powers of the Indian Ldgislature, so lately held by the 
Queen’s Bench in a case of an order in Council.] The* Charter Act gives her 
the power. It leaves to her an indeterminate residuum of power which she 
alone can exercise, and which enables her to modify her own directions. The 
words save as by such Letters Patent may be otherwise directed/’ in s. 9, 
clearly show that the High Court was subjected to the powers of the Indian 
Legislature only to a limited extent, that is, so far as [488J such subjection is 
not inconsistent with the express directions of the Letters Patent. The Chief 
Justice in Queen v. Meares (14 B. L. B., 106) refers to 34 & 35 Viet., c. 34. 
This Act shows that it was necessary to confirm* the statutes passed by the 
Indian Legislature by a special enactment of the Imperial Parliament. The 
argument therefore comes to this that the effect of those Acts of the Indian 
Legislature is to direct the High Court not to do a thing which the Letters 
Patent especially empowers — nay directs — the Courts to do ; and therefore the 
taking away of such power from the High Court is pro tanto repealing the 
Letters Patent. ^ 

Mr. Woodroffe contra. — Cl. 39 of the Letters Patent, upon which so much 
stress has been laid, contains no special regulation regarding appeals to the 
Crown independently of previous Acts or rules. It simply declares what had 
been already declared before, that in cases where the value of the matter at 
issue was Bs. 10,000, or upwards, or where the High Court should certify the 
case to be a fit one for appeal, — “ subject,” — and this is most important — 
always to such rules and orders as are now in force.” Now s. 9 of 24 & 25 
Viet., c. 104, does not contain any direction regarding appeals to the Privy 
Council. It has been contended that they fall under the words '' administration; 
of justice ” ; but when the previously existing rules on the subject are examined, 
it will be seen that these words have no relation to appeals to the Crown. 
There is an inherent right in the subject to carry his complaint to the Crown ; 
but such right has been much curtailed and circumscribed by statutory 
directions. The first statute which interfered with this right was 25 Hen. 
VIII, c. 19. recited in 3 & 4 Will. IV, c. 41. S. 18 of 13 Geo. HI, c. 63, by 
which the Supreme Court was established, directed that the Charter granted 
under that Act should provide the conditions for appeals to the King in Council. 
S. 30 of the Charter (Sm. & Byan’s Buies and Orders, p. 33) made such 

f revisions as were at the time deemed ** proper and reasonable.” Coming 
489] to 3 & 4 Will. IV, c. 41, by which the fudicial Committee ” visaB 
constituted, we find s. 24 declaring that it shall be lawful for His Majesty 
in Council from time to time to make any such rules and orders as may be 
thought fit for the regulating of the mode, form and time of appeal ” from the 
Courts of Judicature in India ; but otherwise making no change in the directions 
of 8. 30 of the Supreme Court Charter. On the 10th of April 1838, an order 
in Council was signed, by which all the previously existing rules regarding 
valuation, &c., were rescinded, and the minimum limit of Bs. 10,000 among 
other things was definitely fixed in order to give an absolute right of appeal 
(Sm. & Byan’s Buies and Orders, App. ciii). These rules and orders were in 
force in the Supreme Court at the time of its abolition. The High Courts’ Act 
contained no provision regarding appeals to the Privy Council. Cl. 39 of the 
Letters Patent, whilst reserving the prerogative of the Queen to admit appeals 
to herself, simply continued the old rules, that is what had been fixed by the 
order in Council referred to above. Those rules therefore were in no sense of 
the term * part and parcel ’ of the Letters Patent so as to take them out of the 
legislative pow^ of the Governor-General in Council. The argument therefore 
founded on Sir J. Frank's dictum in The Goods of Bibee Muttra [Morton*B 
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Q^BG& (Mont. Bd.), 19 U at p* 216] , falls to the ground, even on the assumption 
that the Letters Patent form a pad: of the Charter Act. But is Sir J. Prank 
right in his view that a Charter granted under an Act is a part of the statute 7 
Bussell, C. J., expressly declined to coincide with Sir J. Frank's view. In order 
to determine whether the Letters Patent form a part of the High Courts' Act, 
it must first be considered whether the Queen by her Charter could enlarge or 
diminish the provisions of the statute. ^ It can hardly be contended that she 
could do this. But as long as the decision in Queen v. Meares (14 B. L. B., 106) 
stands, there is no need of discussing whether the Letters Patent form a part 
of the Act. Couch, C. J., 'expressly decided that ** the provisions of any Act 
referred to the Act itself, and not to any [ 440 ] thing which arose out of the 
Act. And the other Judges (Pheab and MORRIS, JJ.) concurred in his view. 
Besides, the wording of s. 11 of 24 & 25 Yict., c. 104,"^' shows cleaidy that the 
Legislature did not intend the Letters Patent to form part of that Act. That 
the Indian Legislature has the power to modify and alter the jurisdiction of the 
High Court vestdd in them by the Letters Patent, was decided in Madhub 
Ghunder Poramanick v. Rajcoomar Dass (14 B. L. B., 76). CouCH, C. J., in that 
case held that the words “ until otherwise provided " in cl. 18 of the Letters 
Patent of 1862, taken in connection with the 44th clause of the Charter of 
1865, where it is expressly declared that the provisions in it are subject to the 
legislative powers of the Governor-General in Council, show that the Govern- 
ment here in its legislative capacity has the power to make the alterations 
(14 B. L. E., pp. 83-84). 


Mr. Evans on the same side. — Cl. 39 of the Letters Patent simply 
authorizes Her Majesty's subjects to appeal to the Crown, but does not lay 
down any rules to regulate the procedure except the words, “ subject to such 
rules as are in force." The High Courts' Act had left the rules which existed 
at the time perfectly intact, subject to the legislative powers of the Governor- 
General in Council as well as of Her Majesty in Council. The rules existed 
not by virtue of the High Courts' Act but prior to, and independently of, the 
same, and therefore the abolition of the Supreme Court and the substitution in 
its place of the High Court effected no change in them. That the old rules 
continued in force is clear from what was said by PEACOCK, C. J., in Gobardhcm 
Barmono v. Srimati Mani Bibi (5 B. L. B., 76). Therefore it is clear that the 
rules regulating the admission of an appeal to the Privy Council do not in any 
' sepse form part of the Charter by which the High Court was constituted. 
Those rules were merely for the purpose of conveniently judgii^ which oases 
should go to the Privy Council. Act VI of 1874 does not take away the common 
law right of appeal to the Crown. It simply provides a mode of getting a 
Ciii] credential by the litigant regarding the subject-matter of the suit. It is 
submitted, therefore, that the Act in question is not ultra vires, and that the 
admission of appeals to the Privy Council by the High Courts must be 
regulated by the procedure provided in it. If the petitioner is aggrieved he can 
apply to the Judicial Committee for special leave to appeal, for this Act in no 

* t Sec. II :*-^Upon the establishment of the said High Courts, in the said Presidencies 
respectively, all provisions then in force in India of Acts of 
Bxistiiig provisions ap- Parliament|| or of any ord^s of Her Majesty in Council, or 
plicable to Supreme Courts Charters, or of any Acts of Legislature of India, which at ^e time 
to apply to H!igh Courts. or respective times of the establishment of such High Courts are 
respectively ap^icable to the Supreme Courts at Fort WiUiam in 
Blxiial, Madras and Bombay, respsctivdy, or to the Judges of those Courts, shall be taken to 
be apj^hdable to the said High Courts, and to the Judges thereof respectively, so far as tnay 
be ooudfstent, with the provisions of this Act, and the Xjetters Patent to be issued in pursuance 
thereof, and ^subject to the legislative powers in relation to the malic u; aforesaid of the 
(leverhcr-(Meril of India in Council.] 
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way curtails or could curtail the prerogative ef the Queen to allow an appeal 
where the ends of justice make it necessary ; Queq;i v. Joykissen Mookerjee 
(9 Moore's I. A., 191). 

Mr. Kennedy in reply. — S. 11 of 24 & 25 Viet., o. 104, bears strongly in 
favour of my construction. The wording of s. 9 is completely ditferent from 
that of s. 11, which refers simply to the procedure, whilst the former section 
refers to the jurisdiction of the Gourt«and not to the Ux fori, 

• 

HaPkbyi J. (after stating the nature of the application, continued) : — This, 
it will be observed, is not an application in the formr equired by Act VI of 1874, 
and it has been stated that the petition was so drawn expressly in order to raise 
the question whether the provisions of that Act were binding. 

I maf^ say at once that no case for granting special leave to appeal has been 
made out. 

A 

An attempt was also made to obtain, upon this petition, a certificate under 
Act VI of 1874, that a substantial question of law was involved in the case ; 
and I was asked to grant this certificate, should I think that Act to be binding. 
But it was subsequently admitted that upon this petition, this alternative course 
could not be pursued. 

The question therefore which remains is, whether the petitioners, in spite 
of Act VI of 1874, have a right of appeal, simply upon the ground that the 
property is above the value of Es. 10,000. There is no doubt that the peti- 
tioners would have had that right prior to the passing of Act VI of 1874, and 
the pititioners contend that the Governor-General in Council had no power to 
deprive them of that right by legislation. Questions of this kind are of great 
importance, and if there [442] is any doubt, as there must sometimes be, about 
the validity of an Act of a Legislature, the powers of which are not supreme, 
it is extremely desirable that the doubt should be at once fully discovert. If 
the doubt is unfounded, the sooner it is removed the better. I do not, therefore, 
regret that this question has been raised, and especially as I have had the 
advantage of a very able argument to assist me in coming to a conclusion. 

The line of argument taken on behalf of the petitioner in order to establish 
that I am bound to admit this appeal is as follows : — The 39th clause of ^he 
letters Patent of 1865 (it is said) gives an appeal to the Privy Council 
provided the sum or matter at issue is of the amount or value of not less than 
Bs. 10,000. These Letters Patent were issued by Her Majesty under the 
provisions of the 24 & 25 Viet., c. 104. By s. 9 of that Act, each of the High 
Courts established under that Act is bound to exercise all such powers and 

authority for and in relation to the administration of justice 

as Her Majesty may by such Letters Patent grant and direct. " The admission 
. of an appe^ to the Privy Council is a power in relation to the administration 
of justice, and as the Letters Patent give an appeal as of right, when the value 
is Bs. 10,000, the admission of this appeal is a power which this Court is 
commanded by the Act to exercise. Ai^ although by Act VI of 1874 the 
Governor-General of India has directed otherwise, this cannot nullify the 
directions contained in the Imperial Act, because the Governor-General in 
Council is expressly prohibited by s. 22 of 24 & 25 Viet., c. 67, from making 
any law or regulation which shall repeal or in any way affect the provisions of 
that Act or of any Act passed in that Session of Parliament, Both Acts were 
passed in the same Session of Parliament, and therefore both Acts, as well as 
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the Letters Patent, are to be read for this purpose, as if Act VI of 1874 had 
never passed. This is tjbe argument for the petitioners. 

To this argument the following objections are taken by Mr. Woodrnffe 
and Mr. Evans who appeared on behalf of the defendants in the suit to oppose 
the granting of this petition. > 1. — That the provisions contained in the Letters 
Patent are [443] not any of them provisions of the 24 & 25 Viet., c. 104, and 
are therefore not at all within the restriction contained in s. 22 of 24 A 25 
Viet., c. 67. 2. — That by the express words of s. 9 of 24 and 25 Viet., c. 104, 
any power or authority thereby reserved to the High Courts is made subject to 
the legislative powers of the Governor-General in Council. 3. — That the Letters 
Patent confer no power on this Court to admit an appeal to the Privy Council. 
4. — That the 24 & 25 Viet., c. 104, confers on Her Majesty no power to give 
an appeal to herself in her Privy Council, and that is, so far as she^has done 
so by the Letters Patent, it must he in virtue of her prerogative or of some 
previous Act of Parliament, and that for this reason also the restriction 
contained in s. 22 of 24 A 25 Viet., c. 67, does not apply. 

It is most convenient to deal with the two last objections first, and 1 will 
consider them together. I think it desirable to call to mind what the position 
of a Judge of this Court is, when sitting here to admit an appeal to the Privy 
Council. I am speaking of appeals from the decisions of this Court on its 
appellate side. The position of a Judge admitting an appeal from the decision 
of this Court in its original jurisdiction may be the same, but the history of 
the matter is different, and I do not wish to embarrass the case by unnecessary 
considerations. A Judge sitting here to admit appeals from the decisions of 
its Court on the appellate side has in the majority of oases no independent 
authority whatsoever. The case has been finally heard and determined by a 
Division Bench of the Court, which in theory of law is a decision of the High 
Court. All that a Judge of this Court can in most cases do after that, is to 
assist the parties in bringing their appeal before the Privy Council. Of course, 
an Act of the Imperial Parliament, or a provision of the Letters Patent, issued 
in pursuance of an Act of Parliament or an order issued by Her Majesty in 
Council, might confer upon this Court, or a Judge of this Court, not only 
power to admit or reject an appeal, hut might make the right to appeal depen- 
dent upon that admission or rejection. But if that has been done in any case 
whatever, it is certainly only in some one or more of the cases in which this 
Coprt has power to declare that the [444] case is a fit one for appeal : and this 
class of cases is now out of consideration. Moreover, whether the Governor- 
General in Council has or has not the power to restrict by legislation the right 
of appeal to the Privy Council, he has never yet thought fit to do so. In all 
legislation upon the subject, including Act VI of 1874, full and unqualified 
exercise of the sovereign’s pleasure in the admission or rejection of appeals has 
been preserved. Th6 question before me therefore does not touch the right oh 
appeal, at all ; it only touches the proceedings of this Court in forwarding the 
appeal. 

The appeal to the Privy Council from the Court of Sudder Dewanny 
Adawlut (which this Court on its appellate side represents) was granted by the 
21 Geo. Ill, c. 70. Probably it exists independently of that statute — Salih 
Bam V. A&im AH Beg (8 Moore’s I. A., 274). But, as Mr. Bitchie clearly points 
out in an opinion quoted at length in the report to which I have just referred, 
the Courts here have no power to admit or alkm an appeal unless expressly 
authoi^ed to do so. by competent authority. I am very glad to find an opinion 
I had mysf^lf formed supported by that of so able and experienced a lawyn*. 
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The power to admit /an appeal was (as far as T am aware) first conferred upon 
the Sudder Dewanny Adawlut by B^. XVI of 1797, s» 2'^'" ; certain restrictions 
were placed upon the exercise of that power hy the orders of Her Majesty in 
Council of IQth April 1838, passed in pursuance of 3 & 4 Will. IV, c. 41 ; and 
the practice of the Court in the admission of appeals has also been regulated 
by certain rules of the Court itself, made by the Sudder Dewanny Adawlut on 
the 17th December 1858, and by this Court on the 30th of July 1870. But 
there is nothing whatever in 24 & 25 Viet., c. 67, which would prevent the 
Governor-General in Council altering or repealing any of those provisions. 

?It is argued that the words ** subject always to such rules and orders as 
are now in force” in cl. 39 of the Letters Patent, incorporates those provisions into 
the Letters Patent, and so removes them from the sphere of legislation by the 
Goy^mor^eneral in Council. I shall hereafter state other reasons why I do 
not think this to be the case. Apart from other considerations [44jj 1 think 
the contention is well founded that cl. 39 of the Letters Patent was not 
inserted in pursuance of the 24 & 25 Viet., c. 104. The Queen was only 
empowered by this Act to establish by Letters Patent a High Court of 
Judicature at Fort William in Bengal, and similar Courts elsewhere in India. 
The power contained in 13 Geo. Ill, e. 63, to give by the Letters Patent a 
right of appeal to the Privy Council, is not repeated in 24 & 25 Viet., c. 104, 
and I do not see in the later Act any words from which such a power could be 
inferred. I do not say that these provisions in the Letters Patent are therefore 
invalid, all I say is they do not rest for their authority upon 24 & 25 
Viet., c. 104. This is further shewn by the unlimitted power reserved to Her 
Majesty by cl. 39 to alter the provisions of that clause at any future time, 
which would be contrary to s. 17 of the 24 & 25 Viet., c. 104, if she were 
acting in pursuance of that statute. I consider, therefore, that even if all the 
other propositions upon which the argument for the petitioners is founded are 
correct, still it is not established that the admission of an appeal to the Privy 
Council is one of those powers which this Court is by the first part of s. 9 of 
24 and 25 Viet., c. 104, commanded to exercise. I think its existence is entirely 
independent both of that Act and of the Letters Patent. 

I think it right, however, not to leave the rest of the argument unnoticed, 
which bears upon the general construction of the 24 & 25 Viet., c. 104, and the 
24 & 25 Viet., c. 67. I agree with a good deal that Mr. Kennedy has said 
upon this subject, though I do not put exactly the construction upon these two 
Acts which he contends for. I understand him to argue that no powers 
which the Letters Patent profess to confer upon this Coui t can be touched 
by the Governor-General of India in Council whether they be new or old. 
Mr. Kennedy admits that this is contrary to the ruling in Qtbeen v. Mearet 


CSec. 2 : — ^All persons desirous of appealing from a judgment of the Court of Sudder 
Dewanny Adawlut to the King in Council, under the authority 
for this purpose contained in the 21st section of the Statute 21, 
George III, Cap. LXX are required to present their petition of 
appeal to the Court of Sudder Dewanny Adawlut, either them- 
selves or through one of the authorised pleaders of that Court, 
duly empowered to mftke such petition in their behalf, within six 
calendar months from the date on which the judgment appealed 
against may have been passed ; and provided also the judgment 
appealed against shall, exclusive of costs of suit, be of the value 
of five thousand^ pounds (to be calculated as hereinafter men- 
tioned) the Court of Sudder Dewanny Adawlut are to admit the 
appeal, and proceed upon it as directed in the following sections, of this regulation under the 
several restrictions therein prescribed.] 


Petitions of Appeal to 
the King in Council shall 
be presented to the Sudder 
D^anny Adawlut within 
six months ; and such 
appeal to be admitted, pro- 
vided the judgment appeal- 
ed against shall, exclusive 
of costs, be £6,000 sterling. 
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(14 B. L. B.» 106), which he considers to lay down that the Governor-General 
of India in Oouncil has unlimited legislative authority in regard to all the 
provisions of the Letters Patent. This has, I believe, been generally considered 
to be the result of the reasoning in the decision of Queen v. Meares (14 B. L, 
B., 106), and had I been able to accept that reasoning in [446} its entirety, 
there would have been no necessity for me to do anything more than to express 
my assent to it and upon the authority of this case to overrule any contrary 
contention. But though I fully concur in that decision, I have considerable 
difficulty in accepting the reasoning by which it is supported if it really goes to 
that extent. And as I am compelled to refer to Queen v. Meares (14 B. B.. 
106), it is, I think, better that I should state frankly wherein that difficulty 
consists. 

In order to do this it is necessary that I should state my own view of the 
24 & 25 Viet., c. 104. It seems to me to have been the intention of the 
framers of that Act to make it clear by the Act itself what were the future 
powers of the Indian Legislature in relation to the High Courts. There are 
three sections in which reference is made to legislation in India, the 9th (in 
the second clause) the 11th and the 13th. The two first preserve to the 
Governor-General of India in Council, and to him alone, the same legislative 
powers as he had before. The last confers a new power on the High Court, and 
confers a new power on the Governor-General in Council, and on him alone, 
to legislate in respect of it. It would therefore seem that Parliament had 
signified in what respects the High Court should be subject to legislative autho- 
rity in India, and what that legislative authority should be. And it is not 
unimportant to observe that this (with the insignificant exception contained in 
s. 13) is precisely the legislative authority which existed before the Act was 
passed. 

But, if we accept the reasoning in the decision of Queen v. Meares ("14 B. 
L. B., 106) to the extent to which it has been pressed, we shall find that the 
legislative authority over the High Courts in India is wholly different from 
that indicated by 24 & 25 Yict., c. 104, and from what it was before, and that 
it has been changed, not directly, as we should expect if any change were 
intended, but indirectly. It is said in Queen v. Meares (14 B. L. B., 106) that 
the meaning of the words any provisions of any Act passed in the present 
Session of Parliament or hereafter to be passed in s. 22 of 24 A 25 Viet., c. 67, 
is provisions in the Act (ji.e., 24 <& 25 Viet., c. 104) itself, and does not include 
prcfvisions in [447] the Letters Patent If that means that under the words of 
s. 22 itself all the provisions in the Letters Patent can be altered by the Governor* 
General in Council, and that for this purpose it is not necessary to resort to 
chapter 104 at all, then it would seem, that not only the Governor-General in 
Oouncil, but the Governors of the other Presidencies in Council, and the Lieute- 
nant-Governor of Bengal in Council, may legislate for the High Courts. For it 
8. 22 contains no restriction in this resx)ect, neither does s. 42. Surely if that had 
been intended, ss. 9 and 11 would not have contained provisions which in that 
case would have been not only unnecessary, but positively misleading. If that 
had been the intention, either 24 and 25 Viet,, c. 104, would have bran wholly 
silent about legislation in India, leaving that matter as it stood under c. 6T; 
or else wherever the Oouncil of th4 Governor-General was mentioned the other 
Councils would' have been mentioned also ; and the words *' subject and 
without prejudice to, &o.*\ in the second part of s. 9 would have been made to 
govern whole clause. 

I admit the force of the bbsfnrvation in Queen v. Mea/res (14 B. L. Bm 106) 
that it could not have been intended that the powers of the Court ^inserted 
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in - the Letters Patent should be beyond the reach of the Governor-Oeneral in 
Oounoil« whilst the same powers, if not inserted in tAe Letters Patent, should 

be subject to bis legislative control. But it seems to me that it is not neces- 
sary in order to avoid this result to hold that s. 22 of 24 and 25 Viot., c. 67, 
does not contain any prohibition against interfering with the provisions of the 
Letters Patent. That section must be read with ss. 9 and 11 of the 24 and 25 
Viet., c. 104. By the express wor^s of s. 9 of 24 and 25 Viet., c. 104, ** save 
as by such Letters Patent may be otberwisp directed " the former powers are 
reserved to this Court by the Act, provided the Letters Patent do not interfere 
with them, and as to all these powers the Governor- General in Council is 
expressly empowered to legislate. I think we hold these former powers under 
the Act, and not under the Letters Patent, and that the Act itself has rendered 
them subject to the legislative control [448] of the Governor-General in 
Council. If (as was possible) Her Majesty had not chosen to confer any new 
power or authority on the High Court, they would then have remained in 
all respects subject as before to the legislative control of the Governor-General 
in Council., On the other hand, if she chose (as indeed was actually done) to 
leave all the old authority substantially as it was with some slight changes, in 
that case the control of the Governor-General in Council is to some extent 
curtailed. The line appears to me to be drawn exactly as a Supreme Legis- 
lature might be expected to draw it. Whatever is left untouched by the Letters 
Patent to be thereafter issued, the Indian Legislature may deal with as before ; 
but whatever Her Majesty may chose to alter or create, that the Legislature 
must not interfere with. This was necessary even though the changes to be 
introduced by Her Majesty might turn out to be few and trivial, because 
otherwise Parliament would have been delegating at the same moment to two 
separate persons, Her Majesty in Council and the Governor-General in Council, 
co-ordinate authority to deal with the very same subject-matter, a condition of 
things clearly to be avoided. When the old powers of the abolished Courts 
were merely repeated in the Letters Patent, it was, of course, understood by 
Her Majesty that these were subject to be altered by the Governor-General in 
Council, and very likely it is because this is done to so very large an extent, 
that the legislative powers of the Governor-General in Council are in the 44th 
clause of the Letters Patent expressly recognized. 

I repeat that this view does not touch the decision of Omen v. Meares 
(14 fi. L. B., 106) ; it only affects the reasoning Iby which it is supported. 
In the view that I take of the matter, the provisions of the Letters Patent there 
in question being one which left the jurisdiction of this Court exactly where it 
was before, it was by the second clause of s. 9 expressly made subject to the 
legislative control of the Governor-General of India in Council, 

On the other hand, it seems to me scarcely likely that if Parliament had 
intended that the Provincial Councils should [M9] have full power to legislate 
for the High Courts, it would have excluded those Councils from the control of 
these Courts in so insignificant a matter as the exercise of the powers of the 
Court by single Judges or Division Benches, which is an express provision of 
the Act itself (s. 13), and therefore can only be touched by the Governor- 
General in Council, who is alone mentioneef in that section. 

A strong argument against any construction of the Acts of Parliament 
of 1861 which would place the High Courts under the control of the Provincial 
Legislatures appears to me to be afforded by the Act passed ten years 
afterwards (34 and 35 Viet., c. 34). That Act recites that it is expedient 
that the power of making laws and regulations conferred on Governors of 
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Fr^idencies in India in Oounoil should in certain respects be ixten^^ %nd 
thm proceeds to enact that the Provincial Legislatures may confer jurisdiction 
over European British subjects upon Magistrates in certain oases. This, as 
& pointed out« in Qtteen v. Mearen (14 B. L. B., 106), is inconsistent with the 
Govemor*Qeneral in Council not having the like power. It is equally incon* 
sistent with the Provincial Legislature having previously had such general 
authority as, it has been said, result^ from the construction of tlra Acts 
adopted by the reasoning in Qtieev^ v. Meares (14 B. L. B., 106). 

But though I cannot 'go the length of holding that the powers of the 
High Court in India are subject to the legislative control of all the Provincial 
Councils, or of the Governor-General in Council in all respects, I am still 
of opinion, that they are to a considerable extent subject to the legislative 
control of the Governor-General in Council, not under c. 67, s. 22, but under 
c. 104, ss. 9 and 11. Mr. Kennedy’s argument, therefore, in my opinion, 
fails on the second objection taken to it by the defendants, though not on 
the first. Even if the power to admit an appeal were conferred by the Letters 
Patent, it is not a new power, and it has therefore in my opinion been made 
by Parliament expressly subject to the legislative control of the Governor- 
General in Council, but not of any other legislative authority in India. 

It was argued against this view of the legislative authority [4MJ of the 
Governor-General in Council, that it is indicated by a mmparison of the 
phraseology of s. 22 of the 24 and 25 Viet., c. 67, with tlie phraseology of 
the 3 and 4 Will. IV, c. 85, s. 43, that the High Courts were not to be subject 
to any legislative authority in India. The difference in the two sections is, 
that whilst the former Act expressly declares all Courts to be so subject, in the 
latter Act these words are omitted. I do not think that it is a sound method 
of construing Acts of Parliament to control the effects of general powers which 
are conferred, because special powers are not conferred. To confer any special 
powers was in this case wholly unnecessary, and the Legislature may well 
have thought when passing the second Act that it was a mere waste of words 
to do so. Nor indeed does this argument, even if sound, affect my view of the 
matter, for the power of the Governor-General in Council to legislate for the 
High Courts rests in my opinion not on the 24 and 25 Viet., c. 67, but on the 
24 and 25 Viet., c. 104. 

• For all these reasons it seems to me that this application must be rejected 
with costs. 

Application refused. 


NOTES. 

[ 1. Upon the point as t(^ the powers of the Indian Legislature to affect the High 
Courts Act, see The Empress v. Burah (1878) i Cal., 178 P. C. reversing (1877) 3 Cal,, 63 F. B. 
See also The Secretary of State for India in Council v. Mfnmnt (1018) 84 M. L. J., 400., 

2. On the '^substantial question of law," required for leave to appeal, see (1808) 80 Bom., 
800.] 
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APPELLATE CBIMINAL.^ 

The 23rd August, 1S7S, 

PRESENT : 

Mr. Justice Macpherson and Mr. Justice Morris. 

The Queen • 
versus 

Baijoo Lali and others. 

In the Matter of the Petition of Baijoo Lall and another.* 

Criminal Procedure Code (Act X of 1872,) s, 471 — Act XXIII of 1861, s. 16 — 
Order sending Case to Magistrate for enquiring into Offence of giving 
False Evidence — Preliminary Enquiry — Vagueness of Charge, 

Although fl. 16 of Aot XXIII of 1861 gives Civil Courts powers similar to those conferred 
on Civil and Criminal Courts alike by s. 471 of the Criminal Procedure Code, the whole law 
as to the procedure in cases within those sections is now embodied in s. 471 of the Criminal 
Procedure Code. 

In a suit brought to recover possession of certain property, the Judge decided one of the 
issiies raised in the plaintiff’s favour, but on the important [451] issue as to whether 
the plaintiff ever had possession, he found for the defendant. The plaintiff was not 
examined, but on the issue as to possession he called two witnesses. The Judge disbelieved 
their statements, and considering that the plaintiff had failed to prove his case, he 
gave judgment for the defendant, without requiring him to give evidence on that issue. 
In the concluding paragraph of his judgment, the Judge directed the depositions of 
the two witnesses above referred to, together with the English memoranda of their evi- 
dence, to be sent to the Magistrate with a view to his enquiring whether or not they had 
voluntarily given false evidence in a judicial proceeding, and he further directed the Magistrate 
to enquire whether or not the plaintiff had abetted the offence of giving false evidence, on 
the ground that as the witnesses were the plaintiff’s servants he must personally have 
influenced them, and also to enquire whether the plaint which the plaintiff had attested 
contained averments which he knew to be false. On a motion to quash this order, held, 
that under s. 471 of the Criminal Procedure Code, the Judge lias no power to send a case to 
a Magistrate except when, after having made such preliminary enquiry as may be necessary, 
he is of opinion that there is suflicient ground (i,e,, ground of a nature higher than mere 
surmise or suspicion) for directing judicial enquiry into the matter of a speciflo charge, and 
that the Judge is bound to indicate the particular statements or averments in respect of 
which he considers that there is ground for a charge into which the Magistrate ought to 
enquire, and that the order was bad, because the Judge had made no preliminary enquiry 
and because it was too vague and general in its character. 

This was an application to quash an order of the Judge of Gya sending 
the plaintiff in a Civil suit and two of his witnesses to a Magistrate for enquiry 
into charges of giving false evidence and of abetment of that offence. In that 
suit the present petitioner, Baijoo Lall, sou|ht to recover possession of certain 
property from which he alleged the defendant in the suit had illegally evicted 
him. , He claimed as sub-lessee of one Bajun Eunwar who, he stated, was 
lessee of .the property un der Banee Sunut Eunwar, the owner thereof. Amongst 

* Orimiiial Motion, No. 169 of 1876, against the order of the Judge of Zilla Gaya, 
dated the 39ad June 1576. 
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Q&«r issues raised in the case was«an issue as to whether Banee Sunut Kuhwar 
had executed any lea^ to Bajun Kunwar.; another issue was whether the 
plaintiff had ever been in possession. Evidence was gone into at the triaU 
and the Judge decided the former issue in favour of the plaintiff, but on 
the important issue as to possession he found for the defendant ; and for 
that reason he dismissed the suit. Upon the issue as to possession no 
witnesses were called for the defendant, and the only witnesses called for the 
CM2] plaintiff were two persons, Juggernath Singh and Nowrangi Lall, the 
former of whom joined in the present application. The Judge disbdieved the 
statements of these two witnesses, and, considering that the plaintiff had 
failed to prove his case, gave judgment for the defendant without calling upon 
him to go into evidence op that issue. 

In the concluding paragraph of his judgment the Judge ordered as 
follows : — 

** The depositions of Juggernath Singh and Nowrangi Lall, together with 
the English memoranda of their evidence, will be sent to the Magistrate with 
a view to his enquiring whether or not they have voluntarily given false 
evidence in a judicial proceeding ; and as the witnesses are the servants of the 
plaintiff in this suit, Baijoo Lall, he must presumably have influenced them. 
I further direct that an enquiry be made by the Magistrate whether or not the 
said Baijoo Lall has abetted the offence of giving false evidence in a judicial 
proceeding ; and also whether the plaint, which he has attested, contains an 
averment which he knew to be false. In the course of that enquiry it may be 
well that the Magistrate should examine those witnesses who were cited by the 
defendants to rebut the plaintiff's allegation of possession, but whom I consi- 
dered it unnecessary to examine as the plaintiff's witnesses so completely broke 
down." 

The petitioners, Baijoo Lall and Juggernath Singh, now moved the High 
Court to quash this order on the following grounds : — That there was no 
evidence to show that the statements of Juggernath Singh were false or that 
Baijoo Lall had abetted the offence of giving false evidence, and the mere 
circumstance that his witnesses had deposed in his favour did not warrant the 
inference that he had abetted such an offence ; that the enquiry as to whether 
the plaint contained an averment which the plaintiff knew to be false was too 
general and vague, especially where important issues had been decided in the 
pliCintiff's favour ; that the Judge had failed to comply with the requirements of 
s. 471 of the Code of Criminal Procedure, and had made no preliminary enquiry, 
nor recorded any proceeding showing that he was of opinion that there was 
sufficient ground [458] for enquiring into the charge ; that the order should 
have specified the particular acts or statements which constituted the offence 
charged ; that his reasons for disbelieving the evidence were highly conjectural, 
and t!l^at it was beyond the scope and object of the law that such prose- 
cutions should be allowed upon such reasons, and that the order was made 
without jurisdiction. 

Upon this motion the High Court sent for the record and called upon the 
Judge to show cause why his ordea should not be set aside. 

In his return to the High Court the Judge stated that he had made the 
order in exercise of the powers vested in the Court by s. 16 of Act XXIII of 
1861 ; that he made no prelimina^ enquiry as the statement of the witn^ses 
ud thei|^ demeanour satisfied him that they had given false evidence, A^d be 
submittM that " the necessity or the reverse which existed for a m^isterial 
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^enquiry was all that the preliminary enquiry of the CivU Court oould decide ; 
and that ** the framing of a technical charge was the duty of the Magistrate, 
and not of the Court directing the Magistrate to hold an enquiry ; the duty of 
the Court was limited to a reasonable indication of the nature of the ^offence to 
be enquired into. ” 

Mr. C. Gregory for the Crown showed cause. 

Mr. Branson and Mr. Sandel in support of the rule. 

The Judgment of the Court was delivered by • * 

Haopherson, J. — This is an application to quash an order of the Judge 
of Gya, under s. 471 of the Criminal Procedure Code, sending the plaintiff in a 
civil suit and two of his witnesses to a Magistrate for enquiry into charges of 
giving false evidence, Ac. 

I say the order was made under s. 471 of the Criminal Procedure Code, 
because although s. 16 of Act XXIII of 1861 gives Civil Courts powers similar 
to those conferred on Civil and Criminal Courts alike by s. 471, there can be 
no doubt that the whole law is now embodied in s. 471, and our [484] jurisdic- 
tion to interfere in the matter is not affected by a suggestion that the order in 
question was, or might have been, made under s. 16 of Act XXIII of 1861"^' and 
not Under s. 471. 

(The learned Judge stated the facts of the case and continued.) 

It is contended for Baijoo Lall and Juggemath that the Judge had no 
power to make that order, inasmuch as he never made any preliminary enquiry 
and had no sufficient ground on which to base such an order as required by 
9. 471. 

We think the objection is valid, and that the Judge had no jurisdiction to 
deal with these persons as he did. As regards Juggemath, although the Judge 
disbelieved his evidence, no witness had been called to contradict him. And as 
regards Baijoo Lall he was not examined before the Judge at all, and there is 
absolutely nothing to show that he abetted the otience of giving false evidence 
excepting the one naked fact that he was the plaintiff in the cause. The Judge 
says he must presumably have influenced his own witnesses. There is no such 
legal presumption, and we may add that if there were, it would put an end to 
litigation in the Civil Courts, for no plaintifl' would b9 safe. The Judge, because 
he disbelieved the two witnesses called for the plaintiff, considered no prelimi- 
nary enquiry ” necessary. But that is in contravention of the law : for the law 
permits the Judge to send the case on to the Magistrate only if, after having 
made such a preliminary enquiry as may be necessary, he is of opinion that 
there is sufficient ground (i.e., ground of a nature higher than mere surmise or 
suspicion) for directing judicial enquiry into the matter of a speciflc charge. 

That the Judge did not make any preliminary enquiry and did not know 
what specific charges he wanted the Magistrate to enquire into is clear. The 
Magistrate is directed to enquire generally whether or not the two witnesses 

*[Sm. 16 : — When in any case pending before amy Court any witness or other person shall 
appear to the Court to have been guilty of an offence described 
I^ooeduce when certain in sections 193, 194, 196, 196, 199, 200, 206, 206, 207, 208, 209, 
offences under Chapter XI or 210 of the Indian Penal Cc^e, the Court may commit such 
of the Pehal Code ate com- person to take his trial for the offence before the Court of Ses- 
mitted in any case pending sion, or after making such preliminary enquiry as nmy be 
before any Court. necessary, may send the case for investigation to any Magistrate 

having jurisdiction to try or commit for trial the accused person 
for the offence charged, and such Magistrate shall thereupon proceed according to law.] 
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hav 0 volantarily given false avidenoe in a judiaial prooeeding, and as vagardt 
Gaijoo Lall. whether the plaint wbioh ha haa attaatad aont^na an avmnant 
whioh ha knew to ba falaa." 471 does not warrant tha Judge in isaniiw a 
general roving commission auah as this to a Magistrate to enquire CfdS] 
generally into the truth or falsehood of depositions or of averments in a plaint* 
and the Judge was bound to indieate the particular statements or averments 
in respect of which he considered that there was ground for a charge into whioh 
the Magistrate ought to enquire*. The Judge says, ** The duty of this Court was 
limited to a reasonable indication of the nature of the offence to be enquired 
into*' and again. ** the necessity or the'reverse whioh existed for a magisterial 
enquiry was, I submit, all that the preliminary enquiry of the Civil Court could 
decide." We think that this view of the law is incorrect. Something more 
than a mere indication that a witness has spoken falsely is needed before a 
Civil Court is justified in initiating a prosecution for giving false evidence. 
There must be, it seems to us, evidence of a direct and substantive nature 
before the Court, evidence going to show that the statement m^e by the 
witness is absolutely false. There must be in the words of the law suflSoient 
ground " for enquiring into the matter of a specific charge. 

Altogether, we think that the Judge's order is bad, be having made no 
preliminary enquiry as was clearly necessary, and the order being too vague 
and general in its character. In thus deciding we follow the course taken in 
the case of Kali Proaunno Bagchee (23 W. B., Cr. BuL, 39). 

The power given by s. 471 should be used with care and after due 
consideration. And it is by no means in every instance in which a party fails 
to prove his case, that the Judge who has decided against such party is justified 
in exercising the powers given him by this section. So long as it is a case as 
to whioh there is any possible doubt, or in which it is not perfectly certain that 
the Judge's decision must be upheld in the event of there being an appeal in the 
oivil suit, the Judge acts indiscreetly and wrongly if the moment he has ^iven 
his judgment in the oivil suit he exercises the power given him by this section. 
Ai the same time, if in the course of the oivil trial the Judge has before him 
elear and unmistakable proof of a criminal offence, and if, after the trial is over, 
he on consideration thinks it necessary to proceed at once, of course it may 
be right to do so [ 430 ] Judges should, however, bear in mind that criminal 
preseoutiona are frequently suggested by successful litigants merely to prevent 
an appeal in the civil suit ; and they should be careful not to lend themselves 
to such suggestions too readily. They should also recollect that when thay 
proceed under s. 471, the responsibility for the prosecution rests upon the 
Judge entirely ; such a prosecution being a vary different thing from a proseou* 
tlon instituted on the complaint of a private party and merely sanotloned hy the 
Court under s. 468. 

Order qmahed^ 
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APPELLATE OlVlL. 

The 8td July^ 187b. 

Present : 

Mr. JcsTicB Markby anb Mb. justice McIJonell. 

Bam Needhee Koondoo Plaintiff 

venUB 

Bajah Bughoo Nath Narain Mullo and another Defondanta.’' 

[r.88 W. B. 518.1 

Declaratory decree — Consequ&atial relief — Act VIII of 1869, s. 15 — 
Jurisdiction of Civil Courts. 

A granted a lease of his entire property to the plaintiff for a term of years, with power to 
enhance the rents and make settlements. Immediately after A executed a pottah in favour of 
B, covering a portion of the same estate, whereby B^s rent was to remain unchanged for a 
period conterminous with the plaintiff’s lease. In a suit by the plaintiff against B and A*3 
representative to have the pottah set aside, it was objected that, inasmuch as the deed had 
not been as yet set up against the plaintiff, nor any injury shown to have been occasioned to 
him thereby, he had no cause of action : held that the suit was maintainable. 

Inlaying down the rule that a declaratory decree cannot be made, unless there be a right 
to consequential relief,” the Privy Council did not intend to deny to the Courts of this country 
the power to grant decrees in any case in which, independently of the provisions of Act VIII of 
1359, s. 16, they had the power to grant a decree. This power is generally the same as that of 
the Court of Chancery in England. 

SUIT to set Aside a pottah, dated the 1st Srabun 1280 (15th July 1873), 
exeottted by the late Baja Bikramajit Mulla, zanffndar, in favour of Sutoop 
Mahto, the first defendant. 

[4673 The plaintiff was a creditor of the late Bajah, who, in order to pay 
off bis d^bts from the income of the estate, gave a lease of his entire property 
to the plaintiff for a term of fourteen years, commencing with the year 1280 
(1873). The lease was dated the 22nd February 1872, and the jama fixed in it 
was Bs. 35,000. This document, among other conditions, contained stipulations 
td the foUdWing effect :^That the Bajah should have the jama fixed in the lease 
teeted by rmkabulla, or reference to ryots, within six months from the date 
tbmredf ; that the lessee should possess the power of enhancing the rents, and 
the eithttfieed amount should be appropriated by him as his profit ; and that, 
during the term of the lease, he should havb authority as complete as the Bajah 
himself to make settlements in the zamindari, the Only qualification being 
that suob settlements should not be injurious to the reversionary interest of 
the zemindar. 

* Appeal No. 885 of 1876, against a decree of «be Judge of Zilla Midnaporoy dated 

the 86tfi l%bnMry 1876, reversing a decree of the Officiating Munsifi of that district, dated 
8rd September 1876. 
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' ‘Subsequenifly on the 1st Bra\>an 1280 (15th July 1873), that is, after the 
lease had been several months in force, the Bajah granted to the first defendant, 
Suroop Mahto, the pottah which was sought to be set aside in thie suit. The 
pottah in question recited that the subject-matter of the grant iMras formerly in 
the possession of the defendant under what was called a mondfdlee (the posi- 
tion of a mondul on this estate was stated to be that he collected the rents 
from the ryots, and paid the landlord the^ rate fixed by the pottah, taking all the 
risk of collection upon himself), settlement ; and that, owing to the condition 
for adjustment of jama contained in the plaintiff’s lease, a fresh mondullee jote 
settlement was granted to the defendant on an enhanced malguzari, which should 
not be liable to further enhancement during the entire term of the pottah 
extending from 1280 to 1294 (1873—1887). The Bajah subsequently granted 
pottahs of a similar character to other parties covering the entire estate. 

The plaintiff instituted the present suit against the second defendant 
(called the minor defendant in the judgment of the High Court), the grandson 
and representative of the late Bajah, and Suroop Mahto, to have the pottah set 
aside, alleging that it was executed collusively in detriment of his interests, 
and that the Bajah had no power to make any settlement during the [ 468 ] 
continuance of the lease by which the malguzari of the first defendant was made 
invariable, and not liable to enhancement by the plaintiff during the entire 
period of the ijara. 

The first defendant pleaded, inter alia, that the plaint disclosed no cause of 
action ; that inasmuch as there was no express allegation in it regarding the 
nature and extent of the loss incurred by the plaintiff, the suit was not main- 
tainable ; and that the pottah was granted in pursuance of the condition for 
adjustment in the lease. 

On behalf of the minor defendant, Mr. Harrison, the Collector, representing 
the Court of Wards, submitted the matter to the Court, saying in his written 
statement, that, ** if the pottahs granted to the ryot and jote monduls be held 
by the Court as contrary to the conditions of the lease, and be on that account 
set aside, I have no objection thereto." 

The Munsiff found that the pottah was executed after the period within 
which the jama stated in the lease should have been tested by referenqe to 
ryots ; that the grant of ,the pottah was no adjustment as understood by the 
parties ; that the Bajah, finding that the mbfussil collections were less than 
the jama fixed in the lease, entered into a collusive arrangement with his prin- 
cipal ryots, whereby, in consideration of their rents remaining unchanged for 
fifteen years, they undertook to take pottahs from him at a nominally higher 
rent ; and that the pottqh in question, if held valid, would nullify the terms of 
the lease. The Munsiff accordingly decreed the plaintiff’s suit. 

The minor defendant appealed to the District Judge, making the first 
defendant, who did not appeal, a respondent. The lower Appellat Court set 
aside the Munsiff’s decree and dismissed the plaintiff’s suit, holding that the 
pottahs were granted in conformity with the powers reserved to the Bajah by 
the lease, and that the plaintiff was| bound to prove some substantial injury in 
Older to maintain his action. 

The plaintiff preferred a special appeal to the High Court, making both 
i the defenj^ts special respondents. 

Mr. Woodroffe (Baboos Bhowany Chum Dutt and Bai^k Behary with 
him) for the AppeUant ^ . V 
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[450] The Advocate^General, Offidating (])dr. Paul) and the Legal Bemem^ 
brancer (Mr. SdZ), (the Senior Government Pleader, Baboo Annoda Pershad 
Banerjee^ with them) for the minor Bespondent. 

Mr. Woodroffe. — The Judge is wrong in holding that the plaintiff has no 
cause of action. The Bajah, after he had executed the lease, bad no power 
to make any settlement with his ryots. By the lease all such power was made 
over to the plaintiff. By the new settlements, the rents of the ryots have 
been made invariable, and not liable to enhaneement for a period covering the 
term of the lease ; the effect of which is to nullify the terms of the lease, 
authorizing him to enhance the rents. The plaintiff is entitled to maintain 
this suit, to have the pottah set aside and declar^ null and void as against 
him without proving special damage : Story’s Eq. Jur., § 698. Distinct conse- 
quential relief is prayed for, and, therefore, under the Privy Council rulings 
and the High Court decisions, the suit is maintainable. The following oases 
were cited : — Strimathoo Mooihoo Vijia Ragoonadah v. Dorasinga Tevar (15 
B, L. B., 83 ; S.C., L. B., 2 Ind. App., 169), Thakoor Deen Tewarry v. Nawab 
Syed Ali Hossam Khan (13 B. L. R, 427 S.C., L. B., 1 Ind. App., 192), and 
Joy Narain Giree v. Greesh Chtmder Mytee [16 B. L. B., 172 (w)] . 

The Legal Remembrancer for the respondent. — The present suit is not 
maintainable ; the plaintiff does not allege that any injury has as yet occurred 
to him, and therefore until the deed is set up against him or any actual damage 
is suffered by him, he has no cause of action. If the Bajah had no power to 
grant the pottah, it is a nullity. No person can derive any benefit from it. 
If it is void ipso facto, what is the suit for, and what is the cause of action ? 
But as a matter of fact, the pottah was granted in compliance with the terms 
for adjustment contained in the lease. The Bajah no doubt had not the power 
to make new settlements ; but this is not a new settlement. It was an arrange- 
ment really for the benefit of the lessee, and for the purpose of testing the 
C*60] mofussil collections. The pottah must, therefore, be held good. The 
plaintiff prays for a simple declaratory decree, and therefore his suit is not 
maintainable — Sreenarain M liter v. Sreemutty Kishen Soondery Dassee (11 B. L. 
B., 171), Thakoor Deen Tewarry v. Nawab Syed' Ali Hossain Khan (13 B. L. B., 
427 ; S.O., L. B., 1 Ind. App., 192), Strimathoo Moothoo Vijia Ragoonadah v. 
Dorasinga Tevar (15 B. L. B., 83 ; S.C., L. B., 2 Ind. App., 169), and Sadat Ali 
Khan v. Khajeh Abdool Gunny (11 B. L. B., 203). ^ 

Mr. Woodroffe, in reply, cited the following cases : — Howe v. 0*Flaharty 
(9 Ir. Chan. Bep., 119), Raja Nilmoney Sing Deo Bahadoor v. Kalee Chum 
Bhuttacharjee (14 B. L. B., 382 ; S.C., L. B., 2 Ind. App., 83), Sheik Jan Ali v. 
Khonkar Abdur Kuhma (6 B. L. B., 154), Maharajah Rajunder Kishwur Sing 
Bahadoor v. Sheopmsun Misser (10 Moore’s I. A., 438), and Kamala Naicken v. 
Pitchacootty Chetty (10 Moore’s I. A., 386). 

The Judtfineilt of the Court was delivered by 

Markby, J. (who, after shortly stating the facts, continued) : — There can 
be no doubt whatever that under the ijara the plaintiff from the time the ijara 
term commenced, and whilst that term 4asted, was, and is, the only person 
capable of granting a valid lease to tenants, or making any valid arrangement as 
to the collection of rents. The zamindar has granted to the plaintiff for 
fourteen years his zamindari, ** together with the rights.” There is nothing 
to show that the zamindar intended to retain to himself the power of 
making any settlements with the tenants or the monduls during the term ; 
on the contrary, it is expressly said : — You have, during the term power aa 
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ooatidete Im my owa to itwk« Mittomento in (he gaid muaiiiidui.'* toh mily 
qnalUkiKtion added being (ha( theee aettiementB ehall not be injorioos to (he 
i^ah's reversionary interest. It would require very clear wmds to qualify 
this express power, and there ate no such words in the document. 

# 

CMl] [ His Lordship then referred to the terms of the pottah, espedsUy 
to the stipulation, whereby the first defendant's rent was to remain unehatiged 
during the existence of the lease, and continued] :-^This is a stipulation which 
the Bajah had no power whatsoever to make. Indeed, the Legal Bemem* 
branoer, who appeared in *this Court for the minor defendant, has expressly 
abandoned the right to interfere between the ijaradar and the tenants ; and 
much unnecessary litigation might have been saved if this abandonment had 
been made earlier. 

It is, however, argued for the minor defendant, that the late Bajah did 
not, by granting the lease, assume to exercise the power of making settlements 
with the tenants generally, buti that by one of the clauses in the ijara lease, he 
was allowed six months to adjust the rent-roll, so as to show a mofussil jama 
of Bs. 35,000, and that, in pursuance of this understanding, the rent of the 
defendant, Suroop Mahto, was adjusted within the time specified, and that 
the pottah granted to this defendant merely embodies the terms of the 
adjustment. 

The answer to this is twofold. First, what is here called the ** adjust- 
ment " did not in fact take place within the time specified. The time specified 
in the ijara lease was the six months’ interval between the execution of the 
ijara and its taking effect. Secondly, the Munsif has found that what was 
done was not any adjustment of the old payment but the fixing of a new 
payment, and this finding remains undisturbed ; to which may be added that 
the clause, which this pottah contains prohibiting future enhancement, cannot 
possibly be called “ adjustment.” 

It was, however, said that, even if the Bajah had no power to make this 
settlement, either as ssamindar or under the clause of the ijara lease requiring 
him to show a mofussil jama of Bs. 35,000, still this suit would not lie ; that, 
in this view, the pottah sought to be set aside was a nullity, that it had not 
yet been set up against the plaintiff, and that he had been in no way injured 
by it. « 

With regard to the question of injury, there is no finding in this case that 
the plaintiff has as yet suffered any actual injury for which he could have 
claimed compensation in the way of CM3] damages. But we entirely dissect 
from the argument on the part of the minor defendant, that the making of this 
|X}ttiE& was becefioial to the plaintiff, or that it was executed with .the objeet 
that it should Ito so. It is admitted now that the Bajah could not, at the end 
of the six months, show a rental of Bs. 35,000. By granting pottahs to the 
tenants, similar to the one in this ease, he tried to raise the rental to the 
required amount, hoping thereby to escape the penalties which he ineurred 
under the ijara lease. There can be little doubt that he prevailed upon til# 
teaaats to aooept this advanoe on the old rents by offering them some kind oi 
advanta^Knts provision in the pottah granted. In the ptesenk ease« ^ 
adveatage held out to the tenant was that his rent should not be increased 
the term. We think the asser^dn oontained in toe pottah that it wae 
graatod for the perpoee of effeetiag a mekoheUa was a mere pretence and father 
a itoaUow c^. We toiak tois is what is aimmt by coHusion in the {daitst* aM 
that to toat «(tont it»is (as totaid by the Mtinsifi) established by the av^||Me< 
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It also aaema to be clear that, althoogh the right to make settlements with 
the tenants altor ijara term oommeneed is not now asserted on behalf of the 
minor defendant, the plaintiff, upon coming to know that pottahs had been 
granted after that time, had a right to treat such a preceding as a violation of 
bis rights under the ijara, which, in my opinion, in fact it was. On the other 
bmd, it was never expressly admitt^ in this case that this pottab was a 
hnlUty, until the close of that argument in this Court. It was in the first 
instance submitted to the Court to* say whether it was or was not a valid 
document. Subsequently this attitude was departed from, and the validity 
of the pottah was strenuously asserted and maintained. The grounds upon 
which its validity was maintained have now been overruled. 

Nor, as far as the minor was concerned, was any objection raised in the 
first Court to the suit being tried. On the contrary, Mr. Harrison said, “ if 
the pdttahs granted to the ryot and jote monduls be held by the Court as 
contrary to the conditions of the ijara pottah, and be on that account set 
aside, I have no objection thereto. But the ijara pottah, which has been 
[ 468 ] granted to the plaintiff, is not an ordinary ticca ijara pottah, and it is, 
therefore, difficult to give a reasonable interpretation to it. I, therefore, pray that 
the Court will be pleased to take into its consideration the undermentioned facts, 
in ascertaining what interpretation it is necessary to give to the plaintiff's ijara 
pottah, in order to pass a judgment on the pottahs granted to the ryots and jote 
monduls." In all probability Mr. Harrison thought it convenient for the minor 
that the question should be once for all determined. 

It is also admitted that a very large number of pottahs have been granted 
under circumstances similar to the present, the validity of all of which is in 
dispute and must be determined in some way or other. It is certainly desirable 
that the power of the Bajah to grant these pottahs should be discussed and 
determined before the plaintiff takes proceedings against the tenants. There is 
every probability that, when this point is finally decided in one case, it will not 
be again litigated. 

We advert to these circumstances to show that there are reasons why it is 
desirable to give in this suit a decree which will declare the rights of the 
plaintiff and the minor defendant respectively, and why it would be a hardship 
now to hold that the suit does not lie. We cannot, of course, give a decree, 
however desirable it may be in this particular case^ if the law does not permit 
us to do so. * 

It is now the settled law that, in the Courts of this country, a declaratory 
decree cannot be made, unless there be a right to consequential relief capable of 
being had either in the same Court or in certain oases in some other Court" — 
Sirimathoo Mooihoo Vijia Bagaanadah v. Dorasinga Tevar (16 B. L. H.,.106). 
But in laying down this rule, we do not understand it to have been the intention 
of the Privy Council to deny to the Courts of this country the power to grant 
decrees in any case, in which, independently of the provisions contained in s. 
of Act YIII of 1859, these Courts have power to grant a decree. It is, there- 
fore, necessary to see what that power is. Now, in this Court, the power is , 
generaUy the same as that of the Court of JCihanoery in England. That was the 
power of the Supreme Court, and it is continued to this Court. And 1 
do not think there is any valid ground for holding that the Courts of the mofussil 


*t8eo. 15 No suit shall be open to objection on the ground that a merely declaratory 
decree or order is sought thereby, and it shall be lawful for the 
MCiaratory smi. Courts to make binding declarations of right, without 

fleeting eonaequential relief.] 
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have a jurisdibtion in this respecfe^Ufferent from or less than that of this Court. 
Ait any rate, in the absence of all special provision or authority upon the subjeoit, 
it would be difficult to suggest any other guide than the practice of the Court 
of Chancery in England, and according to the best information we ate able to 
obtain, the Court of Chancery in England would in such a case as this entertain 
the suit. The oases in the Privy Council also support this view. In the case 
of Thakoor Deen Tewarryw, Nawab Syed Ah Hossain Khan (13 B. L. B., 427 ; 
S.C., L. B., 1 Ind. App., 192), the plaintiff, alleging himself to be in possession, 
obtained a decree to set aside a ^eed executed by a deceased person in favour of 
the defendant. The plaintiff claimed to be the heir of the deceased ; the 
defendant, who was in possession, claimed to hold the property under the 
deed. The Privy Council say, the plaint prayed that the deed might be set 
aside, which is a prayer for substantive relief." In another recent case, the 
Privy Council said, speaking of the claim of the plaintiff in that suit, " his requi- 
sition of a declaration of a mal title, by setting aside the false brahmottra title 
alleged by the defendants, is really no more than this, that he should have his 
title, whatever it was, as a zamindar, free from the allegation of the defendants 
that they had some other title. If he had applied to set aside a deed set up by 
the defendants impugning his ordinary title as zamindar, then relief might be 
granted to him by cancelling that deed ; but he cannot obtain relief in the shape 
of merely setting aside an assertion, which for all that appears may have been 
merely by word of mouth {Bajah Nilmoney Singh Deo v. Kalee Chum Bhutta- 
charjee (14 £. L. B., 382). 

In Maharajah Bajundur Kishur Sing Bahadoat* v. Sheopursun Misser (10 
Moore's I. A., 438), the Privy Council dealt with the case of a tenant of a portion of 
a zamindari who set up against the zamindar a holding different from that which 
was his true holding, and it seems to be considered that this was an interference 
with the zaroindar’s possession for which a suit would lie. Their [ 468 ] Lord- 
ships say, ** if this tenure be not interposed between the zamindar and the culti- 
vators, the ordinary relation between him and them exists ; but if it be inter- 
' posed, the zamindar’s general proprietary title to the collections is gone, and in 
lieu of it he is simply entitled to some jama from the mesne proprietors. It is 
obvious, then, that the assertion of such a title is a serious prejudice to a zamin- 
dar, and may materially interfere with the successful management of his 
zamindari. Such an intermediate tenure cuts off the possession, that is the 
zamindar's title to the reets and profits immediately derived from the cultiva- 
tord " (10 Moore's I. A., 449). In the earlier case of Kamala Naicken v. Pitcha- 
cootty Chetty (10 Moore's I. A., 386), the facts were somewhat similar to the 
present. A zamindar, after granting to the plaintiff' a lease of his zamindari, 
issued notices to the tenants not to pay the rents to the lessee. No other 
interference with the rights of the lessee appears to have taken place, and no 
actual refusal to pay rent appears to have been alleged. The High Court gave 
a decree, declaring that the plaintiff was entitled to specific performance of 
the lease and to the possession and enjoyment of the zamindari under the 
terms of the lease. The Privy Council did not approve of the declaration as 
to the specific performance, but affirmed the rest of the decree. 

These oases appear to us to justify this Court in making fk decree in this 

case. 

The plaintiff has not asked for any injunction, though probably he might 
have done so, and only asks , that the pottah should be set aside as against hjm. 
We think a deipree substantially to that effect may be made. The decree of the 
lower Appellate Court dismissing the suit will therefore be set aside, and, ins^ad 
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thereof, there wUl be a decree in the foUowing form : — that the pottah of 39th 
Brahnn 1280 granted by the Bajah to the defendant No. 1 be as between the 
plaintiff and the defendants in this suit set aside, and the plaintiff declared 
entitled to the possession and enjoyment of the zamindari under the terms of 
the ijara lease of the 12th Falgoon 1279 the aforesaid pottah notwithstanding. 

Appeal dismissed. 


[4661 ORIGINAL CIVIL. 

The 6th September^ 1876. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Macfherson. 


The Coringa Oil Company, Limited Defendants 

versus 

Koegler and others Plaintiffs. 


Contract Act (IX of 1872), s. 28 — Agreement to refer to Arbitration — Suit 
for Damages for Breach of Contract — Suit for Specific Performance 
of Contract to refer. 

A contract entered into between the plaintiffs and the defendants contained a clause, 
that in case of any dispute the same to be decided by two competent London brokers — one 
to be appointed by the buyers’ and the other by the sellers’ agents ; such brokers’ decision to 
be final,” but did not provide that no action should be brought till such decision was pro- 
nounced. Matter of dispute arising, the defendants refused to appoint an arbitrator. In a 
suit for dami^es for breach of the contract, held that the contraov was not one of the nature 
referred to in s. 28, Act IX of 1872. That section only refers to contracts which wholly or 
partially prohibit the parties absolutely from having recourse to a Court of law. The first' 
exception in that section applies only to a class of contracts where the parties have agreed 
that no action shall be brought, until some question of amount has first been decided by the 
arbitrators. 

Senibie :-»A suit will not lie to enforce an agreement to refer to arbitration, even in the 
case referred to in the first exception to s. 28 of Act IX of I872. 

Appeal from a decision of Phear, J., dated 31st of May 1875, and a decision 
of PONTIFBX, J., dated the 22nd of May 1876. 

The suit was one for damages for breach of contract. The facts are fully 
set forth in the report of the case before Phbar, J., in the Court below (I. L. R., 

1 Cal., 42). The case first came on for settlement of issues, and an issuh was 
raised as to whether the plaint disclosed any cause of action, which was decided 
in favour of the plaintiff. The case was then heard before PONTIFEX, J., on the 
merits, and a decree given for the plaintiffs. The defendants appealed from 
both decisions, but the appeal from the latter decision was confined exclusively 
to the facts of the case, 1467] and is therefore omitted from this report. The ' 
^uod of appeal from the decision of PHEiR, J., was “ that such a contract, as 
is mentioned in Act IX of 1872, s. 28, Exception I, was proved to exist 
between the plaintiffs and the defendant company in respect of the subject of 
this suit, and that the existence of such a contract was and is by the said 
Act a bar to this suit.** 

Mr^ Evans and Mr. Macrae tor the Appellants. 


10An.-HKl 
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Bfr. Branson and Mr. Jackson for the Bespoodents. 

Mr. Bvans contended that the contract was one which clearly came 
within 8. 28 of Act IX of 1872, and fulfilled all the requirements of Exception 
I of that section, and therefore inasmuch as the present suit was not one for 
specific performance of the contract to refer, or for the recovery of the amount 
awarded, the only suits which by the express words of the section could he 
brought in such a case, the suit was. barred. By the express words of the 
Contract Act, the plaintiffs’ proper course was a suit for specific performance 
of the agreement to refer. , The learned Judge in the Court below holds that to 
bring an agreement within Exception I of s. 28, the agreement must exclude 
the Courts in all respects except the matter which is the subject of the award, 
but it is submitted this is not so ; it amounts to saying that a case cannot come 
under the saving of Exception I, unless it would hut for the exception have 
come under the rule laid down in the original section ; i. c., this contract cannot 
come under the exception though within it, because it does not contain a clause 
excluding the jurisdiction of the Courts on matters other than the subject 
referred to arbitration. It is submitted that this contract is not only not illegal 
but is a bar to the present suit. 


Mr, Branson, for the respondent, relied on the judgment of the Court 
below, beginning at p. 50 of the report in I. L. B., 1 Cal. The contract does 
not come within s. 28, because it does not contain a clause that the Courts shall 
be excluded in all matters except what is decided by the arbitrators. The 
contract must come within the class of contracts mentioned in the rule before 
the benefit of the exception can be taken ; [ 488 ] and, unless it comes strictly 
within the section, it should be held not to be within it at all, because it would 
leave the plaintiffs without any remedy, as pointed out by Pheab, J. If they 
had sued for specific performance it is difficult to see, even if the action were 
maintainable, how tliey could have obtained any practical relief. 


Mr. Macrae in reply. — A decree for specific performance of a contract to 
refer can be enforced (see ss. 200, 326, Act VIII of 1869) I by proceeding 

* [Soc. ‘28 : — Every agreement by which any party thereto is restricted absolutely from 
. , . i. x enforcing his rights under or in respect of any contract by the 

Agreements m restranit us^,^Uegal proceedings in the ordinary tribunals, or which 
limits the time within which he may thus enforce his rights, is 
void to that extent. 


of legal proceedings void. 


•Exception 1. — This section shall not render illegal a contract by which two or more 
contract to agree that any dispute which may arise between them 


Saving uuiiKraub Lu respect of any subject or class of subjeots shall be referred to 
refer to arbitration dispute arbitration, and that only the amount awarded in such arbitra- 
cnat may arise, shall be recoverable in respect of the dispute so referred. 


When such a contract hasbeenmade,asuit uiay be brought for its specific performance ; and 
if a suit, other than for such specific performance, or for the recovery of the amount so awarded, 
ts brought by one party to such contract against any other such party in respect of any subject 
which they have so agreed to refer, the existence of such contract shall he a bar to the suit. 


« . - . . . Exception 2. — Nor shall this section reader illegal any 

Saving oi com ^ contract in writing, by which two or more persons agree to 
refer questions that a c arbitration any question between them which has already 

already arisen. arisen, or affect any provision of any law in force for the time 

being as to references to arbitration.] * 


t (Sec. ‘200 : — If the decree be for any specific moveable, or for the specific performance of 
any contract, or for the performance of any other particular act, it 
Decree for moveable shall be enforced by the seizure, if practicable, of the specific 
property, performance of ' moveable, and the delivery thereof to the party to whom it shall 
odhtract, or a|t;arnative. have been adjudged, or by imprisonment of the party against 

V whom the decree is made or by attaching his property and hoping 
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Agaiidst the defendants for contempt of the order of the Court. The plaintiffs 
too might have sued for breach of the contract to refer. • But they have brought 
a suit which the Legislature has expressly prohibited. 

The following Judgments were delivered 

Giapth, CJt — The first point which we have to decide is that which was 
argued before Phear, J., in the Court below, and his judgment upon which is 
reported in the January number of the Indian Law Eoports (I. L. B., 1 Cal., 
page 47). 

The defendant contends that the contract upon which this suit is founded 
is one of the class described in the 1st exception of s. 28 of the Contract Act, 
and, consequently, that as the dispute which has arisen between him and the 
plaintiffs remains undecided by arbitration, no suit can be brought upon it, 
except for a specific performance of the agreement to refer. Certainly, as Pheah, 
J., very truly observes, the plaintiffs, if this were so, would be in an unfortu- 
nate position, because the defendant has distinctly refused to refer the dispute 
to arbitration ; and, as according to the present law, no suit will lie to compel 
him to refer, the defendant, if he is right in his contention, may, by his own 
breach of the contract, deprive the plaintiffs of any remedy whatever. Happily 
for the interests of justice in the present case, we think it quite clear that 
Pheab, J., is right, and that the contract is not one of those described in the 
28th section of the Contract Act. 

That section does not apply to contracts wliich njerely contain a provi- 
sion for referring disputes to arbitration, but to those which wholly or 
partially prohibit the parties from having recourse to a [469} Court of law. 
If, for instance, a contract vs^ere to contain a stipulation, tliat no action 
should be brought upon it, that stipulation would, under the first part of 
s. 28, be void, because it would restiict both parties from enforcing 
their rights under the contract in the ordinary legal tribunals ; and so, if a 
contract were to contain a double stipulation, that any dispute between the 
parties should be settled by arbitration, and that neither party should enforce 
their rights under it in a Court of law, that would be a valid stipulation, so 
far as regards its first branch ; viz., that all disputes between the parties should 
be referred to arbitration, because that of itself >vould not have the efiect of 

the same under attachment until further order of the Court, or by both imprisonment and 
attachment, if necessary ; or if alternative damages be awarded, by levying such damages in 
the mode hereinafter provided for the execution of a decree for money. * 

See. 326 : — When any person or persons shall by ah instrument in writing agree that any 
" differences between them or any of them shall be referred to the 
Agreement of parties arbitration of any person or persons named in the agroeinent or to 
to refer to arbitration be appointed by any Court having jurisdiction in the matter to 
may be filed in the Court, which it relates, applicatiou may be made by the parties thereto 
or any of them that the agreement be filed in such Court. On such 
application being made, the Court shall direct such notice to be given to any of the parties 
to the agreement, other than the applicants, as it may think necessary, requiring such 
parties to show cause, within a time to be specified, why the agreement should not be filed. 
The application shall be written on a stamp paper of one-fourth of the value prescribed for 
plaints in suits, and shall be numbered and registered as a suit between some or one of the 
parties interest^ or claiming to be interested asplaintifis or plaintiff, and the others or other 
of them as defendants or defendant, if the application have boon presented by all the parties, 
or, if otherwise, between the applicant as plaintiff and the other parties as defendants. 
If no sufficient cause be shown against the agreement, the agreement shall be filed and an 
order of reference to arbitration shall be made thereon. The several 
Previsions of this provisions of this chapter, so far as they arc not inconsistent with 
chapter applicable. the terms of any agreement so filed, "shall be applicable to all 

proceedings under an order of reference made by the Court aud to 
the award of arbitration aud to the enforcement of such award.] 
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ousting the jurisdiotion of the Court , but the latter branch of the stipulation 
would be voidt beoauiEvs by that the jurisdiotion of the Court would be neces- 
sarily excluded. 

Then the Ist exception in the 28th section applies only to a class of con- 
tracts where [as in the cases of Scott v. Avery (6 H. L. C., 811) and Tredwen v. 
Holman (8 Jur., N. S., 1080 ; 8.G. 1 H. & 0., 72), cited by Fheab, J.] the parties 
have agreed that no aotipii shall be brought until some question of amount has 
first been decided by a reference ;.as, for instance, the amount of damage which 
the assured has sustained in a marine or fire policy. Such an agreement does 
not exclude the jurisdiction of the Courts ; it only stays the plaintiff's hand till 
some particular amount of money has been first ascertained by reference. 

Now it is clear that in this case the contract does not exclude the juris- 
diotion of the Courts at all ; it merely provides, as hundreds of commercial 
contracts provide, for a reference of disputes to arbitration, and it is perfectly 
clear law that such a clause does not oust the jurisdiction of the Courts. 

This appeal will, therefore, be dismissed with costs on scale No. 2. 

Haopheraon, J. — I see no reason to differ from Pheab, J., in the con- 
clusions he arrived at on the point of law, and I agree in thinking the appeal 
should be dismissed with costs. 

Appeal dtsmtssed. 

Attorney for the Appellants : Mr. Heckle, 

Attorney for the Bespondents : Mr. PtUar, 

H0TE8. 

[ BlIFOROEMEMT OF AGREEMEMT TO REFER TO ARBITRATION— 

The second cUuse of the exception to the Indian Contract Act, 1872, sec. 28, was 
repealed by the Specific Belief Act I of 1877, sec. 21, which contains this proviso : — 

Save as provided by the Code of Oivil Procedure no contract to refer a controverby to 
arbitration shall be specifically enforced, but if any person who has made such a contract and 
has refused to perform it sues in respect of any subject which be has contracted to refer, the 
existence of such contract shall bar the suit. ’* 

By section 21 of the Indian Arbitration Act IX of 1899 it is enacted : — 

** In section 21 of the Specific Relief Act, 1877, after the words ' Code of Civil Procedure’ 
the words and figures ‘ and the 'Indian Arbitration Act, 1899 ’ shall be inserted, and for the 
words * a controversy ’ the words ’ present or future differences ' shall be substituted. ” 

See also sec. 3 thereof as regards cases whore that Act applies. 

See also (188$ 6 Mad., 368, where the Court interfered on the ground of misconduct of 
the arbitrator.] 
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[470] OBTGINAL CIVIL. 

The 19th Jtme, 1876 
Present : 

Mb. Justice Pontipex. 

Johurra Bibee 
vSrsus 

Sreegopal Misser and* others. 

Hindu law — Mitak&hara — Widow — Maintenance— Joint ancestral business — 
Debts incurred by Manager of joint family in trading, 

A joint family property acquired and maintained by the profits of trade is subject to all 
the liabilities of that trade. 

Ramldl Thdkursidcts v. Lakmkhand (1 Bom. H. G.» App., 51 , at p. 71) followed. 

This was a suit for a deolaration. that the plaintiff as widow of one 
Monohur Lall was entitled to maintenance out of the rents and profits of a 
house, No. 13, Boopohand Boy*s Street, in Calcutta. For thespurposes of this 
report it may be assumed that the said Monohur Lall, together with his father 
Luchmeenarain and his uncle Hurrynarain, formed a Hindu joint family 
subject to the Mitakshara law. 

The house in question was acquired by Luchmeenarain, partly out of funds 
received by him from the estate of his father Ghotai Lall, and partly out of the 
profits of a business for the sale of shawls, silks, and Benares piece-goods, 
which he carried on with money, portions of which were given him by his 
father, and portions received by him from his estate. Some time after the 
acquisition of the said house, Monohur Lall died, leaving the plaintiff, his 
father Luchmeenarain and his uncle Hurrynarain surviving him ; and the 
plaintiff resided in the house until the year 1866 when Luchmeenarain died 
and Hurrynarain took possession of the whole family estate including the house 
and the business. Disputes then arose between the plaintiff and Hurrynarain, 
and litigation ensued, but after some negotiation, it was agreed that she should 
continue to reside in the house, and that Hurrynarain should provide her with 
maintenance and money for the performance of her religious ceremonies, which 
he continued to do until April 1875. On 17th April 1875, Hurrynarain, having 
failed in the business, filed his petition in the Insolar ent Court, and the whole 
of his estate and effects [471] became vested in the Official Assignee. FiTom 
that time the plaintiff received no maintenance, nor money for religious cere- 
monies. On 5th August 1875, the Official Assignee sold the house to Sreegopal 
Misser, who called on the plaintiff to remove from the house. ^ 

In the present suit, which was brought against the Official Assignee and 
Sreegopal, the plaintiff submitted that, as the widow of Monohur Lall, she was 
by Hindu law entitled to be maintained and supplied with money for religious 
ceremonies out of the property which belonged to the family; that the 
defendant Sreegopal Misser, purchased the house with full notice of the 
plaintiff's right to maintenance from the rents and profits thereof ; and alleged 
that there was property in the hands of IJie Official Assignee forming part of 
the estate. She prayed that she might be declared entitled to maintenance out 
of the rents and profits of the house ; or that it might be declared that she 
was, as the widow of Monohur Lall, entitled to be maintained and supplied 
with money for her religious ceremonies out of the estate in the hands of the 
Official Assignee ; that the amount of such maintenance might be fixed ; and 
that she might be declared entitled to have a suitable residence provided for her, 

$17 
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The Official Assignee* in his'wriiten statement, stated that Hurrynarain 
described himself in histpetition of insolvency as carrying on business in the 
name of Luohmeenarain and Hurrynarain as merchants, and that the sale and 
conveyance to Sreegopal Misser was of the right, title, aad interest of Hurry- 
narain as vested in him. He submitted his right and interest in the suit to 
the decision of the Court* 

The defendant, Sreegopal Misser, stated that he bad purchased the said 
house and premises, but that he had never obtained possession thereof, and 
had instituted a suit with the object of obtaining such possession. 

The case came on for settlement of issues. 

Mr. Branson and Mr. Bonnerjee for the plaintiff. 

Mr. Kennedy and Mr. Ingram for the Official Assignee. 

Mr. Evans and Mr. Macgregor for the other defendant. 

[472] Mr. Branson. — Under the Mitakshara law, a Hindu widow’s charge 
for maintenance is a charge on the estate of her deceased husband and on 
every part of it — see Bamehandra Dikshit v. Savitribai (4 Bom. H. 0., A. 0., 
73). This is not so however by the Bengal law, by which she only has such 
charge against one who takes the estate with notice of her claim — 5. M. 
Bhagabati Dasi v. Kanailat Mitter (8 B. L. B., 225), Miissamut Oolah Koon- 
wur v. Collector of Benares (4 Moore’s I. A., 246), and Khettramani Dasi v. 
Kashinath Das (2 B. L. B.. A. G., 15). The last case was one where a widow 
sued her father-in-law for maintenance, and it was held under the law in 
Bengal that she was not entitled to it ; but it is submitted it would be different 
by Mitakshara law, where the son is from his birth a co-sharer with his father. 
[PONTIFBX, J., referred to Girdharee Lall v. Kanto Lall (L. B., 1 Ind. App., 
321 ; B. C., 14 B. L. B., 187) as to the power of alienation of a father as 
against his sons by Mitakshara law. Why should the widow have a greater 
right to complain of alienation than her husband : he would be bound by it.] 
In this case, the plaintiff alleges it was alienated and purchased with notice 
of her claim. 

As to her right to residence, the case of Mangala Debi v. Dinanath Bose 
(4 B. L. B., 0. 0., 72), decides that in her favour. [PoNTIPEX, J. — That 
would not be to the exclusion of Hurrynarain ; if there were only room for him 
and his family, she would have no right of residence in the family dwelling- 
house.] In that case, she would probably be entitled to maintenance to enable 
her to reside elsewhere. It is submitted the plaintiff here is at least entitled 
to an inquiry as to her maintenance and residence. 

Mr. Kennedy for the Official Assignee. — In a joint family governed by 
Mitakshara law,noone has any right toadefinite share; it isakind of corporation. 
Bight to maintenance is subject to the ordinary obligations of the joint family. 
In this case, the insolvent was carrying on an ancestral family business on 
behalf of the joint family, and if it became indebted, he had a right to pledge the 
credit of the family to pay the debts — Bamlal C«3] Thakursidas v. Lakmichmd 
(1 Bom. H. 0., App., 51, at p. 71). • A widow cannot have a greater right than 
her husband would have had, or be in a better position than one who on a parti- 
tion would be entitled to a share of the property. Even admitting her right to 
reasonable maintenance, there is, by the justifiable conduct of the manager of 
the family, no property out of which she can be maintained. Her credit to the 
(mount of her claim was pledged to carry on the business. If she has supb a 
right, she dan come in as a creditor and prove her claim in the usuflU wa^. 
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Mr, Evans for the defendant Sreegopal Misser. — There h no cause of 
aetion against the purchaser. The plaintiff, as a member of the joint family, 
would be liable for the losses, just as she would be entitled to benefit by its 
gains ; her maintenance would increase with any increase of the business. If 
the trading debts of the business increase, so that the business fails, she will 
have no claim to maintenance, not at any rate in priority to the debts ; she 
admits that but for this business she would have no maintenance. If the debts 
are improperly incurred, the Court might say the alienation should not be valid, 
or the debts should not be paid, but not in such a case as this. As to residence, 
the case of Mungala Debi v. Dinanath Bose (4 B. L. B., 0. G., 72) does not 
lay down that the widow is absolutely, and in all circumstances, entitled to 
reside in the family dwelling-house. 

Mr. Branson in reply. — The maintenance of a Hindu widow by Mitakshara 
law would not be liable to variation with the increase or decrease of the family 
business. She is not part of the joint family so as to entitle her to any 
increase. She is only entitled to that share which her husband would have 
had a right to on partition : she is to that amount a creditor of the estate. 
Under Mitakshara law, the widow cannot obtain a partition when she sees her 
rights endangered as she can by the Bengal law. She is entitled to mainte- 
nance notwithstanding alienation — Heera Lall v. Mussamvt Konsillah (2 Agra 
H. C., 42). 

[474] Pontifex, J . — The plaintiff in this case is the widow of Monohur 
Lall, who'died in the lifetime of his father Luchmeenarain Kuppoor Khettry. 
Luchmeenarain left a brother joint in estate, Hurrynarain Kuppoor Khettry, 
who subsequently became insolvent. The parties were, and are, governed by 
the Mitakshara law. 

The plaintiff claims that, as the widow of Monohur Lall, she has a right 
to be maintained and supplied with money for the performance of her religious 
ceremonies out of the rents and profits of the house. No. 13, Boopchand Boy’s 
Street, in Calcutta, as property which belonged to the joint family, and that 
any interest which passed to the Official Assignee as representing Hurrynarain, 
the surviving member of the joint family, passed subject to such rights. A great 
many cases have been cited in support of the proposition, that a widow has 
what is called a lien for maintenance on the joint estate and particularly in a 
Mitakshara family. It is not necessary for me to give^ny opinion on the ordinary 
case, where the surviving members of a joint family contract to convey witfiout 
reserving the widow’s rights, for in my opinion the present is a special case 
which does not fall within the ordinary rule. The plaintiff, in her plaint, 
admits that the property, out of which she claims maintenance, was acquired 
by her father-in-law, partly by money supplied to him by his father, and partly 
out of the profits of a business for the sale of shawls, silks, and Benares piece- 
goods which he carried on with moneys, portions of which were given to* Him 
by his father, and portions received by him from his estate. In my opinion, 
the business established and carried on with moneys so derived must be 
treated as a joint family business, and in fact the insolvent was carrying on 
such business at the date of his insolvency«as appears by the written statement 
of the Official Assignee. 

It was in respect of his debts incurred in such business that Hurrynarain 
was adjudicated insolvent. And it was not alleged that any of the debts were 
incurred improperly, or otherwise than in the due course of business. The 
debts of the family business became greater than could be provided for by 
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tbe ibsolveni or the jmnt family property, and the ineolvetit aeoord-C47S] 
in^ly filed hie petition^ It seems to me that the law is oorreesly laid down 
in the ease of Bamlal Thakurstdas v. Lalmichand (1 Bom. H. 0., App., 
61, at p. 71). that persons carrying on a family business in the profits of which 
idl the members of the family would participate must have authority to pledge 
the joint family property and credit for the ordinary purposes of the business. 
And, therefore, that debts honestly incurred in carrying on such business must 
override the rights of all members of the*joint family in property acquired with 
funds derived from the joint business. In other words, it seems to me that 
those who claim to participate in the benefits must also be subject to the 
liabilities of the joint business, and by the plaintiff’s own admission, the joint 
family title to the house, in respect of which she claims, would not have 
esisM, except for the profits of the business. I had some difficulty at first in 
seeing how the house could vest in the Official Assignee without being subject 
to the claim of the plaintiff ; but the debts being joint business debts and as 
such, debts for which business creditors could have attached the property, the 
whole interest in the property vested in my opinion in the Official Assignee ; for 
the prooeedinfs in insolvency are in fact substituted for separate suits by 
creditors. In this case, the property was put up for sale by the Official 
Assignee, subject to the plaintiff’s right (if any) to maintenance, and was so 
conveyed. The effect of such conveyance is, that the purchaser took only such 
estate as the Official Assignee could give, but if the plaintiff had no right the 
purchaser would take an absolute estate. In my opinion, the plaintiff, under 
the circumstances of this case, has no right as against joint creditors to main- 
tenance or residence, out of or in the bouse in question, and as the plaint is 
confined to this particular house, there is no case made for any further enquiry. 
At all events, the enquiry can’t be made in this suit against the present defen- 
dants, though there may be a right to an enquiry against the Official Assignee 
separately. I am, however, of opinion that the plaintiff has no claim which 
can be enforced against any part of the joint estate, until after payment of 
the [i76] joint trade debts. The Official Assignee must have his costs out of 
the estate of the insolvent, and Mr. Evans’ client must have his costs from 
the plaintiff. 

Suit dismissed. 

Attorney for the Plaintiff : Baboo Joykissen Oangooly, 

* Attorneys for the Official Assignee : Messrs. Dignam and Bohinson. 

Attorney for the other defendant : Mr. Carapiet, 


NOTES. 

C HINDU FAHILT BUSINBB8— 

1. Minor’s interest in family business will be bound, but not those properties which he 
separatdy acquires (IBOB) 29 All., 176 : 4 A. L. J. 94 : (1907) A. W. K., 18. 

2|f^|ior not personally bound, but hjs interest will be : — (1878) 8 Oal., 788. 

sl'^ow far member is personally liable :-<-(1898) 22 Mad., 186; (1901) 28 Mad., 116 
(1901) 8 Bom. L. R., 144 ; (1902) 27 Bom., 157 ; (1907) 9 Bom. L. B., 1289. 

4. Where not an. ancestral business (1877) 8 Oal.i 608, at 510. 

5; power H pledge the family properties for a joint debt in the course of the business 
,,,(199»'!ifal.;«BI. ^ ^ ■ 
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6« Liability of the firm on a pro-note when its Credit is pledged whether in the course of 
the firm’s business or not (im) 10 Bom. L. R. 068 aifirmed^in (1909) 11 Bom. L. R. 988. 

7. The rule of liability holds even in respect of Dayabhaga families running a family 
business : — (1880) 8 OaU 792. 

8. As regards limitation in respect of the joint liability ; — See (1888) 12 Oal. 889. 

9. Effect of insolvency on the family business : — Bee (1808) 21 Bom. 208. 

10. Reversioners are bound by debts fncurred by the widow in the course of business 
descending from the husband : — (1901) 26 Bom. 200,*F.B.] 
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APPELLATE CIVIL. 

The 31st August^ 1876. 

Present : 

Sib Biohard Garth. Kt., Chief Justice, and Mr. Justio^Macpherson. 

Sib Chunder Mullick 
♦ versus 

Eissen Dyal Opadhya and another. 

Small Came Court Act (IX of 1850), s. 42— Power to restore case 
struck off for default in appearance, 

A Court of Small Causes, constituted under Act IX of 1850. can. during the same day. and 
at the same sitting of the Court, ex parte restore a cause once struck out under s. 42. though 
the order for striking of! may have been duly recorded. In such a case, it would bo open to 
the defendant to apply to set aside such ex parte order, and the sufficiency of the grounds of 
the application would be a question for the discretion of the Judge. 

The following case was referred to the High Court, under s. 7, Act XXVI 
of 1864, by the first Judge of the Small Cause Court, Calcutta : — 

On the 8th of February 1876, the plaintiff instituted a suit against the 
defendants in this Court, to recover Bs. 1,000 due on a balance of account for 
goods sold and delivered, the plaintiff abandoning all excess. The summons 
was returnable on the 15th of February 1876. Oitothe 15th of February 1876, 
the cause was called on in due course and adjourned by me — there being no 
time to hear it on that day — to the 6th of March 1876. On the 6th of March 
1876, the cause was again called on in due course, but as neither the plaintiff 
nor any one on his behalf appeared, I ordered the case to be struck [477] out, 
acting under s. 42* of Act IX of 1850. A few minutes after I had so ordered the 
cause to be struck out, Mr. C, F, Pittar, who had appeared as the plaintiff’s 

•[Sec. 42 : — If upon the day of the return of any summons, or at any continuation or 
adjournment of the said Court, or of the cause for which the said summons shall have been 
issued, the plaintiff shall not appear, the cause shall be struck out ; and if he shall appear, but 
shall not make proof of his demand to the satisfaction of the Court, the Judges may non-suit 
the plaintiff or give judgment for the defendant ; and, in either case, where the defendant 
shall appear and sh^l not admit the demand, may award to the defendant, by way of costs 
and satisfaction for his trouble and attendance, such sum as they, in their discretion, shall 
think fit ; and such sum shall be recoverable from the plaintiff by such ways and means as 
any debt or damage ordered to be paid by the same Court can be recovered : provided always, 
that if the plaintiff shall not appear when called upon, and the defendant, or some one duly 
authorized on his behalf, sh^l appear, and admit the cause of action to the full amount 
claimed, and pay the fees payable in the first instance by the plaintiff, the Court, if it shall 
think fit, may proceed to give judgment, as if the plaintiff had appeared.] 
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iiitlKWieyim the first dsy the oanse was osdled on» made an appHoaticm to me to 
reeteve the oause ; and having satisfied me that the aosenoeb^h ofthe iilahirkiff 
and of hhnaelf had arisen from a reasonable mistake, I ordered the oasise to be 
restored, and also ordered a fresh summons to issue, on payment of luU ooste, 
retumi^le ton the 20th of March 1876. At the time Mr, PiUar made hiS 
applioation, the pleader of the defendants was not present, and the order for 
striking out had been entered on the record as follows : — * Plaintiff absent ; 
second defendant with pleader present ;* struck off.* This order had been 
initialled by the clerk, but not signed by me, though, it would, in due course, 
have been duly authentioate*d by me under s. 81*^ of Act IX of 1850.^ On the 
20th of March 1876, on the cause being called on, and before the plaintiff had 
gone into any evidence, Mr. ArrikM, who appeared as the pleader of one of the 
defendants, objected to my right to hear the cause, on the ground that, when 
once a cause has been struck out, the Court has no power to restore it. 

** I am of opinion that the objection is fatal to the plaintiff, for though it 
seems that some Judges of this Court have, on several occasions, restored 
causes previoul^* struck out, other Judges again have refused, on the ground 
that they have no power so to do. 

' ^ 

" Section 37t of Act IX of 1850 gives this Court power to try in a summary 
way, and give judgment in eases where thaplaintiff appears and the defendant also 
appears and answers ; and s. 42 of the same Act, which is a repetition of 9 A 
10 Viot«» Q. 96, s. 79 (County Courts Act, 1846) gives the Court power to 
strike out the cause where the plaintiff shall not appear, and also to non-suit 
the plaintiff if he shall fail tp prove his demand, and give judgment for the 
defendant ; but no express power is given to this Court to resWe a cause when 
struck out. 

But it has been argued that s. 41 1 of Act IX of 1850, which gives tbe 
Judges of this Court power to make rules for regu-[478]latii^ tbe jinraotioe and 
prooeedings of the Court, also gives this Court power in any ease not expressly 
provided for by the Act, or by the said rules, to adopt and aj^y the general 
principles of practice in the Supreme Court, that is to say, ^e High Court, 


* {Sec. SI : — The Olerk of every Court holden under this Aot shall cause a record of all 
tmnmcuses, and of all orders, and of aU judgments and esecutions, and returns thereto, aui 
of aH fines,, and of all other pro<;pedings of the Court, to be fairly entered, frocn time to tniie, 
in a4>ook or books belonging to the Court, which shaU be k^t at the Office ^ the Court *, aad 
fl(hall be duly authenticated by one or more of the Judges ; and such entries in the hook 
or books or a copy thereof bearing the seal of the Court, and purporting to be 
oeitifled as a true copy by the Clerk of the Court, shall be admitted in all Courts and places 
as evidence of such entries, and of the proceedings referred to by such entry or entries, nod 
of the regularity of such proceedings, without any further proof.] 

t (Sec* 97 :'*^he Judges of the Court shall be empowered to determine aH questions as 
of laet as of law or equity, as administered in the Supreme Court, in aU oases which 
they have authority to try.] 

t CSm* 41 :->*-The Judges of each Court, holden under this Aot, subject to the approval of 
Judges of the Supreme Court, shall have power to make and issue all gfttifiyMLf 
regnla^ng the practice and proceedings of the Court, and also to frame forms for evei^ pio- 
ee^ng in... th6 Court for which they snail think it necessary that a form be providad, 
and also 10 teping all books, entries, and accounts to be kept by the Clerk of the Oomt, 
and, from time to time, to alter any such rule or form ; and the mlee so made 
theoloniie sd teamed, dmH be observed and used in the Court of that Ptesidenc^^ and shallhs 
sent to the Sapvense Court for ap^val, but shall be of force until diaappioved; and in any 
ease, not espreeafy provided for herein, or by the said rules, the general pmchto ol praotku 
In thapupveme Osiutmiiy he adopted and apj^ed at the disoietion of iJieJudges, tpaations 
and proomings ititliblr Cfeurt.] 
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to fM^UMEis mod proceedings in this Gourt. Further, th«t by s. 110"^ of the Code 
of Civil Procedure, the High Court has power under tlpirt section, even after it 
has dismissed a suit, to issue a fresh summons on the plaint already filed — in 
other words, to restore the case. The Code of Civil Procedure, however, with 
the exception of four sections (which do not include s. 110), especially extended 
tinder the provisions of s. ISf of Act XXVI of 1864, is not applicable to this 
Court, so thati if I were to act under that section, I should in effect be extend- 
mg to the Court a section of a Code which is clearly not applicable to it. Under 
any circumstances, I think it a question more* of procedure than practice, and 
ho^ng such an opinion it is clear that s. 41 of Act IX of 1860 would not be 
applicable to the present question. 

There is a case, however, of Jones v, Jones (5 D. & L., 628 ; S.C., 1 Cox 
A Macrae’s 0. C. Cases, 92), in which Coleridge, J., says : — ' I do not mean to 
say but that a Judge might alter his judgment on the same day during the sitting 
of the Court, but he can have no authority to alter it in his chambers and 
^ behind the back of the parties, after the Court has been broken up.’ But this 
is a mere dicium, and, indeed, would hardly apply to this casef where one of 
the parties was absent. I think, therefore, that when once an order of such a 
nature been made and correctly recorded, this Court has no power to alter 
such order ex parte, unless authorized by the Act so to do. 

I have been requested by the plaintiff’s attorney, under s. 7 I of Act 
XXVI of 1864, to reserve the following question for the opinion of the High 
Court : — 

Whether a Court of Small Causes, constituted under Act IX of 1860, 
can, during the same day, at the same sitting of the Gourt, ex parte restore 
a cause once struck out under s. 42 of the same Act, when the order of striking 
out has been made and correctly I'ecorded.’ 

* [Sec. 110 ; — ^If , on the day fixed for the defendant to appear 
If neither party appear, and answer, or any other day subsequent thereto to which the 
suit to be dismissed with hearing of the suit may be adjourned, neither party shall appear 
libcffty to the plaintiff to either in person or by a pleader when duly called upon by the 
bring a fresh suit. Gourt, the suit shall be dismissed. Whenever a suit is dismissed 

under the provisions of this section, the plaintiff shall be at 
Or if sufficient excuse for liberty to bring a fresh suit unless precluded by the rules for the 
non-appearance, a fresh limitation of actions, or if he sh^l within the period of thirty 
summons may be issued. days satisfy the Court that thefe was a sufficient excuse fqf his 
non-appearance, the Court may issue a fresh summons upon the 
plaint already filed.] 

t [Sec. 15 : — ^The Local Government may, with the sanction of the Governor-General of 
India in Council, declare that the whole or any part or parts of 
Code of Civil Procedure the Code of Civil Procedure shall be applicable to any Court held 
may be extended to Small under Act IX of 1850, or Under this Act ; and the procedure 
Cause Courts. prescribed in the said Code, or the part or parts thereof so 

declared to be applicable shall thereupon be the procedure followed 
in BUob Gourt. Provided that no right of appeal or review shall in any case be given by any 
dedoiration made under this section.] 

t [Seo.7 : — ^In any cause of an amount exceeding five hundred rupees, the Judges of the 
said Courts of Small Causes shall reserve any question of law or 
. In what oases questions equity or any question as to the admission or rejection of any 
to be reserved for the evidence as to which they shall entertain any doubts, or which 
opinioa of the High Court, they shall be requested by either party to the suit to reserve, Ifor 
the opinion of the High Court, and shall give judgment contin- 
gent upon the opinion of the said High Court, on a case which they shall thereupon be 
ehtitlea to state to the said Court. If only two Judges sit together and shall differ in opinion, 
the question on which they differ shall be so reserv^.] 
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C^fS] “ My judgment, therefore, contingent on the opinion of the High 
Court on the above question, will be for the defendants. ” 

Mr. Macrae, for the Plaintiff, contended that even if the Judge could not, 
under s. 41^ have adopted the portion of the Civil Procedure Code, s. 119, under 
which a case of this kind might have been restored in the High Court, the 
Judge might have restored the case under s. 53 f of Act IX of 1850, by ** ordering 
a new trial ; ” there would perhaps be* Some doubt as to whether this section 
would apply to a case which had been dismissed for default, as it might be said 
no actual trial had taken place. There is no express power in the Small Cause 
Court Act to restore oases. In a case under the corresponding section of the 
County Courts Act (9 & 10 Viet., o. 95, s. 89), it was held that the County 
Court Judge had a discretionary power to grant a new trial, and that a rule of 
practice passed by the Judges, as to the exercise of that power, did not inters 
fere with such discretion : In re Carter v. Smith (24 L. J., Q. B., 141). 
[Garth, O.J. — There is no doubt that cases are frequently restored in the 
County Courts. Magphrhson, J. — Was there any default under s. 42 by the 
plaintiff ? It seems he did appear on the day the case was struck off.] That 
appears to be so, and, therefore, on a strict construction of the section, he 
might be Held to have made no default in appearing. The Judge says the case 
was a proper one to restore, if he had the power. [Garth, C.J. — Would 
there not be an inherent power in the Court to correct a manifest injustice in a 
case like this by restoring the case ? (See Been Dyal Parammick v. Bam 
Ooomar Chowdry, 9 W. B., 284J] Befers to s. 41, Act IX of 1850. The 


No appeal from judgment 
passed ex parte or by de- 
fault. 

When and how judgment 
ex-parte against a defen- 
dant may be set aside. 

When and how judgment 
by default against a plain- 
tiff may be set aside. 

No judgment to be set 
aside without notice to 
opposite party. 

Order for setting aside 
judgment shall be final. 


* [Sec. 119 'No appeal shall lie from a judgment passed 
ex parte against a defendant who has not appeared or from a 
judgment against a plaintiff by default for non-appearance. But 
in ^1 oases in which judgment may be passed ex parte against a 
defendant, he may apply within a reasonable time not exceeding 
thirty days after any process for enforcing the judgment has 
been executed, to the Court by which the judgment was passed, 
for an order to set it aside ; and if it shall bo proved to the 
satisfaction of the Court that the summons was not duly served, 
or that the defendant was prevented by any sufficient cause 
from appearing when the suit was oalM on for hearing, the 
Court shall pass an order to set aside the judgment, and shall 
appoint a day for proceeding with the suit. In all cases of 
judgment against a plaintiff by default, he may apply, within 
thijpty days from the date of the judgment, for an order to set it 
aside ; and if it shall be proved to the satisfaction of the Court 
that the plaintiff was prevented by any sufficient cause from 
appearing when the suit was called on for hearing, the Court 
shall pass an order to set aside the judgment by default, and shall 
appoint a day for proceeding with the suit. But no judgment 


In appealable cases an shall bo set aside on any such application as aforesaid, unless 
appeal from order of re- notice thereof has been served on the opposite party. In all 
jeotion. oases in which the Court shall pass an order under this section 


for setting aside a judgment, the order shall be final ; but in all 
Proviso. appealable cases in which the Court shall reject the apjplication, 

an appeal shall lie from the order of rejection to the tribunal to 
which the final decision in the suit would be appealable, provided that the appeal be preferred 
within the time allowed for an appml from such final decision, and be written upon stamp 
paper of the value prescribed for petitions tcathe Court where a stamp is required for petitions.) 


f [1^) 68 Every order and judgment of any Court holden under this Act, except as 
herein provided, shall bo fin^ and conclusive between the parties ; but the Judges shall have 
power to non-suit the plaintiff, in every case in which satisfactory proof ^all not be given to 
them, ePtitling either the plaintiff or defendant to the judgment of the Court ; and shall also 
in every case whatever, have the power, if they shall think fit, to order a new trial to be had, 
upon ^ such terxna, as they shall think reasonable, and in the meantime to stay the 
proceedings.] I , ^ 
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Small CauBO Oourt, like all Courts, would have an inherent power to correct 
mistakes, but it is submitted that s. 53 would, on the vi^idest construction that 
can be given to it, apply to any order made by the Judge, and therefore he was 
not debarred from restoring this case. 

No one appeared for the defendant. 

[1803 The Opinion of the High Court was delivered by 

Ghtrthf G, J» — We are of opinion that a Coprt of Small Causes, constituted 
under Act IX of 1850, can, during the same day, an^ at the same sitting of the 
Court, ex parte restore a cause once struck out under s. 42, though the order for 
striking off may have been duly recorded. 

It is always, of course, dpen to the defendant in such a case to apply to 
the Court upon sufficient grounds to set aside the ex parte order ; and the 
sufficiency of such grounds would in each case be a question for the discretion 
of the Ju^e. 

The sum of Bs. 230, which has been brought into Court by the plaintiff 
in this case, will be refunded to him. 

Attorney for the Plaintiff : Mr. Pitiar. 
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Bamdoyal Khan and others Plaintiffs 

versus 

Ajoodhia Bam Khan and others Defendants. 


* ■ 

t 1=25 W. R. 125 ] 

CiiHl Procedure Code (Act VIII of 1869)^ s. 26^ dls, 4 and 6, ss. 185, 139, 
and 141 — Amendment of plaint — Allegations of facts — Limitation — 

Act IX of 1871, 5. 19 — Personal equity. 

In 1817 the ancestor of the plaintiffs had obtained from the zamindar a maurasi istemrari 
lease of a certain portion of his property. In 1837 the entire zamindari was put up to sale for 
arrears of Government revenue, and was purchased by Government as the highest bidder, who 
thereupon granted a lease for a term of twenty years to W. This revenue sale was never set 
aside ; but in 1842 the Government restored the estate to the Rajah zamindar with all the 
prior incumbrances, but subject to his confirming the lease to W, In 1844 the father of the 
plaintiffs brought a suit to recover possession of their tenure, but the suit was dismissed by 
^ the Principal Sudder Ameen, on the ground that the right to sue had not accrued, and could 
* only arise on the expiration of the lease to W. This judgment was reversed by the Sudder 
Demnny Adawlut , but was restored and affirmed on appeal-by the J udioial Committee. In the 
meantime, and before the expitjr of the lease to W, owing to certain fraudulent transactions 
on the part of A, who had got into possession of the estate as the purchaser of the interests of 
certain mortgagees of the Rajah, the property was again put up to sale for arrears of Govern- 
ment revenue, was purchased by M, a party to the transactions above mentioned. The 
s Rajah, however, succeeded in getting this sale reversed in 1866, and obtained possession 
of his estate in 1871. In a m suit instituted on the 23rd October 1873 against the Rajah and 
certain otiier parties to whom he had granted a patni lease, the plaintiffs alleged that the sale 
of 1687 was set aside by Government as illegal, and that consequently their tenure had revived ; 
that the effect of the Principal Sudder Ameen's decis^n, confirmed by the Privy Council, was 
to postpone their ri^t to obtain possession of their tenure, until after the expiration of the 
, lease to W; that when that lease expired, the property was in the possession of M, of the frau- 
dulent character of whose title they had no knowledge ; and that their right to sue in the 
present case consequently arose only in 1871. The defence was that the plaint disclosed no 

* Regular Aroesi, No. 308 of 1874, against a decree of the Judge of Zilla Midnapore, dated 
the 35th of August 1874, 
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a^iise of action ; ihali the cause of action, if any, was baned by the bw of UinitatioD ; and 
that the tenure was destroyed by the proceedings connected with the Bale in I887,^which was 
never set aside* The Judge held that the plaint disclosed a cause of action which arose in 
1887, and that the suit Was consequently barred. He accordingly dismissed the snit wittot 
taking any evidence. 

On appeal to the High Court, it was admitted on the part of the plaintiffs that thedabof 
1687 was never set aside ; but it was contended that the restoration of the samindari to the 
samindar, " with all the former incivnbranoes," gave rise to an equity of a personal character 
against the Rajah and those tpking under him with notice of the plaintiffs* title, to restore 
the plaintiffs* tenure, which equity fastened upon him on his obtaining actual possession of 
the estate ; and that therefore the cause of action accrued only in 1871. On the part of the 
defendants, it was objected that the plaintiffs had no right to make a new case in appeal, and 
ipuHTmi flh as the equity which was now sought to be fastened on the zamindar was never raised 
in the pleadings, it could not now be set up. Htld that, under ss. 139* and 141t of the Civil 
Frocedure Code, the plaintiffs might bo allowed to amend their case in any stage before a final 
decision ; and inasmuch as, if the plaintiffs* case as so amended were proved, the suit would 
not be barred, it was necessary for the determination of the question of limitation that the case 
should be remanded to the lower Court lor trial. 

Semble.—Section 19 } of Act IX of 1871 is applicable only to those cases where the fraud 
is committed by the party against whom a right is sought to be enforced. 

From els. 4 and 5 of s. 26 § of act VIII of 1859, it would appear that, where whole estate 
bearing a name is sued for, the boundaries need not be given. 


* [Sec. 189 .—At the first hearing of the suit the Court shall enquire and ascertain upon 
■B what questions of law er fact the parties are at issue, and gQ l 

£ rammg oi issues. thereupon proceed to frame and record the issues of law and fact 

on which the right decision of the case may depend. The Court may frame the issues from the t 
allegations of fact which it collects from the oral examination of the parties or their pleaders, 
notwithstanding any difference between such allegations of fact and the allegations of fact, 
contained in the written statements, if any, tendered by the parties or their plea^rs.] * 

t [Sec. 141 .—At any time beforq^e decision of the case, the Court may amend the issuesH 

. , i t or framaadditional issues on such terms as to it shall seem fit. J 

A^ndmont of issueb. amendments as may be necessary for the purpose of 

Aaaitionai issues, determining the real question or controversy between the parties 

shall be so made. J 

t [ Sec. 19 .—When any person having a right to sue has, by means of fraud, been kept 
T?« tn# fraud knowledge of such right or of the title on which 

jliSect or iraua. fomi^ed ; and where any document necessary to establish such 

right has been fraudulently concealed, the time limited for commencing a suit 
• (a) against the person guilty of the fraud or accessory thereto, or 

(6) against any person claiming through him otherwise than in good faith and for a 
valuable consideration, 

shall be computed from the time when the fraud first became known to the person 
injuriously affected thereby, or in the case of a concealed document, when he first had the 
of producing it or compelling its production.] 

§ [ Sec. 26, 01. 4 .—When the claim is for any property other than money, its estimated 
value. 

The following is an instance — 

If the suit be for an estate or for a share in an estate paying rovenue to Government- 
Possession of the estate or of share in the estate, called , situate in the 

of the sudder jumma of which is and estimated value 

whioh the plaintiff was dispossessed (or forcibly or fraudulently diaposseicedf if the caw be so) 
on the day of ; or to whioh the plaintiff became entitl^ by 

inhentanoe from (or by gift, purehaee, or ctherwiee, a$ 

the COM mep he) on or about the day of 

Cl. 6 When the claim is for land or for any interest in land, the nature of the tenure or 
interest must Im specified ; and if the claim be for land forming part of a village or other knot^ 
divisiion* or lol a house, garden, or the like, its situation shall be described by the setting 
Iptit m boundaries, or m such other manner as may suffice for its identifloation.] ^ 


334 


AlOOim BAM KHAM to, [1876] hltjt, 2 Oil 8 

/Vr ICiTTBB, J. tfiMwv.— Wliether, if the pJaintifls’ ease were eeteUiBhed, titew ahiio 
ytwM not be eev^ tom the operation of the Law of Limitation hp e. 39,* Act I of 1845. 

SlJ^ for possession in istemraai maurasi right. 

The material allegations of fact contained in the plaint were as follows 
Ohuni Lall Khan, the grandfather of the first four plaintiffs (called in the 
judgment of the High Court the [8] Khan plaintiffs), obtained in the year 
1817, from the zamindar whom the first defendant represented, a maurasi 
istermarari pottah of the lands to which the present suit related at a fixed 
rent of Bs. 2,250 per annum, under which lease he was in possession 
in 1837. In that year the zamindari was put up to sale for arrears of 
Government revenue, and was purchased by Government as the highest 
bidder for one rupee. The Government then granted an ijara pottah of 
the entire zamindari for twenty years to certain persons called in the judg- 
ment of the High Court the Watsons. The plaintiffs then proceeded to allege 
that, whilst their father was attempting to institute a suit for setting aside the 
aforesaid illegal auction sale, the Government, knowing that the auction sale 
was illegal and invalid, set it aside, relinquished its title under the purchase, 
and made over the zamindari to the zamindar with its previous incumbrances 
and settlements,” subject to an arrangement between the Government and the 
zamindar, that the latter should confirm the ijara granted by the Government 
to the Watsons of that portion of the property which was covered by the istem- 
rari pottah, and was called the jungle mehals. This happened in the year 1842. 
In conformity with this arrangement, the Bajah (the first defendant in this 
suit) granted to the Watsons, on the 7th June 1842, an ijara pottah for a term 
> of twenty years, in confirmation of the ijara granted to them by the Government. 

In the year 1844, Sreemunto Lall Khan, the father of the Khan plaintiffs, 

) institute a suit in the Midnapore Principal Sudder Ameen’s Court, for recovery 
f of possession of his maurasi tenure. The ^Principal Sunder Ameen, by his 
' decision of the 17th November 1846, dismissed the plaintiffs’ suit, holding that 
it appears from the records of the case, and the Bajah defendant’s ikrar, t.e., 
answer, that the claim was established, but the plaintiff was entitled to recover 
possession during the term of the ijara to the Watsons. The plaintiff should 
have instituted his suit for recovery of possession with damages on the expiry 
of the term of the ijara, and after the Bajah defendant had come to possession.” 
On appeal by Sreemunto Lall Khan, the Sudder Hewanny Adawlut reversed 
^ the decision of the Principal Sudder Ameen, and, on the 13th July [4] 18%8, 
gave him a decree, under which he took possession (7 Sel. Bep., 516). The 
Watsons thereupon preferred an appeal to the Privy Council, who reversed the 
decree of the Sudder Dewanny Adawlut, and restored that of the Principal 
Sudder Ameen, in consequence of which the Watsons re-entered into possession 
ousting Sreemunto Lall Khan. The decree of the Privy Council was made 
on the 3rd February 1854 (5 Moore’s I. A., 447). Sreemunto Lall Khan died in 
1858. But as the effect of the Principal Sudder Ameen’s decision was to keep 
in abeyance the right of the Khan plaintiffs as the heirs and representatives of 

* [Sec. 39 : — And it is hereby enacted, that excepting oo-partners of estates under But- 
vranah who may have saved their shares from sale under sections 88 and 34, Regulation 
XIX, 1614, any recorded and unrecorded proprietor or co-partner who may purchase in his 
own name or in t^ name of another the estate of which he is proprietor or co-partner, or 
who by re-purchase or otherwise, may recover possession of the said estate after it has been 
sold for arrears under this Act : and hlmwise any purchaser of an estate sold for other arrears 
Or demands than those accruing upon itself, shall by such purchase acquire the estate subject 
to all its incumbrances existing at the tune of sale and shall not acquire any rights in 
respect to ryots and under-tenants which were not possessed by the previous proprietor at the 
time of the sale of the said estate.] 
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&elr fMhdr imtjl Iriie azpiration of the Watson'u lease, they would have mili- 
tated their suit (m its« expiry on the 22nd July 1860, but, were prevented by 
certain proceedings which arose out at a mortgage made in favour of certain 
parties called in the judgment of the High Court the Debs. The mortgagees 
had sold their right and title to one ib. Abbott who took possession of the 
samindari before the Khan plaintiffs’ right to institute the suit on the expiry 
of the Watson's lease had opened. The plaintiffs alleged that Abbott, having 
privately arranged to sell the zamindari to one McArthur, and to secure to the 
latter such a title as would enable him to avoid all the incumbrances and 
settlements which had been made by the former zamindar, concluded with 
the latter with a view to deprive the plaintiffs and the Bajah defendant of their 
rights by means of fraud and artifice, and defaulted to pay the Government 
revenue, and fraudulently and illegally brought the zamindari to sale on the 
29th April 1848, when McArthur purchased it and took possession of the 
whole zamindari. As, however, Sreemunto Lall Khan and the Khan plaintiffs 
were ignorant of the above acts of ooUusion and fraud, by which the revenue 
sale in 1848 was brought about, they were unable to bring a suit for annul- 
ment of the above fraudulent auction sale ; and, as the zamindari was not in 
the khas possession of the Bajah defendant, they could not bring a suit for 
recovery of possession on the determination of the Watson’s lease. On the 
23rd April 1861, the Khan plaintiffs sold to Srinarain Bysack a moiety of 
their interest in the tenure, and let the other half in ijara to him. Srinarain By- 
sack [S] brought a suit against Sidhi Nazir Ally Khan, who had got into posses- 
sion of the property after McArthur, for ejectment in the Supreme Court. This 
suit was, however, withdrawn. Subsequently, on the 29th July 1871, Srinarain 
Bysaok reconveyed his entire interest to the Khan plaintiffs, who afterwards 
conveyed portions of their interest to the other plaintiffs. When the Bajah 
defendant became aware of the fraudulent character of the auction sale of the 
29th of April 1848, he instituted a suit in the District Court of Midnapore 
against Sidhi Na^ Aliy Khan and others, the parties then in possession, for 
recovery of the zamindari, and ultimately obtained a decree for possession, and 
mesne profits on the 29th September 1866 by reversal of the sale. This 
decree was upheld by the High Court on the 4th September 1867. An appeal 
was preferred to the Privy Council, but it was not prosecuted. In execution 
of the decree obtained by tlie Bajah defendant, he finally got into possession 
of the zamindari on the lltb of July 1871. The plaintiffs submitted that as 
the fraudulent revenue sale, in consequence of which they had been kept out 
of possession, and had been also unable to sue for recovery of possession, bad 
hem set aside, their right and title had become valid as before ; and that, 
inasmuch as they were not aware of the fraud practised by Abbott and 
McArthur until the decree obtained by the Bajah, their cause of action accrued 
only when he obtained possession on the 11th July 1871. 

The plaintiffs joined the other defendants in the suit, on the ground of , 
their having taken a patni lease from the Bajah defendant with knowledge of 
the plaintiffs’ title. 


The Bajah and the lesi^ee defendants filed separate written statements, 
setting out at great length the facts of their case. But the chief objections 
raised by way of defence, and with reference to which the case was argued in 
the Court below, as well as the High Court, were as follows (l) that the 
plaint disclose no cause of action ; (2) that the suit was barred by limitation ; ^ 
(3; that th#^reyentte sale of 1837, and the consequent proceedings before the 
Oqlleotbr by Which it was confirmed, bad the effect of destroying the plain^’e<; 
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tezmre ; (4) and that [6] the question in the suit was res judicata, having been 
finally decided by the Privy Council in 1854. • 

The following were the material issues framed by the Judge - 

3. Were the plaintiffs entitled to obtain possession under their* lease in 
consequence of the Bajah's restoration to possession ? 9. Did the plaint disclose 

any cause of action, and if so, when did it arise ? 10. Was the suit barred by 

limitation ? 11. Whether or not the plaintiffs’^ tenure was extinguished by the 

revenue sale of 1837 and the proceedings consequent thereto, and whether it 
could be revived otherwise than by a reversal of the sale by competent 
authority ? 12. Was not the question finally decided by the decision of the 
Privy Council on the 3rd February 1854 ? 

The Judge held that the plaint disclosed a sufficient cause of action, but 
that it arose in 1837, and consequently the suit was barred by limitation. He 
accordingly dismissed the suit without taking evidence. 

The plaintiffs appealed to the High Court. 

Mr. Kennedy (Baboos Amhica Churn Bose and Bhoyruh Chunder Banerjec) 
for the Appellants. 

Mr. Woodroffe and Mr. Bonner jee for the Bajah Bespondent. 

The Advocate-General, Offg. (Mr. Pant) and Mr. Evans (Mr. Allen and 
Baboo Bhowany Churn Dutt with them) for the Lessee Bespondents. 

Mr. Kennedy. — The plaintiffs’ cause of action clearly arose in 1871, 
when the Bajah obtained possession of his zamindari. The suit, therefore, is 
not barred by the law of limitation. The Principal .Budder Ameen expressly 
hel4,that the plaintiffs’ right to sue could only arise on the expiry of the 
Watson’s lease and when the Bajah should obtain possession of his estate, and 
this decision was upheld by the Judicial Committee (5 Moore’s I. A. 447). 
The plaintiffs’ right was therefore held in abeyance until 1871. The moment 
the estate came back into the hands of the Bajah, an equity fastened upon 
him to replace the plaintiffs in the possession which their ancestor occupied 
previous to the revenue sale of 1837. This sale was not set aside in the 
sense of a reversal, as stated in the plaint ; and the proceedings [7] before 
the Collector by which the sale was confirmed had, no duubt, the 
X effect of destroying the tenure. But the Government had returned the estate 
^ to the Bajah with all its former incumbrances. The plaintiffs have, upon the 
basis of the very arrangement by which the Bajah got back his zamindari, a 
personal equity against him. [Mr. Woodroffe. — No such question is raised in 
the pleadings ; and it cannot be now raised for the first time.] The facts upon 
which our equity arises are sufficiently stated in the plaint. (The learned 
Counsel then stated the facts of the plaintiffs’ case substantially as in the 
plaint, with this variation that, whilst in the plaint it was alleged that the 
sale of 1837 vras set aside as illegal, he admitted that there was no reversal.) 
These facts show sufficiently what our equity is. The Principal Budder Ameen 
reserved leave to the plaintiffs to institute their suit after the expiration of the 
Watson’s lease. [Mr. Woodroffe. — Any provision of the law of limitation 
notwithstanding ?] Limitation does not rtfh until the right arises ; the 
plaintiffs’ right to regain possession of their tenure was dependent upon the 
Bajah’s actual possession of the estate. The zamindari was restored to him 
by Government with all its prior incumbrances. It will* be seen from this 
condition that he did not get it back simply for his own benefit, and therefore 
there is an implied trust on the part of the Bajah to replace the plaintiffs in 
K their former temr&^Keech v. Sandford (1 White & Tudor’s L. C., 44). The 
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Irish Equity oases on the analogous question of a redemption by the tenant 
serve to illustrate the equity oontended for in this case — Kent v. Boberts (S Ir. 
Eq., Eep., 279), Jones v. Kearney (1 Drury & Warren, 134) and Nesbitt v. 
Tredinnick (1 Ball k B., 29). What was decided by the Privy Council in effect 
was thioT, that, immediately on the termination of the lease, the plaintiffs 
should be put back into possession of their tenure by the Bajah, but when the 
lease expired (i. e., in 1860), there was nobody to give them that possession. 
[Mr. Woodroffe, — In the plaint it is stated that Abbott was in possession, and 
that therefore the plaintiffs did not bring the suit.] What the plaintiffs say is 
this, that the circumstances connected with Abbott’s purchase and the auction 
sale to McArthur prevented them bringing a suit [8] against the Bajah on the 
expiry of the term of Watson’s lease. As against the Debs the mortgagees, or 
purchasers from them, the plaintiffs could not have asserted any title ; those 
persons were purchasers for valuable consideration without notice. But as 
soon as the Bajah succeeded in obtaining a reversal of that particular sale, 
their right revived as against him and all those claiming under him. The equity 
which is sought to be established was recognized in express terms by the 
Principal Sudder Ameen, and was affirmed by the Privy Council. With 
reference to the right of suing, the Principal Sudder Ameen made a reservation, 
and that reservation, it is submitted, was also affirmed ; for otherwise the 
affirmance would be absolutely futile. [Markby, J. — In Watson v. The 
Collector of Rajshahye (13 Moore’s I. A., 160), the Privy Council strongly 
objected to give effect to such a reservation.] In this case there is something 
more than a reservation, for it proceeds upon an express admission by the 
Bajah of the plaintiffs’ title.^ The plaintiffs were not aware of McArthur’s 
fraud until the Bajah’s decree in 1806. Limitation, therefore, cannot run from 
1860, even if it be supposed that the right to sue arose immediately on the 
expiry of the Watson’s lease — Dwarkanath Bkooya v. Bajah Ajoodhayiram 
Khanf^ [MiTTER, J. — That case was under Act XIV of 1859. Act IX of 
1871 is different.] S. 19 1 of Act IX of 1871 is for the purposes 
of my argument identical with s. 9 t of Act XIV of 1859. During the 
pendency of the proceeding to set aside the fraudulent sale, in which McArthur 
became purchaser, limitation did not commence to run. It was only when 
Bajah Ajoodhyaram Khan obtained possession of his property, and, instead 
of replacing the plaintiffs in their original tenure, began to deal [ 9 ] inconsis' 
tently with their rights, that his possession became hostile and adverse to them. 

* Mr. Woodroffe for the Bajah Bespondent. — The Principal Sudder Ameen 
had no power ^ make the reserv atio n contended for — Wats on v. The C ollector 

* Regular Appeal 267 of 1872, decided on the 22nd of December 1873. In this case, which 
also proceed upon the fraudulent sale to McArthur, it was held by MABKBY and BlROH, J'J., 
that where the allegations in a plaint sufficiently stated that the plaintiffs being entitled to 
property and being in enjoyment thereof were ousted therefrom under colour of a fictitious 
revenue sale in pursuance of a fraudulent contract, the fraud being so contrived as to make 
plaintiffs believe that they had no right of action at all, and the allegations were proved, the 
fraud would entitle the plaintiffs to claim the benefit of s. 9 of Act XIV of 1859 :^[See , 
imi) 81 Cal. 241 : 6 G. L. J. 885. ] 

t [$. V, suyTOf 2 Cal. 2. ] 

{ £Sec. 9 : — If any person entitled to a right of action shall by means of fraud have been kept 
from the knowledge of his having such right or of the title uj^n 
Computation of period of which it is founded, or if any document necessary for establishing 
limitation in case of con- such right shall have been fraudulently concealed, the time 
c^ed fraud. limited for commencing the action against the person guilty of 

• the fraud or aqcessoiy thereto, or a^inst any person claiming 
through him otherwise than in good faith apd lor a valuable consideration, .shall be reckoned 
|rom the time when l^e fraud first became known to the person injuuously affected by it, or . 
when he fifist had the means of producing or oompeUing the production of the concealed 
document, )\ 
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of Bajshahye (13 Moore's I. A., 1). The PrivV Oouncil simply affirmed the 
decree dismissing the suit of the plaintiff's father. They say nothing about 
the suit not being maintainable until the expiration* of the lease to the 
Watsons ; for, if the sale were illegal, as the plaintiffs allege in their plaint, 
Sreemunto Lall Khan was entitled to bring his suit at once. But, as §i matter 
of fact, the sale of 1837 was not illegal, and, as has now been admitted, was 
never set aside ; the title acquired by the Government was valid, and the 
Government simply transferred the rights it had acquired to the Bajah as an 
act of grace. The Irish cases cited by Mr. Kenftedy have no application ; they 
are founded on special statutes. In the present case, there was a total for- 
feiture of the rights of the plaintiffs in consequence of the revenue sale, and that 
sale having never been set aside, the forfeiture was not relievable either at law 
or equity. The sale acted as a complete annulment of the tenure ; and the 
tenure could never be revived or restored into being except by a fresh grant. 
[Mabkby, J. — Supposing the Government restored the zamindari, subject 
expressly to the right of the Watsons and the prior incumbrances, would not 
the tenure revive ?] The tenure vrould not revive ; but the plaintiffs would get 
a right to demand possession and a right to sue on refusal. [MlTTEH, J. — 
The evidence has not been taken yet, and it is difficult to say what the 
plaintiffs can prove, and what they cannot ; but supposing they fail to prove 
that the sale was illegal, but they succeed in proving that the zamindari 
was made over on condition of restoring the prior incumbrances, would not 
they be entitled to recover their tenure ?1 It is submitted they would not ; they 
would only get a right of action. Besides, the compromise was only between 
the Bajah, the Government, and the Watsons. The plaintiffs were no parties 
to it, and that was£l02 the reason why the Judicial Committee held that it in 
no way affected their rights. The Sudder Dewanny Adawlut wanted to fix an 
equity, but their decision was reversed. But supposing the plaintiffs are 
entitled to the benefit of that arrangement, why did they not sue in 1860? It 
is no answer to say that it was owing to the Bajah not being in possession. 
His right was existing. IMarkby, J. — The contention of the plaintiffs is 
that their right was not against the world, but a personal equity against the 
Bajah, Mr. Kemvedy — and those who took under him with notice.] As soon as 
those words are added, they dispose of the contention ,* for if that was so, the 
plaintiff's would be entitled to recover against the Bajah’s mortgagees as well 
as the Bajah himself. If they take under the arrangement, it is a legal right 
and not an equity. * An equity would only arise if the arrangement had been 
made behind their backs. The suit ought to have been brought within twelv*e 
years from the date of the restoration of the zamindari to the Bajah, or at all 
events from the expiry of the Watson's lease under cl. 141, sched. II, Act IX 
of 1871. [Mr. Kennedy — cl. 145.] The plaintiffs cannot take advantage of 
s. 19 of Act IX of 1871 ; they were perfectly aware of their title, and were 
therefore bound to sue when their right to sue arose. It has been contended 
for the plaintiffs that the fraud kept out of possession the party against whom 
the plaintiffs had a personal right. But they were not kept out of the know- 
ledge of their right ; in fact, nothing done by Abbott and McArthur could affect 
their right. They cannot, therefore, escape from the operation of the law of 
limitation. In conclusion, it is submitt^ l^^at the plaintiffs should not be 
allowed to start a new case in this Court. The equity which they now seek to 
fasten upon the Bajah was never raised in the pleadings —Eshen Chnruler Sing 
V. Shama Chum Bhutto (11 Moore’s I. A., 7). 

The Admcate-Oeneral for the Lessees , — The Irish cases cited do not apply, 
as they are founded on particular statutes ; and Keech v. Sandford (1 White 
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and Tndor’s L. C., 44) proceeded on the founds of public policy. In this case, 
Sreemanto Lall Khan^ a person who HiJ was sui juris, does not take action 
when his right accrues ; he remains quiescent until long after the period of limi- 
tation has elapsed. Should his representatives be now allowed to come into 
Court and disturb the titles of those persons whom he allowed by big 
quiescence to deal with the Bajah under the belief that he had no more 
subsisting title ? Even if the fraud committed by Abbott was a fraud against 
the plaintiffs, they were bound to oom6 into Court with reasonable diligence — 
Ohethamw, Hoare (L. B., 9 Eq.,*571). S. 19 of Act IX of 1871 cannot save the 
plaintiffs’ suit from being 'barred, for that section does not apply. In order 
to make it applicable, it must be assumed that the fraud of Abbott was 
tantamount to the fraud of the Bajah. How could that be ? The fraud was 
committed against the Bajah, and it is rather difficnlt to see how the fraud of 
another person to his injury can be said to be his fraud. 

Mr. Kennedy in reply. — Art. 141, sched. II of Act XI of 1871, would only 
apply, if the right of the plaintiffs were in its nature reversionary. But it is 
not so. What they claim is a personal equity against the Bajah and those 
claiming under with notice of the plaintiffs’ title. 

The following Judgments were delivered : — 

Markby, J. — In this case the plaintiffs sue to recover, in istemrari 
maurasi right, possession of an extensive tract of country in Zilla Midnapore. 
The property is of very large value, and the appeal has been very fully and ably 
argued. 

It is necessary to state ii» what shape the appeal comes before us. The 
plaint is not at all in the form prescribed in Act VIII of 1859, but, as cus- 
tomary in the mofussil, is a plaint and written statement combined. The 
plaint was admitted, and the defendants having filed their written statements, 
the case then came on before the District Judge for settlement of issues. 
Upon that hearing the District Judge, without taking any evidence, dismissed 
the suit. Against this decision the plaintiffs appeal. 

One of the questions which was argued before the District [12] Judge, 
and whi(th he decided, was whether the plaint disclosed a cause of action. 
The District Judge held that it did disclose a cause of action. Against this 
there is no appeal. The District Judge further held that the cause of action 
arose in 1837, and that ftie suit was barred by limitation, and against this the 
plaintiffs appeal. 

I am not quite sure from the judgment of the District Judge what he 
considered the plaintiffs’ cause of action to be. There can be no doubt that 
the plaint does disclose one cause of aotion, namely, that the person through 
whom the plaintiffs claim was in the year 1837 or thereabouts dispossessed by 
the auction-purchaser, under an illegal sale for arrears of Govemmenb revenue, 
which was afterwards sot aside. But that this was not the sole view put 
forward in the Court below is clear from the 3rd and the 11th issues. 

It therefore becomes necessary to consider what the plaintiffs’ cause of 
action is, and Mr. Kennedy, on Ulshalf of the plaintiffs, now states his case as 
follows : — It is necessary to set it out in full, as the terms of it will, no doubt, 
form tibe subject of much discussion hereafter. 

[After stating the facts as above, his Lordship continued] : — This is the 
ca^ of the plaintiffs. Besides stating the above facts, the plaintiffs expressly 
admit that b^ t^be proceedings which took place before the Collector, cons6<]|^nt 
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upon the sale for arrears of revenue of 1837* the mauraai tenure, which was 
then vested in Sreemunto Lall Khan, was put an end to. But they contend 
that, in consequence of the arrangement between the Bajah, the Government, 
and the Watsons, Sreemunto Lall Khan had a right as against the Bajah and 
all persons claiming under him, other than the purchasers for valuable con- 
sideration without notice, to be restored to his tenure. 

This right they contend, the Principal Sudder Ameen, by the decision of 
duly 1848, declared to be suspended, until the* expiration of the twenty years' 
ijara granted to the Watsons. They further say that this right was a per- 
sonal equity against the Bajah, which could not be enforced when the ijara 
expired against the mortgagees of the Bajah, because they had no notice of it. 
They say, moreover, that this equity was destroyed [13] by the sale for 
arrears of revenue in 1848, but that it arose again when Ajoodhia Bam recovered 
possession of the estate under the decree of the District Judge of Midnapore, 
affirmed by the High Court as above mentioned. 

It was very strenuously argued on the part of the respondents, especially 
by the learned Counsel who appeared for the Bajah, that the plaintitts could 
not be allowed to put their case in this way ; and as it was alleged that to 
allow them to do this would not only be contrary to law, but also would be a 
great hardship to the defendants, 1 think it right to state how in my opinion 
the matter actually stands. 

The suit, it must be remembered, was (as already stated) disposed of by 
the Court below at the first hearing upon the settlement of issues — not a tittle 
of evidence has yet been taken, and 1 neither affirm nor deny the truth or 
otherwise of any single one of the facts above stated. Some of them I believe 
ar^ not disputed, but many are so. 1 only state the case as it has been placed 
before us by the Counsel for the appellants. Moreover, it must be remembered 
that, by express provision of the Code of Procedure (s. 139), the Court may 
frame the issues from the allegation of facts which it collects from the oral 
expression of the parties or their pleaders, notwithstanding any difference 
between any allegation of fact and the allegation of fact contained in the written 
statement (if any) tendered by the parties or their pleaders. The allegations 
of fact, set out by us above, as relied on by Mr. Kennedy, do not, however, 
materially differ from the allegations of fact set out in the plaint, except in 
this that, whereas jn the plaint there were allegatjpns that both the revenue 
sales were set aside, those allegations are now withdrawn, and it is admitted 
that they were neither of them set aside (the sale of McArthur was set aside). 
As before pointed out, it is clear from the 3rd and 11th issues that something 
was said upon this point in the Court below, and it is very doubtful whether 
these allegations were not then withdrawn ; for it is to be observed that, whilst 
in the District Judge’s statement of the facts of the case in his judgment, no 
reference is made to either of the sales being set aside, and, whilst the 11th 
issue raises the question whether the [I4j tenure could be revived without the 
sale of 1837 being set aside, the plaintiffs did not ask for any issue upon the 
question whether or no that had been done. But if there were any doubt about 
this, and as to the application of s. 139 when the case is in the Court of Appeal, 
there are still the provisions of s. 141 under which “ at any time before the 
decision of the case, the Court may amend the issues or frame additional issues 
on such terms as to it may seem fit, and all such amendments, as may be 
necessary for the purpose of determining the real question or controversy 
between the parties, shall be so made.” The mode in which the case is now 
put on the part of the plaintiffs may render necessary the amending of the 
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iBsties or the framing of additiotial issues^ and this oan be done at the request 
of either party, either by this Court or the Court below, should the oase 
eventually go down W trial. 

There is moreover, in my opinion, ample authority in the decisions of this 
Court and of the Privy Council to justify the course which we have taken. 
In Joseph v. Solano (9 B. L. B., 44, at p. 458), Sir BlCHARD CouCH thus states 
what he considered the Privy Council to, have done in the oase of Mohammed 
ZaJioor Ali Khanv. Mussamut Thakooranee Butta Eoer (11 Moore’s I. A., 468) : 

** The Judicial Committee, having held that on the face of the plaint, no rele- 
vant oase was made against the defendants, but that in a suit, properly framed, 
if he proved his case, he would be entitled to a decree against one, and 
considering that a new suit would probably be met by a plea of the act of 
limitations, allowed the appellant to amend his plaint, so as to make it a plaint 
against that defendant alone for the recovery of money due on a bond. They 
considered that the liability on the bond might be tried on the issues already 
settled, but they would not intimate any opinion upon them and the evidence, 
and remanded the suit for retrial.” 

In the oase of Joseph v. Solano (9 B. L. B., 441, at p. 453) itself, the 
plaintiff sued upon a promissory note ; the Court of first instance held that 
one or two small items in the account, forming the consideration for 
this note, were illegal, and on that ground dismissed the suit. [Id] Sir 
Bichabd Cough agreed in this opinion, and considered that, with regard 
to this note, the plaintiffs’ suit had failed and ought to be dismissed ; but 
he allowed the plaint to be amended and an issue to be framed, in order to 
enquiry what amount was due to the plaintiff in respect of the consideration 
of the note. That is going far beyond what we propose to do here. 

It is said that the decision of Eshen Ohunder Singh v. Shama Churn Bhutto 
(11 Moore’s I. A., 7) shows that we ought not to allow the plaintiffs to set up 
the q^se upon which they now seek to rely. In my opinion that case has no 
application whatever to the present. The observations of the Privy Council in 
that case were based upon the position of this Court when hearing a special 
appeal, at which stage all consideration of the facts is excluded ; and they point 
out that the learned Judges, whose judgment was under appeal, after all the 
evidence had been taken and the facts conclusively found, had decided the case 
upon an assumed state of facts contrary to those stated in the plaint, and devoid 
nofTonly of allegation, but also of evidence in support of it. That is not what 
is going to be done here. It is true that the Privy Council say they ** desire to 
take advantage of it ” (the particular case before them) '' for the purpose of 
pointing out the absolute necessity that the determination in a cause should be 
founded upon a case either to be found in the pleadings or involved in or a con- 
sistent with the case they thereby made” (11 Moore’s I. A., 20); and this has 
been supposed to prohibit all departure whatsoever from the written allegations 
of the parties. But we must read this decision of the Privy Council with the 
other decision already referred to, and which was decided only a few months 
afterwards. The Privy Council must also have been aware that there were no 
regular pleadings in this country, apd they must also have been aware of the 
provisions of the Code of Procedure to which I have referred, and I have no , 
doubt, therefore, that by the word pleadings ” in this passage was meant such 
allegations as the parties put forward at the proper time and in the proper 
manner ; and that the practice that the Privy Council wish to enforce is not an 
absolutely rigid adherence to the plaint and written statements (which the Code 
declaims not tdi be necessary), but that care [16] should be taken tq rais^ 
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properly on the^Usues and at the proper time tlie questions to be tried, so as to 
give the parties an opportunity of producing their evidence and being, heard 
upon the points upon which the decision of the case ultimately turns. I think, 
therefore, that there is no objection to the plaintiffs putting their case as they 
now seek to put it. 

It was further objected that no such right to be restored to the tenure as 
the plaintiffs now put forward could Jbe claimed ; in other words, that the 
case of the plaintiffs as now put did not disclose any cause of action. I do not, 
however, think that we could dismiss the suit on thjs ground. Whether any 
such right, as the plaintiffs now claim, can be established by law, will be 
determined hereafter when the facts are fully ascertained. 

Another objection raised by the respondents to the mode in which the 
plaintiffs’ case is now put was that, if ihe plaintiffs ever had any such right as 
that which they now claim, it had been abandoned by the conduct of Sreemunto 
Lall Khan, particularly by his conduct with reference to the litigation of 1844 
in which he was plaintiff. But this, 1 think, cannot be determined now. If the 
suit be tried, this may form one of the issues. 

Then we come to the question whether the claim of the plaintiffs is on the 
face of it barred by limitation, and of course in determining this point at this 
stage of the proce^ings, we must take the case as the plaintiffs choose to put 
it, provided that they keep within the allegations made. 

Now, from the mode in which the arrangement between the Bajah, the 
Government, and the Watsons is stated in the first part of the plaint, 
I should certainly have thought that any right Sreemunto Khan obtained 
thereby might have been asserted at once. He could apparently have required 
the Bajah to recognize his tenure at once. This the Bajah might have 
done by allowing Sreemunto Khan to stand between himself and the 
Watsons in respect of the lands covered by his tenure, which would in 
no way have interfered with their ijara, and would have put him at on#e in 
possession of a large income. To this income, if there be anything in his 

f resent case at all, it would appear to me that he was then entitled. Instead, 
17] however, of asserting this right, Sreemunto Khan chose to join with the 
Bajah in trying to get rid of the Watsons altogether by asserting that he held 
bis tenure under the Watsons instead of over them— a right which he failed to 
establish. That, however, is not the view whicK the plaintiffs now put 
forward as to the effect of the transactions between the Bajah, the Watsons, 
and the Government. They contend that, during the ijara of the Watsons, 
Sreemunto Khan's rights as mukararridar were entirely suspended, and they go 
so far as to assert that this point has been finally determined by the decision 
of the Principal Sudder Ameen. I do not assent to this latter contention. I do 
not think that this view, which certainly seems to have been in the mind of the 
Principal Sudder Ameen, was afSirmed by the Privy Council. Nor can I help 
considering it as something extraordinary that the Government should have 
done this apparent injustice to Sreemunto Khan. I do not see why an arrange- 
ment should have been made which benefited the Bajah at his expense when 
the general desire was to protect the claimag;its on the zamindari. But I must 
admit that we are not now in a condition to decide this question, because 
the documents which show the exact nature of the transaction are not before 
us. They were apparently filed with the plaint, but were removed from 
the record by order of the District Judge, and have not been restored, and I can- 
not therefore undertake to say that the effect of the transaction cannot have 
been such as the plaintiffs allege and as the Principal Sudder Ameen appears to 
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hew thought. I oannot, therelore, say that the right no w set up was aipaiM of 
being Asserted its soon^es the Rajah was restored to his zamindari^ and that, on 
this ground, it is barr^ by limitation. 

Again, it is contended for the defendants that, if Sreemunto Kbm^s intei^st 
was susppnded during the ijara of the WatsoUs, it was then ih the nature of a 
remainder or reversion, which fell into possession in 1860, and that the suit 
was therefore barred within twelve years of that date under the provisions of 
cl. 141 of sch, 2 of Act IX of 1871. 'But Mr. Kennedy meets this by the 
assertion that the right of Sreemunto Khan or his representatives was merely a 
personal equity as [ 18 ] against the Bajah, and not anything in the shape of a 
remainder or a reversionary right to the land itself. 

Here, again, without the documents before us, it is impossible to say what 
was the nature of the plaintiffs* right, and, if the plaintiffs choose to put their 
case in this way, I do not think we can then apply this provision of the statute. 

As far as I can see, if the plaintiffs succeed in establishing their case in the 
way in which they now put it, no question upon the statute of limitation really 
arises at all. They base their present right upon the last recovery of the estate 
by the Rajah Ajoodhia Ram by the decree of the District Court of Midnapore, 
affirmed by this Court, and say their cause of action arose when he recovered 
actual possession of the estate. It is really, therefore, at the present stage of 
the inquiry rather a question whether the plaintiffs disclose a cause of action 
than whether the suit is barred by the statute of limitation. I have already said 
that I am not prepared to say that the case of the plaintiffs as now put dis- 
closes no cause of action. I think sufficient is stated to render it necessary 
that the suit should be tried. 

In this view, it is^ of course, unnecessary to express any opinion upon the 
contention of the plaintiffs that, even if Dhey could have brought their suit 
whilst the Rajah was out of possession, they would be protected by the provi- t ' 
sions of s. 19 of Act IX of 1871. But as that point has been argued and may 
possibly arise again, I may say that, in my opinion, s. 19 does not apply to 
thiG%Gase, because I do not think the plaintiffs allege that they claim through 
either Abbott or McArthur, by whoso fraud they allege that they were kept in 
ignorance of their rights. 

The lower Court seems also to have propose«d to deal with the 11th and 
12th issues, and what I understand to be the opinion of the lower Court on 
these issues is that the Privy Council had finally decided, on the 3rd February 
1854, that the maurasi ttjnure was destroyed by the revenue sale of 3837 and 
could not be regained until that sale was set aside by a suit. The Privy 
Council do undoubtedly say in one passage — “ all the right of that party (i. e., 
Sreemunto Khan), was merely to institute a suit for the purpose of setting 
aside the sale which had [ 19 ] been made to Government, and the lease which 
had been granted under that sale.” But the view of the case now put forward 
was certainly not then suggested to the Privy Council and was not adjudicated 
on. The objection, if it is worth anything, falls rather under s. 7*^ of the 
Procedure Code than under s. 2,t but I do not think it falls under either; for 


[Sec. 7 Every suit shall include the whole of the claim arising out of the cause of 
action, but a plaintiff may relinquish any portion of ,his claim 
in order to ^ bring the suit within the jurisdiction of any Court. 
If a plaintiff relinquish or omit to sue for any portion of his 
claim, a suit for the portion so relinquished or omitted shall not 
afterwards be entertained.] 
t [Sec. 2 : — The Civil Courts shaU not take cognizance of any suit brought oh a cause of 
TT 1 which shall have been heard and determined by a Court 

unless suit pre _ u y competent jurisdiction in a former suit between the same 
parties or between parties under whom they claim.} ^ 


Suit to include the whole 
claim. Relinquishment of 
part of claim. 


and determined. 
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if )!h« view erf the traneaotion between the Oovemment* ^e tfafe^i iMwS iUo 
Bajah, whioh the plaintiffs now oontond for, be eOrreoi, tbeir pKBeat OiUSO Or 
action was not in existence at all at that time. 


e 

Lastly, the lower Court held that the plaint ought to be returned upon the 
ground that it is deficient in the particulars required by s. 26 of Act YlII of 
1859. That section requires that “ TiChen the claim is for land or for any 
interest in land, the nature of the tenure or interest must be specified ; and if the 
claim be for land forming part of a village or otbef known division, or for a 
house, garden, or the like, its situation shall be described by the setting forth of 
boundaries, or in such other manner as may suffice for its identification ’’ (cl. 5). 
Taking this with the form given in cl. 4, id is clear that, when a whole estate 
bearing a name is sued for, the boundaries need not be given. The plaintiffs 
here seek to recover two estates, ** Mouzah Barooah,” formerly included in Hudah 
Tomapara and now included in the map of Hudah Satpatti Jungle Mehal, and 
“ Jungle Mehal, Hudah Satpatti, &c., composed of the turrufs therein comprised, 
viz., Turruf Boygurh, Turruf Gurwah, Turruf Sabboni, and Turruf Nij Satpatti, 
and the mouzahs situated within them.’* This is the correct translation of the 
plaint given to us. 


My learned colleague suggests that the plaintiffs should make their plaint 
more precise by filing their survey maps of the mouzahs whioh they claim, and 
1 concur in that view. The plaintiffs, therefore, will be ordered to do this. 


In my opinion, the decree of the lower Court, dismissing the suit, should 
be set aside, and the suit remanded to the District Judge of Midnapore for 
; triak 


The coats hitherto incurred will abide the result. 

Hitter, J, — 1 am also of the opinion that the judgment of [20] the lower 
Court cannot stand. But I desire to record the grounds upon which I tfiink 
that, at this stage of the case, the lower Court was not right in dismissing the 
suit as barred by limitation. Upon the other objections raised before us on 
behalf of the respondents, I entirely concur in the reasons given by my learned 
colleague in overruling them. 


The plaintiff puts his cause of action as having artsen when the defendants’ 
possession was restored. This is admittedly within the time allowed by the 
law of limitation for bringing a suit of this nature. At this stage we cannot say 
that, according to the case which has been put before us, the ground upon which 
the plaintiff's case has been made to rest does nob constitute a valid cause of 
action. The contention of the learned Counsel for the plaintiff has been that, 
according to the arrangement under which the zamindari was restored to the 
defendant, the plaintiff acquired an equitable right which would entitle him to 
demand possession of bis mokururee property from the Eajah, whenever he 
happened to be in a position to make good that right. It has been further said 
that this being a personal equity against the Bajah, enforceable against him or 
persons deriving their title through him with notice of the existence of this equity, 
it could not be enforced against the Eajah’s mortgagees, because they had no 
notice of this equity, and the time for enforcing it against the Bajah arrived 
only when his possession over the zamindari was established. Without 
allowing the plaintiff to adduce his evidence, we cannot say that this case, as 
put before us, cannot succeed, and must be therefore dismissed at this stage. 
Again, if the facts upon which the plaintiffs’ case as put before ps is based be 
established, it would be a question requiring serious attention whether the 
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'^iaintiffs* claim would ^ot be saved from the operation of the law of lindtatibn 
f under the provisions of s. 29 of Act I of 1845.’^ But it is not necessary to 
consider this question now, because, upon the other contention raised by the 
learned Counsel far the plaintiff, I am not prepared to say at this stage that 
the cause of action disclosed is not such a valid cause of action that the 
plaintiffs can successfully maintain this suit upon it. 

But it has been said that, upon the statements of the plaintiffs* [2iJ case, 
it Is evident that the cause of action for the establishment of the plaintiffs' title 
accrued at a much earlier date, and counting from it, the present suit has not 
been brought within the time' allowed by the law of limitation. The contention 
of the learned Counsel for the respondent upon this point is two-fold. First, 
that immediately on the restoration of the zamindari to the defendant in the 
year 1842, the, plaintiffs* cause of action arose; and secondly, if it did notarise 
then, at any rate it arose in the year 1860, when the time of the ijara to 
Messrs. Watson & Co. expired. 

In the year 1842 when the zamindari was restored, it has now been 
conclusively established that the plaintiffs were not entitled to possession. In 
a suit instituted by the father of the plaintiffs, against Messrs. Watson & Co., 
which wont up to the Judicial Committee of the Privy Council, it was held that 
the zamindari was restored to the defendant, preserving intact the rights which 
Messrs. Watson & Co. acquired under the then existing revenue sale law. But 
it has been said that the father of the plaintiffs could assert his right 
immediately by asking the Bajah to recognize his tenure by allowing him to 
stand between him (the Bajah) and the ijaradars, Messrs. Watson & Co. This 
he could not do, because the ijara lease extended over the whole of the jungle 
mehai, while the plaintiffs* tenure comprises only a portion of it. He could 
only ask the Bajah to account to him for his share of the profits derivable from 
the ijaradari proportionate to the interest he had in the jungle mehai. But if 
the Bajah failed to account to him in any particular year for his share of the 
profits, that gave rise to a cause of action for suing the Bajah to recover his 
share of the profits, a cause of action very different from the one upon which 
the present suit has been brought. I do not mean to say that under no 
circumstances non-payment by the Bajah to the plaintiff*s father of his share 
of the profits could give rise to a cause of action upon which he would be bound 
to sue within the time aljowed by law to enforce the right alleged to have been 
secured to him by the compromise between Government and the defendant. 
Facts might be established which would go to show that such a cause [22] of 
action did accrue. But there is nothing in the statement of the plaintiffs* case 
as it was put before the lower Court or before us, from which we can say that 
this was the case. Furthermore, it appears to me that it has not been admitted 
by the plaintiffs that the defendant did not account to them for their share of 
the profits during the continuance of Watson's ijara lease. 

Then as regards the other contention. The learned Counsel for the plain- 
tiffs answers it by asserting that their right is of such a nature that it could not 
be enforced against the Bajah’s mortgagees who had no notice of it. Without 
an enquiry into the nature of thi^^ right, and without an enquiry into the ques- 
tion, whether the mortgagees had or had not such notice, we cannot say that 
thisjs not a sufficient answer. Further, as I have already observed before, it is 
a question which would require serious consideration in this case, whether the 
provisions of s. 29 of Act I of 1845 would not enure to the benefit of the 
^plaintiffs. Although it has been declared by a competent Court that the revenue 
sale of tbe zamindari in 1848 is to b e treated as a mere private sale totween 

♦ [gt V. supra, S Cal. 2.] 



ibbd d^e&di^ts on the one handf and the aubtidn-purchas^t the subsequent 
tninsferees on the other hand, it by no means follows thaf, after the zamindart 
oazne back to the defaulting proprietor, the under-tenants would not be entitled 
to rely upon s. 29 of the sale law of 1845 for being restored to their tenures. * 

For these reasons, I do not think that, at this stage of the case*without a 
trial of it, the plaintiffs’ case should be dismissed as barred by limitation. 

• Appeal allowed. 


NOTES. 

[As to amendment of pleadings, the Civil Procedure Code, 1908, contains the following 
provisions : — Order I, rule 10 (in respect of parties), Order VI, rules 16 and 17. 

See (1895) 22 Gal., 692, where this case was referred to.] 


[28] APPELLATE CEIMINAL. 


The 15th June, 1876. 

Present : 

Mb. Justice Maopherson and Mr. Justice Morris. 


The Queen 
versus 

Bholanath Sen."'' 

1 = 2fl W. R. Or. 57 ] 

Criminal proceedings — Irregularities— Effect of waiver by prisoner — 
Disqualifying interest of Judge — Judge giving evidence. 

The jailor of a district jail being accused by one of the jail clerks of falsifying his accounts 
and defrauding the Government, the matter was enquired into by the District Magistrate, and 
the jailor was, by the Magistrate’s order, placed on trial before a Bench of Magistrates, 
consisting of the District Magistrate himself, /]>, the Officiating Superintendent of the Jail, and 
three other Honorary Magistrates. The prisoner and his pleaders were alleged to have stated 
before the commencement of the trial, on being questioned, that they had no objection to the 
composition of the Bunch, but after the charges had been fjramed, the pi'isoner’s Counsel 
objected to the Bench as formed. The District Magistrate directed the Government Pleader 
to prosecute, and both the District Magistrate and L gave eyideuce for the prosecution. After 
the case for the prosecution was closed, two formal charges were drawn up, namely, that the 
prisoner had debited Government with the price of more oil-seed than he actually purchased, 
and that he had received payment for certain oil at a higher rate than he credited to Govern- 
ment. The moneys, the receipt of which was the subject of the first charge, were obtained 
by the prisoner on the strength of certain vouchers which he had induced L to sign as correct, 
and L had sanctioned the sale at the rates credited to Government. Upon the prisoner’s 
giving the names of the witnesses he intended to call in his defence, L was deputed by his 
brother Magistrates to examine some of them who were connected with the jail, in order “ to 
guard against deviation,” and the depositions so taken were placed on the record, ” to be used 
by either party, though not themselves as evidence.” The prisoner was convicted. On a 
motion to quash the conviction — 

RelAi that L had a distinct and substantial interest which disqualifiod him from acting 
ais Judge. 

* Criminal Motion, No. 800 of 1876, against the order of the Sessions Judge of Midnapore, 
dated the 11th February 1876. 
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Hefil, further, that^ although a Magiatrate is not disqualihed from dealing with a ease 
judioially merely beoause in his character of Magistrate it may liave been his duty to initiate 
the proceedings, yet a Magistrate ought not to act judioially in a case where there is no 
necessity for his doing so, and where [M] he himself discovered the ofience and initiated 
the prosecution, and where he is one of the principal witnesses for the prosecution* 

Held, further, that the recording the statements of the prisoner’s witnesses was irregular. 

Criminal proceedings are bad unless they are conducted in the manner prescribed by law, 
and if they are substantially bad, the defect will not be cured by any waiver or consent of the 
prisoner. 

The prisoner Bholanath Sen, while oocupying the post of jailor of the 
District Jail at Midnapore, was accused by one of the jail clerks of falsifying 
his books and defrauding the Government. The matter was enquired into by 
the District Magistrate, Mr. Harrison, by whose order the prisoner was placed 
on trial for criminal breach of trust as a public servant before a Bench of 
Magistrates consisting of Mr. Harrison himself and four Honorary Magistrates. 
One of the latter was a Mr. Larymore, who, at the time of the commission of 
the alleged offences, and at the time of the trial, was the Officiating Superin- 
tendent of the Jail and the prisoner’s immediate superior. In his judgment in 
the case Mr. Harrison stated that the prisoner and his pleaders were asked, 
before the commencement of the trial, whether they had any objection to the 
composition of the Bench, and that they distinctly said they had none 
whatever. The prisoner’s consent, however, was not formally recorded, and 
after the charges were drawn up the prisoner’s Counsel objected to the Bench 
as formed. Under instructions from Mr. Harrison, the Government Pleader 
appeared to prosecute, and both Mr. Harrison and Mr. Larymore gave evidence 
for the prosecution. After the case for the prosecution was closed, two distinct 
charges against the accused were framed, the first of debiting Government with 
the price of more oil-seed than he actually purchased, and the second of 
receiving payment for certain oil at a higher rate than he credited to Govern- 
ment. As regards the first charge the prisoner was alleged to have received 
money for the oil-seed on the strength of certain vouchers which he had induced 
Mr. Larymore to countersign as correct, and with respect to the second charge 
the prisoner’s defence was that Mr. Larymore had himself sanctioned the sale 
at the rate credited to Government. Upon the accused giving the names of the 
witnessess he intended to [25] call in his defence, Mr. Larymore was deputed 
by his brother Magistrates to examine some of them who were connected with 
the jail and to take down their statements at once in the presence of the agents 
of both pairties in order to prevent any suggestion that the witnesses had been 
tampered with and to guard against subsequent deviation.” The depositions 
BO taken were placed on the record ** for the use of either party, though not 
themselves as evidence.” Separate judgments were written by the various mem- 
bers of the Bench, but all five joined in signing the finding and sentence of the 
Court convicting the accused on the two charges of criminal breach of trust 
under s. 409 of the Penal Code, and sentencing him to two periods of rigorous 
imprisonment, amounting in all to two years, and to a fine of Bs. 1,000, and in 
default of payment of the fine to six months’ additional imprisonment. 

An appeal by the prisoner to Che Sessions Court was dismissed and he now 
moved the High Court to quash the conviction. 

Mr. if. Ohose (Baboo Boidomth 8m with him) for the prisoner. — ^The 
conviction is bad not merely on the ground of the serious irregularities which 
mfbrked the whole course of the proceedings, but becauie the Bench of 
Magistratee,^^as constituted, was incompetent to try the case. The Diftoict 
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Moigistrato who preside^ at the trial was Virtually the prosecutor, and 
Mr. Larymore was matdnaliy, in fact pecuniarily, intere^sted in the result of the 
trial, and therefore disqualified from acting as Judge : Queen v. Meyer (1 Q. B. D., 
173), Quern v. Hzralal Das (6 B. L. B., 422) ; and the presumed consent of the 
prisoner would not cure the disqualification — Queen v. Bertrand (L. B|, 1 P. C., 
620). Further it was illegal, or at least highly improper, for these gentlemen 
to Im both witnesses for the prosecution and judges of the prisoner’s guilt or 
innocence. Taylor on Bvidenoe, 5th ed., 1197. The Bench of Magistrates, in 
deputing Mr. Larymore to take the depositions'of the witnesses for the defence, 
committed a grave irregularity, and one which hasT materially prejudiced the 
prisoner in his defence. 

[86] The Judgment of the Court was delivered by 

Haopherson, J. — This is an application to the High Court under s. 297 of 
the Criminal Procedure Code. ^ 

The petitioner, Bholanath Sen, has been convicted by a Bench of Magis- 
trates at Midnapore on two charges of breach of trust, under s. 409 of the 
Indian Penal Code. He was sentenced to two periods of imprisonment, amount- 
ing, in all, to two years’ rigorous imprisonment, with a fine of Bs. 1,000 and in 
default of payment of the fine six months* additional imprisonment. 

We are asked to quash the conviction on the ground of various substantial 
illegalities and irregularities, most of which are set forth in the petition 
presented to this Court. 

The seventh of the grounds stated in the petition is, that it was illegal and 
improper that a certain Mr. Larymore should have* been one of the Bench of 
Magistrates who tried this case. It appears to us that this is a good ground of 
objection, and that, under the circumstances, the presence of Mr. Larymore, 
who had a substantial interest in the prosecution vitiated the proceedings, and 
makes it necessary that the conviction should be quashed. , 

The prisoner Bholanath Sen was the jailor of the District Jail at Midna- 
pore, of which Mr. Larymore was the Superintendent at the time of the trial 
and at the time of the commission of the offences for which Bholanath Sen was 
tried. Bholanath Sen was Mr. Larymore’s immediate subordinate in the 
management of this jail, and the moneys, the receipt of which was the subject 
of the first charge, were drawn by him from Goverftment on the strength ^f 
certain bills or vouchers which (although in fact incorrect) Mr. Larymore had 
been induced by the accused to countersign as correct ; while as regards the 
second charge, which was for receiving payment for certain oil at a higher rate 
than he credited to Government, the defence was (and Mr. Larymore proved it 
to be true) that Mr. Larymore had himself sanctioned the sale at the rate with 
which the prisoner credited the Government. 

The whole case was, that the prisoner, by deceiving and [27] imposing 
upon Mr. Larymore, had fraudulently got the sums of money, the receipt 
and appropriation of which was charged against him as criminal breach 
of trust. Mr. Larymore being the Superintendent in charge of this Jail, 
and being connect^ in this manner with the sums which the prisoner was 
aUeged to have misappropriated, it is evident that he was most substan- 
tially interested in the matter, and that he was by no means free from the 
possibility of pecuniary responsibility in respect of it. That being so, it was 
most unfortunate that the District Magistrate should have thought fit to select 
Mr, Larymore to sit as one of the Judges in the case. 
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The Magistrate says that ilr. Larymore was friendly to the prisoner, and 
that it was witli a de^re to assist the prisoner that he put Mr. Larymore on 
the Bench. But the Magistrate really erred if he selected Mr. Larymore 
because he was supposed to be specially friendly to the prisoner, almost as 
much as.he would have erred had he selected him for the opposite reason. A 
criminal prosecution is not in the nature of a friendly arbitration. It is a 
penal proceeding of a very grave and serious kind, in which it is impossible to 
proceed too strictly according to the riiles prescribed by law. Connected as 
Mr. Larymore was with the prisoner in the very matters which were the subject 
of the trial, it is impossible that his sitting as one of the Judges could be right. 
It is one of the oldest and plainest rules of justice and of common sense that no 
man shall sit as judge in a case in which he has a substantial interest. That 
is the law of this country as much as it is the law of England. [See the 
decision of a Full Bench of this Court in the case of The Queen v. Hiralal Das 
(8 B. L. E., 422) and the oases there referred to. See also a very recent case 
in England — The Queen v. Meyer {1 Q. B. D.f 173).] 

The District Magistrate says, that Mr. Larymore’s interest in the matter 
was very indirect. In this we cannot agree with him : for it is quite clear, 
even from the evidence given by Mr. Larymore himself, that he had a most 
distinct and substantial interest. Under certain circumstances it might have 
proved a direct pecuniary interest. The District Magistrate [2B3 himself says 
as to the second head of charge, — ** there is this to be said in palliation of it, 
that Mr. Larymore’s consent was obtained to the price, while the quantity sold 
was probably fixed in the accounts with a view to square the monthly 
statements.'* 

We think that, were it on this ground alone, the conviction ought to be 
quashed. 

But, in addition to this, there are several other very serious irregularities 
to which our attention has been called. 

The Bench of Magistrates consisted of the District Magistrate, Mr. Harrison, 
Mr. Larymore, the Officiating Superintendent of the Jail, Dr. Bachelor and two 
native gentlemen, being a Bench of five. In the course of the trial, both 
Mr. Harrison and Mr. Larymore were examined as witnesses for the prosecution. 
TA^ithout saying that it is illegal for a Magistrate to give evidence in the 
witness-box in a case with which he is dealing judicially, it clearly is, on 
general principles, most undesirable that a Judge should be examined as a 
witness in a case which he himself is trying, if such a contingency can possibly 
be avoided. [See the Full Bench case — The Queen v. Hiralal Das (8 B. L. R,, 
422) —already referred to.] The mere fact that Mr. Harrison and Mr. Larymore 
were necessary witnesses for the prosecution was a most cogent reason why 
neither of them should have been members of the Bench by which the prisoner 
was to be tried. Mr. Harrison waa almost as much out of place on the Bench 
as was Mr, Larymore. For the whole alleged fraud was discovered by 
Mr. Harrison himself : the prosecution was initiated, and the Government pleader 
was instructed by him : and he was one of the most important witnesses for the 
prosecution. That being the District Magistrate’s position, we cannot conceive 
why he did not place the case (which is really a very important one) before 
some Magistrate in no way connected with it, who might have disposed of it 
himself, or might have committed the accused for trial to the Sessions, instead 
of igoing out cH his way to have the case tried by a Special Bench composed of 
Magistrates, M whom two were manifestly objectionable. 
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C29] In making th^se remarks, we do not say that a Magistrate is 
inoapaoitated from dealing with a case judicially, merely because in his character 
of Magistrate it may have been his duty to initiate the proceedings. We only 
say that it was wrong that the District Magistrate should deal with a case 
judicially when there was no sort of necessity ‘ for his doing so, wheh he had 
himself discovered the alleged fraud and initiated the prosecution, and when 
he was one of the principal witnesses against the prisoner. 

Then, again, we find that after the case* for the prosecution was closed 
and formal charges were drawn up, and the accused had given the names of 
the witnesses whom he intended to call, Mr. Larymore was deputed by his 
brother Magistrates to go and take the depositions of some of these witnesses. 
Mr. Harrison in his judgment says : — “ When the witnesses for the defence 
were named, most of them were connected with the jail. As it would certainly 
be said by whatever party they gave evidence against, that they had been 
tampered with, the Court suggested, and both sides agreed, that these state- 
ments had better be taken down at once in the presence of the agents of both 
parties and of one of the Honorary Magistrates, to guard against ' subsequent 
deviation*. Accordingly, they were questioned, and their answers recorded in 
this way on the 12th and 13th November, and the statements are placed with 
the record for the use of either party, though not themselves as evidence.** 
We are unable to understand what such a proceeding is supposed to mean. 
Here is a man being tried on a very serious charge, who names the witnesses 
whom he means to call. Thereupon ** the Court ’* suggests that ** to guard 
against subsequent deviation,” the statements of these witnesses should be 
taken down at once in the presence of one of the Honorary Magistrates and 
of the pri8oner*s agent. Accordingly, the statements are taken down by 
Mr. Larymore, and the depositions so recorded *' are placed with the record 
for the use of either party, though not themselves as evidence.** This was a 
most irregular and unfair proceeding. The Court had no possible right to 
receive from Mr. Larymore or from anybody else statements recorded after 
such a fashion, or to place [80] these statements with the record, if they 
were not themselves evidence. As a matter of fact, these statements were 
taken down and were placed with the record, for the sole purpose of being used 
against the prisoner. And they are practically so used by the Magistrate, 
Mr. Harrison, who, in his judgment, says “ Now, Uma Churn Chattorjee*s 
evidence I have already said I consider quite unwortlfy of credit, and it ^11 
be observed that when his statement was^ taken before Mr. Larymore on 
November 13th, he was never questioned about these purchases or said any- 
thing about them.** 

In our opinion, the deputing Mr. Larymore to take in an irregular way 
the statements of the witnesses whom the prisoner meant afterwards to call in 
support of his defence, was most unfortunate. It was quite illegal and 
unjustifiable. The District Magistrate, Mr. Harrison, in his judgment, says, that 
when the Court suggested, " that these persons should be examined at once in 
the presence of one of the Honorary Magistrates,** both sides agreed '' that 
this had better be done. And doubtless he i;plies on that agreement,** as justi- 
fying and sanctioning what was done. So, as regards the objection taken to 
Mr. Larymore*8 being on the Bench and to Mr. Harrison's own presence there, 
he relies on the consent given by the prisoner in the first instance. 

The District Magistrate has throughout these proceedings treated them 
very much as if they had been proceedings pending in a civil suit and has lost 
sight of the wide difference which exists between a civil suit and a criminal 
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pnmMffon. Orimiml proceedings sre bad, unless they are conducted in the 
manner prescribed bf law ; and it 6hey are substantially bad in themselves, 
the defect will not be cured by any waiver or consent of the prisoner. When 
the irregularities are ail unfavourable to the prisoner, as in our opinion they 
elearly Were in the present case, it is impossible for any Court to consider 
a waiver consent as binding on him. It is the duty of Magistrates and all 
Criminal Courts to follow the procedure prescribed by law, and there is no 
law which sanctions their intentional departure from that procedure ; and then 
attempting to protect themselves against the consequences of such departure 
[SI] by getting the accused person to say he consents to it. In the mofussil, 
most prisoners, not properly defended, would probably assent to any irregularity 
which the Judge or Magistrate trying him chose to suggest. Thera would 
an end to all procedure if such an assent were held to warran\ material and 
important irregularities. 

But after all what really was the nature of the consent given by the 
prisoner as to the composition of the Bench ? After the witnesses for the 
prosecution had been examined, formal charges were, on the 10th of November, 
drawn up, and the plea of * not guilty * was recorded. The accused gave the 
names of his witnesses, and the further hearing was adjourned to the 4th of 
December. In his judgment, Mr. Harrison says : — ** After the charge was 
drawn up, and the case resumed after the long adjournment for the defence, the 
accused’s Counsel objected to the composition of the Bench, both to 
Mr. Larymore’s presence on it and to mine. Except under the special circum- 
stances of the case Mr. Larymore’s presence on the Bench might obviously be 
questionable, and hence before commencing the trial the accused and his 
pleaders were expressly asked, if they had any objection to the composition of 
the Bench, when they distinctly stated that they had none whatever, &o.” 

It is to be noted that the objection was raised and pressed, before the case 
had proceeded further than the point of drawing up formal charges and recording 
the plea of ** not guilty ” ; also that before that time both Mr. Harrison and 
Mr. Larymore had given evidence as witnesses on behalf of the prosecution. 
But it is not stated, and there is nothing to lead us to suppose, that when the 
prisoner was asked whether he objected to the composition of the Bench, he 
was warned that Mr. Harrison and Mr. Larymore were both very important 
witnesses for the prosecution. The record of the case does not show that, 
when the prisoner was first brought before this Bench, he was asked whether 
he objected to its composition ; except that Mr. Larymore deposes to the fact 
which is confirmed by Mr. Harrison in his judgment. It is a matter of 
comparatively little consequence whether it is recorded or not. But if the 
Magistrates really intended to rely [88] on the prisoner’s consent, that consent 
ought to have been formally and accurately recorded at the time it was given. 

On these grounds, and without entering into the other objections which 
the prisoner's Oounsel take to the conviction, we think it clear that there have 
been most serious and material errors in the proceeding in this case, which 
have been greatly to the prejudice of the prisoner. We, therefore, set aside the 
conviction and sentence, and order that the prisoper be discharged and that 
the fines, if paid, be refunded to him. 

The Magistrate Of the District, no doubt, had authority to direct that this 
ease should be tried by a Bench of Magistrates. But a complicated and some- 
what difficult case Uke this is by no means one which it is desirable to pl^e 
liirfore suchla Court. And the result shows that this is so. The case |s ^me 
in whicl^ Ihe strictefst accuracy is necessary : whereas the proceeding^ have 
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been diffuse and loose in the highest degree. Moreover, there is uot oiid 
/ judgment " by the Court, but a smes of judgments, wlfioh to say the least of 
it is most inconvenient* Mr. Harrison writes the judgment (a most voluminous 
one) on the first charge, and says that he concurs with Mr. Larymore’a 
judgment on the second charge. Mr. Larymore writes a judgmefit on the 
second charge, and says he concurs in Mr. Harrison’s judgment on the first 
charge. Dr. Bachelor writes that he concurs in the judgment of Mr. Harrison 
and Mr. Larymore. And the two native Magistrates write a long judgment of 
their own. All the five Magistrates, however, so join in signing in a regular 
way the final ** finding and sentence ” of the Court. The case comes before us 
under somewhat peculiar circumstances ; for the prisoner availed himself (as 
to a portion of his case at least) of his right of appeal to the Sessions Judge. 
The appeal was unsuccessful, although ho, in his petition, repeated his objections 
to the constitution of the Court which tried him. Notwithstanding that the 
appeal was dismissed, it appears to us that the irregularities on which we have 
dwelt are so serious and so important as to render it imperative on us even now 
to quash the whole proceedings. 

Conviction quashed. 



MOTES. 

[ PRISOMER*8 CONSENT TO DEPARTURE FROM PROCEDURE— 

It ifl the duty of Magistrates and all Criminal Courts to follow the procedure prescribed 
by law, and there is no law which sanctions their intentional departure from that procedure ; 
and then attempting to protect themselves against the consequences of such departure by 
getting the accused person to say he consents to it : — (S Cal. S8 at 80). 

This principle has been applied to the following : — 

i. Special procedure for European British subject (1880) 6 Cal. 88. 

ii. Simultaneous trial (1880) 6 Cal. 96. 

iii. Irregular service of notice in disputes as to possession (Cr, P. C., 1898), s. 146 
(3) (1908) 88 Cal. 68 P.B. : 9 C. W. N.. 1046 ; 2 C. L. J., 241. 

iv. Joint trial of different accused in respect of receiving stolen property ; — (1905) 89 
Bom., W. 

V. No examination-in-chief in the presence of the accused (1887) 9 All., 609. 

See the Privy Council decision of Subrahmanya Ayyar^v, King-13mperor (1901) aSO 

Had. 61.} 
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[88] OBIGINAL OIVIL. 

The 6th, 0th and 14th September, 1876. 

Present : 

Sir Richard Garth, Kt.. Chief Justice, and 
Mr. Justice Macphbrson. 


* MacGillivray 
Tlie Jokai Assam Tea Company. 

Master ami Servant — Suit /m* damages for wronqfiil dismissal — Incompetence — 
hendei'ing true and just accounts — Wayranty, 

The plaintiff, having obtained recommendations as a tea assistant in the defendant com- 
pany's garden in Assam, came out to Calcutta, and, after some interviews with the defendants' 
agents there, entered into an agreement with the defendants to enter into their service as 
assistant in their tea gardens for a period of three years. The agreement stipulated that the 
plaintiff should, “ when required to do so, render just and true accounts, and give every other 
particular and information of all moneys, ifec., entrusted to him, or that may come into his 
possession, power, or oustod> or under his control and it was also agreed that the defendants 
should “ be at liberty to annul this agreement at any time for wilful misconduct of the plaintiff 
in not fulfilling the terms and conditions to be observed by him, or if he shall be prevented by 
reason of continued illness from attending to, or bo hindered thereby in the performance of, his 
duties, or by reason of the bankruptcy, insolvency, or dissolution of the defendant company," 
and in those cases the salary was to cease, and the plaintiff be discharged from the 
defendant company’s service. The plaintiff proceeded to Assam, worked for a short period in 
the defendants’ garden, and was then dismissed from lh(‘ company’s service, on the ground 
of his incompetence. In an action brought for damages for wrongful dismissal, the Judge of 
the Small Cause Court was of opinion that, under the circumstances, there was no implied 
warranty on the part of the plaintiff of his competence, and the grounds for dismissal 
having been expressly stated in the agreement, the defendants were not justified in dismissing 
him on another ground, and therefore should not be allowed to give evidence of his incom- 
petence. Held, on reference to the High Court, that the plaintiff, having expressly undcr- 
takiui to render true and just ‘accounts, his incompetence to do so would, if proved, bo an 
answer to the action, and therefore the defendants ought to have been allowed to give 
evidence that he was incompetent. “ True and just accounts ” meant such accounts as an 
inexperienced assistaut in a tea garden might reasonably be asked to render, and were not 
to be interpreted merely as an undertaking that the plaintiff would act honestly by hi.s 
employers. Held, also, that the agreement expressly stating the grounds of dismissal did not 
preclude the defendants from dismissing the plaintiff for incoinpet(‘nc<*. 

Case referred for the opinion of tlie High Court under s. 7 of Act XXVI 
of 1864 by H. Millett, First Judge of the Calcutta Court of Small Causes. 

[ 84 ] ' This suit is brouglit by the plaintiff, to recovei Rs. 1,000, after 
abandoning all excess, as damages iov wrongful dismissal and breach of contract. 
The defendant company pleaded that they had dismissed the plaintiff for incom- 
petence, and, when the case was called on on the 24th June 1876, Mr. Macrae, 
the Counsel for the defendants, applied for a commission to examine Dr. O’Brien, 
the manager of the garden in Assam, and also Dr. White, one of the largest 
shareholders in the company, who resides near tlie garden, in order to prove the 
incompetence This application was oppos^ by the otlier side, on the ground that 
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such Avidenoe would not be material, as the plea of inoompetenoe could, be no 
defence to the suit, and this in fact is the real question jbo be decided. 

'' All the facts, except as regards the incompetence, are practically admitted 
and are as follows ; — Messrs. Balmer, Lawrie & Co., who are the agents of the 
defendant company (and who for the purposes of this reference mdy be con- 
sidered as the defendants), received a letter from Mooltan, dated 26th July 1875, 
from a Mr. MacBean, who seems to be in some way connected with the Punjab 
Bank, as follows : — 

Gentlemen, 

I am anxious to get a young relative of mine on to a tea estate, and it has just occurred 
to me that, from your connectious with tea gardens, you may sometimes have enquiries from 
the gardens for assistants. The lad I speak for is about 24 years of age, and from the life he 
has been brought up to is just the sort of person who would make a first-class assistant. His 
father is a farmer in a place called Strathnairn in the Highlands of Scotland, and ho has been 
brought up to assist on the farm, lie is a strong, able young man, and steadiness itself. 
He is quite ignorant ot town life, which should be all in his favour, and another point which 
should recommend him to you, viz., that he is of a very amiable disposition and well suited to 
manage the natives. 7f 1 can get a promise of a berth as assistant in a tea garden for the lad, 
I would send for him at once. 

“ The young man alluded to in this letter was the plaintiff, and he accord- 
ingly came to Calcutta, and, on the 12th January 1876, the parties executed 
the following agreement.” 

The case referred then set out the agreement by which the [33] plaintiff 
was engaged as an assistant in the defendants', tea gardens for a period of three 
years. The following are the only clauses material to this report : — 

“ And further that, during the time of such service as aforesaid, he will, whenever required 
to do so, render just and true accounts, and give every other particular and information of 
all moneys, goods, and chattels, merchandise, and other products and things entrusted to 

him, or that may come into his possession, power, or custody, or under his control And. 

lastly, it is agreed that the said company, or the directors and agents thereof, shall be at 
liberty to annul this agreement at any time for wilful misconduct of the said Duncan 
MacGillivray in not fulfilling the terms and conditions on his part to be observed, or if the 
said Duncan MacGillivray shall, by reason of continued illness, be prevented from attending 
to, or bo hindered thereby in the porfocmaiico of, his duties, <jr by reason of the bankruptcy, 
insolvency, or dissolution of the said Jokai Tea Company, Limited. And thereupon the siliary 
specified herein shall coinplctcly cease, and the said Dunean MacGillivray be discharged from 
the company’s service. ” 

The reference then continued : — 

“ The plaintiff’ subsequently went up to Assam, worked for a short period, 
and was dismissed finally by a letter from Messrs. Orr and Harris, the 
defendants’ attorneys, dated the 5th Ajml 1876. 

** It was alleged that the plaintiff was clearly incompetent, in so far as he 
was unable to write an ordinary busirJess letter, and so far a letter 
of the plaintiff’s shows, that he is unarfjle to write any better English 
than an ordinary outdoor servant in England would be able to write ; but, at 
the time of making the application, n6 suggestion was made that he was unable 
to render accounts. 

It was contended, therefore, on the authority of llarmer v. Cornelius (6 
C. B., N. S., 236), that there is alwijtys an implied representation on the part of 
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jimum iiidcing fifervioe, that tie is capable of perforoimg the service required 
dt bfisc, and that the fs^loire to atford the requisite skill so impliedly pramised is 
a breach of legal duty» aud therefore misoonduot and even wilful misoonduot* 
There is no doubt on that authority that when a skilled labourer, artisan, or 
artist is employed, there is an implied warranty on [ 86 ] his part that he is of 
skill reasonably competent to the task he undertakes ; but in the judgment, 
WtLLBS, J.. says : It may be that, if there is no general and no particular re- 
presentation of ability and skill, the workman undertakes no responsibility* If 
a gentleman, for example, should employ a man who is known to have never 
done anything but sweep a crossing, to clean or mend his watch, the employer 
would probably be held to have incurred all risks himself \ The case of the 
crossing-sweeper is, no doubt, an extreme case, but it means to say that there 
may be cases of service where there is no implied warranty on the part of the 
servant that he is competent to perform the duties he undertakes. 

“ Here the defendants employ a young man from the Highlands of Scot- 
land, whose recommendations seem to be that he is strong, able and steady, 
quite ignorant of town life, and amiable in his disposition, and they employ him 
for duties concerning which he could have had only vague ideas, and in a country 
entirely strange to him. It may fairly be said that, if they employ a simple 
country youth with no better recommendations than the above, they do so at 
their peril, for it is not alleged as against him that there was any express 
representation of competency. 

“ But apart from this, the parties have gone out of their way to insert in 
their agreement the ground on which the defendants are at liberty to annul it, 
and those are wilful misconduct, continued illness preventing him from attend- 
ing to his duties and the insolvency of the company. Liooking at the position 
of the parties, there seems every reason that such a clause should be inserted ; — 
nothing could be more inconvenient than for a man who had come thousands of 
miles to obtain a particular employment to be discharged from such employ- 
ment when obtained for any reason beyond those stated in the agreement. 
Looking at the fact that the defendants might, with ordinary ease, have decided 
the question of his incompetency before they signed the agreement, Dickson v. 
Zizinia (10 C. B., 602) seems to apply here — Maule, J., saying : — ‘ We should 
not by inference insert in a [37] contract implied provisions with respect to a 
subject which the contt'act has expressly provided for. If a man sell a horse 
and warrant it to be souna, the vendor knowing at the time that the purchaser 
wants it for the purpose of carrying a lady, and the horse, though sound, proves 
to be unfit for that particular purpose, that would be no breach of warranty. 
So, with respect to any other kind of warranty, the maxim expressum facit 
cesaare taciturn applies to such cases. If this were not so, it would be necessary 
for the parbies to every agreement to provide in terms, that they are to be 
understood not to be bound by anything which is not expressly set down 
which would bo manifestly inconvenient.’ 

“ For the above reasons I was of opinion that the commission was unneces- 
sary. and as it was stated on the part of the defendants that there was no 
other defence, and that the damages asked for could not be considered excessive, 
the case was practically undefended, and.^after examining the plaintiff, judgment 
was given for him for the full amount sued for. 

But at the request of the Counsel for the defendants, I refer the following 
question for the opinion of the High Court : — * Whether the plea that the 
plaintiff wasfdismissed for incompetence is a good defence to this suit.’ , 
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!ldr. ilfiu^ros for the D whose request the reference had been 

made, (K)tnnienoed, and contended that the defendants ought to have been allow- 
ed to go into evidence of the plaintiff’s incompetence, which would be an 
answer to the suit. Under the express terms of the agreement, he was bound 
to be competent to render just and true accounts, meaning thereby that he 
should be able to give to his employers in Calcutta such ordinary accounts as 
would be necessary for an assistant in a tea garden to keep and send in a 
written form to his employers. We don’t contend he must be a skilled book- 
keeper. This the defendants have evidence to show he was incompetent to 
perform, and they were entitled therefore to dismiss him. The learned Counsel 
referred to the case of Harmer v. Comelitis (5 C. B., N. S., 236) to show [88 J 
that there is in such an agreement an implied representation of competency. 

Mr. Skiell for the Plaintiff, contended, that the grounds of dismissal stated 
in the agreement were the only grounds which would justify the plaintiff’s being 
dismissed. If it had been intended that he should be liable to dismissal on 
other grounds, they would have been stated : not having been stated, they could 
not, on the principle of the maxims exptessio unius exclusio alterius and 
exprcssum facit cessare taciturn, be now implied ; see Broom’s Legal Maxims, 
651, 5th ed., and Aspdin v. Austin (5 Q. B., 671). 

The clause relating to the ** true and just accounts ” did not mean that the 
plaintiff was to be able to keep written accounts, or understand accounts at all, 
but refers to his honesty in everything that should be entrusted to him. 
[Macphbbson, j. — W e must treat this as if it were an argument on demur- 
rer and assume he was incompetent, as no evidence was allowed to be called.] 
Bven if he were unable to satisfy that clause of the agreement in the strict 
sense contended for by the defendants, that would not go to the root of the 
agreement so as to avoid it : he would not thereby become liable to be dismissed. 
The clause as to rendering accounts is restricted by that stating the grounds of 
dismissal in which the parties have specified what should be good cause, and 
which cannot be extended by implication : see per Denman, C.J., in Aspdin v. 
Austin (5 Q. B., 671, at p. 684). It is said competence must be implied in a 
case of this kind, but wilful misconduct would of itself have been a ground for 
dismissal, yet that is specified in the agreement, as would incompetence have 
been expressed if it had been intended to be a ground of dismissal. In Harmer 
V. Cornelius (5 C. B., N. S., 236) there were no specified grounds of dismissal. 
The services contracted for in that case, moreover, were skilled services, 
and in case of skilled persons competence for the work in which they 
profess to be skilled is implied. Here there was nothing [39] of that 
kind ; the defendants knew the plaintiff could know nothing about a tea 
garden, and they did not engage him until they had seen him and had 
an opportunity of judging of his capabilities — thus they took the risk on them- 
selves as put by WiLLES, J., in Harmer v. Cornelius (5 0. B., N. S., 236, see 
p. 246). [Maophbeson, j.— Willbs, J., say^that failure to perform what has 
been promised is misconduct, which would justify a servant’s dismissal.] The 
principles which govern cases in which skilled services are guaranteed do not 
apply to the present case. It is submitted that the principle of caveat emptor, 
which applies in ordinary cases of sale of goods, has some bearing on this case. 
[Gabth, O.J. — Here there is an express warranty as to fitness to render 
accounts.] Where parties have purchased with their eyes open they take the 
risk. There is no implied warranty on th^ part of the vendor. !^om that 
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view fitness would not be implied at all ; it is a case similar to the defendants 
having purchased goqda after inspection. 

Mr. Macrae in reply. — We take rendering accounts in the common and 
ordinary meaning of that term. If we are driven to a strict interpretation of 
the con£ract, Harmer v. Cornelius (5 0. B., N. S., 236, see p.246) is an autho- 
rity for saying that if a servant is unable to perform work he has undertaken 
to do, it is misconduct, and would justify his dismissal ; it does not matter 
whether he cannot, or will* not. do it. If this is taken as an argument on 
demurrer, and the plaintiff treated as incoinpetont. as must be done, how would 
he allege his readiness and willingness ? 

CtLr, adv, vulL 


The Opinion of the High Court was as follows : — 

Oarth, C.J. — We are of opinion that, with reference to the express terms 
of the written agreement entered into on the 12th of January 1876, the plain- 
tiff distinctly undertook that ho would, “ whenever required to do so, render 
ju^t and true accounts, and give every other particular and information of all 
moneys, goods, and chattels, merchandise, and other products and things 
entrusted to him, or that might come into his possession, power, or custody, or 
under his control ; *’ and we think [40] til at the defendant company ought to 
have been allowed to go into evidence to show that the plaintiff was not 
reasonably competent to the task which he undertook. In deciding thus, we 
act in accordance with the principle laid down in the case of Harmer v. 
Cornelius (5 0. B., N. 8., 236 ; S.C., 28 L. J. 0. P., 85). The passage as to 
the crossing-sweeper, quoted by the Judge of the Small Cause Court from the 
judgment of WlLLES, J., has no application to the present case. The crossing- 
sweeper is stated to have been known to his employers as a person who had 
never done anything but sweep a crossing, and, under such circumstances, must 
necessarily have been known to be incompetent for the task which he under- 
took, and, moreover, he is not supposed to have made any express contract 
with his employers ; whereas, in the present instance, there would appear to have 
been no knowledge by the defendants of the plaintiff’s lack of competency, and 
there was an express undertaking on his part that ho would render just and true 
accounts, &c. 

• It has been conterfdod by Mr. Shiell that this undertaking does not refer 
to any rendering of accounts in the sense of keeping what are technically called 
“ books ; *’ or, in other words, that it was merely an undertaking that the 
plaintiff would act honestly by his employers ; but wo do not think that this is 
the true meaning of the agreement. We consider that the plaintiff undertook 
that, in the event of moneys, &e., coming under his control, he would duly 
account for them, and furnish all such reasonable information and particulars 
as might be expected from a person in his position. We by no means construe 
it as an unde^aking that the plaintiff was a skilled accountant in the wider 
sense of the expression, but wo think that he undertook to keep and render 
such accounts as an inexperienced assistant in a tea garden might reasonably 
be asked to keep and render. * 

We further think that the learned Judge of the Small Cause Court is 
wrong in holding that the last clause of the agreement means that the plaintiff 
shall in no case be dismissed, except for such wilful misconduct as is there 
described, j&r by reason of continued illness, or the dissolution of the defendant 
oompanyi The agreement does not say that the defendant company shall 
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C41| not have the right to dismiss the plaintiff for any other cause than 
those spociffed. It merely reminds the plaintiff that he may be dismissed for 
the misconduct which is there specified ; but it in no way affects or alters the 
right which the defendant company had to dismiss the plaintiff for absolute 
inability to perform what be had undertaken. 

The Judge of the Small Cause Court must, therefore, proceed to deal with 
the case on the merits. Each party will pay his own costs of this reference. 
Attorneys for the Plaintiff : Messrs. Ghauntrell, Knowles, and Roberts, 

Attorneys for the Defendants : Messrs. Orr and Harris, 

[2 Cal. 41] 

APPELLATE CIVIL. 

The 20th March, 1876, 

Peesent : 

Mr. Justice Kemp and Mr. Justice Birch. 


Deen Doyal Lall Plaintiff 

versus 

Het Narain Sing and others Defendants.’^ 


Mortgage boml -Interest after due date, Bate of. 

In a suit brought to recover the principal and interest* duo upon a written security given 
for the payment of the principal money on a day specified, with interest at a stipulated rate up 
to such day, the Court may, in its discretion, award interest on the principal sum from 
due date at such rate as it thinks fit, and is not bound to award such interest at the 
stipulated rate. 

The principle laid down in Cook v. Fowler (L. R., 7 H. L., 27) followed. 

Suit on a mortgage bond dated the 28th of Assin 1269 (Fuslee), correspond- 
ing with the i7th October 1861, for payment of the principal sum of 
Bs. 2,600 and Es. 5,488-8-6 interest, computed, at the rate of 18 per cent, 
per annum, as specified in the bond, from date of the qj|cecution of the bond to 
the 28th Bysack 1281, corresponding to the 29th April 1874. • 

The original mortgagors wore called as witnesses for the plaintiff, and 
admitted the execution of the bond and the non-[42]payment of principal and 
interest due thereon. It was, however, objected on behalf of the subsequent 
purchasers of part of the mortgaged property, parties to the suit, that the claim 
as to interest payable after due date was barred on the ground that such interest 
was not a charge upon the hypothecated property, but partook more of the 
nature of damages, and should therefore have been sued for within six years of 
the date when the bond fell due. 

The Court below gave the plaintiff a decree for Rs. 2,875-9-6, refusing to 
award any interest from the date on which the bond fell due. 

The plaintiff appealed to the High Court. 

Mr. C, Oregory and Baboo Nil Madhub Sen for the Api^llant. 

* Regular Appeal, No. 38 of 1875. against a decree of the Subordinate Judge of Zilla 
Gya, dat^ the I9th of September 1874. 
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Baboos MoJmh Ohunder Chowdhry and JogeshOhimder Dey for Bespondeiits. 

The Jadtfmeat of the Oourt was delivered by 

KemPf J. — ^Tbd plaintiff is the appellant in this case. He sued three sets 
of defendants to recover a sum of Bs. 6,088-8-, 6, due under a bond dated the 
28th of Assin 1269 Fuslee, corresponding with the 17th of October 1861. The 
principal amount borrowed was Bs. 2,6p0, and interest is claimed from the 28th 
Assin 1269, the date of the bond, to the 28th Bysack 1281, date of suit, being 
twelve years and seven months, at the rate of Be. 1-8 per mensem, the total 
amount of interest olaime*d being Bs. 5,488-8-6. The bond was admitted by the 
principal defendants, the judgment-debtors. They were examined, and they also 
stated that, after the bond fell due, they were unable to pay it, and that they 
agreed to go on paying interest. The first defendants are the purchasers of 
a portion of the property which was mortgaged to the plaintiff as security for 
the sum advanced 4)y him to the principal defendants. The Subordinate 
Judge has given the plaintiff a modified decree for a sum of Bs. 2,875-9-6 
m out of Bs. 8,088-8-6 claimed. He has alsd made the plaintiff pay the 
costs of the defendants, and the result of the suit is that although the bond is 
admitted, and the defendants depose that they were unable to pay, and asked 
for time, and promised to pay interest, they have to pay only about one-third 
of the amount claimed, and that the plaintiff has only to receive Bs. 2-5 in 
the shape of costs from the defendants. No wonder that, under these 
circumstances, the respondents did not appeal to this Court. 

The Subordinate Judge has found that, as there is no stipulation in the 
bond regarding payment of interest after the appointed period for the discharge 
of the debt, the plaintiff is not entitled to interest after the lapse of that period. 
, . , . The first objection taken before us by the appellant is, that the 

Court was wrong in not using its discretion, in overlooking the evidence of the 
debtor-defendants, and in not awarding interest from the date upon which the 
bond fell due up to the date of suit. The purchaser-defendants raised the 
fpllowing objection, that interest after the due date is not a charge upon the 
property hypothecated, inasmuch as any interest after that date is in the 
nature of damages, and more than six years having elapsed from the date on 
which the principal fell due, namely, in May 1862, the suit is barred. 

We think that the Subordinate Judge is clearly wrong in not awarding 
interest at all from the date on which the bond fell due. The execution of the 
bond is admitted, and the bond-debtors admit in their evidence that they were 
unable to pay the debt on the date it fell due, and that they promised to pay 
interest from time to time. There is a case before the House of Lords, of Cook 
V. Fowler (L. B., 7 H. L., 27), in which it has been held that there is no rule of 
law that upon a contract for the payment of money on a day certain with 
interest at a fixed rate down to that day, a further contract for the continuance 
of the same rate of interest is to be implied. . . . Lord Sblbobnb, in his judg- 
ment, which is to be found at page 37, says; — " Although in cases of this class, 
interest for the delay of payment post diem [4i] ought to be given, it is on the 
principle, not of implied contract, but of damages for a breach of contract. The 
rate, of interest to which the parties have agreed during the term of their contract 
may well be adopted, in an ordinary case of this kind, by a Court or jury, as the 
proper measure of damages for the subsequent delay ; but that is because 
ordinarily a reasonable and usual rate of interest, which it may be presumed 
would Imyelmn the same whatever might be the duration of the loan, has been 
agreed But in the case before your Lordships, the agreed rate of interest is 
; excessive imd extraordinary ; and although no question is raised between i^e 
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present parties as to its fairness and reasonableness so far as it was matter of 
express contract, it by no means follows that it wotild have been fair and 
reasonable, or would have been so r^arded by the borrower, if it had been 
indefinitely extended to every possible delay of payment after the stipulated 
time/’ 

Now, applying the principle thus laid down to the present case, we do not 
think we should be justified in giving the plaintiff interest from the date on 
which the bond fell due at the rate of 18 per cent, per annum, the rate mentioned in 
the bond ; but we think that, acting upon the discretion vested in us, we ought 
to allow the plaintiff interest at the rate of 6 per cent, per annum, which is the 
rate usually allowed by this Court, from the date on which the bond fell due. 
The plaintiff will therefore be entitled to recover Ks. 2,600 principal with 
interest at the rate of 18 per cent, per annum up to the date on which the bond 
fell due, and from that date at the rate of 6 per cent, per annum up to date of 
payment. 

We also think that the decision of the Court below with reference to costs 
must be modified. We therefore modify the decree of the Court below with 
reference to our remarks made above as to the interest payable to the plaintiff 
and the period for which that interest is to be paid, and as regards costa, we 
think that the plaintiff is entitled to bis costs in this Court and in the Court 
below upon the sum now decreed as against both sets of defendants. 

Decree modified. 


NOTES. 

[ INTEREST— AFTER DUE DATE— 

The leading case of Cook v. FowUr^ L. R. 7 H. h„ 27, was thus distinguished in Dixm^ 
In re Heynes v. Dixon (1900) 2 Gh. 001 by Lord Justice COLLINS 

There is a “distinction between a simplex obligatio—iha,t is to say, a simple bond 
without a penalty — and a bond with a penalty. In the /first case you have simply an absolute 
contract to pay upon a particular day, and for all practical purposes that is on the same 
footing as a deed secured by a warrant of attorney, which was the actual case before the 
Court in Cook ▼. Powler, In those two cases of a simple absolute contract to pay money on 
a given day there was no implication in law of any obligation to pay interest as a part of the 
contract after the given day. Interest, if recoverable, could omly be recovered as damages, 
and can of course, now, by the statute of William, be recovered as damages. Now, what was 
it that differentiated the case of a bond with a penalty from the case of a bond without a 
penalty ? You could not recover interest as interest upon a simple bond without a penalty ; 
but you could unquestionably always in a Court of equity, and afterwards, by the statute of 
Anne, in a Court of law, recover on a bond with a penalty, not damages but interest. The 
explanation is that in the view of both Courts the penalty really was for the purpose of 
securing that which was the real contract, namely, the principal with the interest. There 
was, it is true, a difficulty in suing for the interest as interest in a Court of law ; but, when 
the statute of Anne was passed the Courts of law, as has been pointed out by my brother 
RiOBV, were in a position to give effect to that which had always been the doctrine of equity 
The principle of Cook v. Fowler has been extended in England also to debts secured by 
mortgage : — Goldstorm v. TaUerman, (1882) 18 Q. B. D., 1. 

See also (18T8) 3 Bom. 131 ; (1878) 1 All. 608.3 
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[48] OEIGINAL OIVIK 

f — 

The 13th June, and 7th July, 1876. 

Present : 

Mr. Justice Pontipex. 

Treepoorasooridery Dossee 
versus 

Debendronath Tagore. 

Limitation Act (IX of 1871), els, 122 d 145 — Will — Residuary Estate of 
Moveable and Immoveable property— Express Trustee Account — 
Multifariou^ss — Jurisdiction — Certificate under Act XX of 
1841 — Act XXVII of 1^60, s. 2 — Suit by Hindu Widow 
without Geftificate — Claims to Immoveable Property 
against Executors and Trustees, 

Held, that ol. 122 of Act IX of 1871 applies to a suit for a share of the residue of a 
testator's moveable property disposed of by hi.s \vill. 

Prior V. Horniblow (2 Y. & C. Ex., 200) followed. 

Held, also, chat if a testator appoints persons to be his executors and trustees, and 
directs them to do certain acts which can only be done by the owners of his residuary estate, 
the trustees will take that estate, though there bo no express devise to them. 

The facts and arguments in this case are fully stated in the Judgment of the 
Court. 

*Mr. Evans and Mr. Bonnerjee for the Plaintiff. 

Mr. Kennedy and Mr. Engram for the Defendant Gunendronath Tagore. 

The Advocate-General, Offg. ( Mr. Paul ), and Mr. Woodroffe for the Defen- 
dant Dehendronath Tagore. 

Mr. Macrae for the executors of the defendant Gunendronath Tagore. 

Mr, Bra^ison and Mr. Palit for the sons of Dehendronath, except 
Suttendronath. 

• Mr. Stokoe for the Trustee Defendants. 

The following authorities and cases were referred to : As to the [«] suit 
being a supplementary suit : Seton on Decrees, 1175, 1176, 3rd edition. As to 
the raising of issues, amending the plaint, and the nature and form of relief : 
Arbuthnot v. Betts (6B.L.R., 273), Joseph v. Solano{9 B. L.R., 441), and Hiralal 
MuUick V. Matilal Mullick (5 B.L.B., 682). As to jurisdiction : Delhi and London 
Bank v. W(yrdie (I. L. R., 1 Cal., 249), Juggodumba Dossee v. Puddomortey 
Dossee (16 B. L. R., 318), Bagram v. Moses (1 Hyde, 284), Whittaker v. Forbes 
(1 C. P. D., 51) and the cases of construction of wills in Tagore v. Tagore 
(4 B. Ij. R., 0. 0., 103), Kumara Asima Krishna Deb v. Kumara Kumara 
Krishna Deb (2 B. L. R., 0. C., 1 1), and Krishnaramani Di^i v. Ananda Krishna 
Bose (4 B. L. R., 0. C., 231). As to fnultifariousness : Pointon v. Pointon (L. R., 12 
Eq., 647) and Coates v. Legard (L. R. 19 Eq., 56). As to limitation : Danieirs 
Oh. Pr., 564, and cases there cited — Berrington v. Evans (1 Y. & C. Ex„ 484) 
imd O'Kelly v. Bodkin (2 Ir. Eq., Bep., 861), Act IX of 1871, 8oh. II, els. 122 
^nd 146, v. Clinton (2 Jac. & Wal. 1 at p. 139), Story’s 

» JuiitBprudei|ce, Vol. II, s. 1520, CUgg v. Edmondson (3 Jur., N, S., 299, at 
. As to4be position and powers of an executor : Sharo Bibee v: Buldeo 

' ' ' 862 ■ ' 
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Doss (1 B. L» Bm 0* 0.,24), 8. M. Joykali Debi v* Shibnath Chatterjee (2 B. L. B., 
O. C., l)r Awund Chunder Ohosh t. Soorjee Money Dossee (Morton’s Bep., 77), 
S. M. Dostee v. Taraehum Ooondoo Chowdry (Bourke, Pt. VII, 48), Nilkanl 
OhatUtrjee v. Peari Mohan Das (3 B. L. B., 0. 0., 7), Dhunraj v. Broughton 
(15 B. L. B., 296) and In the goods of Tarachand Coondoo Chowdry (Bourke, 
Pt, V, 1). As to adoption : Dabee Dyal v. Hur Hor Singh (4 Sel. Bep., 320), 
Shamachum’s Vyavastha Darpana, 779, Battigan on Adoption, 25, Mussamut 
Taramunee Dibia v. Dev Narayan Bai‘{3 Sel, Bep. 387), Norton’s L. 0., Vol. 1, 
p. 88, Cowell’s Hindu Law, 303, and Tarini Oharan Chowdhry v. Ananda 
Chandra Chowdry (3 B. L. B, A. 0., 145). 

C47] Pontifex, J . — This case, which has been argued in the settlement of 
issues, raises many troublesome and difficult questions. > 

Dwarkanath Tagore, who died about the year 1846, left three sons — 
Debendronath, who is still living and is the principal defendant in this suit ; 
Greendronath, who died in 1854, leaving two sons, Ganendronath, who died in 
1869, and Gunendronath, who is a defendant in this suit ; and Nogendronath, 
who died in 1858, without issue, leaving a widow, who is the plaintiff in this 
suit. Dwarkanath Tagore, by his will made in 1843, appointed a Mr. Gordon 
and his three sons his executors (all of whom, except Nogendro, proved the 
will), and, after thereby confirming a certain deed of settlement of the 20th of 
August 1840, making certain devises and bequests (including a devise of a 
piece of land and a bequest of Bs. 20,000, for the purposes of building a house 
thereon, to his son Nogendronath), the testator Dwarkanath gave the beneficial 
interest in the residue of his real and personal estate in effect, and according, 
as I am informed, to the construction placed on such residuary devise by the 
Supreme Court in 1847, to his three sons absolutely, as tenants in common. 
1 shall state later on my reasons for considering that the executors of 
Dwarkanath’s will took thereunder the whole of his residuary estate as trustees. 

By the settlement of .the 20th of August 1840, referred to in his will, 
Dwarkanath conveyed very valuable immoveable estate, the whole of it outside 
the jurisdiction of this Court, to trustees, who, under a subsequent appointment, 
are now represented by the defendants Sarodaprosad Gangooly, Nilcomul 
Mookerjea, and Nobin Chandra Mookerjea, whom I shall call the settlement 
trustees. The trusts of the settlement were that the trustees should, after the 
decease of the testator Dwarkanath, pay the rents of the lands between his 
three sons, in equal shares, during their lives, and immediately after the decease 
of any of them, upon trust, to pay the share of the son so dying to his children, 
being a son or sons, in equal shares ; and the deed provided that if the sons of 
Dwarkanath, or any of them, or any of their respective sons, should die with- 
out having male issue, and without having duly adopted a son but leaving a 
[48] widow, then the trustees should pay, out of the rents of the settled 
property, a sufficient sum for the suitable support of such widow during her 
life and for providing her with a suitable residence. 

The three sons of Dwarkanath, after his decease, and during their 
joint lives, received the income of the settled property in equal shares, and 
after Greendronath’s decease, in 1854, it isoems to have been assumed by all 
parties that his two sons, Ganendronath and Gunendronath, were entitled to 
Greendronath’s one-third share, under the deed of settlement. 

Nogendro, who died in 1858 without issue, left a will ; and a certificate 
under Act XX of 1841 to collect debts was granted by the Court at Alipore to 
bis nephew Ganendro. The will has been^ admitted in this suit, by the plaintiff, 
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(o be a valid will. The scheme' of it is ae follows : — The tesliator, No|Seiidio« 
g^ve jndthority to his widow, the plaintiff^ to adopt a son of Gfmendro, or a 
of Gunendro, and, in default of a fit son df either, then such child ae Qaoendro 
sbonid approve* It is clear from the will that Nogendro believed that a smi so 
adopted would succeed to his own one-third share under the settlement, and 
that he .honsidered that such share would be a provision for himself and 
Nogendro’s widow. The only devise made by the will is to Ganendro, of 
the testator's one^third share of certain other property, which he refers to as 
described ** in the schedule written under the former will* 

A document purporting to be a former will has been produced by the plain- 
tiff in this suit under somewhat peculiar circumstances. She does not admit it 
to be the former will referred to in her husband's last will, but the defendants 
rely upon it. I think, under the circumstances, and at this stage of the case, I 
am bound to assume that the document so produced is the former will referred 
to by Nogendro. 

(After finding that the devise in this will to Ganendro gave him no interest 
in Nogendro's residuary property, or in anything but the specific items 
enumerated in the schedule thereto, His Lordship continued.) 

It is to be particularly noticed that the appointment in the admitted will 
of Debendro and Ganendro as executors is of a [ 49 ] very restricted character ; 
whatever may be the exact natu>e of the interest or power of a Hindu executor 
appointed by will — whether, as argued on behalf of the plaintiff, he takes no 
estate, or whether, as argued on behalf of Debendro, he sufficiently represents the 
entire estate of a testator — it seems to me that, in this particular will, Deben- 
dro and Ganendro, though called executors, were appointed only for a special 
purpose, and for a limited period, — that is to say, only to look after, and take 
care of, the natural or adopted son of the testator during his minority, and only 
so far as concerned the property in settlement. They were, in my opinion, only 
constituted guardians and manager for the son (if any), and took, under the 
will, no further interest or powers as executors. * 

(His Lordship, after referring to certain transactions with reference to the 
adoption of a son by the plaintiff under an alleged verbal permission from her 
husband — to the actual adoption of Gunendro under that permission— to a suit 
brought by him to establish his adoption, which was dismissed in January 1860 
— ^to a bill filed by Debendro to set aside the adoption, and to ascertain the 
rights of the parties iif the settled property, to which the plaintiff was a 
defendant — to a suit brought, pending Debendro’s suit, by a creditor, Baslur 
Bahim, for administration of Nogendro's estate, in which suit Debendro and 
Qanendrp were made defendants, but to which the plaintiff in this suit was not 
a party— to a decree made in Debendro's suit in September 1860, whereby it 
was declared that the adopted son took no benefit under the settlement, that 
' the plaintiff was entitled to Bs. 400 monthly as maintenance, which the 
settlement trustees from that time continued to pay to her, and that subject to 
debts and legacies Debendro was entitled to one-third of the surplus of 
Nogendro's share, Ganendro and Gunendro to another one-third, and as to the 
thi^ share all parties were to be at liberty to apply — to a consent decree made 
in Bazlur Bahim’s suit in April 1864, which directed that the real estate of 
Nogendro shotild be sold, and the Beceiver of the Court be appointed Beceiver 
to collect the outstandings of his estate and also the share of Nogendro in the 
residuary estate of Dwarknath,' continued : — 

[093 my opinion, the present pUintiff is not bound by the decree, or 
proo^ing#^ in the oxeditor’s suit, and ti^e only < prc^rty of Nogei^ro ^ioh 
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could be affected thereby is the property devised by Nogendro to Ganendro, 
and any debts of Nogendro which Ganendro was author^ped to ooUeot and get 
in under the certificate granted to him by the Alipore Court. Such certificate 
applied only to debts and moveable estate, and did not give Ganendro any 
interest in, or any authority to receive, or represent, immoveable estate ; as 
was decided by Sir Babnes Peagook in the two judgments in Awkinfee v. Mee 
Nay (8 W. B., 1) and Sivinthia Pellai v. Mootooswamy (8 W. B., 2) with respect 
to a similar certificate under the Act olf 1860 : and if Debendro and Ganendro 
have no right to recover and no interest in Nogendro*s immoveable estate, any 
decree made in a suit in which they were the only defendants could not affect 
the immoveable estate or the person really interested in such immoveable estate. 
The plaintiff, it is true, has asked that this suit may be taken, so far as it relates 
to the same subject-matter, as supplemental to Bazlur Babim’s suit. But even 
if it could be so taken, I think, under the circumstances, she is not absolutely 
bound by that portion of the prayer. 

Ganendronath died in 1869 without issue, having by his will appointed 
Gunendronath, Jogesh Frokash Gangooly and Nilcomul Mookerjea executors, 
and leaving a widow, Samasoondery, who has been made a defendant, but who 
has not appeared, to this suit. 

The present plaintiff', on the 12th July 1875, filed her plaint in this suit 
against Debendronath and his seven sons, Gunendronath and his three sons, 
Ganendro's widow, Ganendro’s executors ; and the three trustees of the deed of 
settlement. In her plaint she charges that her adoption of Gunendro 
was without her husband’s authority, and therefore void, and that Gunendro has 
never acted upon it ; that Debendro is in possession of the whole of Dwarka- 
nath’s estate, and has filed no accounts since 1848 ; that Debendro has bought 
up the rights of Nogendro’s creditors at reduced prices ; that Debendro and 
Gunendro are in possession of the piece of land specifically devised by Dwarkanath 
fSl] to Nogendro, and of certain silk factories, either belonging to Nogendro’s 
estate, or purchased therefrom, which last appear to be a part of the property 
mentioned in the schedule to Nogendro’s first will ; that she is not bound by 
the decree of the 24th of September 1860 ; that she, as widow of Nogendro, 
is entitled, subject to the life-interests created by the said settlement, to one- 
third of the property therein comprised. She accordingly prays for a declara- 
tion that she is not bound by the decree of the 24th September 1860, and 
that the settlement deed may be now construed, and that it may be declared 
that she is entitled to one-third part of Dwarkanath’s residuary estate and of 
the settled property ; that accounts of the settled property and of Dwarkanath’s 
estate may be taken, and if necessary, that his estate should be administered 
by the Court ; that, so far as Nogendro’s estate is unadministered, it may be 
administered by the Court ; that, in respect of any purchases by Debendro of 
debts due by such estate, he should only rank as a creditor for the amounts 
expended by him in such purchase ; and that the present suit, so far as it 
relates to the same subject-matter, may be taken as supplemental to Bazlur 
Bahim’s suit. All the defendants, except the widow of Ganendro and one of 
the sons of Debendro, have appeared. With those exceptions, written state- 
ments have been put in by all the defendants. The plaintiff at this hearing 
has asked that her suit may be dismissed as against the two defendants who 
have not appeared, and may be dismissed with costs, as against the sons of 
Debendro and Ganendro ; and I made an order accordingly. 

The suit came on to be beard before me in settlement of issues, and 
Debendro and Ganendro set up three principal grounds why the suit should be 
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diliimissed :' — Ist. (hat it is moltifarious ; 2iid, that the plaintiff has no right to 
sOein respect of any of the matters complained of by her : and 3rd, that the 
piaisitiff ia barred by umitation and acquiescence. 

I propose to take these objections in their order. 

The plaintiff asks relief in respect of three different matters : the adminis- 
tration of the estate of Dwarkanatb ; .the construction [S3] of the deed of 
settlement; and an administration of Nogendro’s estate, which might also 
involve an administration of Ganendro’s estate. Considerable stress has been 
placed on the fact that, if the plaintiff can combine in one suit these several 
subjects, she will be able to get a decree with respect to the settled property, 
which she could not get if she sued separately for an administration of that 
property, inasmuch as the whole of it is without the local limits of this Court's 
jurisdiction. This objection would, no doubt, have great force if the plaintiff 
was attempting to deal only prospectively with the property outside Calcutta. 
But in fact her case is that, since 1860, the trustees of the settlement have paid 
a particular share of the rents of the settled property to Debendro, as executor 
of Dwarkanath’s will ; and her principal object is to get a construction of the 
settlement with respect to the rents so paid, which construction, no doubt, 
would incidentally affect future renfs, and would be a binding decision on title. 

Supposing the plaintiff had, in fact, any right or interest under the deed 
of settlement, and having regard to the wider and more liberal view latterly 
taken with respect to objection for multifariousness, as shown in the cases of 
Pointon v. Pointon (L. R., 12 Eq., 537) and Coates v. Legard (L. R., 19 Eq., 
56), 1 should not have been disposed to dismiss the plaintiff’s suit on that 
ground. But in fact the plaintiff has, in my opinion, no right or interest under 
the settlement deed, beyond what she has already received, and is now in receipt 
of, under the decree of the 24th of September 1860. And I think she has 
neither the right, nor that it would be any material advantage to her, to go 
behind that decree. She has not the right, because, in my view of the proper 
construction to be placed on that deed, she was only entitled to maintenance and 
a residence thereunder ; and, with that exception, the sole person who could 
sue the trustees, or be affected by any decree made against them, was 
Debendro — 1st, in his character of surviving tenant for life ; and, 2nd, as executor 
and trustee of his father Dwarkanath’s will, to whom alone the settlement 
trustees were liable to Account ; and the only substantial injury which, as a 
claimant upon [533 Dwarkanath’s estate, she may have received, is that a third 
share was given directly to Ganendro’s sons, which probably would not have been 
given if the Court had had the advantage of considering more recent decisions, 
the gift in remainder being to a class, some of the members of which might not be, 
and, in fact, were not, in existence at the time of the settlor’s death. But this 
construction, if erroneous, may probably be, to a great extent, cured when 
Debendro’s one-third comes to be dealt with, on his death. 

I think, therefore, that the plaintiff has no cause of action against the 
settlement trustees, and that her suit must be dismissed against them with costs. 

The second main objection is that the plaintiff has no right to sue in 
respect of any of the matters complained of by her, — 1st, because the whole of 
Nogendro's estate was devised by him to Ganendro ; 2nd, because Gunendro 
having been adopted by her in fact, is alone entitled to Nogendro’s estate, 
"although fids adoption may not have constituted him a cestui que trust under 
the settlement de^ ; and 3rd, because the {damtiff has not been copstituted the 

. 366 , " ' ■ 
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logftl personal representative of Nogendro by certificate, or letters of adminis- 
tration, and is therefore under s. 2^ of Act XXVII of 18g0 incompetent to sue. 

On the first of these objections, I have already held that the devise to 
Oanendro in Nogendro's will was specific, and not residuary. 

With respect to the second objection, the parties would be entitled to an 
issue if Gunendro claimed to be such adopted son. But this objection is only 
raised by Debendro, for Gunendro absolutely disclaims the status of adopted 
son ; and as he is a party to this suit, and Debendro would consequently be 
protected by any order made in the suit, I do not think Debendro alone can 
claim to raise the issue. And, upon the facts stated, it seems to me that it 
would be impossible to prove or establish such adoption ; for a suit in which 
Gunendro attempted to establish such status has been already dismissed as 
against the present plaintiff. And, again, if such adoption had been relied on 
in Debendro's suit on the settlement, the decree [54] of 1860, directing pay- 
ment to the executor of Dwarkanath, would in all probability have noticed it, 
inasmuch as it did notice the right of Debendro and the rights of Ganendro 
and Gunendro representing their father, as beneficially .interested in Dwarka- 
nath’s residuary estate. It certainly would require the clearest possible evidence 
to make me believe that after Nogendro had so carefully by his will limited the 
selection of an adopted son, he would have given verbal permission to his 
minor wife to adopt a son of her own exclusive choice ; for that is the allegation 
in the petition put in for her in the Alipore Court, and to my mind it is quite 
impossible to read the agreement of March 1859 between Ganendro and his 
mother, and the two petitions filed at Alipore on behalf of the plaintiff, and to 
believe that the alleged verbal permission to adopt was ever in fact given by 
Nogendro to the plaintiff. I am, therefore, of opinion, at all events at the 
present stage of the case, that this objection cannot prevail. 

With respect to the next objection, that the plaintiff is incompetent to sue, 
inasmuch as she has neither obtained a certificate nor letters of administration 
to Nogendro’s estate, it appears to me that s. 2 of Act XXVII of 1860 applies 
to debts and not to claims against executors or trustees. At all events, it 
does not apply to claims for immoveable property, and therefore, so far as may 
relate to the residuary immoveable property of Dwarkanath, the plaintiff is not 
thereby disabled from suing. 

1 now come to the most serious objection of all, namely, that the plaintiff, 
and, indeed, that any representative of Nogendro, is barred under the Limita- 
tion Act. For the objection as to acquiescence as I take it only relates to the 
decree of 1860, by which I have already held that the plaintiff is bound. 

Apart from authority, I should have had considerable doubt as to whether 
the word “ legacy,” even in cl. 122 of the Indian Limitation Act, applied to a 
share of residue, the words " distributive share ” in that clause applying pre- 
sumably to undisposed of estate only. But in Prior v. Homiblow (2 Y. k C. 
Ex. Bep., 200), Mr. Baron Aldebson decided unhesitatingly that the word 
“ legacy,” in 3 & 4 Wm. IV., c. 27, [85] s. 40, included a share of residue. This 
seems to have been rather a forced construction for two reasons — first, 

*£ Sec. S : — No debtor of any deceased person shall be compelled in any Court to pay his 
debt to any person claiming to be entitled to the effects of any 
No debt recoverable deceased person or any part thereof, except on the production of a 
without a certificate. certificate, to be obtained in manner hereinafter mentioned or of 

a probate, or letters of administration, unless the Court shall be of 
opinion that payment of the debt is withheld from fraudulent or vaxatious motives, and not 
from any reasonable doubt as to the party entitled.] 
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baoauae a share of residue is nofc, like a legacy, a liquidated arnouQt, but 
may depend upon Ipng and complicated accounts : and secondly, because 
the English statute clearly does not provide for the analogous case of a 
demand by next-of-kin for a distributive share against an administrator. 
And it *i8 to be observed that V. C. Knight Bbuce in Adam v. Barrp (2 
OoUyer, 286, see p. 293), said : — “ With regard to the case of Prior v. 
BomibUno (2 Y. & 0. Ex. Bep., 200) 1 am not entirely free from doubt, but 
X am not aware of any decision contradicting it, and 1 ought not to decide 
inconsistently with it, uqless having a clear opinion that it is not right, which 
clear opinion I cannot say that I have.** But Prior v. Homiblow (2 Y. & C. 
Ex. Bep., 200) has never been overruled, and in fact it may be said to have 
obtained legislative sanction, inasmuch as by s. 13 of 23 & 24 Viet., c. 38, 
claims of next-of-kin against administrators are barred in the same way as 
legatees under the former statute. I am therefore bound to hold that cl. 122 
of the Indian Limitation Act, which applies not only to a legacy, but also to a 
distributive share of the moveable property of a testator or intestate, includes a 
share of the residue of a testator's moveable property ; and therefore that the 
Idaintiff is not entitle^ to an account of Dwarkanatb's moveable property. It 
must be observed, however, that cl. 122 applies only to moveable property and 
the resulting trust under the settlement is undisposed of immoveable estate, 
which would continue immoveable estate in the hands of Dwarkanatb's trustee. 

The question then arises whether Debendronath, as to immoveable estate, 
is to be treated as an express trustee under the Act ; or whether the plaintiff’s 
claim for immoveable estate is regulated by cl. 145, which gives e period of 
twelve years from the time that possession b^ame adverse. In either case, it 
seems to me she would be entitled to an account against Debendro for even in 
the latter case, his possession can hardly be said to have been adverse while 
any debts of Dwarkanath remained unpaid, and there was no other estate 
^hereout to pay them. And it will be remembered that, by the decree of the 
15th May l56l 1860, Debendro specially took, his one-third share under the 
decree, subject to the payment of Dwarkanatb’s debts and legacies. 

But I think that upon the true construction of Dwarkanatb’s will, 
Debendro must be considered to be an express trustee. For Debendro, 
Ganendro, and Nogendro were nominated executors and trustees ” ; and by 
bts will, Dwarkanath mkde a number of provisions for strangers, which were to 
be satisfied at the choice of his executors, either by the appropriation of parts 
of the testator’s own immoveable estate, or by purchases out of his moveable 
estate. To make these appropriations, the trustees must necessarily be 
trustees of the testator's immoveable estate, and until these provisions were 
eompleted, the claims of the residuary devisees could not be satisfied. The 
case appears to me to fall within the rule of construction to be found, with the 
anthorities for it, at pages 281 and 282 of the second volume of Jarman on 
Wills (3rd edition) and at pages 191 and 192 of Lewin on Trusts (6th edition) 
that if a testator appoints {arsons to be his executors and trustees and directs 
them to do certain acts which can only be done by the owners of his residuary 
astate, the trustees will take such estate, although there be no express devise to 
llteni. AM this seems to be supported by the decree of the Supreme Court In 
8apteiriid>er 1860, which directed the payment of the surplus rents to Debendro 
as executor of Dwarkanath ; and indeed, in the present case, it was one of the 
nxfpmmia ot ^ defendants, that the plaintiff was not entitled to sue the 
sittienaent' -^trostecs at first band^ and that they could only be ai^roadbed^ 
tbmhgh Disr^Upath’s t^ ^ f 
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Bat even if Debendro was not an express trustee, and if ol. 146 did not 
apply, the plaintiff would still, in my opinion, and as I suggested to Mr. Evans 
during his reply, be entitled, to an account for twelve years of the surplus 
income paid to Debendro by the settlement trustees under the decree of 
September 1860. In Adams v. Barry (2 Oollyer, 286, see p, 293), V. 0. 
Knight Bbuge says, in continuation of his judgment already quoted " It is 
however, I suppose, not inconsistent with Prior v. Homiblow (2 Y. & C. Ex. 
Bep., 200) to say, that if after April* 1822 '* [67] (being twenty years before 
the filing of the plaintiff’s bill, the corresponding date in this case being the 12th 
of July 1863), ** Thomas Wilson possessed himself of any part of the assets of 
Samuel Wilson, which ought to have been paid or delivered by Thomas to 
Sophia Willson — her daim against Thomas* estate in that respect was not barred 
when the bill was filed. ” 

So, 4n this case, Debendro is, under any circumstances, liable to account 
to the plaintiff for so much of the income of the settled property as has, since 
the 12th of July 1863, been paid by the settlement trustees, under the decree 
of September 1860, to Debendro as executor of the will of Dwarkanath. ” 

But, upon the whole case, I am of opinion that the plaintiff is entitled to 
a general account of Dwarkanath's residuary immoveable estate ; and that she 
is barred by limitation from claiming an account of a share in his residuary 
moveable estate, and from claiming any pecuniary legacy, or specific devise, by 
Dwarkanath to her husband. 

I am also o( opinion that she is not bound by the decree in Bazlur 
Bahim’s suit ; and tha^, therefore, it is unnecessary, at this stage of the case at 
all events, to deal with Debendro’s purchases of the debts proved in that suit. 

And whether the plaintiff is entitled to an unlimited account against 
Debendro as an express trustee, or to a limited account under cl. 146 of the 
Limitation Act, or only in respect of payments made to Debendro under the 
decree of September 1860, and within twelve years from the time of insbituting 
this suit, in any of these three cases, if Debendro claims that any part of tUb 
property so to be accounted for has been needed for payment of Dwarkanath’s 
debts or legacies, general accounts of both the moveable and immoveable estate 
of Dwarkanath must be taken by the Court, to prove whether, and to what 
extent, Debendro is liable to the plaintiff for the residuary immoveable property 
so to be accounted for. 

Attorney for the Plaintiff : Baboo Kedarnath Mitter. , 

Attorneys for the Defendants : Messrs. Trotman and Watkins, and Messrs. 
Berners^ Sanderson and Upton, 


NOTES. 

[STATUTORY CHANGE- 

Oonaequont upon this decision, the law was amended by Art. 123 of XV of 1877 (Limi- 
tation Act) which has been re-enacted as follows in the Limitation Act 1908, Art. 123 : — 


Art. 123 


Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


For a legacy or for a share of a residue Twelve years. When the legacy or share 

> bequeathed by a testator, or for a dis- becomes payable or de- 

tnbutive share of the property of an liverable.] 

intestate. 
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[#»] APPELLATE CIVIL. 

The 16th, 17th and 21hi Atigust, and 16th September, 1876.- 
PltESENT : 

Sib Eichard Garth, Kt.. Chief Justice, and Mb. Justice 
Macphbrson. 


Moran and others Plaintiffs 

. versus 

Mittu Bibee and others Defendants. 


Stamp Act (XVIII of 1869), s, 3, els, 18 d 26, and sch, i,cl, 10 — Mortgage — Pledge 
of Property not in esse — Evidence Act (1 of 1872), s. 92 — Oral Agreement con- 
tradictory to Written Contract — Act VIII of 1869, s, 243, Powers of Manager 
appointed by Court undei- — Manager pending Suitor Administration appointed 
by Court of Chancery or High Court — Lien of Manager or Consignee of West 
India Estate — Salvage lien — Estoppel, Knowledge and Acquiescence, 

Af, the manager of an Indigo Concern under s. 243, Act VIII of 1659* by a deed dated 
the Ist February 1873, in which the owners of the concern joined, which was duly registered, 
and which was made with the Court's sanction, mortgaged the concern, and pledged and 
assigned the season's crop to A and B, who were pardanishins, to secure repayment of a large 
sum of money, consisting partly of the balance of previous loans from the husband of A and 
B, and partly of a new loan to the extent of what was described in the deed as the estimated 
outlay of the season. The deed provided that A and B should have a first charge upon the 
indigo to be manufactured in the season in respect of the money secured thereby ; that the 
indigo should be sold subject to A's and B*s direction ; that until the debt was paid Af should 
have no power to transfer, sell, or mortgage the properties thereby mortgaged, pledged and 
assigned, or in any way to deal with the sale proceeds of the manufactured indigo ; and that 
A and B should have full power to arrange for the appointment and dismissal of the servants 
of the cenoern, and for its better management. Previously to this, namely, in October 1872, 
M had* in pursuance of his letter of appointment, filed an estimate for the season’s outlay 
largely exceeding the sum mentioned in the deed as the estimated outlay, and had alleged 
Uiat, at the time of executing the mortgage deed, he had informed one C, who was the general 
manager of A and B, and as such was the only medium of communication between Af and A 

• *[Sec. 243 : — When the property attached shall consist of debts due to the party who may 
be answerable for the amount of the decree, or of any lands, 
When the property at- houses or other immoveable property, it shall be competent to 
tached consists of debts or the Court to appoint a manager of the said property, with power 
immoveable property, a to sue for the debts, and to collect the rents or other receipts 
manager may be appointed, and profits of the land or other immoveable property, and to 
execute such deeds or instruments in writing as may be necessary 
for the purpose, and to pay and apply such rents, profits, or receipts, towards the payment of 
the amount of the decree and costs ; or when the property atta^ed shall consist of land if 
the judgment-debtor can satisfy the Court that there is reason- 
Court may postpone sale able ground to believe that the amount of the ju^ment may 
of land if satisfied that be raised by the mortgage of the land, or by letting it on lease, 
amount of judgment may or by disposing by private sale of a portion of the land or of any 
be rais^ by mortgage, do. other property belonging to the judgment-debtor, it shall be 
competent to the Court, on the application of judgment-debtor, 
to postpone the sale for such period as it may think proper to enable the judgment-debtor to 
raiaa the amount. 

In any case in which a manager shall be appointed under 
Manager to render ac- this section, such manager shall bo bound to render due and 
oounts. proper accounts his receipts and disbursements from time to 

I time as the Court may direct. 

(ExteiluAed'lo 1^ A<^ KXV, 1883, s.. 6K] 
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iAd B, thftt lar^«r advanoeik would be neoesBaryi Aooording to M's aocoimt € told him that 
A aud B were unable to make farther advanoes, and that he could} if they were needed, 
obtain them on the usual terms from the plaintiffs, who were indigo brokers. In previous 
years, during the lifetime of the husband of A and who had held similar mortgages of the 
concern and of the crop in those years to secure advances made by him, such advances, had, 
with the mortgagee’s knowledge, been supplemented by loans obtained from the plaintiffs on 
the security of a first charge upon the crop to the extent of such loans. And it was alleged 
by M that it was upon the understanding tkat the same [B9] course was to be followed in 
the present instance, that the mortgage deed to A and B was executed. 

The moneys advanced by the latter were wholly expended by April, when Af, without 
communicating with A and B, and with only the verbal sanction of the Court, applied to the 
plaintiffs for money, and on the 26th April, the plaintiffs wrote to Af, that they Would make 
advances to the extent of Hs. 60,000, upon his assigning to them and giving them a first 
charge on the first 250 maunds of indigo to be manufactured in the season, and they enclosed 
a form of assignment for Af’s signature which he duly signed, and returned to the plaintiffs on 
the 3rd May. This document bore a Bs. 2 stamp. In September and October, Af obtained 
further advances from the plaintiffs in respect of other indigo, giving them similar letters of 
assignment, which also bore Bs. 2 Stamps. Of the moneys thus advanced by the plaintiffs, 
Bs. 5,000 was paid to C for A and B, by a bill drawn upon the plaintiffs. About Bs. 17,000 
was applied towards the expenditure of the following season, and the remainder was applied in 
the production of the then season’s indigo, and Af stated that without it he could not have 
manufactured any indigo whatever that season. The indigo, when manufactured was 
claimed by A and B under their mortgage, and their claim being resisted by Af, who set 
up against them the plaintiffs’ rights under the letters of assignment, A and B brought 
a suit to enforce the provisions of their mortgage deed. In this suit the indigo was 
attached before judgment and sent to Calcutta for sale. 'The plaintiffs now sued 4, B, Af, and 
the holders for sale to establish their first charge in respect of their advances to Af upon 
360 maunds of the indigo on the strength of their letters of assignment. 

Held per Garth, C.J., and MacphersON, J., that the letters of assignment to the 
plaintiffs were not mortgages within the definition of the Stamp Act XVIII of 1869, aud 
that the proper stamp to be affixed to such documents is a stamp of 8 annas. 

Held per GARTH, C.J., PHEAR and MACPHERSON, JJ., that the alleged oral agreement 
between C and Af as to obtaining loans, if necessary, from the plaintiffs and giving them a 
first charge on the season’s indigo in respect of such loans was in direct contravention and 
defoasanso of the mortgage deed to A and B, and was therefore inadmissible in evidence under 
8. 92 of the Evidence Act. • 

Held per PHEAR, J., that s. 243, Act VIII of 1850, docs not give the Court authority to 
appoint a manager to carry on a judgment-debtor’s business pending execution proceedings and 
to invest him with power to raise money for that purpose. Queere —Whether the Civil Courts 
in the Mofussil have the power possessed by the Court of Chancery in England and by the 
High Court in Calcutta of managing the property of parties to a cause pending suit or adminis- 
trAtion. But however this may bo, the Court’s manager, under such circumstances, only 
acquires a right to charge his costs and [60] expenditure against the parties to the suit or 
persons who have knowingly placed themselves in a like position relative to his management, 
and even then he can only do so in respect of such expenditure as has been expressly sanctioned 
by the Court. 

Held per GARTH, C. J., and PHEAR, J., that the plaintiffs were neither in the position 
of managers of the concern nor of consignees of the indigo, and were therefore not entitled to 
any lien upon the indigo similar to the lien possessed by the manager or the consignee of a 
West India Estate. 

HMper PHBAR, J., that the plaintiffs could not claim a lien on the indigo on grounds 
6f a salVAge character ; it being essential to such a lien that the person spending the money 
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di4^t;f iiowa«lE the bwnees who m to be afEeoted by the oUiin, impelling him to make 
the expenditure. A mere volunteer can in general claim no such lien. 


EM on the facts per GABtH» 0. J., PHBAB and MAOPHBBBON, JJ., that there was not 
evideneO of such knowledge and acquiescence on the part of A and B with respect to the 
advances by and the assignments to the plaintiffs as would estop them from disputing the 
plaintiffs’ claim. . > 


Appeal from a judgment and decree of Pheab. J., dated the 6th 
March 1876. * * 

The plaintiffs, who carried on trade as ii^digo brokers in Calcutta under 
the style of Moran and Go., sued to establish their right to a first charge on 
360 maunds of indigo, the produce of the Arrowah Indigo Concern in the 
season 1872-73 for over Bs. 70,000, a portion of the moneys advanced by them 
for the purposes of the concern. 


Kazi Bamzan Ali, deceased, the late proprietor of the Arrowah Concern, 
being largely indebted, and numerous attachmentshaving issued against this and 
other properties belonging to him, petitioned the Court of Sarun to appoint a 
manager of the concern, and in October 1867 one Urquhart was appointed 
manager under s. 243 of the Civil Procedure Code. In the year 1870, one 
Macrae was appointed manager in Urquhart’s stead, and a letter of ai)pointment 
was given to him by the Court, under which he was directed ' to file an 
estimate of expenditure to carry the factories op during the subsequent year,” 
and until further orders to file such estimates for every year in this (the 
Sarun) Court,” and was further directed and empowered as follows ; — 

The expenses for carrying on all the factories or any of them [61] will be raised 
and paid by you. The amounts of the receipts and disbursements of all the factories 
and houses will be submitted by you in every month up to the 20th ,'of every month with 
your signature. The yearly accounts of the factories ending on the 31st October' of every 
year will be submitted by you on or before the Slst December of every year as long as the 
factories continue under the management of this Court.” 

Bamzan Ali died in 1869, but his estate continued after his death to be 
managed as theretofore for the benefit of his heirs and all parties concerned. 


For several years the Arrowah Goncerp had been carried on mainly by 
means of advances made by one Banwarilal, a native banker, upon mortgage 
bonds executed from time to time by the manager, with the approbation of 
Bamzan Ali and his heirs, and with sanction of the Court of Sarun, Banwari- 
lal’s advances had been supplemented, during the last two years of his life, by 
loans obtained from the plaintiffs and other Calcutta Indigo brokers. In April 
1872, Banwarilal died, leaving the defendants, Mussamuts Mittu and Munder 
Bibee, his widows and representatives. At the end of the season 1871-72 
there was due from the Arrowah Concern to Banwarilal’s estate a sum of more 
than four lakhs of rupees. The clear proceeds of the sale of the season's 
indigo amounted only t& Bs. 1,81,325-13. In October 1872, Macrae filed his 
annual estimate, stating that Bs. 1,75,713 would be needed for the season 1872- 
73, and this estimate was sanctioned by the Judge. Macrae subsequently 
entered into negotiations with one Monohur Das, who was diesoribed as the 
general Mooktear of the Mussamuts, to obtain advances from those ladies ; and 
on the let February 1873, Macrae executed a mortgage bond in the Mussamuts' 
favour for the supa of Bs. 1,81,325-13. The bond recited that Bs, 1,31,325-13 
were absolt|tely necessary for the purpose of carrying on the concern for the year 
1872-73, apd that^Bs. 50,000 were payable under an order of the Jpdj^e of 
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8artm to judgment^creditors of the owners of the ooneem, tiA 

aU the BUtn^for which the bond was given. The bond further recited that 
Macrae was unable to raise this sum except by loan from the Mussamuts* and ' 
£62] that he had obtained the Judge’s permission in writing to raise tbis sum and 
to execute the bond. By this bond Macrae, in consideration of Bs. 1,81,825-13, 
which he thereby acknowledged to have received from ^ the Mussamuts, 
promised to rep^y the unpaid balance of the original debt due to the Mussa- 
muts and the Bs. 1,81,325-13 then borrowed (which was described in the deed 
as ** the estimated outlay for the present season and the debts due to the 
judgment-orAitors ”) with interest at 12 per cent, and a commission of 5 per 
cent, on the Bs. 1,81,325-13 ; and as security therefor mortgaged to the Mussa- 
muts the indigo lands and factories, and pledged and assigned to them the 
season’s crop. The bond further provided that the indigo to be manufactured 
from such crop should be sold by Macrae wheresoever and in such way and by 
such firm as the Mussamuts should direct ; that the principal, interest and com- 
mission due to them should constitute a first charge on the sale proceeds ; that 
until such principal, interest and commission should be paid in full, Macrae 
should have no power to transfer, sell, or mortgage the properties thereby 
mortgaged, pledged, and assigned, or in any way to deal with the sale proceeds 
of the manufactured indigo ; and that the Mussamuts should have full 
authority to make arrangements for the appointment and dismissal of the 
servants of the concern and for its better and more economical management. 
The owners of the Arrowah Concern joined in executing this bond, and the 
bond was registered under the"* Begistration Act. The sum so lent by the 
Mussamuts for the season’s expenditure was wholly spent by April 1S73 before 
the crop was raised, and Macrae thereupon, notwithstanding the provisions and 
stipulations contained in the above deed, ^ and without applying to the 
Mussamuts for further advances, or informing them that the Bs. 1,31, 325-13 
were spent with the verbal sanction of the Court, applied to Moran and Co. ** to 
procure a loan for the concern to complete the season, as they had done in the 
previous year, on the security of the indigo.” After some correspondence 
Moran and Co. wrote to Macrae on the 26th April : — 


Dear sir, 

** On receipt of your favour of the 23rd instant, we went to see Messrs. [ 68 ] 
LyaU Bennie and Go., who, for some reason or another, have changed their minds and 
decline making the advances. We are much annoyed at their Slaving been the cause of our 
giving you so much unnecessary trouble, but wo have no desire that you should suffer by 
their vaciUation, and therefore we advance the money on the same terms and conditions as 
they had entertained, viz .: — 

We to advance ... 

To be drawn as follows ; 

1st June 
let July 
1st August 
let September 


Ks. 50,000 


... Bs. 60,000 

... Bs. 20,000 
... „ 6,000 

6.000 

... „ 20,000 


You as security to give us an assignment of the first 260 maunds indigo to be manu- 
factured > this season at the Arrowah Indigo Concern, and you guarantee the same shall take 
precedence of any claim or decree whatsover ; you pay us interest at the rate of 10 per cent. 
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per Annum and a oommission of 2i per cent, in ad’panoe. We enclose for your signature a 
form of assignment to be ^igned by you either now or when you require the flmt instelment 
of the loan. ^ 

Yours faithfully, 

(Sd.) WILLIAM Moran and Co/’ 

Maorae, on the 3rd May 1873, duly signed and returned to Moran and Co. 
the form referred to in the above letter, which form was in the following 
terms : — 

In conformity with the tenor of a letter received from William Moran^and Co., dated 
the ildth day of April, copy of which is annexed, and pursuant to directions received from 
William Moran and Co., I do hereby certify and declare that I will hold 250 factory maunds 
of indigo, the first manufacture of this season of the Arrowah Indigo Concern in Churpa, as 
the property and at the disposal of William Moran and Co. for and on behalf of the said 
William Moran and Co. , and that I hereby undertake to continue so to hold the above indigo 
for the sole use and disposal of the said William Moran and Co., or at the order and direction 
of the said William Moran and Co. and to consign it at the usual period, or when required, 
under invoice addressed to the said William Moran and Go. or to their order. Dated at 
Arrowah Factory in Sarun this 3rd day of May in the year of our Lord 1873. 

(Sd.l J. MACRAE.” 

[ 64 ] This document bore a 2-ro. stamp. In September and October 
1873, Macrae applied to Moran and Co. for further advances of Bs. 12,500 
and Bs. 10,000, and signed two forms in precisely the same terms as the above 
with the exception that the indigo purporting to be thereby assigned was 60 
maunds and 50 maunds respectively. These documents likewise were stamped 
with 2-re. stamps. 

Under these three instruments Moran and Co. advanced to Macrae the 
sum of Bb. 88,557. Of this sum Bs. 5,000 were received by Monohur Das on 
behalf of the Mussamuts by a bill drawn upon Moran and Co., and a portion 
of the amount was applied by Macrae for the purposes of the season 1873-74. 
In September 1873 the Mussamuts claimed under their mortgage possession of 
the indigo which had then been manufactured from the season’s crop, but in 
this they were resisted by Macrae, who set up against them the right of 
Moran and Co. under the assignments which he had given to them. Upon 
this the Mussamuts, in November 1873, instituted a suit in the Subordinate 
Judge’s Court of Sarun against Macrae, the manager, and against the owners 
o! the property, parties to their mortgage, and others, to enforce the provisions 
of the deed, and obtained an attachment of the indigo before judgment ; and 
in April 1874 they obtained a decree in that suit declaring their right on the 
footing of the mortgage deed to take possession of and to sell the indigo as 
against Macrae and the owners of the concern. 

In the meanwhile the indigo had been sent — still subject to the Court’s 
attachment, it was said — to Messrs. Thomas and Co. in Calcutta for sale; and 
in the ordinary course pf affairs Messrs. Thomas and Co. on soiling would have 
transmitted the proceeds of the sale to the Subordinate Judge’s Court at Sarun 
towards satisfaction of the Mussamuts’ mortgage debt. To prevent this, 
Moran and Co., brought the present suit against the Mussamuts, the owners 
of the concern, Macrae, and the members of the firm of Thomas and Co., 
seeking, amongst other things, to obtain possession of the indigo, which was 
then in the hands of Thomas and Co. for sale iu Calcutta, and to establish a 
lien upoii it to the extent of 360 maunds, on the strength of the [ 63 ] assign- 
mstM iha^ to them by Macrae, and to restrain Thomas and Co. &om i^ing 
or |)Biiing with |h« proceeds of the indigo. 
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The plaintiffs in their plaint, and the defendant Macrae in his written 
statement, aUeged that when the Mussamuts agreed to ac^anoe Bs. 1,81,325-13, 
Macrae in^med them that as out of this sum Bs. 50,000 would have to be 
paid to judgment-creditors under the Court’s order, only Bs. 1,31,325-13 would 
be applicable for outlay ; that this sum would only carry on the concern till 
about May, and that it would be absolutely necessary to raise more money ; 
that the Mussamuts informed Macrae they could not advance a larger sum, and 
that if further advances were necessary he could obtain them as before from 
Calcutta ; that the Mussamuts were unable to advance the outlay required, and 
that they, bfy their agent Monohur Das, who was fully authorized for the 
purpose, agreed with Macrae that he should borrow such further sums as might 
be necessary for carrying on the concern from the plaintiffs’ firm as had been 
done before, and that he should grant to the plaintiffs a first mortgage or charge 
^ upon so much of the season’s crop as should be necessary to secure the plaintiffs’ 
advancets ; and that they further agreed to waive their priority in favour of the 
plaintiffs in respect of such sums as the plaintiffs should advance. 

The Mussamuts, in their written statement, denied every one of these 
allegations, and stated that the plaintiffs’ loans were made without their 
knowledge or consent. 

By an order made in the suit before the hearing, the defendants, the 
members of Messrs. Thomas and Co., were directed to sell the indigo in their 
hands and to pay Bs. 80,226-1-6, part of the sale proceeds, into Court to the 
credit of this suit, and to transmit the balance of the sale proceeds to the 
Court of the Subordinate Judge of Sarun, and upon complying with this order, 
the suit as against them was dismissed. 

The plaintiffs’ suit was dismissed in the Court below by 

Pheab, J. (who, after stating the facts, continued, with reference to an 
objection raised to the admission of the plaintiffs’ [ 66 ] letter of the 26th April 
and Macrae’s letter of assignment to the plaintiffs, dated the 3rd May). — It 
appeared to me that these two documents together constituted a promise or 
undertaking on the one side to pay money at certain specified future periods, 
and a pledge on the other of property to arise at a future time made by way of 
securing repayment of the money so to be advanced, with a guarantee of title 
to assign. Neither of the two documents was complete by itself, and I thought 
that the 2 -re. stamp, which the second of them bore, ^^as not sufficient to meet 
the requirements of the Stamp Act in respect of the contract which the two 
disclosed. 

On a former occasion 1 threw out the suggestion that an undertaking at a 
given time on the part of one person to hold, at the disposal of another, property 
which is to be acquired in future, might not be a pledge of property within the 
meaning of the Stamp Act, and Macphehson, J., seems to have taken this view 
when sitting in the Court of First Instance in the case to which I refer {Moran 
V. Spink, a report of the judgments in this case will be found in 21 W. B., at 
p. 161. The observations with respect to the stamp were made in the course of 
the argument). But I now do not think the suggestion is sound, and even if it 
were, it would not in my opinion save the two documents, with which I am at 
present concerned. 

It is noteworthy that the plaint, in describing the transactions of 
the second and third assignments, omits to set out the letter of promise, 
whieb constitutes the consideration for the pledge in each of them, and makes 
the pledging doeummt refer for consideration to a letter of notice written by 
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Messrs. Moran and Co. on the assumption that tha pledge had already been 
effected. I need har^y say that this gives the ple^ng document^ singleness 
of character which it aoes not really possess. ^ 

But although the plaintiffs, for the reason which I have just now explained, 
have failed to establish by evidence the assignments of indigo to them upon 
which they have mainly relied in this suit, I may remark here that I do not 
think that their case has materially suffered thereby ; because even if it be 
taken that those assignments were in fact made by Mr. [67] Macrae in favour 
of the plaintiffs, as described in the plaint, it appears to me, upon grounds 
which I shall probably have occasion in the course of this judgment to make 
clear, these assignments could not, upon the case made by the plaintiffs, have 
the effect of passing to the plaintiffs an interest in the indigo detrimental to the 
Mussamuts* prior right under their mortgage of the 1st February. 

However this may be, the assignments being put on one side, it is still 
certain on the evidence that Messrs. Moran and Go. from time to time, 
subsequently to the date of the Mussamuts* loan, advanced to Mr. Macrae the 
sums of money, which it was the intention of the assignments to secure, and 
that these sums, or a portion of them, were applied to the purpose of manufactur- 
ing the indigo, which is the subject of this suit. Mr. Macrae in his deposition 
says : — 

I did, in pursuance of the said agreement, borrow Bs. 65,382-11-6 from 
Moran and Go. on account of season 1872-73 ; and I should not have been able 
to manufacture the quantity of indigo that I did manufacture, had I not got 
the necessary funds from Moran and Co. ; in fact, I could not have begun 
manufacture at all had it not been for those funds, for the season would have 
been lost. " 

It becomes, therefore, necessary to inquire whether, by reason of this ap- 
plication of their money, the plaintiffs obtained any lien on the indigo of the 
season 1872-1873, or any right to be repaid the money advanced by them or 
any part of it, before the money in Court, the proceeds of that indigo, is 
allowed to go into the hands of the Mussamut defendants, as mortgagees. 

The case has been likened to that of a consignee or manager of a West 
India estate, and a considerable number of decisions have been brought under 
my attention in argumeht, which bear upon the question as to such a person’s 
rights as against others interested in the property. In Morrison v. Morrison 
(2 Sm. & G., 664, at p. 572) Vice-Chancellor SXUABT, in dealing with a case of 
consigneeship, said:— ** It is, therefore, necessary to distinguish accurately 
what has been said by various Judges of this Court as applying to the case 
of a consignee [68] who seeks reimbursement on the footing that he has a lien 
on an estate preserved by his expenditure during a management conducted by 
arrangement with the owners, from what must be kept in view as to the rights 
of a consignee acting under the direct appointment of this Court, and maUng 
advances sanctioned by its orders. ” And in In the matter of Tharp (Sm. & G., 
679), Lobd St. Lbokabds said, in reference to the equitable rights of a 
consignee, — *' I apprehend that, generally speaking, with reference to the equity 
of West India estates, it could hardly ever have gone beyond this, as 1 said in 
the course of the argument that, where consignees were supplying the estate 
as they ought to do, sending out all the supplies, all the machinery, all the 
obthing, aU^he food in point of fact, except what was found in the place itself, 
and were receiving back, as they did, all the produce of the estate, except what 
was sold, the Common portions of it sold in the island, and keeping the accounts 
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as they did, and charging their commission, there then was a balance on their 
accounts, which in the case of a tenant for life would n^t have properly gone 
to the tena* for life* until their account was cleared, and they could not and 
ought npt to have allowed the tenant for life to have received any portion of 
these profits, if they were dealing with a tenant for life, until their account was 
paid ; and if in that case, after the tenancy for life, it turned out there was still 
a balance due, and that balance had beep properly incurred in maintaining the 
estate, then it might properly be represented as money laid out for the benefit 
of the inheritance ; and therefore that balance at tjiat period ought to be a 
charge on the tenancy in remainder of the estate.” Lord Kingsdowk, in 
Fraser v. Burgess (13 Moore*s P.C.,314, at p. 343), reviewed many.of these oases, 
and expressed the opinion : There seems to be no principle for holding as a 

general proposition that the agent employed in the management of an estate in 
the West Indies by the owner of the estate, subject to charges upon it, can 
without more have a lien on the inheritance of the estate for the advances 
which he has made for its cultivation, not only against his employer but 
against those whose title is prior to that of his employer, and who have had 
nothing whatever to do with the expenditure. 

[693 ■ ' When a trustee is in possession of the plantation, managing it on 
behalf of all parties, and employs a manager for the purpose, the expenses and 
proper advances of the manager for the benefit of the estate are the expenses 
and advances of the trustee, who is entitled to be reimbursed out of the estate, 
and if the manager were held entitled to be paid out of the estate, it would be 
as standing in the place of the trustee who employed him. 

Again, when the Court of Chancery takes possession of the estate by the 
appointment of a manager and receiver, it is by its officers in possession on 
behalf and for the benefit of all persons interested, parties to the suit ; and its 
officers stand in at least as favourable a position as the officers appointed by 
trustees and are entitled to at least as extensive remedies against the estate.” 
He then pointed out some differences in the cited cases, and said (at p. 346) : 
“ To this extent, however, the cases all agree, that when the Court of Chancery^ 
has taken possession of a West Indian estate by a manager and consignee, it 
will, as against all parties for whose benefit the possession has been held, 
refuse to permit its officers to be discharged until the amount due to them has 
been paid. But the cases seem to go further, and to establish that where the 
possession has been held by the attorney and manageifof the mortgagor, yet if 
the mortgagees have so recognized the possession of the managei that he can 
be considered as acting on their behalf and for their benefit, the same conse- 
quences will follow as regards their interests, as if he had been appointed 
under the authority of the Court.” And, finally, he states the conclusion of 
their Lordships of the Judicial Committee in that particular case thus : On 
the whole, after a careful examination of the evidence, and a full consideration 
of the case, their Lordships have come to the conclusion that Grant must be 
considered to have been in the management of this estate on behalf of all 
parties interested, and under the authority of the Court of Chancery ; and that 
the proceeds arising from the sale being now to be distributed according [703 
to the rights of the several parties having claims upon it, the appellant, as the 
executor of Grant, is entitled to be paid what is due to him in respect of his 
management, in priority to the claims of the persons having charges under the 
will.” Also in the course of the judgment Lord EiNGSDOWN remarked, ** it is 
very difficult to understand what difference there can be between the case of 
a manager and that of a consignee of a West Indian estate with respect to the 
right of lien,” and he pointed out that in the case of one of the leading decisions 
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the qaestiom arose in the case of a manager* kvAm Berir and v* Davies 
(31 ' Beav.» 429, at pp^ 435, 436), the Master of the Boils summariz^ the results 
df the eases thus : ** The three following propositions may, I thinS, be decided 
from the abovementioned cases : — 

V In the first place, that a lien on the estate exists for the costs ,o£ manage- 
ment where the management has been conducted by a person authorized to do 
so by the owner of the property. 

** In the second place, that though there be no express appointment of 
the manager, yet, if the persons interested in the estate know that he is 
performing the duties and do not ititerfere, then they must be presumed to have 
acquiesced in his continuance in that office, and they cannot dispute his claim 
to a lien on the estate for the expenditure, which, hy their tacit acquiescence, 
they have encouraged him to make. 

“ In the third place, where a receiver or manager is appointed hy the 
Court, in a suit properly constituted, such manager is to be considered as 
appointed on behalf of all persons interested in the property, and he is entitled 
to his ordinary commission and allowance, and also to a lien on the estate, as 
against all persons interested in it, for the balance, whatever it may be, that 
shall be found to be due to him on taking his accounts.” 

1 have already quoted words of Lord St. Leonards, describing what it is 
that gives the consignee of a West India estate his peculiar character, and 
furnishes the basis of his peculiar rights. Lord Westbury, in delivering the 
judgment of the C^ij Privy Council in In re Leith's Estate, Chambers v. 
Davidson (I. L. E., 1 P. C., 296, at p. 304), says also on this point : “ The 
ordinary mercantile character and position of a consignee of a West Indian 
plantation are well known. The custom of the mercantile world is to select, as 
consignee, a merchant residing in this country, to whom the whole produce 
of the plantations is consigned, and who, in return for that produce, accepts 
bills drawn upon him by the proprietor or manager in the West Indies for 
Island contingencies ; and who, according to the orders of the manager or pro- 
prietor^ purchases the supplies needed for the estate, and sends them over to 
the Island. There is no necessity in a case of this kind that there should be 
any contract for the purpose of determining the right of the consignee. The 
right of the consignee," as it is supposed to be established by decisions, giving 
him a lien on the plantation in respect of the balance due to him, is an 
exception to the general rule which applies to principal and agent.” 

Now it is certain that the plaintiffs were not themselves in any sense the 
managers of the Arrowah Concern, and I think it is abundantly apparent on the 
facts of the plaint that the situation in which they stood to the concern was 
materially different from that which these eminent Judges make the foundation 
of a consignee's rights relative to a West India estate. I might, therefore, dis- 
pose of this part of the case at once by saying that the plaintiffs have not 
brought themselves within reach of the principles to which they appeal. 

It may. however, perhaps be open to question whether or not they are 
eptitled to stand in the shoes of the defendant Mr. Macrae as against the 
Mussamuts, and it may, therefore, be as well to inquire, what precisely is that 
gentleman's position in the matter. The sanad granted by the Judge of the 
Sarun Diei^t Court runs thus : 

(His Lordship read the sanad, and continued.) 
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So much of tbe authority and powers conveyed by this document, as is 
derived from, or rests upon, the enactment of s. 243 of th^Civil Procedure Code, 
and for that reason might conceivably be good against all the world, is, 1 think, 
limited [72} in extent. The words of the section which apply to the case 
are : — 

When the property attached shall consist of debts due to the party who 
may be answerable for the amount of the decree, or of any lands, houses, or 
other immoveable property, it shall be competent to the Court to appoint a 
manager of the said property, with power to sue for the debts, and to collect 
the rents, or other receipts and profits of the land or other immoveable property, 
and to execute such deeds or instruments in writing as may be necessary for 
the purpose, and to pay and apply such rents, profits, or receipts towards tbe 
payment of the amount of decree, and costs/* It seems to me that the Legisla- 
ture did not intend by thus using the word “ manager ” to imply by the force of 
that word alone that the person appointed should have power to manage and 
carry on the property, whatever its nature, in respect of which he is appointed : 
I think that the word is a mere designation of a person, whose power is specified 
in the following sentence, namely, “ with power to sue for the debts, and to 
collect the rents and other receipts and profits of the land or other immoveable 
property, and to execute such deeds or instruments in writing as may be neces- 
sary for the purpose, and to pay and apply such rents, profits, or receipts towards 
payment of the amount of the decree and costs/’ The same word ‘ manager ” 
is thus used in reference to cases where obviously there could be nothing to 
manage, and where the person appointed could be nothing more than a receiver, 
as to others ; and in the powers expressly attributed to him there is nothing 
which would enable him to carry on any business, or to raise money for that 
or any other purpose. He appears to be even narrowly restricted in regard 
to the application of the rents and profits which he may collect, i,e,, to paying 
them towards the amount of the decree and costs. It is also not unimportant 
to remark that in the immediately following passage of the same section the 
Legislature employs express words to authorize the Court to raise money, by 
means short of selling the land, for the purpose of discharging the judgment- 
debt ; if it had intended to give the “ manager ” or even the Court a like power 
for the purpose of merely managing the [73] property or carrying on a business 
concern, with a view to discharging the judgment-debt out of the profits, it 
surely would have conferred the power expressly amon^ tbe other powers men- 
tioned, and would not have let it simply lurk under cover of the name managers' 
The last words of the section, In any case in which a manager shall be appointed 
under this section, such manager shall be bound to render due and proper 
accounts of his receipts and disbursements from time to time as the Court 
may direct,’* do not enlarge the passage which I have quoted, because a mere 
receiver must, or may, have to disburse money in the course of collecting rents 
and profits and suing for deots, <&g. 

On the whole, I feel bound to say that I cannot find in s. 243 any legisla- 
tive authority given to the Court to appoint a manager to carry on a judgment- 
debtor’s business pending execution proceedings, and to invest him with power 
to raise money for that purpose, although 1 am aware that a practice of this 
kind has, on some ground or another, become very prevalent. And I need hardly 
add that if a manager appointed under s. 243 has not in himself any statutable 
authority to carry on and manage a businessor other property, he certainly has 
no authority to hypothecate produce, &o., for expenditure to that end. 

1 do not know whether it has been decided to what extent the Civil Courts 
of the Mofussil have the power such as that possessed by the Court of Chancery 
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at home, and by this Court, of managing the property of parties to a cause, 
pending suit or administration ; or, if so, whether their power in this inspect 
arises in proceedings had solely for the purpose of enforcing execution of a decree. 
But, however this may be, the Court’s manager, under such circumstances, only 
acquires a right to charge his costs and expenditure against the parties to the 
..suit, or persons who have knowingly placed themselves in alike position relative 
to his management, and even then he can only do so in respect of such expendi- 
ture as has been expressly sanctioned by the Court. The ground of his right is 
that he is the Court’s officer acting under the Court’s discretion as between the 
parties to the suit and with the Court’s sanction [7i] which cannot of course 
be rightly given without specific inquiry in each matter requiring sanction ; the 
exercise of the Court’s discretion cannot be delegated to the manager by antici- 
pation. Now, nothing whatever of the kind appears here in the matter of the 
three assignments to the plaintiffs. It is not pretended that the Court of Sarun 
made the slightest judicial inquiry in regard to either of them ,or gave any other 
formal sanction to Mr. Macrae’s action in makin^^ them, than is involved in this 
passage of the sanad granted three years before, ‘ the expenses for carrying on 
all the factories or any of them will be raised and paid by you.” The utmost 
that appears in the evidence of what took place on this point amounts to this 
that Mr. Hope, the Judge of Sarun, personally knew in a general way what Mr. 
Macrae was doing or about to do. Mr. Macrae says, **1 applied to him verbally 
in Court for a written authority for raising the loan from Moran and Co., but he 
said that he considered a written order unnecessary. I cannot bring to my mind 
the date, but I spoke to the Judge in February about the time that I signed the 
bond in the Mussamuts’ favour. I told him that the funds allowed by the 
Mussamuts would be insufficient for the disbursements of the year, and it was 
then that he told me to arrange with Moran and Co. when the money should 
run out.” Had there been any proper inquiry in each case the Court must have 
given formal notice of it to the Mussamuts, and the result of the inquiry might 
have been that there was no need of borrowing from the plaintiffs and of 
hypothecating the crop to them, or if there was such need, even then the order 
given sanctioning the expenditure and making an hypothecation of the crop in 
priority to the Mussamuts’ existing rights to it, could only be made binding by 
adding the Mussamuts as parties to the record (if the Court had authority to do 
so), and in that event the Mussamuts would have the right of appeal against the 
order. How very much short of all this Macrae’s action in the matter falls is 
npt difficult to perceive.*’ 

If, therefore, it be taken, as it probably may on the facts stated in the 
plaint, that Macrae was manager of the Arrowah Concern under the Court of 
Sarun pending execution proceedings (so far as the Court had authority to under- 
take .such management) L7d] for the benefit of the Mussamuts as well as that 
of other persons parties to the suit, still he does not appear to have had from 
that source the requisite authority to charge the estate with these advances as 
agiainst them : certainly no authority to do so in defeasance of the very deed of 
hypothecation which he and the owners together had made to the Mussamuts 
only a few months before. 

The plaintiffs, therefore, whether their assignments are considered as 
proved or not, can get no advantage as against the Mussamuts by virtue of 
Macrae’s official character or personal rights. 

And if is worthy of remark that even if Macrae himself were in a position 
to set up I lien on the estate block and crop, or on the season’s crop^one in 
mpect of bis expenditure incuiared in producing it, that expenditure induded the 
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Mussamuts* money as well as the plaintiffs’. He could only claim for the 
balance of his entire accounts in which the Mussamuts’ items would be prior 
to those of the plaintiffs’. 

It seems, therefore, to be quite plain that the plaintiffs were neither lef^ally 
nor in fact consignees of the produce of the Arrowah Goncern, or of ahy part of 
it (for the indigo was not sent to them), nor in the position of manager thereof. 
Neither can they found the claim which they put forward in this suit upon any 
ground analogous to that on which the right of lien of a manager might be 
made to rest. 

Had the three assignments of indigo by Macrae to the plaintiffs been made 
out by the evidence, the next question would have been, was there anything in 
the shape of an authority for making tbt<se assignments proceeding from the 
Mussamuts to Macrae. And I will say a few words upon this question for the 
sake of elucidating the rest of the case. 

The defendant Macrae in his deposition says that he obtained the requisite 
authority for this purpose at the time when the deed of the 1st February 1873 
in favour of the Mussamuts was executed. His account of the matter is this. 

(His Lordship read Macrae’s evidence to the effect that when he executed 
the bond in favour of the Mussamuts he informed Monohur Das that Bs. 1,75,613 
would be needed for the [76] season’s outlay, and that Monohur Das thereupon 
told him that, in the event of the money advanced by the Mussamuts proving 
inadequate for the season’s expenditure, he might obtain loans from Moran and 
Co. and might pledge with them sufficient of thp season’s crop as security for 
their advances in priority to the Mussamuts’ mortgage. Upon this his Lordship 
ob|erved that ** if a clause had been inserted in the Mussamuts’ bond embody- 
ing the parol authority which Macrae considered to have been thus conveyed 
to him, its effect would have been to contradict and materially alter the 
written contract, and therefore parol evidence was not admissible to show that 
it formed part of the contract.” He accordingly found that the authority con- 
tended for as having been passed to Macrae simultaneously with the making of 
the Mussamuts’ mortgage was not established. And he further expressed great 
doubts on the evidence whether Monohur Das ever went the length which 
Mr. Macrae now said he understood him to go. It might well be that Monohur 
Das said generally that in the event of more money being wanted it might be 
got from Messrs. Moran and Go., or any one else inTiialcutta, in like manner 
as in former years, but the learned Judge was not satisfied that he pretended 
to pass immediate specific authority for that purpose. He then continued.) 

And if Mr. Macrae got no authority from the Mussamuts to make 
assignments, which should have the effect of overriding their deed, at the time 
when that deed was made, it seems to be certain that he did not get any 
afterwards. He admits that he never applied to them for any such authority, 
and that which passed verbally at the time of the making of the deed being 
out of the way, he cannot place the case any higher than this, namely, that 
the Mussamuts through Monohur Das knew and acquiesced in what he did. 
That their conduct in the matter, on thp whole, was such as to estop them from 
now denying that in making the assignments to Messrs. Moran and Go., he 
acted with their sanction and authority. I need hardly say that it requires 
very clear evidence of knowledge and of standing by to establish an effective 
estoppel of this kind. But the plaintiffs do not adduce any direct evidence 
of actual knowledge on the part of the Mussamuts of Mr. Macrae’s acts, 
[77] until at earliest some time after the three assignments had been made. 
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Tha facts advanced by them to furnish the estoppel are, that Monobur DbM 
acted in all things as the agent of the Mussamuts, managed all their affairs for 
them and appeared to be their am-mooktear empowered to represent them id 
all matters ; that he knew of and even directly suggested Mr. Macrae’s drawings 
on Messss. Moran and Co., for money wherewith to carry on the Arrowah 
Concern, and of the assignment of the season’s indigo made by Mr. Macrae to 
secure Messrs. Moran and Co. s loans; and that he even obtained at his own 
request from Mr. Macrae for the Mussamuts’ use and benefit the sum of 
Bs. 5,000, portion of these drawings so secured ; and finally that one of the two 
ladies, on some occasion aher they had brought their suit in the Subordinate 
Judge’s Court to enforce their right under their mortgage to the season’s indigo, 
expressed her willingness that Messrs. Moran and Co. should be first paid. If 
these facts can be accepted as proved (and I am very far from saying they can, 
for the evidence bearing on them, perhaps from the fault of the examiner, is 
most indefinite and unsatisfactory, and some of it is even untrustworthy), still 
they fall short of affording material for the estoppel. It is remarkable that it 
is not attempted, on the part of the plaintiffs, to show that the Mussamuts, or 
even Monohur Das had notice, or were aware, of any specific drawing or assign- 
ment as it occurred. And there is also nothing to indicate that any one 
concerned, except Macrae and the plaintiffs, knew of the preferential character 
of the assignments. This only appears in Messrs. Moran and Co.’s letter to 
Macrae, the first of the two documents which constitute Mr. Macrae’s contract 
of assignment to them. And in its absence the assignments would be nothing 
more than second mortgages. I cannot infer from those materials that the 
Mussamuts knowingly stood by and permitted Mr. Macrae to obtain from the 
plaintiffs money for the concern, on a pledge of the season’s crop which should 
tike priority of their own. * 

And the attitude assumed by Mr. Macrae throughout the aff'air seems to 
me of itself sufficient to forbid any such inference. He held himself entirely 
independent alike of the ladies and of [TSJ the owners. He did not consider 
that he was under any obligation to consult them. The property was in the 
management of the Court by his hands, and he was expressly authorized by 
the Court to raise the necessary moneys at his own discretion. He made his 
bargain with Messrs. Moran Co., in his own name without pretending to be 
the agent of any one, other than the Court, and he went to them because other 
sources to which he had been accustomed to have recourse in former years were 
nqt this year conveniently open to him. And every one concerned shared this 
view of Mr. Macrae’s independent authority. Abdul Hye states as much in his 
deposition. And 1 have very little doubt that neither the Mussamuts nor even 
Monohur Das ever supposed for a moment that Mr. Macrae possessed no 
authority to deal with the indigo except such as he might derive from them or 
from the owners of the concern. It seems to follow plainly that no legitimate 
inference adverse to their rights can be drawn from their non-interference with 
him in the matter of the assignments. 

In their written statement the Mussamuts admit that they have been 
repaid by Mr. Macrae the sum of Bs. 5,000, part of their mortgage debt. And 
Monohur Das in his deposition states that the repayment was effected by 
Macrae drawing a hundi on Moran and Co. in favour of the Mussamuts, which 
was realized by him, Monohur Das, as their agent. Now, the Mussamuts must 
probably be taken to have known that Macrae could not procure the money 
wherewith to repay them except by disposing either in the way of sale or 
mortgage of a portion of the property which formed the subject of their 
mortgage, and I was at first doubtful, whether, under these circumstances, by 
acoepting the paynaent they did not by imidioation sanction the actual pMge 
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by whioh it was raised, at least to the extent of Bs. 5,000. On considera- 
tion, however, I do not think it is necessary to come to^ finding on this point, 
because Macrae, acting for the owners, could make a second mortgage without 
the Mussamut’s sanction, and there is nothing whatever to justify the inference 
that these ladies gave their assent not merely to a second mortgage, but to 
one which, though made after, should have preference over their own. 

[79] I come now to the last principal question in the case, the only 
question indeed, which has given me cause for serious hesitation in coming to my 
decision. 1 will put it in this general form, can the plaintiffs Moran and Co. 
claim a lien upon this indigo on grounds of a salvage character ? 

Mr. Macrae in his deposition states, as 1 have already mentioned, “ 1 
should not have been able to manufacture the quantity of indigo that I did 
manufacture had I not got the necessary funds from Moran and Co. ; in fact, I 
could not have begun manufacture at all had it not been for those funds, for 
the season would have been lost.’" And the witness Mahomed Ishhake, assistant 
manager of the factory, is more specific. He says : — “ The one lakh and thirty- 
one thousand odd,” borrowed of the Mussamuts, “had been exhausted in 
factory disbursements up to April 1873. The concern, therefore, stood in further 
need of money, and it was to meet further expenses that the loan from Moran 
and Co. was taken ; there was absolute need for this money ; the indigo could 
not have been manufactured without the further loan above stated.” 

Lord St. Leonards gives an instance of salvage lien in the observations 
made by him in In re Tharp (2 Sm. & G., 578), which I have already referred to 
for another purpose. He says, “ In Ireland, it is a very common equity to have, 
as a prior charge to all other incumbrances, what is called salvage money — 
where a leasehold estate, or an estate held for lives to which half-a-dozen 
people are entitled in succession, many of them being mortgagees, according to 
certain priorities, the last man of all who is entitled after everybody, being in 
possession, redeems, I may say, the estate by paying the landlord, who other- 
wise would have recovered the estate, and taken it from everybody ; his payment 
is what is called salvage money. That is an escablished equity, and a very 
proper equity. He that, pays the salvage has a prior incumbrance to every other 
charge and interest, because, so far as any interest is left to anybody beyond 

the charge, it is acquired by that payment in the shapp of redemption money.” 

• 

[80] And there are unquestionably many cases to be found in the books, 
where it has been held (I am speaiking generally) not equitable as between the 
parties, that the owner of property should be allowed to have the benefit and 
advantage of ownership, before the person by whose money the property bad 
been produced or preserved was reimbursed. This was so in the cases of the 
West Indian consignee’s and manager’s liens which have been already alluded 
to ; but, as I understand the equity, it is essential to it that the person spending 
the money of which he claims reimbursement should have some interest in the 
property, or some right or duty towards the owners, who are to be affected 
by the claim, impelling him to make the expenditure. A mere volunteer cannot 
generally say to an owner of property, I have saved your property for you by 
my personal exertions, or by the expenditure of my money, and therefore I am 
entitled to a Hen upon that property, whether you agree to it or not for 
reimbursement and recompense. The nearest approach to this is maritime 
salvage, but there the right of the salvors rests upon a peculiar ground of public 
expediency. In the present case Messrs. Moran and Co. stood in no such rela- 
tion to the estate or to the proprietors 6f it as to have cause on that ground for 
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Si^di&g their money in the cultivation of indigo on it in the season 1872-1873. 
^ey were strangers to the estate, and in the situation of ordinary money-lenders 
with no other motive tnan the expectation of pecuniary profit from the bargain 
itself. And there is no doubt that they advanced the money solely on the 
footing off and in reliance upon, the contract which they made with Mr, Macrae. 
They admit that they knew, at the time of making this contract, that a prior 
mortgage abeady existed, and they could, if they had chosen, by the least 
possible inquiry, have ascertained exactly what that mortgage was. By putting 
themselves into communication with the mortgagees, as they might have done, 
they could have secured priority of right over the indigo to themselves, or in 
the alternative have abstained from making the loan. But they neglected 
these ordinary precautions, because, as Mr. Murdoch says, they trusted to the 
representations made to them in the letters of Mr. Macrae. They were content 
to run [813 e I'isk, which with very little care they might have avoided. The 
maxim caveat emptor seems to me to apply. There were no personal relations 
between the plaintiffs and the Mussamuts to give rise to any equities. No 
opportunity was afforded the Mussamuts to furnish the money themselves. The 
plaintiffs had in their power to say in effect to the Mussamuts, we will not 
advance our money for the production of the indigo which is to feed your 
mortgage, except on condition that our expenditure is to be a first charge upon 
it. They did not think proper to do so, and I cannot, on the whole, find any 
ground of equity upon which this Court ought to supply their omission. 

During the argument some comparison was attempted to be made between 
the case of the hypothecation of the block or crop of an indigo concern by the 
manager for the purpose of raising money wherewith to carry on the requisite 
cultivation and manufacture, and the case of hypothecation of a ship or its 
cargo by the master to raise money for the repair of the ship and prosecution 
of the venture. I need not, however, in strictness notice this, inasmuch as the 
hypothecation of the indigo has not been proved. But it will not, I think, he 
out of place here for me to remark that the analogy, whatever it might other- 
wise be worth, must fail in the present case, because even if the requisite 
exigency existed, the parties immediately concerned, namely the Mussamuts, 
were at hand, and could have been most readily had recourse to. 

The best consideration that 1 have been able to give to the case has led me 
to the conclusion that the plaintiffs’ claim to the indigo, in priority to the 
uivdoubted right thereto 5f the Mussamuts, cannot be supported on any of the 
grounds which have been suggested for it. 

From this judgment the plaintiffs appealed. 

The Advocate-General, Offg. (Mr. PawZ), Mr. Jackson, and Mr. Evans for 
the Appellants. 

Mr. Branson and Mr. Bonnerjee for the Mussamut Bespondents. 

. The defendant Macrae did not appear on the appeal. 

m The Advocate-General . — The three documents under which the appel- 
hwats claimed a first char^ on 360 maunds of the indigo were sufficiently stamped 
and ought to have been admitted in evidence. A contract to pledge property, 
wbkib, at the time of the contract is not in existence, is not a mortgage within 
the (^nanral Stamp Act, 1869. Under that Act a “ mortgage deed includes 
tfvmy instmmmit evidencing a pledge of property for securing the payment of 
. iomiey,’' and “ ‘ property ' means property being in British India ” — see s. 3, 
A Mm subject-matter of these contracts had no existence anywhere. 
[MacpBBSSO^, f--^Ark, 10, sch. I, shows that, for the purpose of the ^et. 
■■ ■. 
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tihet^ may be, a mortgage %o come into operation in future. If so, may. there. : 
not be a mortgage with respect to property to come into existence at a fatnie 
time?l The property must be in existence when the mortgage is made, though 
possession of it need not then be given. These documents were in fact mere 
declarations by Macrae that he would hold the indigo for Moran and Oe., if and 
when it came into existence. [Garth, C. J. — Did they not give a right to 
possession of the indigo without anything further ? | They only gave a right of 
suit. So an agreement to sell would not be an assignment requiring registra- 
tion under the Begistration Act ; see per Peacock. C. J., in Currie v. S. iV. 
Mutu Bamen Chatty (3 B. L. R., A. 0.. 126, at p. 131;. [Mr. Branson referred 
to Fati Chand Sahu v. Lilamher Sing Dass (9 B. L. R., 433). Garth, C. J. — 
Specific performance of an agreement to sell might »in some cases be refused, 
for instance, where damages would be a sufficient remedy ; but if the deed 
contained a power to take possession, would not that make a difference ?] . It 
might be so where the property was in the possession of the contracting party, 
but here the property was not in existence. [Garth, C. J.— Under the Stamp 
Act a mortgage deed requires an ad valorem stamp.] Yes, and here the value 
could not . have been computed, as it was not known how much would be 
advanced. [Macpherson, J. — The agreement was to advance up to a 
specified amount ; that would be sufficient to fix the valuej . Monohur Das' 
aareement with Macrae respecting the advances to be obtained from Moran 
[88] was within the ordinary course of his employment. [Garth, C. J. — There 
is no evidence of what* the ordinary course of his employment was] . The 
evidence shows that the Mussamuts were pardanishins, and that he was their 
general manager and the only medium of communication between them and 
Macrae ; he would have all such powers as the manager of a Hindu lady 
usually has. [Macpherson, J. — Whatever he did for the ladies’ benefit 
would be deemed within his authority, but they might repudiate all acts not 
expressly authorized by them and which were prejudicial to their interests.] 
The agreement as tp these advances was for the Mussamuts' benefit, since 
without such advances no indigo whatever could have been produced. As to an 
agent's power, see 3 Chitty Com. & Man., p. 196. [Garth, 0. J.— The 
alleged oral agreement gave Macrae not merely the right to borrow, but also to 
give a first charge upon the indigo which was charged with the Mussamuts' 
debt,] The production of the indigo was a condition precedent to the attaching 
of the Mussamuts' charge. The mortgage deed purports to be a formal 
document, but it is silent on points of the greatest importance. It is for tl\e 
Court to consider how far evidence of a separate oral agreement with reference 
to such points is admissible ; see the Evidenpe Act, s. 92, provisoes 2 and 3." 
The money advanced by the Mussamuts might- have proved sufficient. The 
oral agreement was as to what was to be done if it should be insufficient ; that 
was a collateral matter, as to admitting evidence of which see Taylor on 
Evidence, 6th ed., p. 983. If the evidence that Monohur Das was informed 
that the sum the Mussamuts proposed to advance would be insufficient be 
believed, then the Mussamuts' mortgage deed does not contain the whole 
agreement, and evidence of the oral agreement is admissible — Harris v. Bickett 
(4 H. & N„ 1). But apart from any such oral agreement, the appellants are 

* C Sec. 92, Proviso (2) : — The existence of any Separate oral agreement as to any matter 
on which a document is silent and which is not inconsistent with its terms, may be proved. 
In considering whether or not this proviso applies, the Court shall have regard to the decree 
of formality of the document. 

Proviw (8) : — ^The existence of any separate oral agreement constituting a condition 
precedent to the attaching of any obligation under any such contract, gr^i^nt or disposition of 
property, may be proved.] 
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to a first charge on the indigo on the principle on which salvage liens 
rM, a prindple whicl^ has been applied over and over again‘ to advances and 
Btipplies by consignees of > West India estates ; see Prmer v. Burgess (18 
Moore's P. C., 814). [Oabth, C. J. — [ 84 ] The salvage lien in those oases 
depends on the peculiar nature of such estates, such as the difficulties of 
communication with the parties interested in them owing to their distance 
and so forth.] In Scott v. Nesbitt (14 VoSm 488, at p. 445), Lord Eldon did not 
base the right on the distance of the property, but upon what he termed *' a 
principle of English law V which equally applied to mines or alum works in 
England. See further Eisber on Mortgages, 2nd ed., pp. 131, 133, 670, Myers 
V. The United Gtiarantee Go. (7 De. G. M. A G., 112, at p.- 126), Bertrand v. 
Davies (31 Beav., 429, at*p. 436), Ventura v. Richards (1 Tay. A B., 66), 
Chambers v. Davidson (L. E., 1 P. C., 296) and Sayers v. Whitfield (1 Knapp 
183), where Lord Wynfobd refused to send the case hack to the Master to 
enquire as to customs respecting charges on West India estates, on the ground 
that the common law of England is the common law of St. Vincent’s, and 
therefore the rules which regulate the English Equity Courts also regulate the 
Courts of Equity in that island. Macrae was the agent for all parties interested 
in the concern, amongst others, for the Mussamuts. Under s. 243, Act VIII 
of 1859, the Court had power to authorize him to deal with the property in the 
way he did ; but if the Court had no such power, the Mussamuts ought to have 
applied to have the order sanctioning Macrae’s conduct set aside ; while the 
order stands, they cannot be heard to say that the Court had no power to 
make it. See Morrison v. Morrison (7 De. G. M. A G., 214, at p. 223). 

Mr. Evans on the same side. — From the evidence it is clear that Monohur 
Das knew that further advances w»^re necessary to secure the production of the 
ihdigo, and that such advances were being obtained from the plaintiffs upon 
the usual terms : the principle of the cases in which the owner of property, who 
allows another under mistake to improve that property, is held liable to pay for 
the improvements, or of those in which a first mortgagee is postponed to a 
second mortgagee because he has stood by and allowed the [ 85 ] mortgagor to 
induce the second mortgagee to advance money by fraudulent misrepresentation 
or concealment, would therefore apply. The conversations between Monohur 
Das and Macrae as to how the further advances were to be obtained did not 
constitute'^ an agreement in defeasance of the Mussamuts’ mortgage deed, 
but amounted only to a direction as to what was to be done in a certain 
event, namely, if the Hilussamuts’ advance should be insufficient. As to com- 
pensation in cases in the nature of salvage claims, see the Indian Contract 
Act, 1872, s. 70. 

Mr. Branson for the Mussamut respondents. — The oral agreement under 
which the appellants’ claim is inadmissible under s. 92 of the Indian Evidence 
Act. 1872, being inconsistent with the Mussamuts* mortgage deed, and even if 
it were not inconsistent with the deed, it would still be inadmissible as adding 
terms to a document of so formal a character ; see illustration {h) to s. 92. 
il^rther, the mortgage deed being registered, evidence of a subsequent oral 
agreement rescinding or modifying it is inadmissible under s. 92, proviso 4. 
It has been argued that what passed between Monohur Das and Macrae was 
only a direction or order, and not an agreement ; but an order by a principal 
to his agent in fact involves two contracts — one that the principal will protect 

^ C y^Illmiration (Xt) A hires lodgings of B, and gives B a card on which is written 
* Booms, Bs. 900 a month/ A may prove a verbal agreement that these tenns were to 
A hires lodgings of B for a year, and a regularly stamped agreement 
dra^ Og is made between them. It is silent on subject of board, A^may 

n0 prove that ^ras included in the terips verbally.] ^ f 
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the agent if he perform the order ; and another, with the third person with 
whom the agent deals, that the principal will carry out the agreement made by 
the agent. Secondly, the documents by which Macrae agreed to hold the indigo 
at the appellants’ disposal are inadmissible under the Stamp Act. They 
purported to confer an interest in the indigo immediately by their own force 
and without the necessity of any further act on the part of the appellants upon 
the indigo coming into existence ; they are therefore assignments ; see the notes 
to Byall V, Bowler (2 W, & Tu. L. Ca. in Eg.. 4th ed., p. 773), [GARTH, O.J. 
—In Lunn v. Thornton (l 0. B., 379), Tindal, C.-l.. draws a distinction 
between a grant of goods which are not in existence and a grant with a license 
to seize..! At common law the further act of seizure would probably be neoes- 
sary to pass the property, but in equity it is [80*} different ; see Holroyd v. 
Marshall (lO H. L. 0., 191). [Garth, C.J. — Suppose goods in England were 
mortgaged in India by a deed to take effect on the goods being brought to 
India, would that deed require to be stamped as a mortgage deed ?J Both the 
factum of the agreement with Macrae, and Monohur Das’ authority to make it, 
are denied. This is a case in which one of two innocent persons must suffer, 
but in deciding between them the Court will have regard to the caution 
displayed by one and the utter want of cautiop on the part of the other. 
Macrae cannot stand in any higher position than the owners of the concern 
would have occupied had they been in possession, and they would have had no 
claim upon incumbrancers for losses which they might incur in cultivation of 
the estate — Fraser v. Burgess (13 Moore’s P. C., 343). The powers with 
which the Court could invest Macrae are limited by s. 243, Act VIII of 1859. 
His acts beyond those authorized by s. 243 are ultra vires notwithstanding the 
Court sanctioning it. 

Mr. Evans in reply* 

Cur, adv. vult. 

The following Judgments were delivered : — 

Garth, G.J. — I have felt considerable difficulty in arriving at a proper 
conclusion in this case. 

The question we have to decide is not only a very serious one to both 
parties concerned, but it has also an important bearing upon the relations 
which exist in this country between the owners and managers of large factories 
on the one hand, and brokers and others, who are in the habit of advancing 
money for the carrying on of those factories, on the other. 

[His Lordship then stated the facts, and continu^ witli reference to the 
objection to the stamp borne by the three letters of assignment given to the 
plaintiff’s by Macrae : — ) 

It may, perhaps, be convenient here that I should deal with a preliminary 
objection which has been made by the defendants. They contend that these 
documents, upon which the plaintiffs’ [87] claim depends, and without which 
it is of course impossible for them to launch their case, are insufficiently 
stamped, and, consequently, not receivable in evidence. It is said by the 
defendants that the documents are “ mortgages of propeity not delivered at the 
time of the mortgage,” within the meaning of cl. 10 of sch. I of the Stamp Act, 
XVm of 1869." 

* tSch. I, c\, 10 ~ 


Mortgage deed when poasea- 
sion of the property comprised 
therein is not given by the 
mortgagor at the time of exe* 
cuiion. 


Fee payable. 

The stamp-duty with which 
a bond of the amount secured 
is chargeable (No. 5).} 


887 






' On th^other handt the plaintiffs contend that, if they are mortgages at all, 
they are not mortgages of property mthin the meaning of that danse., b^ause 
the word " property," as defined by the Act in s. 3, means ** property being in 
British India." 


Phjsab, J., at the trial did not think it necessary to decide this point, and 
be reserved his judgment upon it until he had determined how he should dispose 
of the whole case ; and, as he decided it eventually in favour of the defendants, 
he did not give any opinion upon the stamp objection. I have great doubt 
whether it was right to go into the plaintiffs* case at all, or to deal with the 
document in question as proved, without first deciding whether or not they 
were admissible under the provision of the Stamp Act ; but, at any rate, I think 
it right to decide the point now, before stating what conclusions I have arrived 
at upon the merits of the case. 


1 am of opinion that the proper stamp to be affixed to documents of this 
description is a stamp of 8 annas. 

The documents are, no doubt, in the nature of equitable mortgages, but it 
cannot be said that the property which is the subject of mortgage exists in 
British India ; and, as an instrument must be stamped at the time it is made, 
the words ** being in British India " would appear to mean being in British 
India at the time of the making of the instrument. Thus, for instance, if a 
mortgage were made of property which, at the time of the execution of the 
deed, was in England, that mortgage would not be subject to stamp duty, 
although, subsequently and before it took effect, the property might be con- 
veyed into British India (See Megji Hansraj v. Eamji Joita^ 8 Bom. H. C. Bep., 
0. C., at p. 180). The question of stamp must depend on the state of things 
existing at the time when the mortgage [ 88 ] wa.s made ; aifd as in the case 
which I have just instanced, it was possible that the property mortgaged 
might never find its way to British India, so, in the case of the documents 
in question, it was possible that the property might never have come into 
existence at all. If this was not the intention of the Legislature, they should 
have made their meaning more clear. 


I am, therefore, of opinion that the stamp affixed to these documents is 
sufficient, and that, consequently, they are admissible in evidence. 

But then comes the main question in the case, how far they are of any 
force, or validity, as against the defendants’ mortgage. 


The plaintiff’s, on the one hand, insist that, so far as their advances Mrere 
necessary for the realization of the indigo of the season 1872-73, Mr. Macrae 
had authority, either expressed or implied, to pledge the indigo to them, and 
secure those advances. The defendants, on the other hand, say that Mr. 
iMacrae had no such authority. 

Undoubtedly, primd facie, the defendants’ title being first in order of date, 
and founded upon the mortgage of the 1st of February, the terms of which aie 
as clear as they can be, ought to prevail ; but the plaintiffs put their case in 
this way 

, In the first place they say, on the strength of Mr. Macrae’s own state- 
ments, supported by the evidence of other witnesses, that, at the very time 
when the deed of the Ist of February was in course of execution, it was agreed 
be|iween hich, afid Monohur Das, who was representing the Mussamuts, that 
lifaors^. 8|io|id borrow from the plaintiffs, or others, any further sums that 
imght ^mred^ for the purpose of the doncem, and that he should gi^ the 
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leaders the first charge upon the indigo of the season tor seenriiiJillho^' ^ 
Monohnr Das and otW witnesses for the defendants, who were; present ou tl^| 
occasion referred to, deny that any such agreement was made ; but, although: 
Mr. Macrae's story may not be correct in all particulars — and, of course, after 
the lapse of several months, it is hardly probable that he should remember 
exactly what occurred — I have no doubt that some- [ 89 ] thing was said at that 
time as to further advances being required, and that Monohur Das assented 
to the same course being pursued in tliat respect as had been adopted in 
previous years. 


But, assuming that the conversation took place precisely as Mr. Macrae 
describes it, it is impossible to escape from the conviction that it was an agree- 
ment made in direct contravention and defeasance of the deed which Mr. Macrae 
was at that very moment executing to the Mussamuts. It was, there- 
fore, not admissible in law, as contradicting the express terms of the mortgage 
(see B. 92 of the Evidence Act) ; and I consider that the learned Judge in the 
Court below w'as perfectly right in rejecting it for that reason. 

The only possible way in which it occurred to me at one time that the 
arrangement might be rendered effectual, was to treat what passed between 
Mr. Macrae and Monohur Das, not as an agreement, properly so called, but as a 
direction given by Monohur Das, acting for the mortgagees, to Mr. Macrae, 
acting as the manager for all parties interested in the production of the indigo, 
to borrow on behalf of the Mussamuts as well as others, such further sums as 
he might find it necessary to raise, and upon the same terms as money had 
been borrowed for the same purpose in previous years. 

But there is great difficulty in construing what actually passed on that 
occasion, in this way In the first place, this construction is not in accordance 
with Mr. Macrae’s own version of what transpired ; and I feel strongly that, in 
a case of this nature, we ought not to assume anything inconsistent with 
absolute truth, which would have the effect of depriving the Mussamuts of 
their vested rights. And, again, we have no right to infer, in the absence of 
evidence, that Monohur Das had authority from the Mussamuts at that time 
to invest Mr. Macrae with powers directly at variance with the deed which it 
was his special duty to perfect. He might have been for general purposes 
their mooktear and man of business, but, as he was present on that occasion 
for the very purposes of seeing the deed executed, the contents of which had 
been approved by the Mussamuts, I cannot say that he had [90] authority, fn 
the absence of any special powers, and without communication with the 
Mussamuts, to give Macrae directions, the effect of which, if acted upon, 
would be to defeat their rights. 


On the other hand, I cannot look upon Mr. Macrae himself, as we are 
asked to do by the plaintiffs, as the agent and manager of the property on 
behalf of thq Mussamuts. It is true that, in one sense, he was acting as 
manager of the factory, under the direction of the Court, for all parties con- 
cerned ; but, as regards the mdttgage to the Mussamuts, and the rights which 
they acquired under it, he was acting on behalf of the mortgagors as against 
the mortgagees, and he had clearly no power to invade those rights, by virtue 
either of his general authority derived from the Court, or of anything that 
passed on that occasion between him and Monohur Das. 

Failing, then, to establish either a substantive agreement, as put forward 
by Mr. Macrae, or any directions from the Mussamuts which would justify the 
pledge of the indigo to the plaintiffs, the case is likened by the plaintiff's 
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Ooutisel to that of a West India estate, where the consignee, or manager, who 
has charge of the property for the benefit of all parties concerned, has Imn held, 
in a . long series of authorities, entitled to charge upon the produce of the 
property any expenditure or advances which he may have necessarily made for 
the general benefit of the concern, and to repay himself by that means before 
any other claims upon the estate have been satisfied. It will be found, however, 
that the doctrine and principle of these cases do not apply to the present. In 
the first place, as pointed out by Phe^, J., in the Court below, the plaintiffs in 
this suit are not themselves in the position of consignees or managers of the 
property which they seek to charge ; nor can they legally or equitably place 
themselves in the position of Mr. Macrae, and treat the advances which they 
have made for the purposes of the factory as advances made by Mr. Macrae 
himself. The truth is that both the plaintiffs and defendants have advanced 
their money on the self-same security. Mr. Macrae has obtained the money 
from both parties upon the faith of each having a first charge upon the indigo, 
and the question in this [91] case, as I pointed out in the first instance, is hot 
between Mr. Macrae, the general manager of the concern, and the concern itself, 
but between two conflicting sets of mortgagees, each of whom has advanced 
money upon the same security. The cases, therefore, of West India estates, 
as very fully explained by Fheak, J., in the Court below, have no application 
to the present. 

I, therefore now come to another, and the principal, ground of contention 
on behalf of the plaintiffs, as to which I confess I have felt very considerable 
difficulty. 

It is urged by the plaintiffs that, however many obstacles of a technical 
nature may affect their right in this claim, there is no doubt of the fact that 
the indigo in question could not have been produced, or manufactured, without 
the aid of the money which the plaintiffs have advanced. They contend 
that this was a fact well known to Monohur Das, if not to the defendants 
themselves ; and that Monohur Das was not only aware that the plaintiffs were 
making these advances, and that they were absolutely necessary for the 
production of the indigo, but that they were making them upon the usual 
terms— that is to say, that the advances were to be a first charge upon this 
indigo itself. It is argued, therefore, that the Mussamut defendants have 
for their own benefit, and in order to secure the production of the indigo in 
which they were deeply interested, knowingly allowed the plaintiffs to 
advance their money upon the faith of having a first charge upon the indigo 
produced ; and that, having done this without making any claim adversely to 
the plaintiffs, or giving them any notice or information that they objected to 
the plaintiffs' advances, or that they themselves were entitled to the security 
upon which the plaintiff's were relying, they ought not in equity and good consci- 
ence to be allowed now, having had all the advantage of the plaintiff’s money, 
to turn round and deprive them of their security. 

The plaintiffs say that the case comesk within the principle which has 
been acted upon in a great number of cases commencing with Pickard v. Sears 
(6 A. & B., 469), and which was laid down thus by [99] Lord Chancellor 
Oampl^l in the House of Lords in Oaimcross v. Lorimer (3 Macq. H. L. 
Oa., 829) : — The doctrine is found, I believe, in the laws of all civilized 
nations that, if a man, either by words or conduct, has intimated that he 
, congmiitB to? 6u:^^t which has been done, and that he will offer no opposition 
to it, altb^gh lawfully have been done without his consent, (and 

he thereby Jmdbicee others to do that from which they might otherwise |sbve 
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abstainad, he cannot question the legality of the act which he has so sanctioned, 
to the prejudice of those who have so given faith to hi^ words, or to the fair 
inference to be drawn from his conduct/* 

If a ease of this kind could be established by evidence, as clear and 
strong as that which has been pressed upon us in argument by the plaintiffs’ 
Counsel, I should be very much disposed to decide upon this ground in the 
plaintiffs’ favour ; but I am of opinion that, in order to defeat and override an 
engagement as solemn and distinct as that of the mortgage to the Mussamuts, 
the evidence that they either themselves, or through their agents, were per- 
fectly aware, not only that the advances were being made by the plaintiffs, 
but of the amount of those advances and of the terms upon which they were 
made, should be clear and unmistakeable. 

With this view, I have carefully considered the evidence in the present 
case, and I have reluctantly come to the conclusion that it is by no means 
sufficient to support the plaintiffs’ contention. As regards the Mussamuts 
themselves, there is no pretence far saying that they were presonally made 
aware either of the necessity for the advances, or of the advances themselves, 
or of their amounts, or of the terms upon which they were made. On the 
contrary, at the time when Mr. Macrae says that he made the arrangement 
with Monohur Das, the Mussamut defendants were having the mortgage deed 
read over to them, which would certainly convey to their minds that the 
expenses of the year had been estimated at the sum which they themselves 
were advancing, viz,, Es. 1,31,325-15-0, and that, in consideration of the large 
an^ount of money which they were entrusting to the concern, they were to 
have a ffrst charge upon the whole of the indigo produce. They distinctly 
deny that they were made C«8] aware of any advances by the plaintiffs, 
except the Bs. 5,000, which was borrowed for their own necessities ; and there 
is no proof whatever, nor indeed is there any attempt to prove on the part 
of the plaintiffs, that these ladies were personally made aware of anything 
further. 

But then it is said that Monohur Das was not only their agent for the 
purpose of carrying out the mortgage transaction, but that he was their 
karpardaz, or general man of business for all purposes, and, more particularly, 
the only person through whom they negotiated with Macrae ; and it is also 
stated (which is prefectly true) that during the whole season these ladies kept 
two servants in constant attendance at the factory, in order to see how matters 
were going on there. Now, I quite agree that it has been proved, not only by 
the plaintiffs’ witnesses, but also by Monohur Das, and by the Mussamuts 
themselves, that Monohur Das did in fact act as their general man of business, 
and that he was cognizant, at the time when the mortgage was executed, of 
the intention of Macrae to borrow some further money for the purposes of the 
factory. He knew also that, in former years, sums had been borrowed from 
the plaintiffs upon the security of the indigo, though it does not appear that 
those sums were anything like so large as those borrowed by Mr. Macrae on 
this occasion ; and Banwarilal himself had always personal knowledge of those 
loans. Moreover, | fully believe Mr. Macrae, when he says that Monohur 
Das afterwards proposed that the money borrowed by him from the plaintiffs 
should pass through the hands of the Mussamuts, in order that he (Monohur 
Das) should get a commission upon it ; and I think it extremely likely that, if 
that request had been complied with, Monohur Das would have been the 
means of smoothing the plaintiffs’ path, and of preventing this litigation. But 
I do not find any evidence, nor do I in fact believe, that Monohur Das was 
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aw«^ of the large amount of money whioh Mr. Maorae was borrowing, or of 
the actual terms upon which he was obtaining it ; and he certainly was not 
aware of the fact that Macrae was borrowing a large sum, not only for the 
season 1872-73, but also for the season of 1873-74, upon the seouriry of the 
indigo which had been mortgaged to the Mussamuts. 

[94] It would, undoubtedly, have been far better, and only consistent 
with fair and open dealing, that the Mussamuts should have been personally 
informed of Mr. Macrae's requirements, and that they should at least have had 
an opportunity either of advancing the money themselves, or of obtaining it 
from the plaintiffs, or other persons. They would then have known precisely 
what was borrowed ; they might have satisfied themselves of the necessity for 
borrowing it ; and they might also have made their own terms with the 
lenders. 

Giving Mr. Macrae, as I am quite disposed to do, credit for all honesty of 
purpose, and for endeavouring to do the best he could for the factory, I must 
say that the inconsiderate manner in which he transacted these loans, without 
taking any steps to make the Mussamuts aware of them, argued not only a 
want of business-like qualities, but also of that ordinary prudence and con- 
sideration whioh tjie manager of such a concern may fairly be expected to 
possess. Although he himself carried out the mortgage security with the 
Mussamuts, and was the only person then representing the mortgagors, he 
states in his evidence, that he does not know whether he ever read over the 
contents of the instrument, and we find him, according to his own account, 
making an agreement with Monohur Das, at the very time when the mortgage 
was entered into, directly at variance with its most important provisions. 
Having regard to those provisions, it was clearly his duty, as it seems to me, 
before he ventured to borrow further moneys on the security of the indigo 
produce, or to give any third person such a charge on that produce as would 
conflict with the Mussamats' rights, to give those ladies distinct notice of 
what he was about to do, and to inform them not only of the amounts which 
he proposed to borrow from time to time, but of the persons from whom, and 
the terms upon which, he proposed to obtain them ; and under no circum- 
stances should he have undertaken to pledge the indigo produce for the 

requirements of the season of 1873-74. 

# 

Strange to say, the conduct of the plaintiffs themselves also appears 
remarkable for a want of business-like caution. They were perfectly aware 
that the indigo had been previously mort-C9j]gaged ; and yet, without any 
enquiry or any notice to the mortgagees, they advance no less a sum than 
Bs. 88,000 upon the faith of Mr. Macrae's statements, and the informal docu- 
ments upon which they now rest their claim. 

I should have no hesitation in finding, as a fact, that the sums advanced 
by the plaintiffs were, in great measure, at least bond jUde required for the pur- 
poses of the factory. Mr. Macrae was not cross-examined with regard to the 
necessity for the advances, nor as to the items of the plaintiffs’ account, nor as 
to the due expenditure of the sums advanced. It would certainly have been 
more satisfactory, if, in a case of this nature and importai^, instead of being 
examined under a commission, he had himself appear^ in uourt, and produced 
his books, and frankly tendered himself and them for thorough investigation ; 
but, as he was not advised to talm this course, and as he was not cross- 
examined with regard to his expenditure, or the necessity Which existed for 
borrowing j^e mroney, I think the d^endants were not justified in suggesting 
that the nfoney was either not required^,,or that it was imporperly ;expe||ded. 
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But, when the ease of the plaintiffs is put upon this ground, that they acted 
with proper caution in making these advances, and that jihe defendants, with 
full knowledge of all the circumstances, stood by and allowed the plaintiffs 
thus to advance their money upon the faith of a security which they them- 
selves possessed, and ppon which they intended to insist, — I must say that I 
think in that respect the case of the plaintiffs is not proved. 

However much, therefore, I may regret the result (because I quite believe 
that the plaintiffs acted in perfect good faith, and that the defendants have 
reaped the benefits of the money which the plaintiffs* have been induced to 
advance), I am satisfied that the conclusion which we have arrived at is the 
only one consistent with equity and good conscience. 

The claim which the Mussamut defendants make to the property in 
question is undoubtedly well-founded in point of priority ; and I think that, 
upon neither of the grounds contended for by the plaintiffs, can their title to 
it be legally displaced. 

[983 The appeal will, therefore, be dismissed with costs on scale No. 2. 

HacphePSOn, J. — I also think that this appeal must be dismissed. 

The matter in dispute is a simple question between two mortgagees as to 
which of them is to have priority. If the plaintiffs could make use of the 
arrangement which Macrae says was made at the time of the execution of the 
mortgage deed, of course they would be entitled to a decree. But they clearly 
can make no use of it ; for, if any such arrangement or understanding then 
existed between the parties, it was essential that it should be embodied, or 
provided for, in the mortgage deed. 

Then, again, I think it impossible to say that the plaintiffs have proved 
that the advances were made by them with the knowledge and acquiescence 
of the defendants (the Mussamuts). Nothing is proved on this issue against 
them personally ; and as regards Monohur Das, the evidence is vague, and not 
such as it might have been, had Macrae taken the commonest precautions, for 
there ought to have been no difficulty in bringing home to Monohur Das, at 
any rate, express notice and knowledge of all bhe details of what went on 
between Macrae and the plaintiffs. Even as to the bill for Es. 5,000, which 
Monohur Das certainly knew was drawn against Moran and Oo., there Is 
nothing to prove that he knew the terms on which it was drawn, and there is 
nothing to show his knowledge of any other particular advance made by the 
plaintiffs. 

The plaintiffs failing to prove knowledge and acquiescence on the part of 
the defendants (the Mussamuts), there is nothing, as it seems to me, in the 
contention that the matter can be treated as in the nature of a case of salvage. 

. The defendants (the Mussamuts) had a first mortgage, as security for a large 
sum advanced for the season’s manufacture, and no reference was made to 
them before the further advances were taken from the plaintiffs. I am wholly 
at a loss to comprehend on what principle of equity they, who were present 
on the spot, and might at any time have been appealed to, can be held 
liable to give priority to the plaintiffs who were strangers, brought in [97] 
over their heads, without their consent, by the mortgagor’s manager. I 
say this even on the supposition that the amount now claimed by the plaintiffs 
was absolutely necessary in order to enable the indigo to be manufactured, and 
that no indigo could have been made without it. Of course, the position would 
have been wholly different, had knowledge and acquiescence on the part of the 
defendants (the Mussamuts) been proved. 
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The plaintiffs, no doubt, had, in previous years, made similar advances, and 
had been allowed a first charge on the indigo ; but, on this oooasion, they Imaw 
that Banwarilal, the former mortgagee, had died, and that his representatives 
were mortgagees of the factory and the season’s indigo. Knowing that there were 
new mortgagees, ordinary prudence ought to have suggested the necessity of 
procuring their assent before making the advances. 

I agree in the opinion that only an eight-anna stamp was required for the 
agreement between Macrae and the plaintiffs. 

I regret the conclusion at which we are compelled to arrive, because it is 
clear that the plaintiffs acted perfectly honestly throughout, and because I have 
very little doubt that Macrae also acted honestly, and that his story is substan- 
tially true, although it is impossible to say that it is proved to be so. Jhe 
looseness of Mr. Macrae’s mode of doing business is quite wonderful, and it is 
remarkable that the plaintiffs should have been ready to lend their money on 
such slender security. 

Appeal dismissed. 

Attorneys for the Appellants : Messrs. Berners^ Sanderson, and Upton. 

Attorneys for the Respondents : Mr. Parr and Baboo Nemy Churn Bose, 

MOTES. 

£ Salvage lien, when ariaos, aee (1904) 31 Gal., 667. 

For leave obtained to appeal to the Privy Council, (1876) 2 Gal., 228.] 

[98] APPELLATE CIVIL. 

The 3rd August, 1876. 

Present ; 

Sib Bichard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 

0 

Abul Munsoor One cl the Defendants. 

versus 

Abdool Hamid alias Sabhan Miah Plaintiff.’’* 

Limitation— Act IX of 1871, sch. II, cl. 14 — Suit to set aside a sale — Purchase 

of decree by Joint-debtor. 

M sold to 8 her rights under a decree for mesne profits which she had obtained against A 
and two other persons, and 8 thereupon proceeded to execute the decree against A's property, 
and that property was sold in execution of the decree purchased by 8, and was purchased by B : 
but in a suit brought by A for a declaration that 8 was not the real purchaser, the Court found 
that 8 had in fact purchased the decree benamitor A*s two joint-debtors, and that consequently 
he had no right to execute it against the property of A. In a suit brought by A aginst B in 
1874 for the purpose of recovering the property, held, that the purchase of the bnefit of the 
decree by A*s joint-debtors, although it had the legal effect of satisfying the judgment^bt, did 
not affect the destee itself* The decree was not void, but only voidable, and the sale under it 

[r[ l I - ■ * — ■ ....... M . . , .I.I 

* AoMal, Ko. 153 of 1876, agaiiut a deoiee of the Judge of Zilla Daooa, dated the 

i3thofFeb^|«76. ^ 
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binding on A , The suit, therefore, was in effect a suit to set aside a sale under a decree within 
the meaning of cl. 14 of sch. 11 of Act IX of 1871/ and inasmuch as it was not brought within 
one year from the date of the sale, was barred. * 

The facts of this case were as follows : — 

A certain Mrs. Munro obtained a decree for mesne profits against three 
persons, the present plaintiff Abdool Hamid, and two Hindus, Guru Gobind 
and Bykunt Nath. In the year 1268 (1861), Mrs. Munro sold her rights under 
this decree to one Shitul Ghunder, and Shitul Chunder then took proceedings to 
execute the decree against the estate of Abdool Hamid. Abdool Hamid objected 
to this, on the ground that Shitul Ghunder had purchased the decree, not for 
himself, but bmami for his (Abdool Hamid’s) two other joint-debtors, and 
he then brought a suit for the purpose of obtaining a declaration to the effect 
that his co-debtors were the real purchasers of the decree, and conse-[99]| 
quently that acoprding to a well established rule of law the judgment-debt was 
thus satisfied. In that suit he obtained a decree on the 16th March 1872. It was 
found by the Gourt, that Shitul Ghunder had in fact purchased the decree for 
the two other joint-debtors, and consequently that Shitul Ghunder had no right 
to execute the decree against Abdool Hamid’s property. 

Previously, however, to the institution of that suit, an order for execution 
under the decree had been obtained from the Gourt by Shitul Ghunder against 
Abdool Hamid’s property ; and under that execution, the property, which is the 
subject of the present suit, was sold, and Abul Munsoor (defendant No. 2) 
became the purchaser. This sale took place on the 19th September 1870. 
On the 12th May 1874, Abdool Hamid, alleging that the sale having been held 
in execution of a decree which was at the time of sale inoperative, was mill and 
void^ brought this suit against Abul Munsoor and others for the purpose of 
recovering possession of the property thus sold. 

The only defendant who appeared was Abul Munsoor, the appellant. His 
main contentions were, that as the property had come into his possession by a 
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Description of suit. 


Period of limitation. 


Time when period begins to run. 


14. — To set aside any of the 
foUowing sales : — 

(a) Sale in execution of a 
decree of a Civil Gourt ; 


One year... 


When the sale is confirmed, 
or would otherwise have be- 
come final and conclusive had 
no such suit been brought.] 


(6) Sale in pursuance of a 
decree or order of a Collector 
or other officer of revenue ; 


(c) Sale for arrears of Govern- 
ment revenue or for any de- 
mand recoverable as such 
arrears ; 

{d) Sale of a Patni Taluq sold 
for current arrears of rent. 


Explanation , — In this clause 
* patni ’ includes any inter- 
mediate tenure saleable for 
current arrears of rent. 
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sale in due course of law, and no objection had been taken by the plaintiff 
under s. 257, Act VII]f of 1859,* the sale was final, and the suit not maintain- 
able ; that the suit was one to set aside a sale, and, not having been brought 
within one year from the date of the sale, was barred by the law of limitation 
and that* the suit was moreover barred by s. 7, Act VIII of 1869. t The Judge 
held that the suit was not one to set aside the sale, which would have been 
unnecessary, and therefore the limitation of one year was not applicable and that 
the suit was not barred by s. 7. He therefore gave a decree in favour of the 
plaintiff, from which the defendant appealed to the High Court. 

Mr. M. Ohose (Mr. L. with him) contended that under the provisions 
of s. 11, Act XXIII of 1861, t the suit would not lie ; that the bringing of the 
suit amounted to a splitting of the cause of action within s. 7, Act VIII of 1859 ; 
and that the property having passed to the defendant by operation of law, the 
suit was not maintainable, and cited Cioo] Mariott v. Hampton (2 Smith’s 
L, 0., 405), Najabut AH Chowdhry v. Bu&seeroollah Chowdhry (11 B. L. R., 42), 
Badhagobind Shaha v. Brojenaer Goomar Roy Chowdhry (7 W. E., 372), and 
Chunder Kant Surma v. Bissessur Surma (7 W. R., 312). Even if such a suit 
does lie, in this case the plaintiff’s suit is clearly barred by limitation. Act 
IX of 1871, sched. II, art. 14, provides that a suit to set aside a sale in execu- 
tion of a decree must be brought within a year of the sale. Though the plain- 
tiff chooses to call the suit one for recovery of possession, it is in effect a suit 
to set aside the sale, and should have been brought within a year from the 
date thereof — Bam Kant Chowdhry v. Kallee Mohun Mookerjee (22 W. R., 84). 
The following cases were also cited : Krishnagi Vishvanath Josi v. Mukund 
Chivanshet (2 Bom. H. 0. Rep., 18). A party bound by proceedings must, in 
order to set them aside, bring a suit within one year — Brijo Kishore Nag v. 
Bam Dyal Bhadra (21 W. R., 133). 


The sale if not objeeted 
to for irregularity, or if the 
objection is disallowed, 
shall become absolute. 

When the order to set 
aside a sale shall be open 
to appeal. 

against whom the same has 
ing his claim.] 


* [ Sec. 257 : — If no such application as is mentioned in the last 
preceding section be made, or if such application be made, and 
the objection be disallowed, the Court shall pass an order confirm- 
ing the sale ; and in like manner, if such application be made, and 
if the objection be allowed, the Court shall pass an order setting 
aside the sale for irregularity . If the objection be allowed, the order 
made to set aside the sale shall be final ; if the objection be 
disallowed, the order confirming the sale shall be open to appeal ; 
and such order, unless appealed from, and if appealed from, then 
the order passed on the appeal, shall be final ; and the party 
been given shall bo precluded from bringing a suit for establish- 


Suit to include the whole 
claim. 

Relinquishment of part 
of claim. 


t £ Sec. 7 : — Every suit shall'include the whole of the claim 
arising out of the cause of action, but a plaintifi may relinquish 
any portion of his claim in order to bring the suit within the 
jurisdiction of any Court. If a plaintifi relinquish or omit to sue 
for any portion of his claim, a suit for the portion so relin- 
quished or omitted, shall not afterwards be entertained.] 


t [ Sec. 11 All questions regarding the amount of any mesne profits which by the terms 
of the decree may have been reserved for adjustment in the exe- 
How questions regarding cution of the decree, or of any mesne profits or interest which 
amount of mesne profits may be payable in respect of the subject-matter of a suit between 
and interest and sums paid the date of the institution of the suit and execution of the decree, 
in satisfaction of decrees, as well as questions relating to sums alleged to have been paid in 
&o., are to be determined, discharge or satisfaction of the decree or the like, and any other 
questions arising between the parties to the suit in which the 
decree was passed and relating to the execution of the decree, shall be determined by order of 
tlie Court executing the decree, and not by separate suit, and the order passed by the Court 
ffbq.ll be open to appeal. Provided that if upon ei perusal of the petition of appe^ and of the 
’ Order again^fi which the appeal is made, the Court ^all see no reason to alter we oi^er, it may 
reject the asjpeal, and it shall not be necessary in such case to issue a notice totb^ vesjtondent 
before the Oi^r ot rejection is passed.] < ^ 

^ 
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learned Counsel was stopped by tbo Oonrt who called upon the pleader 
for the respondents on the point of limitation. , 

Baboo Sreenath Doss for the respondents. — The only remedy the plaintiff 
has is to' sue in a regular suit. The purchase of a decree by one of the debtors 
operates as a satisfaction of the decree, which cannot, after such satisfaction, 
be legally executed — In the matter of Digamburee Dabee (B. L. R., Sup. Vol., 
938). If in fact there was no live decree which could be executed, anything done 
under it would be void ab initio, LGabth, 0. J. — But a decree does not lose 
any of its virtues because it has been paid, and a sale in execution of such decree 
will be void.] [Garth, C.J. — Not void, but only voidable.] If the sale had been 
made under a decree in existence at the time, then only would the principle laid 
down in 3an Ali v Jan AU Choiodh^ (l B.L. R., A. C., 56) apply. If from a time 
previous to sale there was not a decree, the one year's limitation would not apply 
— Badree UlOl] v. Lokeman (4 Agra H. C. Rep., 89). Limitation of one year 
applies only to set aside sales on account of irregularity and not on account of 
fraud — Kishen Bullub Makatab v. Baghoo Nundun Thakoor (6 W. R., 305). 


Mr. M, Ghose in reply. 

The Judgment of the Court was delivered by 


Cur, adv, vult. 


Garth, G.J. — In this appeal it is only necessary for us to decide one of 
the points which have been taken by the defendants, the appellants, and that 
point is upon the plea of limitation. 

(After stating the facts as above, the learned Chief Justice proceeded as 
follows) : — 

The plaintiff relies upon the same ground as that taken in his former suit, 
viz,t that Shitul Chunder’s purchase was made on behalf of his (the plaintiff’s) 
co’debtors ; and that the judgment-debt was consequently extinguished. He 
contends, therefore, that the subsequent sale was void as against the plaintiff. 


One objection to this suit, which was made in the Court below, and is 
now made by the defendant, the appellant, is, that it is brought to set aside a 
sale in execution of a decree of a Civil Court within the meaning of cl. 14 of the 
2nd schedule of the present Limitation Act, and this point was argued before 
us yesterday. 

There are other questions in the case, and many circumstances which we 
should have had to take into consideration, if it had been necessary to decide 
the suit upon its merits. But the facts already mentioned are sufficient to raise 
the question of limitation, and that question we think ought to be decided 
in favour of the appellant. 

It has been argued by the plaintiff’s pleader, that this is not a suit for the 
purpose of setting aside the sale by which the property passed to defendant 
No. 2, but a suit to recover possession of that property, and that, assuming the 
purchase of the decree by Shitul Chunder to have been made for the plaintiff’s 
co-debtors, the decree itself is no longer in force, and [loaj the sale which 
took place under it was absolutely null and void. It is obvious, however, that 
this is not a correct view of the law. The purchase of the benefit of the 
decree by the plaintiff’s joint-debtors could not affect the decree itself, although 
it had the legal effect of satisfying the judgment-debt which the decree created. 
There is no suggestion that the decree was not in itself a just one ; and the 
order made by the Court in the execution of that decree and the sale which 
took pla^ under that order were both binding upon the plaintiff until proper 



i Cal. iCi ABOi MtWS60ft V. A^DOOt fiAMlD [l876} 

sii0ps were taken to reverse them, and the title of the defendant who purchased 
under that sale was also a perfectly good title, until the sale was set aside in 
due course of law. The mistake into which the learned Judge has fallen in 
tb^ Court below is this, that he supposes the sale which took place under a 
valid order of the Court and under a decree which is at this moment effectual 
and undisputed, is ipso facto void by reason of the judgment-debt having been 
satisfied. The sale was not void, but only voidable, and whatever may be the 
frame or language of the plaint in' the present suit, its real object and the 
purpose is to avoid or set aside the sale ; because that is the only means by 
which the defendant’s title can be defeated, and the plaintiff res Wed to bis 
right of possession. 

We have been referred by the plaintiff’s pleader to a case, Ktshen Bullttb 
Mahatab v. Bughoo Nundun Thakoor (6 W.B., 305), but that is a totally different 
case from the present, and will be found not to support the defendant’s con- 
tention. The plaintiff there had obtained a decree against Pearee Lall Mahta 
for certain sums of money. Pearee Lall Mahta (the judgment-debtor) then 
died, and after his death, his wife, for the purpose of preventing her husband’s 
property being taken in execution, made a sham sale of it in the first instance 
to a third person, and a collusive suit followed, in which a decree was fraudulent- 
ly obtained, and the property sold under that decree to another party. In 
this state of things, the plaintiff (the execution-creditor) brought a suit to set 
aside the collusive sale and subsequent proceedings, upon the ground that they 
were all one [103] entire fraud, concocted for the purpose of defeating his 
judgment. It is obvious that this was not a suit to set aside a sale under a 
decree within the meaning of cl. 14 of the Act. 

Another case in the Agra High Court Beports, decided by MORGAN, 0. J., 
and Boss, J., was also referred to, in which the point as to the one year’s 
limitation seems also to have been taken and overruled. That case is very 
imperfectly reported, and the ground of the decision seems rather to have been 
that the one year’s limitation did not apply, because the defendant had been 
guilty of somo fraud which prevented the rule of limitation from applying. 
Whatever may be the correct solution of that case, we certainly do not consider 
it an authority by which we ought to be influenced in our present judgment. 

The case cited by Mr. Ghose — of Bam Kcunt Chowdhry v, Kalee Mohun 
Mookerjee (22 W. B., 84) decided by Eemp and BlECH, JJ., is a distinct author- 
ity in this Court in favour of the view we take of this question. 

The appeal will qonsequently be allowed with costs. The decree of the 
lower Court will be reversed, ^ and the plaintifl’s suit will be dismissed with 
costs of the Court below. 

Appeal allowed. 


NOTES. 

[This Article has practically remained unaltered. 

In Parekh v. Bai Vakhat^ (1886) 11 Bom. 119, this article (following 6 W. B., 805) was 
held inapplicable to a suit by a reversioner to establish his title to property sold in execution 
of decree obtained against a widow as representative of her deceased husband’s estate, fraudn- 
mitiy and oollusively. 

See also Bajaji v. Pirchand^ (1888) 18 Bom. 221.] 
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[ 2 Cal. 108 ] 

OBIGINAL CIVIL. 


The 4th September, 1876 
Present : 

Sir Richard Garth, Kt., Chief Justice and Mr. Justice Macphbrson. 

In the matter of the Land Acquisition Act (X of 1870). 

Premchand Burral and another. 
versus 

The Collector of Calcutta. 


Land Acquisition Act (X of 1870) — Principle on which Compensation to be given. 

Where Govemment takes property from private persons under statutory powers, it is 
only right that those persons should obtain such a measure of compensation as is warranted 
by the current price of similar property in the neighbourhood without any special reference 
to the uses to which it may bo £1041 applied at the time when it is taken by the Goverment, 
or to the price which its owners may previously have given for it. In accordance with this 
principle the question for inquiry is, what is the market value of the property, not according 
to its present disposition, but laid out in the most lucrative way in which the owners could 
dispose of it. 

Appeal under the Land Acquisition Act (X of 1870) from the decision 
of the Judge of the 24-Pergannas, who was the Judge appointed to hear cases 
under the Act. 

The case was sent up to the Judge by the Collector of Calcutta as he was 
not able to agree with the owners as to the amount of compensation to be paid 
for 2 bighas 15 cottahs of land in Bow Bazaar Street in Calcutta, which had 
been taken up by the Government. The property was a portion of a block 
which had been purchased by the owners Premchand Burral and Nobinchand 
Burral in July 1875 for Bs. 42,000, and they bad, since the purchase, spent 
Bs. 3,000 on it for repairs to a demi upper-roomed house and other buildings 
on the land. The portion with which this appeal is concerned was the south 
portion of the part facing Bow Bazaar Street, and having a frontage of about 
127 feet, and' contained all the buildings, which were admittedly valued at 
Bs. 15,590. The owners claimed Bs. 800 per cottah for the land alone exclu- 
sive of the buildings, amounting to Bs. 44,000. They claimed this as being 
the selling price of land in the neighbourhood, and they brought forward 
several instances of land in the neighbourhood having been sold at Bs. 800 per 
oottah and upwards. 

The income of the portion, the subject of appeal, was stated by the owners 
to be Bs. 129-8, but they also stated that this did not represent the income 
fairly derivable from it ; they showed that by dividing the property differently 
according to the plan they put in, and by improvements in the buildings, the 
receipts would have been, but for the acquisition, materially increased so as to 
amount to Bs. 172-7 per month or Bs. 2,069-4 a year. The Collector found 
that there was no instance of so large a block of land being sold at the rate of 
Bs. 1,000 per oottah ; that there was no analogy between small plots and 
large blocks in; this respect ; and that the true test of the value of the latter 
was the inooiM^ derivable from them. He took the [lOfi] owners’ estimated 
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iB 06 me of Bs. 172-7 per month, and allowed 16 years* purchase, deducting 12 
per cent, on account of rates, repairs, and collection charges, which came to 
Bs. 29,135. This, together with the 15 per cent, allowed by s. 42 of the Act, 
was the amount of compensation tendered by the Collector amounting to 
Bs. 33,505-4. 

The owners refusing to accept this amount the case was referred to the 
Judge. 

The Judge, after stating the oases brought forward on both sides, con- 
tinued : The conclusions deduoible from the foregoing are, that for small blocks 
with a frontage only it may be said that Bs. 1,000 per cottah is by no means 
high. Omitting Nos. 1 and 2 Wellington Street where the price was extravagant 
and Beadon Square, which was a large block valued by arbitrators in 1867, all 
the other instances brought forward by the Burrals shew Bs. 800 to be the 
lowest, and Bs. 1,867 the highest price per cottah, but with the exception of 
Ohunee Lall Doss* purchases of 2 and 3 College Street, there were circum- 
stances in all the cases tending to raise the price. It must, however, be noticed 
that 16 years* purchase of the gross income (without deducting anything for 
rates and taxes or depreciation) is more than the average price paid. " The Judge 
found that the land alone represented Bs. 26,410 out of Bs. 42,000 paid by the 
Burrals for 7i bighas at the rate of Bs. 170 per oO;ttah, but that the portion 
now acquired was on the whole more valuable than the remainder, and that 
Bs. 15,602 was a fair price at which to assess the land. He arrived at this 
amount on a calculation of the yearly income at Bs. 2-1-9 per cottah, and 
assuming that the whole would be fully built upon. Adding the value of the 
buildings, Bs. 15,590, the sum he awarded was Bs. 31,927. 

The owners appealed from this decision to the High Court. 

Mr. Jackson and Mr. Macrae for the appellants. 

The Advocate-General, oftg. (Mr. Paul) and the Standing Counsel (Mr. 
Kennedy) for the respondent. 

[106] The arguments sufficiently appear in the Judgment of the Court, 
which was delivered by 

Oarth, G.J. — (Macpherson. J., concnninQ ). — In this case I think that 
the learned Judge in the Court below has not done full justice to the owners of 
the property. He has substantially adopted the valuation of the Collector ; and 
has made his award upon the supposition that the fair mode of estimating the 
price of the property in the market is to capitalize its present rental at so 
many years* purchase. 


I consider that, having regard to the evidence on both sides, this is not a 
fair way of arriving at the market value. Where Government takes property 
from private persons under statutory powers, it is only right that those persons 
should obtain such a measure of compensation as is warranted by the current 
price of similar property in the neighbourhood, without any special reference 
to the uses to which it may be applied at tbe time when it is taken by the 
Government, or to the price which its owners may previously have given for it. 
Of course, if it can be satisfactorily shown that the purposes to which the land 


is applied axe as productive as any other to which it is applicable, or that the 
price given^hy the owners is its full market value, it would be very just to assess 
tbe compepsation upon that basis. But in this case I find no e^epce tqthat 
effect. On the contrary, it would appear that a oonsiderab^|Mion,j>f the 
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land is virtually unoooupiedi and that the owners had previously prepared a plan 
for laying out the whole area to much greater advantage itand, moreover, it is in 
evidence that tl^e claimants bought the property at a lower rate, in consequence 
of the title havipg been seriously questioned by two professional gentlemen. We 
have therefore consider, having regard to the evidence on both sides,* what is 
a fair sum to award to the claimant in respect of this land ; but, before we enter 
upon this question, there is a preliminary point which it is desirable that we 
should at once dispose of. 

Mr. Jackson insists that his clients are entitled *to the agreed price of the 
buildings, as they stand, in addition to the fair value of the land itself. But I 
do not see how, upon any prin-[107]oiple of compensation which has been 
suggested in argument, his claim in this respect can be supported ; and 1 have 
tried in vain to discover why the learned Judge who tried the case in the Court 
below, or the assessors, thought it right to allow the owners this sum. 

If you estimate the value of the property upon its present rental, and 
capitalize that rental into so many years’ purchase, you are, in fact, taking into 
consideration the value of the buildings ; and if you award the sum thus arrived 
at to the owners, you are, in fact, paying them the value of the buildings ; so 
that, besides giving them the value of the buildings as they stand, you would 
be paying them for the buildings twice over. 

But, then, suppose you proceed upon another principle. Instead of esti- 
mating the value of the property according to its present uses and its present 
rental, suppose you ascertain what it would be worth, if occupied in a different 
way, as for a bazaar, or for shops, or other buildings of a lucrative character. 
Estimating it in this way, you must necessarily take into consideration that 
the present buildings must all be pulled down, because, until they are pulled 
down, the land could not be applied to its new and more advantageous uses ; 
and all that the owners could possibly obtain, or ask, for the buildings, under 
such circumstances, would be the price of the old materials. 

Then, there is again a third principle of valuation, in which the same 
result would follow as in the first mode of estimating the value ; and that is to 
suppose the buildings to remain standing, and to estimate them at a capitalized 
rental value, while you estimate the remainder of the property at its market 
value, treating it as unoccupied }and. This principle of valuation would pro\e 
anything but favourable to the owners, because they could not expect to get 
for Mrs. Bomaine’s house, with a bazaar or shops built round it, as much rent 
as they have hitherto obtained ; nor could they lay out the frontage land to 
advantage, with the small buildings which now occupy a portion of it obstruct- 
ing the full range of the street. But if this principle were adopted, the owners 
could not then be entitled to the capitalized rental of the buildings as well as 
Cl08] to their value as they stand, because they would in this way be again 
receiving the value of the buildings twice over. 

This point being disposed of, it seems clear that the fairest and most 
favourable principle of compensation to the owners is that upon which the 
weight of the argument oil both sides has been bestowed, viz., what is the 
market value of the property, not according to its present disposition, but laid 
out in the most lucrative and advantageous way in which the owners could 
dispose of it. 

And, after full consideration, it appears to me that the fair amount of com- 
pensation to award to the owners upon this principle is Bs. 39,600* 


1 CAL, —61 
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Three of the claimants’ witnesses — one of them Shambhu Nath Bai, a 
large landowner in O^cutta, who» it seems, has had extensive dealings in house 
property — state the value of the claimants’ land, back and front, at Bs. 800 
a cottah. Now, having regard to the large area of back land, as compared with the 
frontage, and also to the fact that 15 cottahs are occupied by the tank, Bs. 800 
per cottah seems rather a high average for the land all round. The frontage 
is, no doubt, valuable ; and, making all due allowance for some of the properties 
mentioned by the witnesses commanding a higher price in consequence of the 
purchaser’s requiring them for special purposes, I cannot estimate the frontage 
at less than Bs. 1,000 a cottah. Making the same allowance then which it is 
generally fair to do in cases of this nature for a little over*statement on the 
part of the claimants’ witnesses, Bs. 700 a cottah would, probably, be a fair 
price for the entire area. This would give for the 55 cottahs Bs. 38,500. If, 
instead of calculating the whole area together, we were to estimate the front 
land (say 15 cottahs) at Bs. 1,000, and the back land at Bs. 600 per cottah, the 
result would be very nearly the same, say — 

15 cottahs at Bs. 1,000 ... 15,000 0 0 

40 cottahs at Bs. 600 ... 24,000 0 0 


Bs. 39,000 0 0 

Or, if we were to adopt the evidence given for the Government, their first 
witness says that he purchased 32 and 33 Bow Bazaar [109] occupying an 
area very nearly of the same extent as the claimants’ (between 54 and 55 
cottahs) for Bs. 38,000. He gave this sum with the building in very bad 
repair— a fact which we all know depreciates, sometimes unduly, the value of 
house property. Taking then the claimants’ property of equal extent to be 
worth an equal sura, the result would be much the same as the sum which we 
propose to allow. Then, if to this sum we add another Bs. 1,000 for severance 
of the portion adjoining Champatollah Lane, we consider the plaintiffs will be 
properly compensated. The damage caused by severance is not considerable ; 
the two portions of the property have been, in fact, divided by a wall, and the 
severed portion still retains a frontage upon Champatollah Lane. 

We therefore set aside the award of the Judge, and fix the amount of 
compensation at Bs. 39,500, to which the Collector will of course have to add 
the statutory 15 per cent. The owners will have the costs of this appeal, and 
the costs to which they are entitled in tlie Court below will be calculated 
according to the rule adopted by Mr. Beaufort, — that is to say, the costs which 
would be allowed in a regular suit. The owners are also entitled to interest at 
6 per cent, upon the sum which we award for compensation from the time 
when the Government took possession of the property. 

^ Decree varied. 

jjl Attorney for the Appellants : Mr. Carruthers. 

Attorney for the Eespondent : The Government Solicitor, Mr. Scmderson. 


i NOTES. 

I In In re Merwanji Coma, (1907) 9 Bom. L. B., 1232, it was contended that the personal 
incapacity of the owner to realize the possibilities of development is to be considered in 
determining the compensation to be given to him* This was negatived. See also Oovermnent 
V. DayoZ (1906) 9 Bom. L. B., 99. 


As tO.^^Wtion of frontage, see (1886) 10 Bom. 586. 
See alfil> (189p) %5 Bom. 279 ; (190?) 84 Cal. 599.3 
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[110] APPELLATE CRIMINAL. 

■ ■ • 

The 11th September, 1876, 

Present : 

Mb. Justice Markby and Mr. Justice Mittbr. 

In the matter of Juggut* Chunder Chuckerbutty.’’' 

Criminal Procedure Code (Act X of 1872), ss, 294 omd 297 — Revision — Power 
of High Court — “ Material Error,** 

In a case of apprehended breach of peace, the Magistrate bound over the parties in 
sums of money aggregating on the whole to Rs. 60,000 or upwards. The High Court quashed 
the order, holding that it was altogether unreasonable. 

'Per MABKBY, J. — Sa. 294 t and 297, { Act Xof 1872, do not debar the High Court from 
interfering where in cases requiring the exercise of discretion, it appears upon the face of the 

* Criminal Motion, No. 232 of 1876, against the order of the Joint Magistrate, dated 
22nd February 1876, and against the order of the Sessions Judge of Backergunge, dated the 
7th June 1876. 

t [Sec. 294 : — The High Court may call for and examine the 
Power bo call for records record of any case tried by any Subordinate Court for the purpose 
of Subordinate Courts. of satisfying itself as to the legality of any sentence or order 
passed, and as to the regularity of the proceedings of such Court.] 

t EBec. 297 : — If, in any case either called for by itself or reported for orders, or which 
comes to its knowledge, it appears to the High Court that there 
Powers of revision. has been a material error in any judicial proceeding of any Court 

subordinate to it, it shall pass such judgment, sentence or order 
thereon as it thinks fit. 

•j A j A If considers that an accused person has been improperly 

Bower to order commit- discharged, it may order him to be tried, or to be committed for 
trial; 

If it considers that the charge has been incorrectly framed. 
Power to alter finding and that the facts of the case shov/ that the prisoner ought to 
and sentence. have been convicted, it shall pass sentence for the offence of 

which he ought to have been convicted ; 

Provided that if the error in the charge appears materially to have misled and prejudiced 
the accused person in his defence, the High Court shall annul 
Proviso to power of the conviction and remand the case to the Court below with an 
altering finding. amended charge, and the Court below shall thereupon proceed 

as if it had itself amended such charge. 

If tl]o High Court considers that any person convicted b%a 
Power to annul con- Magistrate has committed an offence not triable by such Magis- 
viction. trate, it may annul the trial and order a new trial before a 

competent Court. 

If it considers that the sentence passed on the accused 
Power to annul im- person is one which cannot legally be passed for the offence of 
proper and to pass proper which the accused person has been convicted or might have be^en 
sentence. legally convicted upon the facts of the case, it shall annul such 

sentence and pass a sentence in accordance with law. 

If it considers that the sentence passed is too severe it may pass any lesser 8enteu<^ 
warranted by law ; if it considers that the sentence is inadequate, it may pass a proper 
sentence. 

The High Court may, whenever it thinks fit, order that the sentence, in any case coming 
before it as a Court of Revision, be suspended ; and that any 
Suspension of sentence, nerson imprisoned under such sentence be released on bail, if the 
OTenco for which such person has been imprisoned bo bailable. 

Except as provided in sections three hundred and twenty- 
powers of revision COD- eight and three hundred and ninety-eight, no Court, other than 
fined to High Court. the High Court, shall alter any sentence or order of any Sub- 

ordinate Court except upon appi'al by the parties concerned. 

No person has any right to be heard before any High Court, in the exercise of its powers of 
revision either personally or by agent, but the High Court may, if it think fit, hear such 
person either personally or by agent.] 
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proceedings that the Magistrate has exercised no discretion at all or has exercised his 
discretion in a manner whplly unreasonable. 

Per Mittbb, J.— Under s. 297, the High Court has the power of interfering with judg- 
ments, sentences or orders of Court subordinate to it, if there has been a material error in any 
judicial proceeding of such Courts, meaning thereby any error appearing on the face of a 
judicial proceeding resulting in an unjust order. 

Application under s. 297 of the Criminal Procedure Code (Act X of 1872). 

The petitioner in thia ease had been bound over by the Joint Magistrate 
of Backergunge for an apprehended breah of the peace in a recognizance of 
Bs. 10,000 with two sureties for Bs. 5,000 each. A dispute had existed between 
the petitioner and one Baroda Chuckerbutty on the one hand, and one ’Sdpfir' 
Myan on the other in respect of a plot of land. It was found by the 
Magistrate that until Aghran last ail the ryots, except a small minority, had 
paid the rent to Sabir Myan, but in that month, in consequence of his oppres- 
sion, several of them went over to Baroda Chuckerbutty. Up to that time 
there had been much litigation between the parties, but no attempt to break 
[111] the peace. A breach of the peace being, however, then apprehended, 
Police were stationed near the land in dispute, which from the Magistrate’s 
judgment appeared to have been effectual in preventing any disturbance. The 
Magistrate, nevertheless, thought it desirable to take some further security. 
Summonses were accordingly issued against four persons, including the 
petitioner, Baroda, Sabir, and two of their respective servants. After enquiry 
the Joint Magistrate bound over the principals in recognizances of Bs. 10,000 
each, with two sureties df Bs. 5,000 each, and the servants in small sums. 

An application was made to the Sessions Judge, among others, on the 
ground that the recognizance was excessive. In dealing with this objection, 
the Judge used the following words : — “ Lastly, it is urged that the amount of 
the recognizance is excessive ; here I quite agree with the petitioners, and, if I 
could only have seen my way, I should certainly have referred the case to the 
High Court for this reason alone ; but this is a point on which the High Court 
decline to interfere.” 

The petitioner, thereupon, preferred the present application to the High 
Court. 

Baboo Ashootosh Dhur for the Petitioner. 

No one appeared for the Crown. 

The following Jad^ments were delivered : — 

Harkby, J. (after stating the facts as above, continued) ; — The Sessions 
'Judge is quite right in supposing that this Court would not ordinarily 
interfere with the discretion of Magistrates, as to the amount of security 
to be taken in cases of this kind. The Magistrate is in a much better 
|jt»sition than this Court for judging what would be the proper amount of 
security, which must vary with the danger to be apprehended and the means of 
the parties. But the Magistrate cannot make an order that is altogether 
unreasonable. Here the Magistrate, although there has been as yet no breach 
of Ihe peace, and apparently no very strong determination to resort to violence, 
has required the parties to enter into bonds amount- [112] ing altogether to 
upwards of Bs. 60,000. The parties do not appear to be wealthy ; and had the 
security ordered been really required, in all probability it could not have been 
fuimished. ffe find, however, that one of the parties, who has been accepted 
as surety fof Bs* 5,000, is described as a kotwal and another as a fmd 

all the bonds were executed on the very day the order was made. ' It would 
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thaa appear as if the amounts mentioned in the bond are merely nominal, and 
that no real security to that extent was required. • 

I consider that in this case, the Joint Magistrate has not done that which 
the law requires. Either he has wholly failed to exorcise the discretion which 
the law requires him to exercise in taking security for good behaviour, or, if he 
has exercised it at all, he has exercised it in a manner which is altogether 
unreasonable. Whichever be the case, I do not think we ought to allow such 
an order to stand. 

No one appears on behalf of Government to sdpport the order, and the 
Magistrate has offered us no explanation. We have nevertheless thought it 
necessary to consider whether this is a case in which we ought to interfere 
under the powers of superintendence and revision over the subordinate Courts 
conferred upon the High Court by Chapter XXII of the Code of Criminal 
Procedure. It has been held, notwithstanding the very general words of 
SB. 294 and 297, that this Court ought not, in the exercise of these powers, to 
go into the evidence and examine the conclusions of the Court below upon the 
facts. I desire to adhere to those decisions. It seems to me necessary to do 
so, as otherwise an appeal would virtually lie against every decision of the 
subordinate Courts, which was clearly not intended by the Legislature. But, 
nevertheless, I do not think that we are excluded from interference where, in 
cases requiring the exercise of discretion, it appears upon the face of the 
proceedings that the Magistrate has exercised no discretion at all, or has 
exercised his discretion in a manner wholly unreasonable. I think that we 
have the power and ought to interfere in such cases, just as we have the 
power, and ought to interfere where a Magistrate has been guilty of misconduct. 
I did not myself intend to say anything contrary to this in In [118] the 
matter of Debichurn Biswas (20 W. E., C. B. 40). Nor do I think that 
the decision in In the matter of Belilios (12 B. L. E., 249), lays down any- 
thing contrary to this view. No doubt the language of PONTIFEX, J., in that 
case and my own language in the other case might be pressed to the extent of 
confining this Court when exercising powers of revision strictly to errors in 
law. As a general rule, that is so. Cases of misconduct or utter want of 
discretion are rare and exceptional, and were not, I think, contemplated when 
those decisions were given. I am of opinion that this Court, when exercising 
its powers of revision, is justified in dealing with such cases, and that we may 
do this without in any way interfering with the rule that this Court will accept 
the conclusions of the Court below upon the evidence in the case. 

Upon the ground that it appears upon reading the proceedings that the 
Joint Magistrate has either exercised no discretion at all in fixing the amount 
of security, or that he has exercised his discretion unreasonably, and that the 
Magistrate has given us no explanation, I think we ought to set aside his order. 

Hitter, J. — I am also of opinion that we ought to set aside the order of 
the Joint Magistrate in this case. Under s. 297 this Court has the power of^ 
interfering with judgments, sentences or orders of Courts subordinate to it, 
if there has been a ** material error in any judicial proceeding " of such Courts. 
These words, it seems to me, mean any error appearing on the face of a judicial 
proceeding resulting in an unjust order. For the reasons given by my learned 
colleague^ there appears, on the face of the proceeding of the Court below, such 
a material error as would warrant this Court in setting aside the order passed 
by it. 

Order quashed. 

NOTES. 

^Followed in In the matter of Vmbica Proshad (1S77) 1 G. L. R., 268. See also (1800) 
li Bom., 881.] 
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TAe 12th May, 1876. 

PbeSENI : 

Mb. Justice Aieslie aed Mb. Justice Bibch. 


Bunglall Misser Plaintiff 

• versm 

Tokhun Misser and another Defendants.’^^' 


Act VIII of 1859, s. 119 — Ex parte Decree — Be-hearing granted after 
' expiration of time limited for application. 

The plaintiH obtained an ex pao'te decree on the 5th July 1873, of which ho took out 
execution on tho 9th August. On the 11th of November the defendant applied for and 
obtained a re>hearing under s. 119, t Act VIII of 1859. On the re-hearing, his suit was 
dismissed by both the lower Courts on the merits. Held, on a special appeal to the High 
Court, that, although s. 119 provides that an order for re-hoaring shall be final, it is final only 
in the sense that it is not by itself open to appeal, and that the plaintiff was not precluded by 
that section from raising the objection that tho order for ro-hoaring was made after the time 
limited therein, and therefore ought to be set aside as made without jurisdiction. 

Suit for possession of land, in which tiie plaintiff obtained an ex parte 
decree on the 5th of July 1873, in execution of which he obtained possession, 
the execution being taken out on the 9th August. On the 11th November 
1878, the defendants made an application under s. 119, Act VIII of 1859, to 

* Special Appeal, No. 2049 of 1875, against a decree of tho Subordinate Judge of Zilla 
Gaya, dated the 17th of August 1875, affirming a decree of the Munsif of Aurangabad, dated 
the 3rd of October 1874. 


t [Sec. 119 : — No appeal shall lie from a judgment passed ex parte against a defendant 
M 4 i.«m mAa appeared or from a judgment against a plaintiff by 

^ 3 8’ default for non-appearance. But in all oases in which judgment 

ment passed exp te y ^ passed ex parte against a defendant he may apply within 
aeiauit. reasonable time not exceeding thirty days after any process for 

in and how judg- enforcing the judgment has boon executed, to the Court by 


ment against a do- which the judgment was passed, for an order to set it aside; 

fendant may be set aside. and if it shaU bo proved to the satisfaction of the Court 
that the summons was not duly served, or that the defendant 


was prevented by any sufficient cause from appearing when tho suit was called on forbearing, 
the Court shall pass an order to set aside tho judgment, and shall appoint a day for proceeding 


When and how judg- 
ment by default against a 
plaintiff may be set aside. 


with the suit. In all cases of judgment against a plaintiff by 
default, he may apply, within thirty days from the date of the 
judgment, for an order to set it aside ; and if it shall be proved 
to the satisfaction of the Court that the plaintiff was prevented 
by any sufficient cause from appearing when the suit was called 


on for hearing, the Court shall pass an order to set aside the 


No judgment to be set 
aside without notice to 
opposite party. 


judgment by default, and shall appoint a day for proceeding 
with the suit. But no judgment shall be set aside on any 
such application as aforesaid, unless notice thereof has been 
served on the opposite party. ’ In all cases in which the Court 


Order for setting aside 
judginent shall be final. 

J[na]^ealahlci^ases an ap- 
peal fromofd^of rejeotion. 

/Proviso. , ^ ' 


shall pass an order under this section for sotting aside a judg- 
ment, the order shall be final ; but in all appealable cases in 
which tho Court shall reject tho application, an appeal shall 
lie from the order of rejection to the tribunal to which tho 
final decision in the suit would be appealable, provided tl^t 
the appeal be preferred within the time allowed for an appeal 
from such final decision, and be written upon stamp paper of 
the value prescribed for petitions to the Court where a stamp 
is required for petitions.} * 
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set aside the ex parte deoree and for a re hearing. This application was refused 
by the Munsif, but on appeal his decision was revers%cl by the Judge, who, 
without determining whether the application was within time, held that the 
defendants were entitled to a re-hearing. 

On the re-hearing before the Munsif, the plaintiff failed to make out his 
case, and his suit was dismissed on the merits, the order being confirmed 
by the Judge on appeal. The plainfiflf, thereupon, preferred this special 
appeal to the High Court, on the ground that the application for re-hearing 
under s. 119 [118J having been presented after the expiry of the 30 days therein 
limited, the Courts below were in error in granting the application and hearing 
the case on the merits. He also appealed on the facts of the case. 

Babu Abinash Chunder Banerjee for the Appellant. 

Mr. Younan for the Eespondents. 

The contentions and cases cited appear in the Judgment of the Court, 
which was delivered by 

Ainslie, J. (who, after stating the facts, continued) : — The points which 
have been urged before us are, that, whereas s. 119 provides a definite limit of 
time, beyond which an application for a re-hearing shall not be entertained by 
the Court, the order of the Judge admitting the application, and all the 
proceedings following thereon, have been done without sanction of law ; and 
that in this appeal from the decree, the appellant has a right to question every 
order of the subordinate Courts leading up to the decree objected to. 


S. 119 of the Code of Civil Procedure says, that, in all cases in which the 
Court shall pass an order under this section for setting aside a judgment, the 
order shall be final. But it is contended on the strength of a Full Bench 
judgment in Bhyrub Chunder Surma Chowdhry v. Madhubram Surmah (11 
B. L. B., 423), that the word ** final ” does not mean final absolutely, but final 
for the time ; that the order by itself shall not be open to appeal ; but that 
whenever the case is opened by an appeal from the decree, that order, as well 
as every other interlocutory order, may form the subject of appeal. 


There can be no doubt that, if a case under s. 119 cannot be distinguished 
in principle from a case under s. we ought to follow the ruling of the Full 

Bench. Though we are not constrained by a positive rule of the Court, we 
ought not to refuse to be guided by a decision on a matter which appears to us 
to be strictly analogous ; it is for the respondent to satisfy us that the supposed 
analogy does not really exist, and that he has failed to do. 


[116] Indepeixdently of this, there is a reported case exactly in point 
— Bimola Soondurek Dossee v. Kalee Kishen Mojoomdar (22 W. R., 5. See also 
Badha Binode Chotodhry v. Juggut Shumokar, 6. W. R., 300 ; Toolsee Dossee 
V. Durga Chum Paul, 15 W. R., 175 ; and Reshavram v. Bamchandra Trimbak, 
8 Bom., H. C. Rep., A. C., 44)— decided by JACKSON and McDoNELL, JJ., and 


* [Sec: 378.- 

The order of the Court for 
granting or refusing the re- 
view is final. 


Proviso. 


If the Court shall be of opinion that there are not any sufficient grounds for 
a review, it shall reject the application, but if it shall be of 
opinion that the review desired is necessary to correct an evi- 
dent error or omission, or is otherwise requisite for the ends of 
justice, the Court shall grant the review, and its order, in 
either case, whether for rejecting the application or granting the 
review shall be final. Provided that no review of judgment shall 
be granted without previous notice to the opposite party to en- 
able him to appear and be heard in support of the deoree of which 
a review is solicited.] 
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the view taken by TaCKSON, J., is this, that a Court acting under s. 119 has 
jnrisdiotion to act under the particular conditions specified by the section, 
but unless an application can be shown to be within those conditions, the 
Court has no jurisdiction whatever to entertain it. 

After referring to that portion of the section which I have read above, he 
says : — Therefore if it appears that the Court had passed an order otherwise 
than under this section, there would' be no finality, and it has been held in a 
matter very much analogous to this, viz., where an application to review a 
judgment has been admitted, and where a decision afterwards takes place on 
re-hearing, and that decision comes to the lower Appellate Court on appeal, that 
the lower Appellate Court is competent to look into the question whether th# 
admission of the review has been in accordance with the restrictions imposed 
by the law.” 

On the face of these proceedings, it is manifest that s. 119, which strictly 
limits the period for making an application for re-hearing to thirty days, to be 
computed from definite starting points, absolutely barred the hearing of the 
application by the first or any other Court. 

It has been argued that the plaintiff had a remedy by motion in this 
Court under s. 15 of the Charter Act. It may be conced^ that he had a 
remedy, but no authority has been shown to us for the proposition that, if a 
man has two remedies, and does not choose to take the one, he shall forfeit the 
other. If the plaintiff has a right to appeal against this order, the fact that he 
had a right to question it by motion under s. 15 cannot take away the former 
right. It was also urged that it is a matter of discretion with the Court 
to give or withhold from the plaintiff the advantage of the limitation 

E rescribed in s. 119. But if this is a point that he may fairly and properly 
117] raise in special appeal, it is not a matter of discretion with the Court. 
Our judgment is claimed on this point, and we can neither refuse to decide it 
in favour of the plaintiff, nor having decided it in his favour, can we refuse to 
give him the benefit of the decision. 

The result is, that the order made for the re-hearing of the case, and dated 
the 25th of June 1874, and all the proceedings subsequent thereto, must be 
^ quashed, and the whole of the costs of these proceedings must be paid by the 
respondents. 

Appeal allowed, 

NOTES. 

tEX PARTE DECREE-RE HEARING- 

Noto the following remarks on this case in Messrs. Woodroile & Ameer Ali’s Civil Pro- 
cedure Code, 1908 

“ Though there is some authority to the contrary (citing this case), the better and more 
recent opinion is that such an order (ordinarily at least) is not one afiecting the decision of the 
case Under sec. 99, and cannot be contested on appeal from the final decree,'* citing, (1905) 
9 C. W., N. 584 : (1896) 22 Cal., 981 ; contra, (1903) 26 Mad., 604.] . 
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V APPELLATE OBIMIN AL. . 

The 10th June^ 1876. 

Pbesbnt : 

Me. Justice Mabkby and Mr. Justice Mitter. 

In thb matter of Pursooram Borooah ......Petitioner."'' 

Powers of Magistrates — Summary Jurisdiction — Transfer — Criminal Procedure 
Code (Act X of 1872), ss. 56 d 222 — Furloitgh. ^ 

The petitioner had been convicted by Mr. Carncgy, the Assisant Commissioner of 
Kamroop, in the exercise of a summary jurisdiction, under s. 222 of Act X of 1872. t This 
officer was, in the year 1872, in charge of the Jorehaut Division in the district of Seobsaugor, 
with first-class powers and powers under s. 222” of the Act. In 1874 he proceeded on- 
furlough to England, and, on his return in 1875, was posted to the district of Kamroop, and 
invested with th^ powers of a Magistrate of the first class. 

Held, that s. 56 of Act X of 1850 did not apply, and that Mr. Carnegy had no summary 
jurisdiction in Kamroop — 

Per MABKBY, J., on the ground that, by the terms in which the Government had conferred 
that jurisdiction on Mr. Carnegy, it had in effect ” directed, ” within the meaning of s. 56 of 
Act X of 1872, t that he should not exorcise that jurisdiction anywhere but in Seobsaugor. 

Per MITTBB, J., on the ground, that the office to which Mr. Carnegy was appointed in 
Kamroop was not equal to or higher than that which ho had held in Seebsaugor. 

Queers per MABKBY, J., whether the posting of Mr. Carnegy to Kamroop, after his return 
from furlough, was a transfer from Seebsaugor within the moaning of s. 56 of Act X of 1872. 

* Criminal Motion, No. 92 of 1876, against an order of the Assistant Judicial Commis- 
sioner of Kamroop, dated the 3rd December 1875. 

t [Sec. 222 : — The Magistrate of the district may try the following offences in a summary 
way, and. on conviction of the offender, may pass such sentence as may bo lawfully inflicted 
under section twenty of this Code : — 

fl) Ofiences referred to in section one hundred and forty-eight of this Code. 

(2i Offences relating to weights and measures under sections two hundred and sixty-four, 
two hundred and sixty-five, and two hundred and sixty-six of the Indian Penal Code. 

( 8) Hurt, under section three hundred and twenty-three of the Indian Penal Code. * 
4) Theft, under section throe hundred and seventy^rninc of the Indian Penal Code, where 
the value of the property stolen does not exceed fifty rupees, 

(6) Theft, under section three hundred and eighty of the Indian Penal Code, where the 
value of the property stolen does not exceed fifty rupees. 

(6) Theft, under section three hundred and eighty-one of the Indian Penal Code, where 
the value of the property stolen does not exceed fifty rupees. 

(7) Receiving stolen property, under section four hundred and eleven of the Indian 
Penal Code. 

(8) Mischief, under section four hundred and twenty-seven of the Indian Penal Code. 

(9) House-trespass, under section four hundred and forty-eight of the Indian Penal Code. 

(lO) ln^}t with intent to provoke a breach of the peace, under section five hundred and 
four, and J|minal intimidation, under section five hundred and six of the Indian Penal Code. 

(11) A^tment of, or attempt to commit (when such attempt is an ofience), any of the 
oxegoing offences.] 

t [Sec. 66."— Whenever any person holding an office in the service of Government, who has 
been invested with any powers, under this Act or any enact- 
Gontinuance of powers ment hereby repealed, in any district, is transferred to an equal 
of officers transferred. or higher office of the same nature within another district, he 
shall, unless the Local Government otherwise directs, continue 
to exercise the same powers in the district to which he is so transferred,] 
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Cl 18] Baboos Bash Behary Ohose and Krishna Komul Bhattacharjee for 
the Petitioner. 

The Junior Government Pleader (Baboo Juggodanund Mookerjee) for the 
Crown. 

The facts and arguments are sufficiently stated in the judgment of Mabkby, 
J., which was as follows : — 

In this case an important question is raised as to the powers of a Magistrate 
in the province of Assam. 

It appears that one Pursooram was, in December last, tried summarily and 
convicted by Mr. Oarnegy for the offence of giving false information a 
public servant. A reference was made upon the subject to this Court by t^ie 
Judicial Commissioner of Assam upon other points than those now before us, 
and this Court, upon that reference, refused to interfere. A petition was then 
presented on the 5th April on behalf of the prisoner, praying that the conviction 
and sentence be set aside, upon the ground that Mr. Carnegy had not the 
power to try the prisoner summarily. 

The circumstances of the case, so far as they bear upon the power of 
Mr. Oarnegy to try this prisoner summarily, appear to be these : — 

Mr. Carnegy, in the year 1872, held the office of Assistant Commissioner 
in the district of Assam, which was then what is called a non-regulation 
district undpr the Local Government of Bengal. On the Ist of January 1873, 
a Besolution of the Local Government of Bengal was published in the Calcutta 
Gazette^ by which it was directed, under the provisions of the Code of Criminal 
Procedure, that the officers and others whose names appeared in tbe schedule 
therewith published should in each case exercise the powers shown opposite 
their names in the districts shown in the schedule. In the schedule we find 
under the heading “ Seebsaugor District ’* the name of Mr. Carnegy, and 
opposite his name are the words “ charge of Jorehaut Division, with first class 
powers and powers under a. 222. This latter section is the one which relates 
to summary trials. . 

No earlier Gazette or appointment of Mr. Carnegy has been produced 
before us, but I think this is sufficient evidence that [119] Mr. Carnegy was 
the Magistrate of the Jorehaut Division of the District of Seebsaugor (see s. 28 
qf the Code of Criminal Procedure) at that time and had the power to try 
offences summarily in that district. 

On the 6th February 1874, certain territories, including the districts of 
Seebsaugor and Kamroop, were removed from the Government of theLeiutenant- 
Governor of Bengal and placed under a Chief Commissioner. In April 1874, 
Mr. Carnegy, having obtained furlough on medical certificate from the 
Government of India for one year, left India shortly afterwards. Several 
officers in succession were appointed, whilst Mr. Carnegy was absent, to take 
charge of the Jorehaut Sub-division. In the month of September 1875, 
Mr. Carnegy, having obtained leave from the Secretary of State to return to 
duty, arrived in India. He never returned to the district of Seebtifiugor, nor 
up to this time has he resigned or vacated his office as Magistrate in that 
district, otherwise than he may have done so by reason of the circumstances 
above mentioned. On the 25th September there appeared a notification in tbe 
Assam Gazette that Mr. Carnegy, Assistant Commissioner, was*' posted*' to the 
^strict of ^ICamroop, and on the same day there appeared a further notice in 
this Gazeti|s that Mi;. Carnegy was vested with the powers of a Magistrate of 
the first clakis^ ’ ' . « < ' 
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upon these facts it seemed to us, when the matter was before us on a 
former occasion, that Mr. Gamegy had no power to try prisoners summarily in 
the district of Kamroop. The exercise of those powers ^as originally limited 
to the district of Seebsaugor, and when Mr. Carnegy was posted to Kamroop 
(whatever that may mean), whilst on the one hand he was expressly authorized 
to exercise the powers of a first class Magistrate in the district of Kamroop, 
the remaining power which had been formerly conferred upon him of trying 
prisoners summarily was not regranted! 

It was at this juncture that we released the prisoner upon bail, but we 
abstained from quashing the conviction, because the matter being one which 
affected the jurisdiotiotf of a judicial officer and possibly of many judicial 
officers, we thought the Local Government ought to be represented. « 

[ISO] Babu Juggodanund Mookerjee has now appeared for the Local 
Government. He has not given us any additional information, but he relies 
entirely upon the provisions of s. 56 of the Code of Criminal Procedure, by 
virtue of which ho contends that all the powers conferred upon Mr. Carnegy in 
Seebsaugor are extended to Kamroop. 

That section provides as follows : — “ Whenever any person holding an office 
in the3servioo ofiGovernment, who has been invested with any powers under 
this Act or any enactment hereby repealed in any district, is transferred to 
an equal or higher office of the same nature within another district, he shall, 
unless the Local Government otherwise directs, continue to exercise the same 
powers in the district to which he is so transferred.’’ 

Upon this section two questions have been raised : 1st — Was Mr. Carnegy 
“ transferred ” within the meaning of the section ; 2nd— -Is the operation of the 
section prevented because the Local Government has “otherwise directed.” 

Neither of these questions is free from difficulty. With regard to the 
first it is said, that by going on furlough Mr. Carnegy vacated his former 
appointment, and could not therefore on his return be transferred ; that no 
order transferring him has been made, and that the term “posted ” indicates 
not a transfer, but a fresh appointment. But that word is ambiguous, and, 
before deciding the question upon this ground, it would be necessary to see 
whether Mr. Carnegy ever really vacated his former appointment. Upon tllis 
matter there is, as far as I am aware of, no rule laid down by authority. Prior 
to 1868 it was, I believe, always understood that any officer going on furlough 
vacated his appointment, and under an order of the Government of India of 
the 16th December 1861, it is expressly declared that “ Civil Servants taking 
furlough will vacate their offices.” Mr. Carnegy was not a Covenanted Civil 
Servant, and to what furlough rules he may have been subject prior to 1868 I 
am not quite sure, but I believe the rule that officers going on furlough vacated 
their appointments was universal. 

* 

On the 16th June 1868, however, an order was published, which directs that, 
except as hereinafter provided, “ an officer, when on furlough, shall retain a lien 
on his substantive appoint- [12 l]ment, or on an appointment of similar charac- 
ter and not less salary.” This is applicabe to all officers, whether covenanted or 
unoovenanted. It seems to me extremely doubtful whether the efiect of this last 
rule is that the officer taking furlough retains his appointment. To my mind it 
rather indicates the contrary. The matter, however, may not depend entirely 
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apott those ndoB, vHbioh are forloogh roles only issoed by OoTenuneDt in the 
SHnanoial Department. It may be that what really vacates an office is not 
the going on furlong, but the appointment of another person to the office ; 
and, as far as I have seen, no person was especially appointed to succeed Mr. 
Oarnegy in his office as Magistrate in the district of Seebsaugor. The number 
of Subordinate Magistrates in a district being unlimited, there was no necessity 
for doing so. And this seems to be the view of the Local Government of 
Assam : for whilst Mr. Oarnegy’s powers were conferred afresh, it does not 
appear that he ever received any fresh appointment as Magistrate. He is, no 
doubt, treated as having* ceased to be Magistrate of a division of a district, but 
he is apparently treated as being still, on his return, a Subordinate Magistrate in 
or of a district, which district could have been no other than the district of 
Sedbsaugor. 

I should, therefore, desire further consideration before holding that 
Mr. Oarnegy vacated his former appointment by going on furlough, and that on 
this ground he was not transferred to the district of Kamroop within the 
meaning of s. 56 , I desire to be understood as expressing no opinion upon this 
point. 

But there remains the second question, whether the operation of the 
section is prevented, because tlie Local Government has otherwise directed. 

If we take s. 56 quite literally, it would seem to indicate that the 
** direction otherwise ” there alluded to was a direction contemporaneous with 
the transfer. This would render a special direction necessary in every case of 
transfer where the powers had already been locally restricted under s. 38 . But 
when the Local Government had already declared its intention on this subject, 
this would seem to me to be superfluous. And it does not appear to me 
necessary to put this construction on s. 56. I think that the words unless 
the Local Government [122] otherwise directs” reasonably construed will 
include a previous restriction under s. 38, as w611 as one imposed when the 
transfer is made. This accords with the view taken by the Local Government 
of Assam, which (as before pointed out) clearly treated the powers conferred 
upon Mr. Carnegy as having come to an end. 

* Upon this last ground, therefore, I hold that Mr. Carnegy has no summary 
powers under s. 222 in the district of Kamroop ; and I, therefore, think that we 
ought to quash the conviction and discharge the sureties. 

Hitter, J,-I am also oi the same opinion. It seems to me that the 
effect of the Government Bosolution, dated 1st of January 1873, was to confer 
upon Mr. Oarnegy powers under s. 222 of the Criminal Procedure Code within 
the Subdivision of Jorehaut only. That being so, it cannot be said that he was 
‘ transferred to an equal or higher office *' of the nature of that which he held 
n the district of Seebsaugor ; because, supposing he was transferred withm the 
meaning of that section and that he never vacated his appointment, the office 
to which be was transferred in the district ot Kamroop is neither equal to nor 
higher than that he held m the district of Seebsaugor. A reference to ss. 27 

^ j i. • * [Soc. 38 The Local Government may, by notification 

Power to determine 1^1 OS^l Gazette, prescribe the local limits of the juris- 

jurihdio^n or a tlagis- Magistrate of the District and may by luoh 

trateoi Distance. ^ notification from time to time alter such local hmitg*3 
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and 28 of tho Oodd’^ will show that the powers of a Magistrate of a division of 
a district are higher than those of a Magistrate of the first class not in charge 
of any subdivision. I am, therefore, of opinion that, tinder the section (56) 
referred to above, Mr. Gamegy did not continue to exercise the satoe power 
which he had while in charge of the Subdivision of Jorehaut. 

Conviction quashed. 


NOTES. 

[See (1891) 16 Mad., 132 ; (1898) 22 Mad., 47 ; (1881) 3 All. 663.] 


PoworB which may be * [Sec. 27 : — In addition to the powers given and referred 
conferred on Magistrates to in section twonty>six, a Magistrate of the Arst clasfl may bo 
of the let class. invested with the following powers : — 

(а) By the Local Government — 

(1) Power to make over cases taken up on a complaint, <kc. , bo a Subordinate Magistrate. 

(S. 44.) 

(2) Power to hold inquests. (S. 185.) 

(3) Power to entertain complaints of offences, and receive Police reports. (S. 141.) 

(4) Power to entertain cases without complaint. (8. 142.) 

(5) Power to issue process for person within jurisdiction who has committed an offence 

outside Magistrate’s local jurisdiction. (8. 157.) 

(6) Power to try summarily. (8. 222.) 

(7) Power to hear appeals from convictions by Magistrates of the 2nd and 3rd classes. 

(S. 266.) 

(8) Power to soil suspicious or stolon property. (8. 417.) 

(9) Power to issue order to prevent obstruction, &c. (8. 618.) 

(10) Power to issue order prohibiting repetition of nuisance. (8. 619.) 

(11) Power to make orders, &c., in local nuisance cases. (8. 521.) 

(б) By the Magistrate of the District— 

S I) Power to hold inquests. (S. 185) 

2) Power to entertain complaints of oAences, and receive Police reports. (8. 141.) 

3) Power to issue order to prevent obstruction, Ac. (8. 618.) 

(4) Power to issue order prohibiting repetition of nuisance. (8. 619.) 

See. 28 -Magistrates who, under the provisions of sectio*n 
Powers of Magistrates of forty, are Magistrates of Divisions of Districts shall, as such. 
Divisions of Districts. have all the powers given to Magistrates of the Arst class, and 
referred to in section twenty-six, and, in addition, shall have the 
following powers :~ 

(1) Power to make over cases to a Subordinate Magistrate. (8. 44.) 

(2) Power to pass sentence on proceedings recorded by a Subordinate Magistrate. (8. 44.) 

(3) Power to withdraw cases, but not appealb, and to try or refer thorn for trial. (8. 46.) 

(4) Power to hold inquests. (S. 47.) 

(6) Power to entertain complaints of offonoe.s, and receive Police reports. (8. 141.) 

(6; Power to entertain cases without complaint. (8. 142.) 

(7) Power to issue process for person within jurisdiction who has committed an oAence 
outside Magistrate’s local jurisdiction. (8,157.) 

(8) Power to sell suspicious or stolen property. (8. 417.) 

(9) Power to issue order to prevent obstruction, Ac, (S. 618.) 

(10) Power to issue order prohibiting repetition of nuisance. (S. 619.) 

(11) Power to make orders, in local nuisance oases. (8. 621). 

Provided that, if a Magistrate of a Division of a District exorcises the powers of a 
Magistrate of the second class, he shall not have power to demand security to be of good 
behaviour.] 
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[1283' OBIGINAL CIVIL. 

The 7th December, 1876, 

Pkesent : 

Me. Justice Pontifbx. 

Poorno Ohunder Coondoo. 

, versus 

Prosonno Coomar Sikdar and another. 

Limitation — Act IX of 1871, sched, II, cL 157 — Execution of Ex parte Decree, 

Notice of execution of docroo is not sufficient process for enforcing" it within the 
meaning of cl. 157, ached. II, Act IX of 1671. Such process moans actual process by attach- 
ment in execution of the person or property of the debtor. 

Application on notice under s. 119 of Act VIII of 1859 to set aside an 
ex parte decree. 

The decree had been made on 3rd July 1876 ; and, without proceeding to 
execute it, the original plaintiffs assigned it on the 7th September to Poorno 
Ohunder Coondoo, the present plaintiff, by whom, on the 2lBt September, a 
notice of execution was served on the defendants, calling on them to appear and 
show cause why execution should not issue against them. On the re-opening 
of the Court after the Durga Poojah vacation, the attorney for the defendant 
Bamnarain Dutt, on 16th November, attended before the Judge in Cham- 
bers, but the matter was ordered to stand over. On tlio 29th November, the 
defendant Bamnarain served the plaintift with notice of the present application 
to set aside the decree. 

Mr. T, A, Apear, for theplaintifi, objected that the application was barred 
by lapse of time. The provisions with respect to the time within which such 
an application must be made are laid down in Act IX of 1871, sched. II, 
ol. 157, under which the time limited for making the application by a defendant 
is 30 days from the date of executing any process for enforcing the judgment. It 
is submitted that notice of execution is sufficient process for enforcing the 
judgment within this clause : see Obhoychurn Dutt v. Mudoos'udan Ohowdhry 
(6 Wym., 172), a decision on the same words in s. 119, Act VIII of 1859. 

[1243 Mr. Bonnerjee for the defendant Bamnarain. — This is not a notice 
under s. 216 as in the case cited. Here the decree has been assigned, and wo 
received notice of execution by a party who was not the original plaintiff. 
Such a notice would not necessarily give us any knowledge of the decree obtain- 
ed by the original plaintiff. There are cases opposed to that cited. LPontifbx, 

J. — Another decision on that section lays down that the words mean process 
against the person or property of the defendant — Shih Chunder Bhadoree v. 
Luckhee Dabia Ohowdram (6 W. B., Mis., 51).] 

Mr. Apear in reply. — That case does not decide the present point. In the 
Pull Bench case of Bam Sahai Snig v. Sheo Bahai Sing (B. L. B., Sup. Vol., 
492), it was held that the issue of a notice under s. 216 of Act VIII was a 
sufficient proceeding to enforce a decree within s. 20, Act XIV of 1859. [PONTI- 
FBX, J., refers to the Full Bench decision in Badha Benode Chowdhry v. 
Digumbure^ Dabee (B, L. B„ Sup. Vol., 947 ; S. 0,, 9 W. B., 236), where it 
was held that process for enforcing the judgment is executed within the 
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meaning of a. 119, when attachment has taken place.l There it is not decided 
that notice of execution would not be a sufficient process iPONTIFBX, J.— 
Suppose your application to execute had been refused, there would then have 
been no process.] The time is intended to run from the date when the 
defendant gets knowledge of the decree, which he would do by receiving notice 
of intention to execute it. 

PontlfeXf J« — I have very little doubt that process of execution means 
actual process by attachment in execution ol the judgment-debtor’s person or 
property. The case of Obhoychum Dntt v Micdoosudan Ghowdhry (5 Wym., 
172) is opposed to this . but I prefer the decision m Shih Chunder Bhadoree v. 
Luckhee Debta Chotodhram (6 W. E , Mis , 51) In my opinion mere notice of 
execution is not sufficient process for enforcing the decree 

Attorney for the Plaintiif Mi T7. G Francis 

Attorney for the Defendant Ramnaiain Dutt Babu Nohin Chundrr BurraL 


NOTES. 

[EX-PARTE DEGREE EXECUTION 

The Lim||ation Act, 1908, enacts «is follows — 
Art 1C4 — 


Description of suit 


Period of limitation 


Time from which period 
begins to run 


By a defendant, for an 
order to sot aside a decree 
passed ex pm te 


Thirty days 


The date of the decree or 
whei( the summons was not 
duly served, when the applicant 
has knowledge of the decree 


The old Limitation Act, 1877 contained in %rt 1C4 the words “( xecuting ’instead of 
the words “execution of” in art 157 of the Limit ition Act, 1871, sot out sw/wa at 2 
Cal page 123 This case was followed in Chidmnbm d v Arunacheld (1910) 8 Ind Cases 
668, which hold a notice under sec 218 CPC, 1882 insufhcicnt Soo per contra 110 P L R 
1905 Execution against one of two defendants only is not within the article (1907) 
9 Bom L R. 828 ] 


[125] APPELLATE CIVIL 

The 21st Maich, 1876, 

Present 

Mr Justice Glover and Mr. Justice R 0 Mitter. 


Nil Money Singh Deo Plaintiff 

versus 

Chunderkant Banerjee Defendant, 


Enhancement of Bent, Notice of—Tulluh Bromuttur Tenure— 
Bequlatxon VIII of 1793, s 61, 

A tullubi bromuttur tenure, which has been held as such from the time of the decennial 
settlement, is such an intermediate tenure as entitles the holder to a notice under s. 61, 
Reg. VIII of 1793. 

SpeciafA^alN^. 149 of 1876, against a decree of the Judicial Commissioner of Zilla 
Ohota l4gpore, dated the 21st of November 1874, affirming a decree of the Assistant Com- 
missioner of Maunbhoom, dated the 26th of August 1874. 
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NIL MONEY SINOa t)EO V. 


Suit for arrears of rent for the year 1278 (1871-1872) of Mouieah 
Gharpotia, held by the defendant after notice of enhancement under s. 13, Act 
X of 1869/'* 

The main defence was, that the mouzah in question was held by the defen- 
dant as a tuUubi bromuttur tenure, and had been held as such from the date of 
the decennial settlement at a fixed rate of rent, and, therefore, the rent could 
not be enhanced on any of the grounds specified in s. 17 ; and the notice under 
s. 13 was, consequently, illegal and inapplicable to tenures of the nature of that 
held by the defendant. ■ 

The suit was dismissed in the first Court and also on appeal, and on 
special appeal to the High Court, it was remanded for a distinct finding as to 
the nature of the defendant's tenure. 

The Deputy Collector of Maunbhoom, on remand, found that the mouzah 
had been held from the time of the decennial settlement as a tullubi bromuttur 
tenure, and that, as the holder of such a tenure, the defendant had an inter- 
mediate holding between the proprietor of the estate and the ryots, and inas- 
much as he should, therefore, be proceeded against under s. 51, Regulation VIII 
of 1793, the notice served on him under s. 13, Act X of 1859, wa^ot suflioient. 
He, therefore, [ 126 ] dismissed the suit, and his finding and decision were 
affirmed on appeal by the Judicial Commissioner. 

The plaintiff preferred a special appeal to the High Court, on the grounds, 
among others, that even admitting the tenure to be one contemplated by Regu- 
lation VIII of 1793, no particular form of notice was necessary, and the notice 
served was sufficient ; and that the finding of the lower Courts, that the tenure 
was a tullubi bromuttur tenure, and had been held as such from the decennial 
settlement, did not bring the tenure within the class of talooks or tenures the 
rent of which could not be enhanced without service of notice on the holder 
under s. 51 of Regulation VIII of 1793. 

The Advocate-General, offg, (Mr. Paul), Mr. Woodroffc, and Baboos Umbica 
Chum Bose and Opendro Chunder Bose for the Appellant. 

Baboo Chunder Madhuh Ghose for the Respondent. 

The Judgment of the Court was delivered by 

GlOYer, J. — We cannot go behind the order of remand made by this Court 
oh the 15th January 1874. The case was then sent back to the Assistant 
Commissioner ** to have it distinctly tried what is the nature of the defendant’s 

* (Sec. 13 : — No under-tenant or ryot, who holds or cultivates land without a written engage- 
ment not speoiiying the period of such engagement, or whose 
Enhancement of rent of engagement has expired, or has become cancelled in consequence 
ryot holding without, or of the sale for arrears of rent or revenue of the tenure or estate 
after expiry, &o., of written in which the land held cultivated by him is situate, and has not 
engagement. been renewed, shall be liable to pay any hjgher rent for such 

land than the rent payable for the previous years, unless a 
written notice shall have been served on such under-tenant or ^ot, in or before the month 
of cWt, specifying the rent to which ho will be subject for the ensuing year, and the ground 
on which an enhancement of rent is claimed. Such notice ^shall be served by order of the 
Collector on the application (which may be on plain paper) of the person to whom the rent is 
payable, and shall, if practicable, be served personally on the under-tenant or ryot. If for 
any reason the notice cannot be served personally upon the under-tenant or ryot, it shall be 
affixed at his usual place of residence, or if he has no such place of residence in the District 
in which the land is situate, the mode of service of such notice shall be by affixing it at 
Mai Outcherry of such land or other conspicuous place thereon, or at the village Cmowree or 
Ohowpal or at some other conspicuous place in the village in which the li^d is situate, 
(Amended by Aot XIV, 1863^ ss. 10, 11 and 19).] 
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tenure. On the finding on that issue will depend whether or not the plaintiff 
is entitled to recover in this suit on the notice which he has already served.’* 

t 

Both the lower Oourts have now found that the defendant’s tenure is a 
**tullubi bromuttur one,” held as such from the time of the perpetual settlement, 
and, therefore, such an intermediate tenure as entitles the holder to a notice 
under a. 51, i^gulation VIII of 1793. 

5 ^ • ■{ 

There is, undoubtedly, evidence on the record showing that, at the time of 
the decennial settlement, the defendant’s holding was e*ntered in the records as 
a tullubi bromuttur one paying a quit-rent of sicca Bs. 182-9, and that the 
Judicial Commissioner has found that this was the nature of the holding. 

[127] In Bajah Ntlmoney Singh v. Chunderhant Banerjee (14 W. B., 251), 
a case almost precisely similar to this and between the same parties, it was held 
that a tullubi bromuttur tenure was one that entitled the owner to notice under 
Begulation VIII of 1793. And in Bajah Nilmoney Stnqh v. Bam Chuckerbutty 
(21 W, B., 439), the result was much the same. It was held in that case that 
the defendant’s tenure, being found to represent a permanent transferable interest 
m the land iotermediate between the proprietor of the estate and the ryots, 
came under the provision of the Begulation, and gave its owner the right to 
notice under the law of 1793. In that case also the plaintiff was the same 
person as the plaintiff in this case, and the defendants set up the same defence 
as that made in the present suit. This suit has, moreovei, been twice remand- 
ed, so that it is hardly possible to conceive a case in which the plaintiff had a 
better opportunity to ascertain what his rights were and to bring them forward 
in a proper and legal manner. 

It is argued that the evidence on which the Judicial Commissioner has 
relied does not prove that the defendant is in intermediate holder. This 
was a question of fact with which the Court below had exclusive power to deal, 
and it has not been in any way shown us that the finding was come to upon 
no evidence. It cannot indeed be said so in the face of the entry of this 
holding as a tullubi bromuttur one in the settlement papers of 1790. 

It may be that the defendant has cultivated, or does cultivate some part 
of the holding himself, but this would not deprive him of his position as the 
holder of an intermediate tenure. 

• 

We think that the Judicial Commissioner has found upon sufficient 
legal evidence that the defendant holds an intermediate tenure, and upon this 
finding, as laid down in the remand order of 1874, depended the question 
whether the plaintiff was entitled to sue foi enhanced rent under the notices 
he had already served. 

The special appeal is dismissed with costs. 

t Appeal dimiwd. 
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[m3 The 16th Deomber, 1876, 

PKBSBNT : 

Mr. .insTiGB Markby. 


In the matter of the Petition of Lalla Oopee Chand and others.’’ 

Privy Council Appealx — Act (VI of 1874), s». 8 and II, cl. (b) — Limitation 
Act (IK of 1871), » 6 — Practice — Closing of the Court — Deposit of 
money under cl. 6, s. 11, Act VI of 1874 — Power of the Court 
to grant special permission. 

The petitioner << had obtained a certificate on the let of September to appeal to Her 
Majesty in Council from a decision passed against them by the High Court on the 4th of 
May. Accordingly the period during which they were required to deposit the amount for 
the trafislation of the record^ under s. 11, cl. b, of Act VI of 1874, f expired on the 4th of 
Novemher, The offices of the Court re-opened after the vacation on the 28rd October, but 
the Benches did not begin to sit till the 16th November. On the last-mentioned date, the 
petitioner brought in the money, and it was refused by the officer of the Court as being too 
late. Afefd, that it was rightly refused, and that the Court had no power to grant permission 
to deposit it after the prescribed time (see 28 W. B.. 220). 

Application for special permission to deposit in Court the amount 
required from the petitioners under ol. 6, s. 11, Act VI of 1874. 

The petitioners had, on the 1st of September 1876, obtained a certificate 
under e. 9 of the Act to appeal to Her Majesty in Council from a decision of 
the High Court passed against them on the 4th of May. Under s. 11 of the 
Act thqy were bound to deposit the amount required to defray the expense 
of translating, transcribing, indexing, and transmitting to Her Majesty in 
Council, a correct copy of thq whole record of the suit within six months 
from the date of the decree coipplained of, or within six weeks from the grant 
of the certificate, “whichever ig the later date. The six months from the date 
of the decree expired on the 4th of November ; and the six weeks, on the 13th 
of Octaber. The last day, therefore, for making the deposit was the 4th of 
November. ClS9j The estimate upon which the deposit was to be made was 
ready op the 18th of September. The offices of the Court were closed from the 
2ist of September until the 23rd of October, both days inclusive. The money, 
however, was not brought to the officer until the 16th of November, and he then 
declined to receive it. The petitioners claimed the benefit of s. 8 of Act VI 
of 1874, and prayed for special permission to make the required deposit. 

* Privy Cimnoil Appeal, No. 28 of 1876, in Regular Appeal No. 108 of 1875. 

t [Seo. 11, ol (6) : — Depoeit the amount required to defray the expense of translating, 
transoribjing, indexing and transmitting to Her Majesty in Council a wrreot copy of the 
whole record of the suit exoept f 

(1) formal documents directed to be excluded by an order of Her Majesty in Council in 
force for the time being ; 

(2) papers which the parties agree to exclude ; , 

(8) accounts, or portions of accounts which the officer empowered by the Court for that 
purpose considers unnecessary, and which the parties have not specifically asked to be 
included ; and 

(4) such other documents as the High Court may direct to be excluded ; and when the 
^ api^ioant prefers to print in India the copy of the record, exoept as aforesaid, be shall also, 
within the time mentioned in the first clause of this section, deposit the amount rMuired to 
defray the expense of printing such copy.] ^ 



' DoirxLsTATH&c. [1877] !t;Lil;ieal.4M 

' ‘ Bkhoo'Mokesh of the petition. 

Baboo Ohunder Uadhvb Ghose appeared to oppose itff 

Maiffkby, j« — ^^(after stating theeiroumstancesconneeted with the applioa- 
tiph, bontinhed) : — In my opinion the officer was right in declining to recmve 
tile deposit. The applicant claims the benefit of s. 8 of Act VI of 1874 and s. 6 
of Act IX of 1871 the 16th of Noveixiriber being the day on which the Court 
re-opened in the sense that that was the day up6n which the Benches sat as 
usu^. for the first time. But those sections only apply to suits, appeals, 4nd 
applications. No application was necessary in this case ; the money is merely 
brou|(ht to the officer of the Court, who receives it making the usual entries, 
and this could have been done on any day after the 23rd of October. 

,I.'|l^ayp enquired as to the practice, and I find that it has always been 
usual', ^hen the last day falls during the period when the offices are closed, for 
the mphey to 1^ brought in before the holidays commence. 

I am also asked to give permission that the money be deposited now. I 
do not think I have power to do that. 

Application refused. 


[180] ORIGINAL CIVIL. 

The nth January, lb77. 
Present : 

Mr. Justice Pontipex. 

Nirmul Chandra Mookerjee and another 
versus 

Doyal Nath Bhuttacharjee and others. 


Suit in forma pauperis — Act VIU of 1859, ss, 807 — 371 — Gontiriuation in 
forma pauperis of suit commenced in ordinary form. 

The power of the Court to allow a suit to be instituted in forma pauperis includes the 
power to allow a suit to be continued as a pauper suit after it has been commenced in the 
ordinary form. 


j^TniS suit was filed in the ordinary way under Act VIII of 1859, and the 
defendants appeared and filed their written statement, and the suit was ready 
for hearing ; but, in consequence of the illness of one of the defendants, the 


* [ Sec. 5; — ^Qleaoh of the cases mentioned in clauses (a) and (6) of section four, the amount 
or value of the subject-matter of the suit in the Court of First 
Value of subject-matter. Instance must be ten thousand rupees or upwards, and the 
amount or value of the matter in dispute ou appeal to Her 
Majesty in Council must be the same suip or upwards, or the decree must involve, directly or 
indirectly, some claim or question to, or respecting, pro^rty of like amount or value, and 
where the decree appealed from affirms the decision of the Court immediately below the 
Court passing such decree, the appeal must involve some substantial question of law. 

Sec. 8 :-"Such application mUst ordinarily be made within six months from the date of 
i.* V such decree. But if that period expires when the Court is 
Time mthm which appli- the application may be made on the day* that the 

oatiOB must be made. Court reopens.! 
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hearing was postponecl on three oooaaions. After the postponement on the ta^t 
oocasion, the plaintiffs presented a petition, praying to be allowed tP continiie 
the suit in forma pauperis, stating that they had no means to ;it on by 
flaying the Court fees. After a preliminary enquiry as to the plaintiff's means, 
the Court ordered that notices should be issued to the defendants, calling bn 
.them to show cause why, the pljbintiffs should not be allowed to continue 'the 
suit in forma pauperis. On the matter coming on for hearing — 

Mr. Bonnerjee, for the defendants, objected that the Court had no power 
to grant the application— Act VIII of 1869 not providing for a case like the 
present. Under that Act a person is only entitled to commence a suit in forma 
pauperis, but not to continue as a pauper suit a suit commenced in the ordinary 
way. Act VIII of 1859, too, enacts, that the petition to be allowed to sue aea 
pauper is to be taken as the plaint in the suit, but the plaintiffs ha^ had the 
advantage of seeing the defendants' written statement before filing that petition. 
There cannot be two plaints in the suit. The proper course is to allow the 
plaintiffs to withdraw their suit with liberty to bring a fresh one as paupers. 

C1813 Mr. D. Orr, for the plaintiffs, was not called on. 

Pontlfex, J. — I think the Court has power to grant this application if the 
plaintiffs are actually paupers. The power to allow a case to be continued as 
a pauper suit is, I think, included in the power given to the Court to allow a 
suit in forma pauperis to be instituted. 

Attorney for the Plaintiffs : Mr. Pearson. 

Attorney for the Defendants : Baboo P. C. Mookerjee. 

NOTBS. 

[This case was followed in Bevji v. Sakharmn (1884) 8 Bom. 818 and in Thmnpstm v. The 
Calcutta Tramway Uotnpany, (1898) 20 Cal. 819. 

In Doorga Churn v. Nittokally, (1880) 5 Cal., 819, the defendant was allowed to defend 
in forma poupem.] 


[2 Cal. 181] 

PRIVY COUNCIL. 

The May, 187b. 

Pbksebt : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. B. Smith and 
Sir R. P. Collier. 

[On appeal from the High Court of Judicature at Fort William in Bmgal.] 

In the matter of the Petition of Hadjee Abdoollab. 

Reasut Hossein v. Hadjee Abdoollah and another. 

* 

Begi$tration Act {VIII of 1871), s. 76 — Dittrict Court — Order refusing 
registration — Proceeding to compel registration — Review — Act XJCIII 
of 1861, s. 88— Act Vin of 1859, s.*376. 

The Be^tration Act of 1671 givos power to the Government to appoint distriotaond 
lab-dietriotBior the purposes of registration ; but the " Distriot Courts ” in the 
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• 

Act (except where the High Court when exercising its local jurisdiction is said to be a 
District Court wtihin the meaning of the Act) must, in the case of a regulation province, be 
taken to import the ordinary Zilla Courts. 

Senible . — ^The final words of the 76th section of the Registration Act, which declare that 
** no appeal lies from any order made under this section,” apply to an order rejecting, as well 

as to an order admitting, an application for registration. 

• 

QticBre. — Whether after an order has been made under s. 76 of the Act rejecting an 
application for registration, it is open to the parties benefited by a deed to propound it in, 
and to obtain its registration by means of, a regular suit? Futteh Chund Sahoo v. Leelumber 
Doss (14 Moore's I. A., 129 ; 8. C., 9 B. L. R., 438) referred to and distinguished. 

[iss] An order rejecting an application for registration, under s. 76 of the Registration 
Act of 1871, being, in respect of the Court pronouncing it, a final order of adjudication 
between the parties, is so far in the nature of a ' decree ' within the moaning of Act VIII of 
1859, as to fall within the operation of the sections of that Act which provide for the admis- 
sion of a review. 

Section 88, Act XXIII of 1861, which enacts that ” the procedure, proscribed by 
Act VIII of 1859, shall be followed as far as it can bo in all miscellaneous cases and 
proceedings which, after the passing of the Act, shall be instituted in any Court,” renders the 
whole procedure of Act VIII of 1869, including the power of admitting a review, applicable 
to a proceeding to compel registration under the Registration Act. 

It may be competent to a Judge to entertain an application for a review, although such 
application contains no distinct allegation of an error in law in the order sought to be 
reviewed, nor any suggestion of the discovery of new evidence. 

This case arose out o! an application made by the appellant Beasut 
Hossein for the registration of a deed of gift which he alleged had been executed 
by Mussamut Noorun, the mother of his deceased wife Bechun, in favour of 
the children of the appellant by Bechun. The deed purported to have been 
executed by Noorun on the 19th November 1871, and to confer on the said 
children the share of certain immoveable property which Noorun had, under 
the Mahomedan law, inherited from her daughter. Noorun died on the 18th 
December 1871, and the deed was presented for registration in the January 
following, at the office of the Sub-Begistrar of 6ya, within whose district a 
part of the lands affected by the deed lay. In accordance with ss. 34 and 3S 
of the Registration Act, the Sub-Begistrar summoned before him the respon- 
dents, who are the sons of Noorun’s brother,” and her heirs by the Mahomedan 
law, to ascertain whether they admitted the execution of the deed. On their 
appearing and denying its execution, the Sub-Begistrar refused to register the 
deed. The appellant, thereupon, presented a petition, under the 73rd section 
of the Registration Act, to the Zillah Judge of Gya, praying that an order 
might be passed, directing the Sub-Begistrar to register the deed. The re- 
spondents presented a counter- petition, in which they alleged the deed to be a 
forgery. On the 23rd August 1872, the Judge, having heard witnesses in 
support of the deed and none to impeach it, [133J was of opinion that the cir- 
cumstances of the case created serious doubts as to the genuineness of the 
alleged execution, and refused to order registration. The appellant, on the 
17th September 1872, petitioned for a review and for the reversal of this order, 
urging that the Judge had not rightly weighed the evidence submitted to him, 
and had refused to look at, or consider the effect of, certain deeds which the 
petitioner alleged were material evidence in the case. Before this petition was 
presented, Mr. Tayler, the Judge who had pronounced the order of the 23rd 
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August, was removed to another distriot, and the petition fell to be beard by his; 
Buocessor in office, I|^r* Oraster, who admitted the case for review by an order 
dated the 4th January 1873 {See 10 B. L. B.. 396, where the orde^ ia set out). 

Against this order, as made without jurisdiction, the respondents petitioned 
the High Court invoking its extr^rdinary jurisdiction. The case coming before 
a Division Bench (Phear ana AiNSplE, JJ.), a rule was granted, calling on 
the appellant to show cause why the order of the 4th January 1873, admitting 
the application for revieyr, should not be set aside as made without jurisdiction. 
On the 2nd April 1873, after hearing the parties, the rule was rotde absolute 
with costs ; and the order of the Judge, admitting the review, was set aside 
(10 B. L. R., 394). 

From this judgment, Beasut Hossein appealed to Her Majesty in Council. 

Mr. Doyne, for the appellant, contended that the order passed by the High 
Court was ultra vires, since that Court has no superintending power over the 
“ District Courts” contemplated by the Registration Act of 1871. By the inter- 
pretation clauses contained in s. 3 of that Act, '^District and Sub-District” are 
respectively explained to mean "‘a district and sub-district formed under this 
Act ;” and s. 5 provides that, ' for the purposes of this Act, the local Govern- 
ment shall form districts and sub-districts, and shall prescribe, and may, 
from time to time, alter the limits of such districts and sub-distiScts.” 
It followed that the “District Courts,” referred to in s. 10 of [1843 the Act, 
were Courts exercising jurisdiction within the districts so created by the Govern- 
ment, and were, therefore, not identical, or necessarily co-extensive as to the 
area of their jurisdiction with the District Courts ordinarily so called, which are 
undoubtedly subject to the control and revisional superintendence of the High 
Court. [Sir J. Colvile, — No power is given to the Government by the Act 
to create District Courts. I should infer that the District Courts, referred to ' 
in s. 10, are the ordinary Zilla Courts. The districts which the Government is 
authorized to create are merely administrative, for purposes of registration.] It 
is submitted that, under the Act, the jurisdiction of the Judge in dealing with 
registration oases, is distinct from his ordinary jurisdiction, and is not subject to 
the interference of the High Court. 

♦ ... 

Assuming that the High Court has a power of superintendence in registra- 
tion cases, that Court has exercised it wrongly in setting aside the order of the 
Judge admitting a review of his predecessor’s judgment. Under s. 76 of the 
Registration Act, there is no appeal from the order of a Judge who refuses to 
enforce registration. The appellant was consequently obliged to seek a remedy 
by review. [Sir J. Colvile. — The purpose of a review is to correct errors, 
not to retry a case on the same evidence.] Under s. 376 of the Civil Procedure 
Code, a review may be applied for for any good and sufficient reason, and under 
s. 378, may be granted, “where it is necessary to correct an evident error or omis- 
sion, or is otherwise requisite for the ends of justice.” [SiR B. Collier. — 
Under s. 376 you must show that what you asked to be reviewed was a decree, 
and further* that there was good and sufficient reason for the review.] The 
refusal to register was a final order, which could not be made the subject of an 
appeal to a superior Court. It was a decree within the meaning of s. 376. 
l^at section has been held to admit a review of orders passed in execution pro- 
ceedings — Haradhun Mookerjee v. Ckunder Mohun Boy (Marshall, 205). To 
obtain a review, it is not necessary to show that there has been an error in law, 
V that evidence [ 186 ] has Imn discovered ; other reascms may be good and 
auffieientl '^ But here there was anierrm* in law, for the Judge not only j^ided 
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the ease against the weight of evidenee, but also refused to admit evidence which 
he should have admitted. The Judge, moreover, had dealt with the case, as if 
he were trying the validity of the deed in a suit to set it Aside as forged. That 
was a mistaken view of his duty. 

Mr. J. D. Bell for the Respondents. — The appellant's proper remedy was hy 
appeal, see ss. 23 and 38, Act XXIII of 1861. Where a Judge refuses to 
m^e an order for registration, an appeal* is not excluded hy the provisions of 
s. 76 of the Registration Act. Assuming that a refusal to order registration 
is subject to review under ss. 376 — 378 of the Civil Procedure Code, here no case 
h'ad'been made for granting a review. The application for review did not show 
that there had been any mistake in law, or that new evidence had been dis- 
covered ; it merely alleged that the judgment was opposed to the weight of 
evidence, and asked that it might be reversed on the evidence already before the 
Court. A contention that the Court has decided againt the weight of 
evidence is matter for an appeal, not for a review — Nmimiddin Khan v. Indro- 
narayan Chowdhry (B. L. R., Sup. VoL, 367 at p. 371) and Jtiggodumba Dahea 
v. Munneemttun Mookerjee (S. D. A., 1868, p. 1539). 

Mr. C. W, Arathoon on the same side. — Assuming that under s. 76 of 
the Registration Act no appeal lies against the order of a Judge refusing to 
enforce registration, still the order is not of the nature of a final decree, since the 
person whose application is rejected has a remedy by way of a regular suit to 
have his deed registered ; see Futteh Chund Sahoo v. Leelumber Singh Doss 
(14 Moore’s I. A., 129 ; 8. C., 9 B. L. R., 433). [SiK B. PEACOCK referred to 
Daniell’s Chancery Practice, Vol. II, p. 1422, as showing the distinction 
recognized in the Court of Chancery between a review and a re-hearing.] As 
to when a review should not be admitted, see Jhubhoo Sahoo v. Mussamut 
Jmoda Koer (17 W. R., 230). 

Mr. Doyne in reply. 

[136] At the close of the argument, their Lordships’ Judgment was 
delivered by 

Sir J, W. ColYile. — This is an appeal against an order of the High 
Court of Calcutta, dated the 2nd April 1873, by which that Court, in the 
exercise of its extraordinary and statutory jurisdiction of superintendence over 
the inferior Courts, set aside an order of the Judge of Gya, dated the 4t^ 
January 1873. 

(After shortly stating the facts as to the presentation of the deed for regis- 
tration, His Lordship continued) : — It is admitted to be one which can have no 
force or validity, or be capable of being produced in any Court of Justice in 
evidence, unless it be registered ; and the heirs of the party who is alleged to have 
executed it, having denied the execution of it by her, the Registering officer was 
under the Act bound to refuse to register it. The Act gives an appeal from the 
Sub-Registrar to the principal Registrar, but, as he was equally bound to refuse 
registration of an instrument of which the execution was thus disputed, such an 
appeal would faav^been obviously infructuous ; and the appellant accordingly 
took the course of applying, under the 73rd and following sections, to the Zilla 
Judge at Gya, for an order upon the Registrar to register the deed. 

(His Lordship, after stating the proceedings up to the application for review 
to Mr. Graster, continued) That application in terms purported to be made 
under ss. 876 and 378 of Act VIII of 1859, and the counter-petition filed by the 
respcndents seems to admit that the application was so made, and that a review 
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of such an order might be had under those sections upon proper grounds, 
although it contends that what the petition sought in the particular case was 
in the nature rather^of an appeal than of a review within the meaning of the 
Act. 


(After stating the further proceedings, His Lordship continued) : — A 
point was taken, though not very strongly pressed, at the Bar, to the effect that 
this order of the High Court was itself ultra vires, inasmuch as the order which 
it set aside must be taken to have been made, not by one of the ordinary 
Zilla Courts, over which' the High Court has an unquestioned power [187] of 
superintendence, but by a District Court created by the Registration Act, over 
which it has no such power. Their Lordships can see no ground for this con- 
tention. It appears to them, looking at the Act of 1R71, that although power 
is there given to the Government to appoint districts and sub-districts for the 
purpose of registration, the District Courts mentioned in the Act (except where 
the High Court is said to be, when exercising its local jurisdiction, a District 
Court within the meaning of the Act), must be taken to be the Courts exercis- 
ing the ordinary civil jurisdiction within that district ; and, therefore, in the 
case of a regulation province, to import the ordinary Zilla Courts. 

Another question raised was whether under the 76th section (of which the 
final words are, ** no appeal lies from any order made under this section ’p, an 
order, against which no appeal can be preferred, must not be taken to mean only 
one by which the Judge directs the Registrar to register a deed, and whether 
there may not be an appeal from an order like that passed by Mr. Tayler reject- 
ing the application for registration. Their Lordships would have great difficulty 
in saying that an order of rejection does not fall within the term an order 
made under this section because if the Judge does not make his order of 
rejection under the 76th section, it is difficult to see what other section gives 
him jurisdiction to make it. They do not, however, think it necessary to decide 
the question, because it is obvious that, whether an appeal lies from the order 
or not, the right, if it exists, of reviewing an order may co-exist with the 
liberty to appeal ; and, consequently, that the question whether the power of 
the Judge of first instance to review his order exists cannot be affected by the 
consideration whether an appeal lies from that order. 

♦ . 

Another question raised, which it is equally or perhaps still more 
unnecessary to decide, is that suggested by Mr. Arathoon, viz., that, although 
a final order rejecting the application for registration may be made in this 
summary way, it would still be open to the parties benefited by the deed to 
propound it in a regular suit, and to obtain its registration by means of such 
suit. Their Lordships conceive [188] that it will be time enough to decide 
this question when it arises. They only desire to observe that the case of 
Futtek Chund Sahoo v. Leelumber Singh Doss (14 Moore's I. A., 129 ; S. 0., 9 
B. L. R., 433) is no authority upon it. In that case, the suit was for the 
specific performance of an unregistered agreement for sale, and sought to have, 
not the agreement, but the conveyance to be executed in pursuance of it, 
registered ; and all that was decided was that the agreement not having been 
registered could not be given in evidence in the suit. 

The principal question which their Lordships have to decide upon this 
appeal is whether the power to admit a review which is given by Act VIII of 
1859 (ss. 376[r-378, and the following sections) does exist in such a proceeding 
as that under cpnsidqration, as it would unquestionablv exist in a regular suit. 
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If the general power is found to ezisti a subordinate question may arise, 
whether If the eaeroise of thepow^ is not in striet aooordanoe with the pro^ 
vistoits oi those seotions, the order admitting the review dan be quashed as one 
made wholly without jurisdietion. 

Their Lordships are disposed to think that an order, rejecting an applica- 
tion for registration, under the Act of 1871, must be taken to be so far in the 
nature of a decree, within the meaning of Act VIII of 1859, as to fail within 
the operation of the sections in question. The proceeding may be what is 
technically called in India a miscellaneous proceeding, or it may be a 
summary suit ; but the order made upon it is, so far as concerns the matter 
in dispute, finsd between the parties. Whether it is subject to appeal or not, it 
iSp so far as the Court pronouncing it is concerned, a final order of adjudication 
between the parties. 

But it seems to their Lordships that the determination of this question 
does not depend upon the mere construction of Act VIII of 1859, because by 
the 38th section of the amending Act of 1861 it is expressly enacted, ** that the 
procedure described by Act VIII of 1859 shall be followed as far as it can be in 
all miscellaneous cases and proceedings which, [ 139 ] fCfter the passing of the 
Act, shall be instituted in any Oouit.** This provision, their Lordships 
cdnceive, expressly makes applicable to a proceeding to compel registration 
under the Begistration Act the whole procedure of Act VIII of 1859, including 
the power of admitting a review. And this was in fact almost admitted at the 
Bar by Mr. Bell, when he was contending that the right of appeal to the High 
Court would, under the 2Srd section of the Act XXIII of 1^1, have existed 
in this case. 

It is argued, however, that if the 376th and' following sections of Act VIII 
of 1859 do apply to an order rejecting an application for registration, they do 
not justify the particular exercise of jurisdiction in this case. The 376th 

S ection says Any person considering himself aggrieved by a decree of a 

ourt of original jurisdiction from which no appeal shall have been preferred 
to a Sgpeior Court, or by a decree of a District Court in appeal, from which 
no special appeal shall have been admitted by the Sudder Court, or by a decree 
of the Sudder Court from which either no appeal may have been preferred to 
Her Majesty in Council, or, an appeal (paving been preferred, no proceedings in 
the suit have been transmitted to Her Majesty in Council, and who from the 
dtaoovery of new matter or evidence which was not within bis knowledge, qj: 
could not be adduced by him at the time when such decree was passed, or for 
any other good and sufficient reason, may be -desirous of obtaining a review of 
the judgment passed against him, may apply for a review of judgment by the 
Court which passed the decree.” The application is to be made within ninety 
days of the date of the decree, unless the party can show just and reasonable 
cause for having delayed his application. Then the 378th section enacts : — **If 
the Court shall be of opinion that there are not any sufficient grounds for a 
review, it shall reject the application ; but if it shall be of opinion that the 
review desired is necessary to coxyeet an evident error or omission, or is other- 
wise requisite tot the ends of justice, the Court shall grant the review, and its 
ordqr in either case, whether for rejecting the application or granting the 
revibw, shall be final.” ^nd then Ic^ows a provision that the opposite party 
is to h^ve notice. And the respondeiM^ cputend that the [ 140 ] order admitting 
a review in this case, though uojt the proper subject of appeal, was liable to 
be. quashed, on the ground that the Judge had no jurisdiction to entertain the 
appisanbioii, ^iiaamuefa as them was before him no distinct allegation of an error 
of law, nor any suggestion of the discovery of new evidence. , i , > 
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Their Lordships, looking to the original application to review, are by no 
means satisfied that it does not contain enough to give the Judge cognizance of 
the matter upon the strictest construction of Act VIII of 1859. They allude 
particularly to the eighth ground of the petition, which refers to certain deeds 
and to certain evidence which seems to have been tendered in the course of the 
inquiry before Mr. S. H. C. Tayler, and rejected by him as unnecessary. That 
evidence, if not very material to the gener^ question, was by no means imma- 
terial with reference to one ground which the learned Judge gave for rejecting 
the application, because be dealt with the fact of the deed being for consideration, 
whereas that which was propounded was not for consideration. Therefore, if 
he allowed that matter to influence his judgment, it seems to be reasonable 
that the parties should have the opportunity of explaining those circumstances, 
and of having that evidence which he refused to admit brought before the 
Court upon a review ; the evidence in fact would be in the nature of evidence 
which they had been from some cause prevented from adducing on the original 
hearing. 

Their Lordships, however, do not rest their decision upon that narrow 
ground, because looking to the extreme ^^enerality of the terms used in 
these sections, particularly to these terms : * other good and sufficient reason ” 
and ** necessary to correct an evident error or omission, or is otherwise 
requisite for the ends of justice,*’ they are not prepared to say that there 
is an absolute defect of jurisdiction whenever the parties have failed to show 
that there was either positive error in law, or new evidence to be brought forward 
which could not be brought forward on the first hearing. They do not consider 
that the case of Nasirruddin Khan v. Indronarayan Ohowdhry (B. L. B., Sup. 
Vol., 367) and the other cases [141] cited (only?J limit the discretion of the 
Court in saying what reason is good and sufficient, or what may be so far 
requisite to the ends of justice as to support an application for review. Upon 
an appeal, where an appeal lies, it may be open to the Court of Appeal to say 
that the Judge ought not to have admitted a review ; but that is a very different 
thing from ruling that he has acted wholly without jurisdiction. In the first 
case, the Appellate Court reverses the order, because the Judge has erred in the 
mode in which he has exercised a judicial discretion ; in the latter case, it 
quashes the order, because there was no discretion at all to be exercised. 

Their Lordships, for these reasons, ire of opinion that the order of the 
High Court which is under appeal cannot be sup))orted ; and they must humbly 
advise Her Majesty to allow this appeal, to reverse the order of the High 
Court, and in lieu thereof to order that the rule to show cause why the order of 
Mr. Craster should not be set aside be discharged, with the usual costs in the 
High Court. 

The appellant, who has been obliged to come here, must, of course, have 
bis costs of this appeal. 

Appeal allowed. 

Agent for the Appellant : Mr. T, L, Wilson, 

Agent for the Bespondents : Mr. Horace Earle, 

NOTBB. 

1 1. IMTBRPBfiTATIOM OF SUFFIGIERT EEABOM.” 

Applied to the Limitation Aet, 1877, seo. 5, *‘sutBoient oauae,** (delay in review}' 
(i^) SB €Bt. tm : 1 0. L. S. SIS. 
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II. BEYIBV » FOB MT OTHBB BUFFIOIBMT RBBSOH 

Terms wider than English Law ; ground may depend on a question of law, or of fact, 
or of mixed question of law and fact,, (1880) 9 All. 88. 

No authority to review predecessor’s judgment on the ground of injustice ; — (1878) 8 
Vad.10. 

Review of order receiving deposit of rent (Bengal Tenancy Act, VIll of 1865), ** only 
where a party is afieoted and bound by the ordet reviewed against, and when he has a right 
to be heard in the matter, that he can apply for review but not otherwise: — (1887) 18 Cal. 186. 

Order granting review on a ground which would not support it does not render it illegal 
(discovery of new evidence after second appeal) : — (1900) 10 M. L. J., 134. 

Mofussil Small Cause Court Judge’s jurisdiction to direct new trial of a case tried by 
his predecessor, s. 21 of Act XI of 1865 : — (1880) 8 Gal. 988. 

Effect of remand in contravention of s. 564 of C. P. C.. 1882 : — (1889) 12 A. 510. 

III. RIGHT OF APPEAL BY IMPLICATION— 

Order rejecting application to appoint a receiver : — (1888) 10 Mad. 179. 

Order refusing to grant an application to be made an insolvent appealable under C. P. C. 
1882, s. 588 (17) (1880) 6 Cal., 168. 

lY. EXTENSION OF THE C. P. 0. TO ALL PROCEEDINGS IN CIVIL COURTS— 

Interim injunction in second appeal : — (1901) 14 M. L. J. 471, F. B. 

Guardian and Wards Act (VIII of 1890) proceedings : — (1899) 28 Bom. 898. 

See also (1882) 6 Bom., 416 ; (1871) W. B., 222 ; (1868) 5 Bom., H. C. 215.] 

[ 2 Cal. 141] 

FULL BENCH. 

The 14thAug7ist, 1876, 

Present : 

Sir Bichard Garth, Kt., Chief Justice, Mr. Justice Kemp, 

Mr. Justice Jackson, Mr. Justice Macphkrson and Mr. Justice. 

Markby. 

Bhyrub Chunder Bundopadhya Plaintiff'. 

^versus 

Soudamini Dabee Defendant." 

Sale tn Executioji of Decree — Period from which Title of Purchaser dates — 
Confirmation of Sale — Liability of Purchaser for (Government Bevenue, 

The defendant became a purchaser at an exocution>sale of a share of certain property, of 
which the plaintiff held another share partly as £142] zamindar and partly as putnidar : the 
sale took place in September 1872, but the defendant did not obtain possession until confirm- 
ation of the sale in May 1878. Between the date of the sale and the confirmation, a consi- 
derable sum became due for Government revenue on the whole property, and to prevent its 
being sold, the plaintiff paid the whole of the revenue due. In a suit to recover the proportion 
due in respect of the share purchased by the defendant, held^ that, on confirmation of the sale, 
the share purchased by the defendant must be considered to have vested in her from the date 
of the sale ; and, therefore, she was liable for the amount of Government revenue in respect of 
her share which became due between the date of the sale and its confirmation. 

* 8pf3cial Appeal No. 2715 of 1874, against the decree of a Subordinate Judge of Zilla East 
Burdwan, dated the 28th July 1874, modifying a decree of the Sudder Munsif of that district, 
dated the 29th of October 1878. 
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This case was referred by QMfSU, O J., and BiHCfi, J.t bir the Cffdbiim df 
a FuU Benob. in the following order of referenoe 

Garth, 0 J* —The plaintiff and defendant in this suit became purehaaers 
£es^)60tively of two different shares in the same property at an exeoUtion sale. 
(The defendant only was a purchaser at the execution-sale : the plaintiff hrid 
his share partly as samindar and partly as putnidar). The sale was completed 
on the 15th Assin 1279 (30th September 1872), but the defendant did ndl 
obtain possesion until the 24th Bysack 128Q (5th May 1873). Between the 
date of the sale and the time when the sale was confirmed (and when thi^ 
defendant obtained possession) a considerable sum became due, in respect of 
the whole property purchased, for Government revenue ; and, in order to prevent 
proceedings being taken by the Government authorities to enforce payment of 
this sum, the plaintiff, who was the purchaser of by far the largest share of the 
property, paid the amount due to the Goverment authorities, and then brought 
a suit to recover from the defendant the proportion due in respect of her share. 

The defendant's answer was that she did not become liable to pay any 
revenue to Government upon her share until after the confirmation of her 
purchase, and that no part of the revenue claimed accrued due after that time. 

These facts being admitted, the question arises whether the defendant 
became liable to pay revenue in respect of her share from the date of her 
purchase, or from the date of confirmation of it. 

[ 143 ] Upon this point there are conflicting authorities in the ikigh Court. 
The case of Kalee Dass Neogee v. Bur Nath Boy Chowdry (W. E., 1864, Gap., 
No. 279) appears to have decided, that the title of an auction-purchaser under a 
decree relates back to the date of sale although the sale may nbt have been 
confirmed until long afterwards ; the case of Bepin Beharee Biswas v. Judoonath 
Hazrah (21 W. B., 367), on the other hand, appears to have decided, that the 
title of a purchaser under similar circumstances accrues only from the date of 
confirmation of the sale. The point, therefore, is reCerred to a Full Bench for 
their determination. 

Baboo Sham Lall Mitter for the Appellant. — The plaintiff having paid the 
whole of the Government revenue is entitled to bring a suit for contribution. If 
the revenue had not been paid, the sale would not have been confirmed. The 
certificate of sale being a valid transfer, the holder is entitled to rents and pro- 
fits from the date of the sale (Act VIII of 1859, ss. 259 and 264 : see Macpherson’s 
Otvil Procedure Code, 5th edition, p. 304), and there is a remedy to recover 
against the judgment-debtor. In the form of certificate given in Broughton’s 
Civil Procedure Code, p. 799, there is not even a blank left for the insertion of 
the date of confirmation, nor is there any allusion to it made in the form of 
confirmation of sale in use on the Appellate Side of this Court. S. 259 states 
what is necessary to be set out in a sale certificate, and does not mention the 
date of confirmation. If the judgment-debtor were to pay Government revenue, 
the amount paid by him would be deducted from the debt due fxofii him. If a 
sale takes place in execution of a decree in force and valid at the time of sale, 
and the decree or judgment be afterwards reversed, the reversal does not affect 
the validity of the sale or the title of the purchaser — Chtmd&rkatU Stmnah v. Bis- 
sesmr Sunna ChuckerbuUy (7 W.B., 312). The Oourtmust refuse to go into facts 
behind a sale certificate — Lalla Bissessur l^yal v. Doolar Ohand Sdhoo (32 
W. B., 181). It is bound to give full effect to the terms of a sale certificate, and 
cannot limit the effect of that certificate hy condttsions [ 141 ] and inferences 
dra^n from other documents — Mookhya Mutruokraj Joehee v« Sam LaU 
Ghmasta (14 B., 436). 
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« 

B«bu fiykemio hath Pal for the Bespondent. — The putohaeer of a tenure 
9A 4 sAle for arrears of reel ia<beld liable for rents from the date on which the 
salb may be confirmed — Beepin Behari Biswas v* Jadoondth Hasrah (21 W. B., 
36St}. The purchaser is required to pay only 25 per cent, of the purchase-money 
(Civil Procedure Code, s* 26S), and his right to take possession does not accrue 
until after 30 days, within which time the sale is liable to be reversed. If the 
Side is not reversed, the judgment-debtor has the right of appeal. If the sale 
is not confirmed, the purchaser has not any right whatever to the property, and 
is entitled only in the discretion of the Court to interest on the money paid ; 
he is not held liable to debts with respect to the property purchased, until 
is entitled to rents and profits. The sale is of no effect until after the confirma- 
tion : and the purchaser is not entitled to receive any benefit until he has paid 
the purchase-money in full. 

Baboo Sham Lall Mitter in reply. 

The following Opinions were delivered by the Full Bench : — 

Oarith, CJ. (Kemp, Jackson, and Macphehson, JJ., concurring). --The 
question which we propose to decide in this case is whether the plaintiff is 
entitled to recover from the defendant certain sums paid by the plaintiff for 
Government revenue due in respect of a share, now owned by the defendant, in 
a zamindari, the larger share of which belongs to the plaintiff. 

The pifoceedings do not show very accurately what the precise position of the 
parties is : but the facts seem to be as follows : The plaintiff owns as zamindar 
a^d putnidar (or partly as zamindar and partly as putnidar) a 15 annas 3 gandas 
3 cowris share of an estate. Lot Nimdaba, registered as No. 75 in the Collectorate 
of Burdwan ; and Krishnaprosonno Mozumdar and another were the zamindars 
of the remaining small share, 16 gandas 1 cowrie. The total revenue payable to 
the Cf 40j| Collector in respect of the estate was Bs. 8,807, 4 annas 11 gandas. Of 
this, B8.8,356, 9 annas 11 gandas represented the plaintiff’s share, and Bs.450, 
11 annas was the share of Krishnaprosonno Mozumdar, &c. And the plaintiff 
states in the plaint that he was entrusted with the payment of the whole 
revenue as well what was due in respect of his own share of the zamindari and 
his own share of the putni, as v^bat was due in respect of the share of 
Krishnaprosonno Mozumdar, &c. The share of Krishnaprosonno Mozumdar, 
^c«, having been attaciied and sold in execution of the decree of a Civil Court, 
one half of it was purchased by the defendant Soudamini. Certain instalmer^ts 
of Government revenue having fallen due between the date of the execution sale 
and the date on which Soudamini’s purchase was confirmed by the order of 
Court, they were paid by the plaintiff, who, in truth, was obliged to pay them 
in order to save the whole estate from being sold by the Collector. The ques- 
tion is, whether, as the sale to Soudamini was eventually confirmed, she is not 
now liable to refund to the plaintiff' the sums so paid by him. 

The defendant denies her liability in respect of any Government revenue 
which accrued due prior to the date of confirmation of her purchase. 

In our opinion the sale having been confirmed, and the purchaser having 
obtained a certificate, the interest of the judgment-debtor must be held, for the 
purposes of this suit, to have ceased from the date of the sale and to have thus 
become vested in the purchaser. That being so. we think that the purchaser, 
the defendant Spudamini, must be deemed the person liable to pay the amount 
of Government revenue in question, and that, therefore, the plaintiff is entitled 
to recover from herothe payments which he made on account of her share of 
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the property amounting (after giving her credit for the Bs. 2S which she had 
paid) to Bs. 168- with interest on that sum at the rate of 6 par eent. from 
the time or times when the payments were made. 

The judgment of the lower Appellate Court will be altered accordingly, 
and the plaintiff, the appellant, will have the costs of this appeal. 

Cl«6] Harkby, J.— I concur in thinking that, under the circumstances of 
this case, the appellant had a right to recover from the respondent the amount 
claimed in respect of the two payments of Government revenue made by the 
ellant for the January and March quarters of 1872. 


NOTES. 

[TITLE OF THE EXECUTION-PDRCHASER. 

I. STATUTORY CHANGES— 

The provisions relating to this subject have been frequently modified : — 

By Aot XII of 1879, there were introduced into sec. 816 of C. P. C.. X of 1877, those 
words — 

** the title shall vest in the purchaser from the time when the sale is confirmed/' 

The G. P. G., 1882, sec. 316 (which repealed G. P. G., 1877) enacted as follows : — 

* * * such certificate shall bear the date of the confirmation of the sale ; 

and so far as regards the parties to the suit and persons claiming through or under them, the 
title to the property sold shall vest in the purchaser from the date of such certificate and not 
before : Provided that the decree under which the sale took place was still subsisting at that 
date." 

The Civil Procedure Code, 1908, which repealed the C. P. C., 1882, enacts as follows ; — 
Sec. 65.— Where immoveable property is sold in execution of a decree and such sale has 
become absolute, the property shall be deemed to have vested in the purchaser from the time 
wJien the proj^ty is sold and not from the time when the sale becomes absolute* 

II. TITLE BEFORE CONFIRMATION UNDER THE PREVIOUS CODES— 


The foUowing cases were under the repealed enactments : — 

The title did not vest until confirmation, (1688) 15 Cal., 546 and the right to tiiesue 
profits or possession did not arise till then: — (1902) 24 All., 475. 

In the following cases it was held that though there passed to the purchaser no full 
perfected title, there yet remained in him an equitable or inchoate citle outstanding : — (1892) 
17 Bom., 376 ; (1886) 10 Bora., 463 ; (1906) 11 0. W. N., 158 ; (1898) 2 C. W. N., 589. 

When foreclosure proceedings were instituted subsequently to the sale but before con- 
firmation, the purchaser in execution sale was held entitled to notice : — (1885) 11 Gal., 341. 


Without any alterations made in the Limitation Act, 1877, art. 138, corresponding to the 
change introduced by Act XII of 1879, in the C. P. G. of 1877, a suit whiph with reference to 
the date of sale was beyond the period of limitation but was within it when computed from 
the date of confirmation, was held barred : — (1893) 17 Mad., 89. 


Government revenue is bound to be discharged by the owner of the estate at the specified 
time when it falls due, and is not liable to apportionment : — (1880) 6 Gal., 389. 

A sale of certain villages, forming part of an estate, in execution of a decree, was followed 
by default in payment of Government revenue. The sale was afterwards confirmed, and 
Bubs^uently thereto the estate was sold for the default in Government revenue. For the 
rights of the execution-purchaser in these circumstances, under the old law, see (1907) 7 C. 
L.J.,^a 28 .] 
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^ FULL BENCH. 


The 4th September, 1876. 

Pbesbnt : 

Sir Bichard Garth, Kt., Chief Justice, Mr. Justice Kemp, Mr. Justice 
Jackson, Mr. Justice Macphbrson, and Mr. Justice MArkby. 

Bajendronath Mookhopadhya One of the Defendants 

versus 

Bassider Buhnian Khondkhar and another Plaintiffs.''' 


Landlord and Tenant — Notice to quit — Suit for Ejectment — Procedure, 

A ryot whose tenancy can only be determined by a reasonable notice to quit, expiring at 
the end of the year, can claim to have a suit for ejectment brought against him by his landlord 
dismissed on the ground that he has received no such notice. 

This case was referr ed to a Full Bench in the following Order of Beference 
(in which the facts sufficiently appear) by 

Markby, J. — The facts of this case may be very shortly stated. The 
plaintiff was a cultivating ryot, not having (as far as appears) any right of 
occupancy and not holding for any specified term. In Jeyt 1277 (13th May 
to 13th June 1872), his landlord, without giving him any notice at all, put in a 
fresh tenant. In Pous 1279 (14th December 1872 to 12th January 1873), the 
plaintiff brought; this suit to recover possession. The zemindar, who together 
with the in-coming tenant, defended the suit, alleged that the plaintiff had 
relinquished his tenure in 1276 (1869-1870). Both Courts have found that 
there was no relinquishment, and have given the plaintiff a decree. 

In special appeal it is contended that the plaintiff had no title upon which 
he could recover possession. Of course, as against [147] any one but his own 
landlord, it is clear that the plaintiff had a title to recover possession ; and 
even as against his own landlord, I should have thought that the plaintiff 
could have recovered possession. It is, I think, clear upon the authorities that 
he could not have been ejected without reasonable notice, and then only at the 
end of the year — Bakranath Mandal v. Binodram Sen (1 B. L. B., F. B., 25) 
and Janoo Mundur v. Brijo Singh (22 W. B., 548). And unless his tenancy has 
been put an end to by this present litigation, it is still subsisting. 

This last point is the one upon which the doubt arises in consequence of 
a decision in^ Hem Chunder Ghose v. Badha Pershad Paleet (23 W. B., 440). 
There the learned Judges, whilst recognizing the right of the tenant to a 
reasonable notice to quit, expiring at the end of the year, seem nevertheless to 
consider that the institution of a suit is itself a sufficient demand of possession 
for the purpose of maintaining the suit, and that the tenant’s claim for a 
reasonable notice, expiring at the end of the year, will be satisfied by ^ing 
such a date for giving up possession as will be fair towards himself. 

* Special Appeal No. 3205 of 1874, against a decree of the Officiating Subordinate Judge 
of Eilla Nuddea, dated the 22nd of September 1874, affirming a decree of the Munsif of 
Kustia, dated the SOth of May 1878. 
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If that be so, I do not think the plaintiff in the present ease oould recover 
^possession ; he would only be entitled to some compensation for having been 
^ejected too soon* ' 

But with very great deferenoe, I cannot bring myself to think that the 
decision I have referred to is correct. I do not see how the landlord, who has 
not determined the tenancy by a proper notice, can recover in ajeetment. 
Even in the case of a tenanoy-at-will, it is necessary under English law that 
the will should be determined — Doed, Jacobs v. Philips (10 Q. B., 130), where 
it was argued that the will was determined by bringing the action, but the 
Court held that it was not so. The case of a ryot whose tenancy can only be 
determined at the end of the year by a reasonable notice to quit is a much 
stronger one. 

It seems to me impossible to consider such a ryot otherwise than as a 
tenant from year to year. I do not say that the incidents of the tenancy are 
precisely the same as those of a yearly Cl48J tenancy in England. But I 
cannot think that the ryot can be ejected without a proper notice to quit. 

The case of Hem Chunder Ghose v. Badha Pershad Paleet (23 W. B., 440) 
is based upon the decision in Mahomed Rasid Khan Chowdhry v. Jadoo 
Mirdha (20 W. B., 401) ; but I am strongly disposed to think that the learned 
Judges did not there intend to lay down any proposition of law at all. 1 think 
that decision only carries out a suggestion made by the Court for the benefit 
of the parties and in order to avoid further litigation. 

The question being one of great importance, I feel myself justified in 
referring to the Full Bench the question whether a ryot, whose tenancy can 
only be determined by a reasonable notice to quit, expiring at the end of the 
year, can claim to have a suit brought against him by his landlord dismissed 
on the ground that he has had no such notice, or whether in sucii a case the 
Court ought to give a decree in favour of the landlord, fixing a date for giving 
Up possession, which shall be fair towards the tenant. 

Babu Bama Chum Banerjee, for the Appellant, contended, that a ryot 
without either right of occupancy, or under-lease, was liable to be ejected by 
the landlord without a notice to quit having been given. [Macpherson, J. — 
Beasonable notice is necessary A Mandal v. Binodram Sen (1 B. L.B., 
Fb B., 25).] The form in which the case is referred raises the question 
whether or not the bringing of an action is sufficient notice, but that question 
does not arise here. This suit is not by a landlord against a tenant, but by a 
tenant suing to be restored to possession. [GARTH, C.J. — If the tenant is 
entitled to notice to quit, although he has been turned out, yet he has an 
interest in the land.] The suit, when it is instituted, is sufficient notice — 
Hem Chunder Ohose v. Badha Pershad Paleet (23 W. B., 440). The procedure 
required hy Beng. Act YIII, 1869, s. 53, does not contemplate a notice to 
quit in the English sense. [JAGKBON, J. —Section 53 provides for execution of 
decrees.] Unless the tenant has a rigluit of occupancy, he can have no protec- 
tion at all except that provided by the Act. [Garth, C.J. — It must* 
be taken for granted that a notice to quit must be given : a reasonable notice at 
the end of the year — Mahomed Basid Khan Chowdhry v. Jadoo Mirdha (20 
W, 41., 401).] Notice is not a question of right, it may be given for the sake of 
convenience. When a landlond brings a suit, the only ground on which the 
tenant can defeat the landlord is by showing, by an under-lease or by right of 
OQWimcy, \ right of pDssesBioQ in the land. The tenant can only mmm a 
sufficient time, and such time can be fixed by the Court. 
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Motilvie Murhamut Hossein for the Bespondent, was not called upon. 

The Opinion of the Full Bench was delivered by » 

Garthi C.J> — We are of opinion that, in the case of a ryot of the class 
specified in the question referred to us, — i. e., a ryot whose tenancy can only 
be determined by a reasonable notice to quit expiring at the end of the year,- - 
the ryot can claim to have a suit for ejectment brought against him by his land- 
lord dismissed on the ground that he has had no such notice. 

NOTES. 

[ NOTICE TO QUIT— 

I. REASONABLE NOTICE REQUIRED— 

Reasonable notice is required in the case of a yearly holding : — (1878) 4 Cal., 339 ; (1904) 
8 C. W. N., 774. 

n. WHAT IS REASONABLE NOTIGE- 

This is a question of fact ; not necessarily six months : — (1899) 2G Gal., 7G1 (case ot 
Korfa raiyat in Manbhum). 

Six months would be reasonable : — (1897) 24 Cal., 720. 

Institution of the suit is no notice : — (1901) 29 Cal., 203 ; (1900) 0 C. W. N. 199. 

III. WHEN NOTICE SHOULD EXPIRE — 

At the end of the year of tenancy : — (1901) G G. W. N., G9 ; but see (1882) 9 Gal., 48. 

IV. CASE OF TENANT HOLDING OVER— 

See as to this (1881) 7 Cal. 710. 

V. OBJECTION WHEN TO BE PREFERRED— 

May be raised on second appeal : — (1878) 2 Mad., 34G. 

VI. OENERAL- 

In (1907) .34 Cal., 516 F. B. : 11 G. W. N., 626 : 5 C. L. J., 457 this case was referred to 
for the views held as regards heritablility of the non-occupancy raiyati holding.} 

[ 8 Gal. 119 ] 

APPELLATE CIVIL. 

The 14th September, 1876. 

Present : ^ 

Sib Bichabd Garth, Kt., Chief Justice, and Mr. Justice B. C. Mitter. 

Nathuni Mahton Defendant 

versus 

Manraj Mahton Plaintiff. ' 

' Hindu law --Mitakshara — Joint family — Suit by one member for a specific 

share, 

i‘ ^ 

To a suit by one member of a Hindu joint family, living under the Mitakshara law, for 
' a specific share of the joint family property, all the members of the family are necessary 
parties. 

This was a suit for recovery of possession of a two anna eight pie share* in 
certain immoveable property. 

* Regular Appeal No. 26 of 1875, against a decree of Baboo Ram Prosaud, the Second 
Subordinate Judge of Zilla Patna, dated^the 8th of October 1874. 
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9 dal. 130 NATH0MI MAatroN v. mamraj mahton [1876] 

• 

Clio] The plaint stated that the property in question was acquired by the 
plaintiff’s grandfather, who died leaving four sons, to whom the property des- 
cended in equal shards ; that the plaintiff’s father, the defendant Talawar, had 
two sons, and, on a private partition between them, Talawsr took one-third of 
the four-anna share inherited by him, and his two sons each toA: a one-third 
share thereof ; that in execution of a decree obtained by one Bhurrut Das, the 
right, title, and interest of Talawar w{)(S put up for sale, and purchased by the 
plaintiff outof his self-acquired funds ; that, subsequently, the defendant Nathuni, 
in execution of a decree^ which he alleged he had obtained against Talawar, 
advertised the property in dispute for sale as the property of Talawar, and, not- 
withstanding a claim thereto preferred by the plaintiff, the property was sold and 
purchased by thedefendant Nathuni, who dispossessed the plaintiff'. The plaintiff, 
accordingly, brought this suit, making Nathuni and Talawar defendants, for 
possession with mesne profits of his original one-third share and the one-third, 
subsequently purchased bv him. He alleged that the decree was obtained and 
the property brought to sale by the defendant Nathuni acting in collusion with 
Talawar, who had no power to alienate or encumber the property without 
legal necessity, which did not exist. 

The plea of the defendant Nathuni, upon which the case was decided in 
the High Court, was contained in the <3rd paragraph of his written statement, 
and was to the following eff'ect : —That the partition alleged by the plaintiff had 
never taken place, the family being still joint , and that the suit for a portion 
of the joint family property was not sustainable, all the members of the family 
not liaving been made parties. 

The lower Court, whilst holding that the family was still joint, upon the 
authority of Mahabeer PerHod v. Bamyad Siivgk (12 B. L. E., 90), overruled 
the objection of the defendant as to the right of the plaintiff to maintain the 
suit, and awarded him a decree for a one-anna four pie share. The first defend- 
ant appealed to the High Court. The plaintiff' objected by way of cross-appeal 
to the lower Court's finding as to the family being still joint. 

r.ldl]%aboo Kallu Mohnn Dass for the Appellant. 

Baboo Chunder Mad huh Uhose (Mr. Sandel with him) for the Eespondent. 

The Judgment of the Court was delivered by 

* Garth, 0. J. (who, after stating shortly the facts of the case and the 
finding of the lower Court, continued) ; — We think that, having regard to the 
evidence, the lower Court has rightly held that the family of the plaintiff is 
still joint, and that there has been no partition of the family property as alleged 
in the plaint. 

That being so, it only remains for us to decide the question of law raised 
by the defendant, viz., that the present suit is not maintainable, and should be 
dismissed upon that ground. * 

A 

We think that this contention is well founded, and we find that the 
question has been settled by several authorities —Bajaram Tewan v. Lachman 
Pershad (4 B. L. R., A. C., 118), Sheo Churn Narain Sing v. Chvkraree Pet shad 
Narain Sing (16 W. B., 436), and Cheyt Narain Sing v. Bunwaree Sing (23 
W. R., 395) 

The deeision referred to by the lower Court does not suppori the view 
which the Bhhordinate Judge takes ; in fact, it rather supports the contrary 
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view, because it decides that one out of several members of a joint Hindu 
family is entitled to recover the whole of the joint propeijiy in a suit in which 
all the members are parties. It does not decide, as has been erroneously 
supposed byJibe lower Court, that a single member of a joint Hindu family 
governed by*be Mitakshara law can recover a fractional share of the family 
property, which would on partition fall to his lot. That decision further points 
out the mode in which the joint property should be partitioned and the divided 
shares disposed of, but with that question we are not concerned in this case. 

For the reasons given above, we think the plaintiff's suit should be dis- 
missed, upon the ground that he, still being a member of a joint Hindu family, 
consisting of himself, his Cld2] father, and his brother, cannot maintain this 
suit for the recovery of a two-third share of a joint family property. 

Upon tills ground, the decree of the lower Court must be reversed with 
costs. 

Appeal alloivcd. 


C2Cal. 152] 

FULL BENCH. 


The IMh Awjust, 1876. 

PliESENT : 

Sir Richard (iARTH, Kt., Chief Justice, Mr. Justice Kemp, 

Mr. Justice Jackson, Mr. Justice Macpherson and 
Mr. Justice Markby. 

Denohundhoo CliowdKry Defendant 

Venus 

Kristomonee Dossee Plaintiff’. ’ 

Res judicata VI II of 1869, s. ^ — Formcf suit to rccover^samc 

property on different grounds. 

Certain property, originally belonging to the husband of the plaintiff, was uoiivoyed by 
him by deed of gift to bis daughter, after her marriage with the defendant, as her stridhaii. 
Some years after the daughter’s death, the plaintiff brought a suit to recover the property, on 
the ground that the deed of gift was a forgery, and that she was entitled to the property aj; 
heiiess of her husband ; but her suit was dismissed, the deed of gift being found to be genuine. 
In a suit subsequently brought to recover the same property, on the ground that the plaintiflf 
was heiress of hot daughter, Md hy the majority of a Full Bench (GARTH, 0. J., dissenting) 
that the suit was barred. 

This case was referred by Garth, C. J., and BiRCH, J., to a Full Bench 
in the following order of reference : - 

Garth, C. J. — In this case the plaintiff sues to establish her right to certain 
land as heiress of her daughter, the deceased wife of the defendant Deno- 
bundhoo, and the facts were as 'follows : — 

The property in question originally belonged to the plaintiff’s husband, and, 
some time after the marriage of their daughter, viz., in the year 1262 (1855), 
the plaintiff’s husband conveyed this property by deed of gift to the daughter 
as her stridhan. The Cl8S] daughter died in the year 1268 (J861) and, some 

* Special Appeal No. 373 of 1S75, against a decree of Baboo Obhoy Churn Roy, the 
Subordinate Judge of Zilla Bungpore, dated the 4th of December 1874, reversing a decree of 
Baboo Motfaoora Lall Boy, the Munsif of Badiakhalee, dated the 19th of March 1874. 
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eight years after her death, the plaintifif claimed and brought a suit to recover 
this property, upon the ground that the deed of gift was a forgery, and that she 
was entitled to the property as heiress to her husband. In that suit it was 
decided, that the deed of gift was genuine and valid, and consequently the 
plaintiff’s suit was dismissed. The plaintiff then brought the present suit, 
claiming the property as heiress of her daughter, and the answer which the 
defendant makes to her claim is two-fold : Ist, that she is estopped or otherwise 
legally prevented from bringing this suit by the judgment in the former suit, 
inasmuch as she is seeking to recover the self-same property, although by a 
different right, which she claimed in the former suit ; and 2nd, that, under the 
circumstances, the defendant, as the husband of the plaintiff’s daughter, is 
entitled to the property as the heir of his deceased wife, and that the plaintiff 
has no claim to it as heiress to her daughter. 

Upon both these points, there are conflicting decisions in this Court. 

As regards the first point, the case of Nufur Chunder Pal Chmvdhry v. 
Luckhec Moiuc Dahee (9 W. R., 300) decides, that a party who brings a suit to 
recover land under one title, and is defeated, is barred from recovering that 
same land in another suit, though by a different title ; and the case of Aiighore 
Nath Ghosal v. Roop Chand Mundul (13 W. B., 97) appears to decide that, 
under somewhat similar circumstances, a party may hiding a second suit, though 
defeated in the first, if he claims by a different title. 

As regards the second point, the case of Judoonaih Sirca) v. Bussmt 
Coomar Roy Chowdhry (11 B. L. R., 286, at p. 287) decided, that the daughter's 
husband was entitled as his wife's heir to succeed to her stridhan in prefer- 
ence to her brother or mother, and in the same case on review (11 B. L. R., 
295) it was held by two other learned Judges, that the mother, and not the 
husband, is the preferential heir. 

[134] The following questions, therefore, are referred to a Full Bench for 
decision : ^ 

1. Whether a plaintiff, who has brought a suit to recover property upon 
the strength of one title, and has been defeated in that suit, can bring a suit to 
recover the same property upon the strength of another title, of which he might 
have availed himself at the time the former suit was brought, but which he did 
not set up in the plaint then filed ? 

2. Whether, under the Hindu law of the Bengal school, a husband is the 
preferential heir to the stridhan of his wife given to her after marriage by her 
father, such wife dying without issue, and having a mother her surviving ? (The 
point raised by this question was abandoned by the appellant in argument.) 

Baboo Bhugqobutty Chum Ghcse, for the Appellant, contended that the 
plaintiff had lost her right by any title, existing at the time of the institution 
of the first suit, which was not then urged — Shih Shdnkur Neogy v. Huro 
Soonduree Ooopta (13 W. R., 209). She was bound to disclose her titles at 
once ; the cause of action is a very different thing to the title — Bro,io Lall Roy 
V. Kheitur Nath Mitter (12 W. R., 55) ; see also Aunungo Mohun Deb Roy v. 
Unnoda Dossee (17 W. R., 351). A plaintiff is debarred from suing to recover 
possession of land claiming it as a part of a talook, after having previously sued 
unsuccessfully to recover possession of the same land claiming it as a tow fir (or 
excess) — Umatara Debiv. Krishna Kamini Dasi (2 B. hi B., A. C., 102), the 
judgment iff which case was upheld by the Privy Council (11 B. L. R., 158). 
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[Gahth, C. J. — In that case the claim was as a talookdar in both suits, and 
the evidence in both exactly the same, so that it was not on two titles that the 
suits were brought.] In each case the character of thelind had to be proved. 
The fact of the plaintiff in that suit being kept out of possession gave a cause 
of action in %oth suits. The cause of action here was the alleged wrongful 
withholding of the land. A plaintiff is bound to include in his suit all the 
existing grounds [155] against the vali^tyof a sale, and is not allowed to bring 
a second suit to show additional grounds —A Mram Doss v. Sriram Doss (3 
B. L. R., A. 0., 421). [Garth, C. J. — In all these ca^es it has been taken that 
the title is no part of the cause of action. I do not agree with that.] A suit, 
claiming property by a title on inheritance, is barred by ss. 2 and 7, Civi 
Procedure Code,'** where a claim on a title derived by gift has been already 
adjudicated — Dudsar Bibeew. Shakir Burktmdaz (15 W.R., 168). I Garth, C.J. — 
It seems to me that in a country like this, where, as in the mofussil, good 
advice may not be always available, a person may not claim a property in the 
proper manner.] 


Baboo Orija Sunker Mozoomdar for the Respondent. — The plaintiff could 
not have raised the alternative claim in the first suit : the claims would have 
l>een contradictory. [Jackson, J. — It might have been made in the lower 
Court, though perhaps not in special appeal.] The cause of action is not the same 
in both suits : in the first suit it accrued when the husband died ; in the second, 
when the daughter died. The right to the property accrued at different times, 
although the daughter had died before the institution of the first suit. The 
rule of law applicable to the defence of res judicata in bar of a suit is not only 
when the same property or subject of demand is in dispute ; but it must also 
appear that the identical question of right or title had been injtidicio — 
Chinniya Mudali v. Venkatachella Pillai (3 Mad. H. C. Rep., 320). It is not 
compulsory on the plaintiff to join all his causes of action in one suit — s. 8, 
Civil Procedure Code.t A claim on deed of gift having been defeated, does not 
estop a claim of inheritance — Jugdissoree Debea v. Kaleechunder Lahoree (S.D. 
A., 1855, 446). It is a mistake to suppose that s. 2, Act VIII of 1859, applies 
to the present suit. The land sued for may be the same, but there is no identity 
of cause of action in the two suits. A suit to recover rent against a tenant, 
and a suit to recover possession against the same tenant as a trespasser, are not 
for the same cause of action — Kadir Buksh v. Golam Ali (9 W. R., 90) ; nor is a 
suit [1563 to enhance rent on the same cause of action as one to recover atTears 
of rent — Soorasoondcrec Dabea v Golam Ally (15 B. L. R., 125, note). 


*[8ec. 2. — The Civil Courts shall not take cognizance of any 
Unless suits previously suit brought on a cause of action which shall have been heard 
heard and detorminoU. and determined by a Court of competent jurisdiction in a former 
suit between the same parties or between parties under whom 
they claim. 


Sec. 7 : — Every suit shall include the whole of the claim 
Suit to include the whole arising out of the cause of action, but a plaintiff may relinquish 
claim. Relinquishment of any portion of his claim in order to bring the suit within the 
part of claim. jurisdiction of any Court. If a plaintiff relinquish or omit to 

sue for any portion of his claim, a suit for the portion so relin- 
quished or omitted, shall not afterwards be entertained.] 


Joinder of causes of 
action in the same suit. 


ttSeo 8 : — Causes of action by and against the same parties, 
and cognizable by the same Court, may be joined in the same 
suit, provided the entire claim in respect of the amount or value 
of the property in suit do not exceed the jurisdiction of such 
Court,] 
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The following cases were also cited and distinguished — SoorjomonBe Dcf,yee 
V, Suddanimd Mohapdtter (12 B. L. E., 304j, Woormtara Debia v. Uniiopoorna 
Dassee (11 B. L. R., f58), Srimut Rajah Moottoo Vijaya Baganadha Bodha 
Gooroo Sawmy Periya Odaya Taver v. Katama Natchiar {11 Moore’s I. A., 50J. 

Baboo BhuggohuUy Churn Ghose in reply. — The case of Ohinmya MudaLi 
V. Venkatachella Pillai (3 Mad. H. Q, Rep., 320) is disposed of by Kashee 
Kishore Boy Ghowdhry v. Kristo Chmuler Sandyal Chowdhty (22 W. R., 464). 

The following Opinions were delivered by the Full Bench : — 

Garthi C. J. —In this case I have the misfortune to differ in opinion from 
my learned colleagues. The question which we have to decide is, whether the 
plaintiff in this suit is barred by the judgment in a former suit. It is said that 
she is so barred by the second section of the Civil Procedure Code, which enacts, 
** that the Civil Courts shall not take cognizance of any suit brought on a ‘ cause 
of action ' which has been heard and determined by a Court of competent 
jurisdiction, in a former suit between the same parties.” 

Is then the “ cause of action ” in the present suit the same cause of action 
which was vidjudicatod upon in the former suit ? This depends upon what is 
meant by tiio words “ cause of action,” and J believe it has never been seriously 
doubted, either here or in Fngland, that the true meaning of that expression is 
not the claim itself, as for instance, the money, or goods, or land, which the 
plaintiff seeks to recover, but the grounds ui)on which that claim is founded. 
For authorities upon this point in England, see Jacknon v. Spiital (L. R., 5 C. P., 
542), Durham v. Spenen ( L. R., 6 Exch. 46), and the cases cited in Day’s Common 
Law Procedure Acts, 47 and following pages. It seems clear from other 
sections of the Civil Procedure Code, that this is the sense in which the 
framers of that Act intended to use the phrase. The 7th [157] section 
of the Code enacts, that “ every suit shall include the whole of the claim 
arising out of the cause of action,” treating the claim as one thing, and 
the cause of action as another, and obviously meaning this — that if, for 
example, the plaintiff ’s claim is Rs. 500 founded upon a bond (the Rs. 500 
being his claim, and the bond and breach of the condition of the bond 
being his cause of action) he shall not divide his claim, and sue for part of the 
Re. 500 in one suit, and for part in another. And so in the case of land, if a 
man claims an estate upon the ground that he is lieir to his father (the estate 
being his claim, and his title by inheritance being his cause of action), he is 
not to be allowed to claim a portion of that estate in one suit, and the remainder 
in another suit. 

If then the true meaning of the words “ cause of action ” is the ground 
upon which the plaintifiF’s suit is founded in each particular case, it will be 
found that the rule which is laid down in s. 2 of the Civil Procedure Code is 
really the same (so far as plaintiffs are concerned), and has the same force and 
effect as the rule of " res judicata,'' as it has always been recognized and acted 
upon in England and in other countries in Europe where the civil law obtains. 

According to that rule, in order to make an adjudication in one suit a 
bar to a plaintiff’s proceeding in another, it must be shown : Ist, that the 
pa^rties in both suits are the same ; 2ndly, that the thing sought to be re- 
ooWed is tb^ same ; Srdly, that the grounds upon which the claim is founded 
ai^ the same ; and 4//t/2/, that the character in which the parties sue or, are 
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sued is the same. This is the law established in England by a long current of 
authorities, which will be found collected in the notes to The Duchess of 
Kingston's case (2 Smith’s L. 0., 695, et seq.) and in 2*Phillip8 on Evidence, 
16th and following pages. 

The rule of civil law to the same effect, adopted generally by the English 
as .well as the Civil Courts, is thiis stated by Vinnius, whom Lord Chancellor 
Westkury quotes in the case of Ihmtery, Stewart, 31 L. J., Ch., 346, (to which 
I shall presently refer) as being the best exposition of the civil law upon the 
subject. 

[188] ‘ ^ Exceptio rei judtcatre non ah ter dgenti ohstat, quami si eadem 
qucestio inter easdeni personas revocetur. Itaqua, ita devinm nocet, si omnia sint 
eadem, idem corpus, eadem quantitas, idem jns, eadem causa petendi, eademque 
conditio personarum," It is not enough that the parties and the subject of the 
suit should be the same, but also that the ground or right upon which the 
plaintiff’s claim is founded should also he substantially the same. By using 
the word “ substantially,” I desii’e to exclude the supposition that a plaintiff 
may evade the application of the rule, merely by varying his form of pleading, 
or by describing the subject-matter of his suit, or expressing his rights, in 
different language. If the self-same question of right or cause of action has 
been in substance heard and decided between the same parties, no matter 
what the form or language of the pleadings may be, the decision is conclusive 
between them. It is especially necessary to bear this last consideration 
in mind, because 1 believe it will be found that much apparent contrariety of 
opinion in the authorities may be explained by a careful attention to this point. 

Let us now proceed to examine the facts of the present case. 

In the first suit the plaintiff* (a widow) sued to recover cer tain land which 
once belonged to her husband, upon the ground that she was his heir. She 
and her husband had had one child only, a daughter, who w^as dead, and that 
daughter’s husband was the defendant in the suit ; and he claimed the property 
on the ground that the plaintiff’s husband had, in his lifetime, after the 
daughter’s marriage, conveyed it l>y deed to the daughter, and that he, the 
defendant, was the daughter’s heir. The plaintiff’s case was that the deed 
under which the defendant claimed was a forgery ; and the sole question raised 
and determined in that case was as to the validity of this deed. The deed was 
found to be genuine, and the plaintiff’s suit was consequently dismissed. • 

The plaintiff then brought the present suit, founded upon the fact that 
the deed, having been held valid, passed the property to the daughter, and that 
she (the plaintiff), and not the defendant, was her daughter’s heir. Whether 
or no she was right in this, depended upon a doubtful question of Hindu law, 
[189] which was decided differently by two different Benches of the High 
Court : Norman and Loch, JJ., deciding first that the daughter’s husband was 
the heir ; and Lou^S JACKSON and MiTTBR, JJ., deciding on review that the 
mother was the daughter’s heir. It should be specially noted that this question, 
upon which the merits of the second suit entirely depended, was never raised 
in the first suit. The first suit was to establish the plaintiff’s title as heir to 
her husband, by invalidating the conveyance to the daughter. The second suit 
was to establish the plaintiff’s title as heir to her daughter through the medium 
of that very deed. It should also be noted, and it will be found extremely 
important, when we come to examine presently the decisions of the Privy 
Council, that in these cases the plaintiff had never been in possession of the 
land in dispute, and that, consequently, she was not suing for any dispossession 
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by the defendant. She was seeking to estabish her title to land which she 
had never possessed^, and consequently she was bound, as I conceive, and 
as 1 shall explain more at length presently, to state in her plaint what her 
title was. 

It is obvious that the only question raised in the second suit was "hot 
(in the words of s. 2) heard or deteripined in the first suit, and that if, under 
these circumstances, we are compelled to decide this case in the defendant’s 
favour, we shall be depriving the plaintiff of what is manifestly her right. Still, 
if law and authority oblige us so to decide, we are of course bound by law and 
authority whatever may he the right of the parties in this particular suit. 

The defendant contends, as 1 understand, that the cause of action in both 
cases was the same, because both suits were to recover the same land, of which 
the defendant was alleged to be in wrongful possession, and that the fact of the 
plaintiff’ in the one suit claiming under a totally different title from that on 
which she relied in the other suit makes no difference. The justice of this 
contention seems to me to depend upon the question which 1 have already 
discussed, viz., what the cause of action really was, and whether the statement 
of the plaintiff’s title in each suit formed a material part of her cause of action. 

[ 160 ] The solution of this question will, I think, be materiallv assisted by 
a reference to the 26th section of the Civil Procedure Code, which directs what 
statements the plaint shall contain. It is to contain the relief sought for, 
the subject of the claim, and the cause of action (here again treating the 
cause of action as a different thing from the claim), and then, in the instance 
given under paragraph 4 of the same section it is said : If the suit be for an 
estate, that plaint should ask for possession of the estate, of which the plaintiff 

was dispossessed by the defendant, on the day of or to which the plaintiff 

became entitled by inheritance or gift, or purchase or otherwise, as the case 
may be, on or about the day of 

These instances or examples will be found to comprise two distinct classes 
of suits: l5t, those which might be the subject of an action of trespass in 
England, where the plaintiff had been once in possession and has since been 
wrongfully dispossessed by the defendant, and in which it is unnecessary to 
state specifically in the plaint the nature of the plaintiff’s title, because his 
pbssessory right is sufficient to enable him to maintain the suit ; and Undly^ 
cases where the plaintiff never has been in possession, and where consequently 
he cannot rely upon his possessory right, but must state the grounds or title 
upon which his claim is founded, as by purchase, or by gift, or by inheritance, 
as the case may be. In these cases, a plaintiff could not have sued in trespass 
in England, nor could he have relied upon his possessory title, because he 
never had a possession [see Litchfield v. Beady (6 Exch., 939), Turner v. 
Cameron's Steam Coal Company (5 Exch., 932), and the cases cited in Bullen 
and Leake, 359] , and consequently the Code requires, as I read it, that in these 
oases the plaintiff shall state what his ground of claim is, and that ground of 
claim, whether it be by right of inheritance or purchase, or otherwise, forms 
his cause of action, and is a material portion of the plaint. It seems difficult 
to explain the 26tb section of the Code and the examples which are given in 
any other way. 

[161] In this case, therefore, the plaintiff, never having been in posses- 
sion of thb land in question, was bound to state her ground of claim to it, and 
she did so in the ffrst suit by claiming as heir to her husband. Having made 
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her claim on this ground, if at the trial she had proceeded t^n some other 
ground, as,, for instance that she had purchased the estatj^ from a stranger, the 
Oourt, in my opinion, ought to have refused to hear her upon it, because she 
would then have been proceeding upon a cause of action materially different 
fri|p thfl.t disclosed in the plaint, and which the defendant did not come to trial 
prepared to contest. If, therefore, the plaintiff's title as heir to her husband 
was her cause of action in the first suit, how can it possibly be said that the 
second suit, which was founded on an entirely different title, viz., as heir to 
his daughter, upon a different state of facts, was upon the same cause of action 
as the first. 

But then it is further argued by the defendant, that if the cause of action 
in the secpnd suit was not included in the first, it ought to have been ; and 
that the plaintiff was bound to bring forward in her plaint any ground or title 
upon which she could possibly have claimed the property at the date of thf first 
suit. My answer to this contention is, that there is no law that I know of which 
obliges the plaintiff to do this ; an 4 that, in the absence of any such law, the 
Court has no right or power to impose such an obligation upon a suitor. 

The 2nd section of the Civil Procedure Code does not lay down any rule 
of the kind, unless indeed the words “ cause of action ’* are intended to have a 
very different meaning from that which I attribute to them. If in every case 
where land is sought to be recovered, the cause of action is merely that the 
plaintiff is entitled to possession (no matter by what right he claims, or whether 
he ever has or has not been previously in possession of it), the defendant's 
contention may be right. But then it is difficult to see why the 26th section 
of the Civil Procedure Code should require the plaintiff to state his title or 
ground of claim in his plaint. The examples given in section 26 would seem 
in that case to be only misleading and supertluous. 

062] I have already explained that such is not my view of the section ; 
and if it were the true one, I can see that, in very many instances, it might be 
productive of great injustice and inconvenience. Suppose, for example, that A 
sues X to recover land, upon the ground that it belonged to B, and that he, A, 
is B*8 son and heir. The answer of Xis, that A is not the legitimate son of B, 
and A is defeated upon that ground. A then brings another suit against X, in 
which he claims a portion of the same property, setting up a will of B, by 
which he divided the property in equal shares to his two illegitimate children, *4 
claiming to be one of those children. The defence is, that A is barred by the 
adjudication in the former suit. Now, if A Was bound to bring forward in the 
first suit every ground of claim which he had to any part of the property in 
question, then no doubt he would be barred in the second suit. But surely it 
would be highly unjust and inconvenient that he should be obliged to set up in 
one and the same suit two distinctly conflicting claims. The first suit being 
founded on the contention that he was A's legitimate son, his evidence in that 
suit would, of course, be directed to that contention. If he were to be com- 
pelled in that same suit to bring forward his other claim, and to show by 
other evidence that he was the illegitimate son mentioned in the will, it is 
obvious that he would be placed in a most difficult and unfair position. Again 
take another instance : A brings a suit for land against X, claiming as heir to 
his father. He is defeated on the ground that the property was his uncle’s, 
and not his father’s. At the time this suit was brought, his uncle was in fact 
dead, though A did not know it. He then brings a suit against X, as heir to 
his uncle. Is the previous adjudication a bar ? If the cause of action in both 
actions is that A is entitled to the land, no matter how or why, A is, no doubt, 
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barred, becMdethe second section makes no exception in favour of persons who 
are not awm of their fights, and Courts of law have no power to import such 
an exception into the section. If the cause of action in the second suit is 
really the same as in the first, it is no less the same because the plaintiff when 
he brought the first suit was not aware of the other title upon which he rel|pd 
in his second suit. The section says nothing either as to the plaintiff’s know- 
[183^ ledge of his rights, or as to the time when those rights accrued, and, 
therefore, if the defendant's contention is correct, a man who has once brought 
his suit to recover an esta4/e and failed, has exhausted his whole cause of action 
in respect of that estate, not only all his grounds of claim which he may then 
have, and of which he may not be aware, but also, if the argument of the defend- 
ant is right, every other ground of claim to which he may become entitled in 
the future. It is impossible, as it seems to me, that this can be the real meaning 
of the section. 

I now come to deal with the authorities ; and I am aware of course that not 
only in this Court, but in the other High Courts of this country, the question 
now under consideration has been frequently discussed, and that there are con- 
flicting decisions upon it. So far as this Court is concerned, 1 consider that 
those decisions are now under review, and, therefore, with great respect for the 
authors of them, I shall abstain from noticing more than one or two cases ; but 
I will refer to some other high authorities, which 1 consider particularly deserving 
of attention ; and more especially, to certain judgments in the Privy Council, 
which it is said compel us in this instance to decide in favour of the defendant. 


The first case to which I shall refer is Chinniya Mudali v. Venkatachella 
Pillai (3 Mad. H, C. Bep., 320). 

In that case the plaintiff sued to set aside the sale of a village which had 
been made by his grandfather [so far as concerned his (the plaintiff’s) share in 
that village] , upon the ground that the grandfather had made the sale without 
his (the plaintiff’s) consent, and not for any family purposes. One answer to 
this claim was, that the plaintiff was barred by a previous adjudication in another 
suit. Two other suits had in fact been brought some years before ; the first by 
the plaintiff’s father against the father of the defendant, to set aside the same 
^eed, upon the ground that the grandfather, when he made it, was imbecile, 
and that the sale was without the plaintiff’s father’s consent. This suit was 
decided against the then plaintiff on the ground that the grandfather, when he 
made the deed, was not imbecile, [164] and the Judge distinctly refused to decide 
the case upon any other ground. In 1862 the plaintiff again sued the defendant 
on the same ground as his father had proceeded, and that suit was dismissed, 
because it was res judicata. It was then contended that the third suit was 
founded on an entirely different cause of action, not heard or adjudicated upon 
in either of the former suits, inasmuch as it impugned the validity of the deed, 
not on account of the imbecility of the grandfather, but on the ground that the 
sale was without the plaintiff’s consent and not for family purposes : and the 
Court (Scotland, 0. J.,and Holloway, J.) were of that opinion. They held, 
that although the Judge in the first of the former suits might have adjudicated 
upon the subject of the third suit, he advisedly and distinctly refused to do so, 
and consequently that the cause of action in the third suit had not been beard 
or adjudicated upon in the first. A very learned judgment was delivered by 
Scotland, ^0. J., and Holloway, J., in that case, in which the principles of the 
law, and ei4)ecially of the civil law upon the subject, are very clearly ex^ained. 
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Another well-known case in England to the same effect^e^ decided by 
Lord Chancellor WfiSTBUBY in the year 1868 — Hunter v. Stewart (31 L. J., Ch., 
346). In that case the plaintiff had filed a bill in the Sifpreme Court of Sydney 
in the year 1843, claiming to be admitted as a shareholder in a Loan and Banking 
Company upon certain grounds set forth in the bill, and this suit was decided 
against him. He subsequently filed his bill in England to obtain similar relief, 
but his claim was founded upon different grounds and equities from those upon 
which he relied in his former suit, although he might, if he had pleased, have 
relied upon them in that suit. The Lord Chancellor.held notwithstanding that 
the suit was not barred. His Lordship says : — '' It is indeed true, that the case 
made by the second bill must be taken to have been known to the plaintiff at 
the time of the institution of the first, and might have been then brought forward ; 
and it may be said, therefore, that it ought not now to be entertained ; but I 
find no authority for this [163] position in civil suits, and no case was cited 
at the bar, nor have I been able to find any in which a decree of dismissal of 
a former bill has been treated as a bar to a new suit, asking the same relief, but 
stating a different case, giving rise to a different equity.*’ That case has 
never, as far as I know, been overruled, and it is, undoubtedly, a very strong 
authority in favour of the present plaintiff. 


I now come to the cases in the Privy Council, which are said to be at 
variance with the plaintiff’s contention. The first of these is Srimiit Rajah 
Moottoo Vijaya Baganada Bodha Gooroo v. Katama Natchiar (11 Moore’s I. A., 
50). In that case suits had been brought in the year 1832 to recover possession 
of a zemindary, and one of the principal questions was, whether the zemindary 
was a divided or an undivided estate ; one of the parties {A) claimed under an 
alleged will of the zemindar last seized. The Courts in this country decided 
against the validity of the will, and, upon appeal to the Privy Council in 1844, 
their Lordships considered that the question whether the property was a divided 
or undivided estate was a very important one, and had not been properly tried ; 
they, therefore, Remitted the case to India, giving liberty to the parties 
to bring a fresh suit for the purpose of trying that question. Fresh suits 
were, accordingly, brought in this country, and in those suits A again 
claimed the zemindary under the alleged will made by the late zemindar ; 
though at the trial he rested his case rather on the ground of the property being 
undivided than upon his claim under the will. Upon this suit being appealed 
to the Privy Council, A's Counsel distinctly and advisedly gave up all claim 
under the will, admitting that he did not intend to treat it as a will at all, and 
resting his case entirely upon other grounds. A^ being defeated in these suits, 
instituted a fresh suit in this country for the purpose of establishing the validity 
of the very will upon which he had founded his claim in both the two former 
suits, and which he had afterwards expressly renounced by his Counsel in the 
second suit ; and the Courts here held that he was barred by the judgment 
£ 166 ] in the former suit from making this fresh claim. He then appealed to 
the Privy Council in 1866, and their Lordships decided that as in the former 
suit the plaintiff had distinctly put forward his claim upon the will, and then 
abandoned it, the abandonment must be considered as conclusively binding 
upon him, as if the Court had actually decided against the validity of the will 
and that in attempting again to enforce his claim under the will he was 
proceeding to enforce a cause of action which had already been put forward in 
a former suit and disposed of. There is nothing in that decision, as it seems 
to me, which confLiots in any way with the opinion which I entertain in the pre- 
sent case. The will upon which the plaintiff’s suit was founded had been made 
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the actual subject of claim in the previous suit, and it was no less adjudicated 
upon in that suit, beoa^use the plaintiff by his Counsel chose to renounce it. 

Then comes the very important case of Woomatara Debia v. Unnopoorm 
Dassee (11 B. L. B., 158). In that case certain disputes had arisen in this 
country between the plaintiff and other persons on the one hand, and the 
defendants on the other, as to the boundaries of certain parcels of lands : and 
these disputes became the subject of proceedings (1st) before the Deputy 
Collector, (2nd) before the Superintendent of Surveys, and lastly, before the 
Be venue Commissioner, who made an order as to the boundaries, which, as 
the plaintift contended, deprived her of upwards of 3,000 bighas of land, to 
which she was entitled. The defendants, accordingly, took possession of this 
land from the plaintiff, and the plaintiff then brought a regular suit against the 
defendants to recover it back, alleging that theyl^had dispossessed her of the 
property. In that suit she described the land of which she had thus been 
dispossessed as towfir land, and upon the suit being tried the plaintiff was 
defeated. She then brought another suit to recover the self-same land from the 
defendants, alleging a dispossession precisely as before, but describing the land in 
her plaint as belonging to her ancient talook. The Principal Sudder Ameen upon 
[ 167 ] the trial came to the conclusion that the plaintiff was making in substance 
precisely the same claim as she had made in the former suit, and considered 
that she was, therefore, barred. The plaintiff then appealed to the High Court, 
and the appeal was heard by Pheab and Hobhouse, JJ., who dismissed it upon 
the same ground (2. B. L. B., .A. C., 102). Phear, J., in his judgment says : — 
“ In both suits they sought to recover from the defendants the same land, on 
the ground that it was wrongfully held from her by the defendants ; and the 
wrong-doing of the defendants was in the one suit the same act or series of 
acts as in the other.’’ The case then came on before the Privy Council, and 
was heard in 1872, when their Lordships affirmed the decision of this Court, 
considering that the case was barred by s. 2 of the Civil Procedure Code. It 
was argued in that case, that the plaintiff, in the first suit, made her claim 
upon an entirely different title from that which she put forward in the 
second suit ; but their Lordships’ judgment, as I understand it, distinctly 
proceeds upon the ground that the cause of action in that case had nothing to 
do with title : that she was in fact setting up precisely the same right in the 
one case as in the other, and that the allegation of diversity of title was 
merely a shift for the purpose of endeavouring to try the same question over 
again under another phase. Their Lordships say : — The first question which 
occurs to their Lordships (upon s. 2 of the Civil Procedure Code) is, what is 
meant by the * cause of action and, in the present case, they are clearly of 
opinion that the cause of action in both suits was the dispossession of the 
appellant by the fixing of the boundary which is now complained of, and the 
other proceedings which culminated in the decision of the Judge in the Act IV 
case.” Their Lordships then go on to say: — Nor does it appear to their 
Lordships necessary to decide whether, in some of the cases put by Mr. Doyne 
(the Counsel for the plaintiff), where the party was suing entirely under a new 
and different title, such a distinction as he contended for might not be taken ; 
because here it seems clear to their Lordships that the [ 168 ] matter in dispute 
throughout was the title of the talookdar of this talook to the land in question, 
and the possession which she had thereby acquired ; and it is perfectly clear 
' upon the proceedings in the earlier suit, that her right in any way to this land 
was capable of being therein determined. The Court in that suit seems almost 
to have considered that the title now sued upon had been put forward, and 
could not prevail ; and that, if the talookdar had any title at idl, it was by way 
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of iowfir. The Court of appeal, proceeding 'on the admission bf the plailitiflf 
that the whole of the originally settled talook was in her j)oss6Ssion, and that 
all she had been dispossessed of was claimed by her only as towfir iandSi dealt 
with that claim ; but it is perfectly clear that if the plaintiff had chosen to put 
forward the other title in the way that 1 have suggested, the Court could have 
dealt with the whole* question and considered it ; that question being in point of 
fact a mere question of quantity and boundary, and whether the plaintiff was 
in any way entitled to recover the land sued for from the defendants, who are 
the defendants also in the present suit. " • « 


I certainly do not understand from this judgment that their Lordships 
intended to lay down any rule such as is now contended for by the defendant. 
Indeed they appear to me to guard themselves most carefully against doing so. 
That case was precisely one of 4ho8e which I have already described, which 
might have been made the subject of an action of trespass in England, and in 
which it would have been quite sufficient for the plaintiff*, under ol. 4, s. 26 of 
the Civil Procedure Code, have merely alleged in her plaint that she had 
been dispossessed of her estate by the defendants, without stating how or by what 
title she had acquired that estate. Having once been in possession, she was 
entitled to stand upon her possessory right, and to sue the defendants for a 
wrongful dispossession ; and their Lordships say expressly at the outset of their 
judgment, that they consider the plaintiff’s cause of action in that particular 
suit to have been her dispossession. That case, therefore, in my opinion, does 
not govern the present, which, as I have already explained, C169] comes under 
a different class of suits, in which the plaintiff could not rely upon her 
possessory right, but was bound to show by what other right or title she 
claimed the land in dispute. 

This is in fact one of those very cases, as it seems to me, in which the 
question to be tried was not dispossession but of substantive title, and which 
their Lordships in the Privy Council especially except from the operation of 
their judgment. It is true, that in one passage they appear to adopt the judg- 
ment of Pheab, J., in the High Court, and Pheah, J., does undoubtedly use 
expressions apparently laying down the rule for which the defendant contends 
as applicable to all cases ; but I consider that those expressions of Phear, J., 
even though confirmed by the Privy Council, were extra-judicial, or at any rate 
can only be considered as an authority with reference to the particular case op 
class of cases which was then sub judicio. 

The only other authority which I think it necessary to notice, is that of 
Kashee Kishore Boy Ghowdhry v. Kristo Chunder Sandy al Ghowdhry (22 W. R., 
464). The plaintiff's in that case had, in a former suit, laid claim to the 
land in dispute as being an accretion to an estate of theirs called Mouzah 
Rughoorampore. In that suit they were defeated ; and they then brought a 
second suit for the same land, describing it as an accretion to another estate 
called Mouzah Lukhichur, and the Court (Sir R. CouCH, C. J., and AiNSLiE, 
J.), decided that the plaintiffs were barred. They considered that the case was 
not distinguishable from that in the Privy Council, Woojnatara Delia v. 
Unnopooma Dassee (11 B. L. R., 158), to which I have just referred ; and I 
perfectly agree with them. The plaintiffs in that suit were not relying upon a 
different title from that which they set up in their former suit. In both suits 
they claimed the land in question as an accretion to other land, which was 
their undisputed property, and whether they claimed it as an accretion to one 
estate or another, or to one village or another, or to one field or anotlier, they 
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were in each case claiming it as an accretion to land of which they were 
confessedly in possei^sion. The difference between the two suits was merely 
matter of description, not of title. This case, there- [170] fore as it seems to 
me, is also clearly distinguishable from the present ; and the main reason why 
I notice it is, that the learned Judges in that case appear to have misapprehended 
an important passage of the very excellent judgment bl HOLLOWAY, J., in 
Chinniya Mudali v. Vmkatachella PiUai (3 Mad. H. G. Bep., 320), to which 1 
have referred. Sir BlCHARD Couch apparently considers that HoiLOWAY, J., 
was guilty of seme inconsistency in quoting as an authority in one passage a 
doctrine which he distinctly contradicts in another passage, whereas upon 
reference to the report, pp. 329 and 330, it will be found that Holloway, J., is 
there taking considerable pains to explain what he calls the untenable position 
which had been once held by certain of the civilian jurists, viz., that “ every 
possible claim to a particular subject-matter is«exhausted by that claim having 
been once agitated.” Holloway, 0., then quotes the texts which induced this 
misconception of the law ; and he points out the distinction which was always 
observed in actions in rem (even during th^ time when that “ untenable 
position ” was upheld by some jurists) between those cases where a plaintiff 
made his claim without specifying any ground upon which he made it, and 
other cases where his claim was founded upon some particular title. In the 
first class of cases, he was barred by the judgment from bringing any other suit, 
in the last class he might always bring a new suit founded on a different title. 
HOLLPWAY, J., explains how this doctrine of the Boman law, which he shows to 
be untenable, disappeared in the time of Diocletian, after the abolition of the 
order oijudices, and that since that time the accepted rule of the civil law has 
always been as he had previously described it in the earlier part of his judgment. 

As far as I can see, therefore, neither of the decisions in the Privy Council, 
nor the last authority to which I have alluded in this Court, militate in any 
degree against the view which I have taken of the present case. That view is 
supported, as it seems to me, not only by the provisions of the Civil Procedure 
Code itself, but by a long current of authorities in England, and [171J by the 
rule of the civil law as laid down by the most eminent jurists. On the other 
hand, the construction which some of my learned brothers are disposed to put 
upon the provisions of s. 2, and the review which they take of the law as laid 
down by the Privy Council, is not only, as I consider, at variance with the 
^highest authorities, but I fear it will be productive in a large number of cases, 
as it undoubtedly must be in this, of great injustice. 

The state of the law in India upon the subject of land tenures and inherit- 
ance is exceedingly difficult and complicated. It is quite impossible that the 
great mass of the people can properly comprehend its details ; and it must 
constantly happen, tliat, until the differences between contending parties have 
been ventilated and discussed in a Court of law, the litigants themselv^es are 
entirely ignorant of what their legal rights and position may be. I do not 
believe that the Legislature of this country, nor the Lords of the Privy Council, 
in interpreting the language of the Legislature, ever intended to impose upon a 
people, who are for the most part uneducated and imperfectly advised, a more 
stringent rule upon this difficult subject than has obtained for centuries past in 
civilized Europe. 

I desire to add, that I make these observations with every respect for the 
views of my learned colleagues, and with sincere regret that there should be 
any diffettenoe of opinion amongst us upon such an important question. ^ 
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Kamp, J.— This case has been referred by the Chief Justice and Mr. Justice 
BiBCH with the following question ; — ^ 

“ Whether a plaintiff who has brought a suit to recover property upon the 
strength of one title, and has been defeated in that suit, can bring a suit to 
recover the same property upon the strength of another title, of which he might 
have availed himself at the time the former suit was brought, but which he did 
not set up in the plaint then filed T' • 

Another question was referred for our opinion, but.as it has been abandoned 
in argument on the part of the defendant appellant, it is unnecessary to 
allude to it. 

[172] The plaintiff, respondent, sues as heiress of her daughter, Parbutty 
Dassee, claiming three jotes. It appears that the late Anund Narain Sircar, 
the husband of the plaintiff, a few days after the marriage of his daughter 
Parbutty Dassee, with the defendant Denobundhoo, conveyed by deed of gift, 
dated the 18th of Bysakh, 1262 B. S., to his daughter the three jotes, the 
subject of the present suit, the donee Parbutty died first, and then the donor, 
the aforesaid, Anund Narain Sircar. He left a widow, the plaintiff. It is alleged 
in the plaint that, after the death of Anund Narain and his daughter, the three 
joites were held by Denobundhoo, the defendant, who sued for the recovery of 
the rents thereof. The plaintiff intervened, but was defeated in the rent-suit. 
She then sued some years— about eight years — after the succession opened out 
to her, alleging that the deed of gift was a forgery. That suit was for two out 
of the three jotes, omitting all claim to the third jote situated in Mouzah Door- 
gapore. In that suit it was held that the deed of gift was valid, and the 
plaintiff’s suit was dismissed. She brings the present suit within a few days 
of the period of limitation, dating from the death of her daughter Parbutty, 
(slaiming the three jofces as heiress to her daughter. 

The defendant Denobundhoo, the son-in-law, contends that the suit is 
barred under the statute of limitation ; that it is barred under s. 2, of Act VIII 
of 1859, as also, with reference to jote No. 3 in Mouzah Doorgapore, under s. 7 of 
Act VIII of 1859, and on the merits, that he and his son by another marriage 
are, under the Hindu law, the preferential heirs to the estate of Parbutty Dassee. 

Both the lower Courts have held that the suit of the plaintiff is in time, 
as it has been instituted within 12 years from the date of the death of Parbutty 
Dassee ; that it is not barred under s. 2 of Act VIII of 1859, or under s. 7 of 
the same Act, with reference to the claim for possession of the jote in Doorga- 
pore. On the merits it was held that the plaintiff was the preferential 
heiress to her daughter’s stridhan. 

I am of opinion that the plaintiff’s suit is barred under s. 2 of Act VIII of 
1859. Her cause of action in her first suit, [173] and which obliged her to 
seek the aid of the Court, was that she alleged that she had been wrongfully 
deprived of possession of land which she was entitled to have. She had to 
make out a title to possession such as to prevail against the defendant. It is 
true that the title set up in the present suit is different from the title set 
up in the former suit ; but the cause of action is not, in my opinion, 
changed within the meaning of s. 2 of x\ct VIII of 1859. The title she now 
sues upon was a title which she could have set up in the first suit, as it is 
admitted that both her husband and her daughter were dead, and had been so 
for many years when she brought her first suit. If she omitted to put forward 
her strongest or any title then available to her and within her cognizance, ** so 
much the worse for her," to use the words of Phear, J., in his decision in 
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Vmatara Debia v. Krishna Karnini Dasi (2 B. L. E., A. C., 102 ; S. G., on appeal 
to P. C., 11 B. L. E.,^ld8), which decision was affirmed by the Privy Oouneil. 

As to the jote in Doorgapore, it seems clear that the plaintiff cannot, under 
the provisions of s. 7 of Act YIII of 1859, claim it in the present suit, having 
omitted to do so in her first suit. 

I would reverse the decision of the Subordinate Judge and decree the 
special appeal. 

Jackson* J. — In my opinion the plaintiff is concluded by the previous 
decision, on the authority of the Privy Council judgment in Woomatara Debia 
V. Unnopoorna Dassee (2 B. L. R., A. C., 102; S. C., on appeal to P. C., 11 
B. L. E., 158) ; but 1 should have been of the same opinion upon other grounds 
and independently of that authority. 

This case is not precisely analogous to any of those which have been 
referred to, and in my opinion there is, strictly speaking, no new title set up by 
the plaintiff constituting a new cause of action, in the first suit she claimed 
the property in question as heir of her deceased husband. Defendant’s case 
was that it was not property left by the deceased husband, but had been given 
by him in his lifetime to his daughter, the defendant’s wife, who at the time of 
bringing the suit was dead, and that [174] defendant held it, and was entitled 
to it as the heir of that daughter, his own wife. 

Under the procedure before Act YIII of 1859, the plaintiff, in the filing of 
an answer to this effect, would have been entitled to put in an application, and 
doubtless would have done so, if she had chosen to contest the point, to the 
effect that, assuming such gift, then the plaintiff, and not the defendant, was 
heir to the donee, and so entitled. And therefore the Court, I conceive, would 
have been bound to try as well the issue of fact as to the deed of gift, as also 
the further question whether, if the gift was true and valid, the defendant or 
the plaintiff was heir. 

Under the Code there is neither answer nor replication, but the parties 
may tender Issues upon a further allegation, written or oral, and in my opinion 
it was incumbent on the plaintiff, if she had a claim as heir of her daughter, 
to ask for an adjudication of it upon the opposite claim being set up by the 
defendant. 

The present suit, therefore, has for its purpose the raising of an issue 
ychich was triable in the former suit, but which the plaintiff then declined. 

In the Madras case [Srimut Bajah Mottoo, dtc„ v. Katama Natchiar (11 
Moore’s I. A., 50] decided by the Privy Council, the plaintiff, in a later suit 
for the same subject-matter, sought to rely upon a will which, by his counsel, he 
had formally and deliberately abandoned, and Lord Wbstbury, who as Lord 
Chancellor had decided Hunter v. Stewart (31 L. J., Ch., 346), which case 
had been referred to in the Court below, said, in delivering judgment : — 
** It is impossible that any such suit should be allowed to proceed. In the 
first place it is clear upon the former record, that the appellant had then the 
power of relying on that document as being a valid will. He in effect stated, 
or might have stated, his defence in the suits of 1856 in the alternative. 
He might first have insisted that it was an undivided property, and that 
therefore the plaintiff in those suits had no interest therein ; and secondly, 
he might have pleaded, but if it shall turn out to be a divided property, 
[178] then my title arises under this instrument, and I plead and rely on it as 
a valid decree in my favour. " The alternative case for the plaintiff in this suit 
appears to me to present no greater difficulties than the suggested alternative 
plea for the^^defendant in the other. It is true that the argument was striker 
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against the plaintiff in that ease than in the present, because their Lordships 
considered that there was a want of bona fides in the plaintiff, but that only 
contributed to the grounds of the decision, and was not the sole or the main 
ground. The judgment further lays it down that “when a plaintiff claims an 
estate, and the defendant being in possession resists that claim, he is bound to 
resist it upon all the grounds that it is possible for him, according to his know- 
ledge, then to bring forward.” And it seefns to me that the same principles 
would apply with equal force, and certainly with equal reason, to claimants in 
this country who are seeking to disturb possession. * Their Lordships say 
further on, “ the thing was in issue, and what was in issue must be taken to 
have been decided by the judgment.” Here if the heirship to the daughter was 
not in issue, it was only not so because the plaintiff would not recite the issue. 

In Hunter v. Stewart (31 L. J., Ch., 346), Lord WesTBURY said that he could 
find no authority for the doctrine that in civil suits a case, which was known 
to the plaintiff when he filed his first bill, could not be entertained as made by 
the second bill. But that is not the present case ; what we have now before 
us is a question raised by the opponent in the first suit, and not gainsaid then, 
for which no doubt there is an excellent reason, viz., that if the plaintiff had 
met it, he was pretty sure of an adverse decision at least in the lower Court. 
But a change in the view of the law upon any particular point taken by the 
highest tribunal in this country is of course no justification for bringing a suit 
which principle excludes. 

I think it unnecessary to enter here upon a discussion of what is meant by 
** a cause of action which has been heard and determined, &c.” But it may be 
observed that the term [1783 “ cause of action,” as cited in Indian Courts, is 
much older than the Civil Procedure Code, for it occurs in many parts of the 
first regular enactment touching the Civil Courts in Bengal, Begulation III of 
1793. 

I may also remark that the issues which exhaust what is termed (s. 141)’" 
the real question, in controversy between the parties, are drawn not so much 
from the plaint, as from the allegations, written or oral, made by them res- 
pectively ; and my impression, founded on much consideration of the several 
provisions of the Code, certainly is that the Legislature clearly intended 
the whole controversy between plaintiff and defendant upon the subject- 
matter, so far as their knowledge permitted, to be tried out and conclu- 
sively decided, subject only to appeal and review of judgment. As to the * 
judgment of the Privy Council in Woomatara Debiaw, Unnopoorna Dassee (11 
B. L. B., 158), if I were satisfied that the decision of their Lordships really 
rested upon narrower grounds, I should not be much influenced by the terms of 
general concurrence in the judgment of Phear, J. But I think justly, for the 
reasons stated by Markby, J., in his judgment, which I had had the advantage of 
reading, that their Lordships really adopt the whole of Phear, J.*s reasoning, 
and that their judgment could not otherwise have well been precisely what it 
was. 

Finally, I would say that it is extremely difficult to discover real injustice 
or hardship in any of the supposed cases which are put, and, so far as that 
argument is entitled to any consideration, that the balance of public convenience 
is very much, in this country at least, in favour of a stringent rule. 

* [Sec. 141 : — ^At any time before the decision of the case, the 
Amendment of issues. Court may amend the issues or frame additional issues on such 
Additional issues. terms as to it shall seem fit, and all such amendments as may 

be necessary for the nurpose of determining the real question or 
controversy between the parties shall rhe so made.] 
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I would dismiss tbe present suit. 

Markby, J. — ^7n this case one of the questions referred to us, and which 
we took time to consider, is, whether a plaintiff who has brought a suit to 
recover property upon the strength of one title can bring a second suit to recover 
the same property upon the strength of another title of which he might have 
availed himself at the time the forn;ier suit was brought, but which he did not 
set up in the plaint then filed. 

[i77] I think this question is concluded by authority. 

Phear, J., in the case of Umatara Debia v. Krishna Kamint Dasi (2 B. L. 
B., A. C., 102), dealing with a second suit brought to recover possession of 
property which the plaintiff had failed to recover in a former suit, saidK ** it 
appears to me that her cause of action was in both suits the same. In both 
she (the plaintiff) sought to recover from the defendants the same land, on the 
ground that it was wrongfully withheld from her by them, and the*wrong-doing 
of the defendants was the same act or series of acts in the one case as in the 
other. It is true that the title to possession on which the plaintiff now relies 
is different from that which she set up in 1851. But I think the difference in 
the title put forward does not change the cause of action within the meaning of 
s. 2 of Act YIII of 1859. The plaintiff’s cause of action, that which obliges her 
to seek tbe aid of the Court of Justice, is simply this, namely, that she is, as she 
alleges, wrongfully deprived by the defendants of the enjoyment by possession of 
certain lands which she is entitled to have. It is for her at the trial to make 
out such a title to possession as will prevail against the defendants. If she 
omits to put forward her strongest title, or her real title, so much the worse 
for her. The adjudication of the suit determines as between her and the defen- 
dants not only the matter of the particular title which she sets up, but the 
actual right to possession at the date of the plaint by whatever title it might be 
capable of being then supported.” This judgment was concurred in by Sir 
Charles Hobhouse, the other Judge before whom the appeal to this Court in 
tiiat case was heard. 

These broad and general principles had not, I believe, been laid down in 
this country before. On the other hand, I believe I am justified in saying that 
in every country in Europe which has adopted the civil law, the mfitter was 
settled the other way. The French law on the subject will be fountf in Pothier, 
Traite des Obligations, section 895, who gives the following example : — “ If I 
being the heir-at-law of the deceased Cf78] attacked his will as being not 
genuine or invalid, and on that ground I claim the inheritance, even should I 
fail, that will not prevent me from claiming the inheritance on other grounds.*’ 
For the general modern views upon the subject I may refer to a work recently 
added to our library, Arndt’s Pari&ekten, section 116, note 5, where the matter 
is very clearly and concisely treated. It there appears that the doubt which 
has been recently started, whether a particular passage in the digest, upon 
which the practice of modern Europe in this matter is in part founded, has 
beep correctly understood, has had no effect whatsoever in shaking the rule of 
lUiW hitherto observed, namely, that in a suit brought to recover possession 
founded upon title, only that title which is put forward is adjudicated upon. 

All this was pointed out by Hollowat, J., in the case of Ohinniya Mvdali v. 
Vmkatachella Ptllm (3 Mad. H. C. Bep., 320), where that learned Judge 
expresses an opinion upon the general question precisely the opposite to that 
laken by two Judges of this Court in the case I have referred to. Prior 
therefore to; the Privy Council case, to which I shall hereafter advert, the law 
in this country not settled. ; . " 
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In England, as is well known, the title to property is tried in a way 
wholly different from that in which it is usually tried in the oontinental 
countries of Europe and in this country. Here, and in most other countries, 
the suit generally brought is a suit to recover possession founded upon title. In 
England the suit is either ejectment, which has a special and peculiar history 
of its own, or trespass ; and there is no practical difficulty in trying separately 
as many titles as a man chooses to put fosward. 

This being the general state of the law which, upon a matter of this kind, 
the Privy Council no doubt fully considered, their Lordships have, as it appears 
to me, thought fit deliberately to adopt as the law of this country what 
I may call the stricter of the two views which have been expressed 
in the Courts here. The case of Umatara Delia v. Krishna Kamini 
[179] Dasi (2 B. L. R., A. C., 102), above referred to, was carried by the plaintiff 
on appeal to the Privy Council, and a decision was given, which, in my opinion, 
has settled the law. Their Lordships, after referring to the terms of the second 
section of Act VIII of 1859, say, “ the first question is what is meant by the 
* cause of action.’ And in the present case, they are clearly of opinion that the 
cause of action in both suits was the dispossession of the appellant.” It is 
there shown how that dispossession took place, but the title of the plaintiff is 
not anywhere alluded to as forming any part of the cause of action. In the 
subsequent part of the judgment, their Lordships expressly say that “ they 
entirely concur with the judgment delivered by Pheab, J., in the High Court,” 
and they dismissed the appeal (11 6. L. R., 158). 

The question has come before this Court once since this decision of the 
Privy Council was given, and in that case Sir Richard Couch, referring to this 
decision and to another decision of the Privy Council in Srimut Bajah Moottoo 
Vijia Raghanada v. Katama Natchiar (11 Moore’s I. A., 50), (but which does 
not appear to me to bo so applicable), says that the plaintiff’s in the case before 
him ** having the means in the former suit of proving the title by accretion to 
Rughoorampore, or by accretion to Lukhedea, or by accretion to both, they are 
barred by the judgment in that suit, and cannot bring another setting up a title 
by accretion to Lukhedea, and whether the Subordinate Judge put a proper 
oonstructiq|i upon the plaint or not is not material. If they did set up a title 
by accretion to Lukhedea, that has been decided against them. If they did not 
they ought to have done it, and having omitted to do it, they cannot do it* 
now **-^Ka$hee Kishore Boy Chowdhry v. Kristo Chunder Sandy al Chowdhry 
(22 W. R., 464). Sir Richard Couch goes on to refer to the judgment of HOLLO- 
WAY, *J., in Chinniya Mudali v. Venkatachella Pillai (3 Mad. H. C, Rep., 320) 
as supporting this view. But (I say it with deference) there seems to have 
been some misapprehension in Sir Richard Couch’s mind as to the effect of 
that judgment. 

[180] It does not support the view taken by the late learned Chief Justice ; 
it is precisely the other way. But of course having been delivered before the 
judgment of the Privy Council, it is of no weight. It has, however, induced me 
to consider very carefully indeed the decision of the Privy Council, and to see 
whether their Lordships do really adopt the broad and general rule laid down 
by the two learned Judges of this Court. 

I, therefore, proceed to consider the reasons which have suggested them- 
selves, or which have been suggested to me, why the decision of the Privy 
Council may be treated as not conclusive upon jbhe question before us. 
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It is said in the first plaoe that, in the ease before the Privy Council, the 
titles put forward in the two suits were not different* and that it was a mere 
question of quantity and boundary.” Their Lordships, in one part of their 
judgment, speak of the claim to the land as towfir as a claim by gradual 
squatting and encroachment. That is not generally the meaning of towfir, 
though the word may have been so used in that case. It is, however, difficult 
now to say exactly how the plaintiff's case was there put. But this is clear, 
that the Judges who heard the appeal in this Court had no doubt whatever 
that the titles were different in the two cases, and the Privy Council say (at 
p. 167) ** with the full knowledge of all the circumstances, she chose to say * I 
admit that I am in possession of all that I was entitled to under the doul, but 
I claim this land, the whole of it, as towfir land.' The contention now is that, 
although she thought fit to take that course then, she has now a right to fall 
back upon the other title, and it is with the case so put that their Lordships 
deal.'* At any rate, therefore, the Privy Council seemed willing to adopt for 
the purpose of argument the view taken by this Court that the titles were 
different. 

Again, it is said that the cause of action in both the suits under the 
consideration of the Privy Council was actual dispossession, whereas, in the 
special appeal now before us, the plaintiff never has been in possession. Possi- 
bly that may be so, though it is not very clear. But I confess that I am 
unable to see any sound distinction upon this ground. The important [1813 
question is, whether in s. 2 of Act VIII of 1859 the words '' cause of action ” 
include the title upon which the plaintiff relies to recover possession in a suit. 

I can quite understand it being held that they did include this. But I cannot 
understand how they can be interpreted to include the title where the plaintiff 
is wrongfully put out of possession of land of which he has never had possession, 
and not to include it when the plaintiff is wrongfully kept out of possession of 
land of which he has been in possession. Pheab, J., carefully words his judgment 
so as to exclude any such distinction. The Privy Council say nothing to the 
contrary, and in my opinion it is clear that the suit brought in this country to 
recover possession upon title, whether there has been dispossession or not, is 
what is known as a suit in rem, and not a suit in personam arising upon an 
obligation ex delicto, or what in England would be called an action of tort, 

« 

Further, the Privy Council do, no doubt, use these words : — “ Nor does it 
* appear to their Lordships necessary to decide, whether in some of the cases 
put by Mr. Doyne, where the party was suing entirely under a new and a 
different title, such a distinction as he contended for might not be taken; because 
here it seems to their Lordships that the matter in dispute throughout was the 
title of the talookdar of this talook to the land in question, and the possession 
which she had thereby acquired, and it is perfectly clear upon the proceedings 
in the earlier suit that her right in any way to this land was capable of being 
herein determined.” The report of the argument in the case does not assist us 
in discovering what the class of cases is which is here referred to. But I think 
it is clear that by the words new and independent title,** the Privy Council 
meant some title which could not have been put forward in the former suit. 
This must mean a title newly acquired, because it is clear that under our pro- 
cedure a person may put forward in one and the same suit as many different 
titles as he likes. 

It is further said that the Privy Council did not intend to decide anything 
more in th^ case under consideration than was decided in the case reported in 

II Moore's Indian Appeals, page 50, from which a passage is quoted, between 
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the facts of the [182] case reported in the 11th Moore and the facts of the case 
in the Privy Council now under consideration, there is a vast difference. In the 
earlier case — Kattama Natchiar’s case as it is called — the defendant had 
deliberately through his Counsel disclaimed all title under a certain document as 
a will, and insisted that it must be regarded by the Court as not testamentary. 
It would seem, therefore, that there had been in the earlier suit what was in 
fact equivalent to a judicial determination of the very claim put forward in the 
second suit. But Lord WestBURY, in giving judgment, put the case upon more 
general grounds. He laid down this general proposition, that where a plain- 
tiff claims an estate, and the defendant being in possession resists that claim, 
he is bound to resist it upon all the grounds that it is possible for him, according 
to his knowledge, then to bring forward." That passage is quoted in the judg- 
ment I am now seeking to interpret. If we were to strike out the words 
" according to his knowledge,*’ the principle there applied to a defendant would be 
identical with the principle it is now sought to apply to a plaintiff. Probably 
it was in consequence of these words that the Privy Council recognize that the 
two cases are not quite identical. Nothing is said in the more recent case about 
the knowledge of the plaintiff. 

There are some passages in the judgment of the Privy Council which refer 
to admissions made by the plaintiff in the former suit inconsistent with her 
second case, and the Privy Council also say (p. 168), ** the Court in that suit 
seems almost to have considered that the title now sued upon had been put 
forward and could not prevail." Of course, if there had been a previous adjudi- 
cation of this very question, or an admission deliberately made and recorded 
equivalent to an adjudication, cadit q'lUBstio ; but the Privy Council do not say 
there had been either the one or the other, as they would assuredly have done, 
had they intended to place their judgment upon either of these grounds. And 
if they had intended to confine their judgment to either of these grounds, they 
would not have expressed their entire concurrence in the judgment of this Court 
then under appeal. 

I have considered the matter at this length, both because I [188] feel the 
importance of the question raised, and because we are not unanimous as to the 
effect of the Privy Council decision. I confess that I have not been without 
doubt ut>on the matter, but, upon the best consideration I can give to the words 
of their Lordships, and with great deference to those who think otherwise, the 
conclusion I have come to is that the Privy Council has already determined 
the question put to us in the negative, and., that this Court has no other duty 
than to follow that decision. 

Upon the other question referred to us our opinion was expressed during 
the argument. 

Maopherson, J.— I also am of opinion that this suit is barred. * 

I think that the question of the defendant’s being his wife’s heir as regards 
this property was in fact before the Court (although there may have been no 
contest about it) in the first suit, and that the decision then given against the 
plaintiff necessarily contains a decision of the defendant’s right, as heir of his 
deceased wife, to hold the property against the plaintiff. We unfortunately 
have not before us the actual pleadings and proceedings in the former suit. 
But ther^can be no doubt that in that suit the plaintiff took it for granted, 
and admitted, that the defendant was his wife’s heir, so far as this property 
was concerned. 
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Further, I agree with MiiBKBT, J., in tt^nking that, even if the question was 
not in any way ^ided in the former suit, we now are bound to hold, in aoeoid* 
anoe with the recent decisions of the Privy Oounoii, that it ought to have 
been raised in the former suit if at all, and that not having been raised then, it 
cannot be raised in the present suit. 


MOtBB. 

£1. STATUTORY PROYISIOR— 

0. P. C. (X or 1877), B. IS, EXP. 11. 

Any matter which might and ought to have been made ground of defence or attack in 
such former suit shall be deemed to have been a matter directly and substantially in issue 
in such suit (0. P. C., 1882, s. 13, Exp. II). This explanation is still retained in the 
0. P. 0., 1908, sec. 11, Exp. IV. 

II. OABB-LAW. 

(a) Two suits for possession of the same land cannot be brought although the title 
set up in the first suit was not the title set up in the second : — (1876) 2 Gal., 152; (1878)^ 
3 Cal., 705. Following this, it was held that two suits to recover a specific sum of money 
as due on partition and as on account were held barred : — (1877) 3 Cal., 23. 

(5) The Madras and the Bombay High Courts did not adopt the views .of the majority 
in this case 


i. First suit to recover certain land on the ground of oral lease being dismissed 
without trial of the title, the second suit to recover possession on the ground of title 
was held not barred : — (1881) 4 Mad., 308. See also 7 Mad., 264 ; 9 Mad., 251 ; 8 


Bom., 174 ; 18 Bom., 826. 

ii. Failure to recover certain property under an alleged partition deed in the first suit by ^ 

a member of a Hindu family is no bar to a suit to recover the same on a general 
partition (1881) 5 Bom., 589. 

iii. Suit for partition under the general law, being dismissed on the Court refusing 
amendment of plaint to inseri claim for partition on the basis of a previous award ; 
subsequent suit on award held not barred (1889) 14 Bom., 31 (vide expln. in 25 
Bom., 189). 

iv. But in 25 Bom., 189, this case was approved and > it was held that where there were 
two suits for possession of the same land, first as surviving members of th<^ joint 
family and secondly as reversioners, the latter was barred : — (1900) 25 Bom., 189, 

, where previous authorities are reviewed. « 


See, however, the observations of BHASHYAM AYYANGAB, J., on this case in (««) 

86 Mad., 760. 

v. A plaintiff who seeks to redeem a specific mortgage or to eject on a specific lease, 

and fails in such suit because the mortgage or lease is not proved, is not thereby 
precluded from seeking to redeem the same property or a portion thereof from 
^ another specific mortgage or to eject on the strength of his title the person in 

T possession. The real tost is whether the cause of action or transaction bn which 

the two suits are based is the same and not whether the transaction is sought to be 
established in different modes or by different means Bhabhyam AYYANGAB, J. 
(1903) 26 Mad,, 760, which contains a very instructive review of the previous oases. 

vi. All the bases on which reversionary heirship can be based should be alleged in 
the same suit for recovering property -(19(^) 31 Mad., 385. 

(c) Where the subject matter claimed is different the rule does not apply :^189^ 24 

Oalii, 88. .^0 ' 

(j^Beveral suits in respect of the liability to sale of eertain land in separate proceedings 
in execution under different decrees not barred : — (1680) 6 Cal., 559, 



KHAJOOBOONISSA V. BOTTSHAN }bHAN [1876] I.t.K. S CbI. 189 

(«) All the reliefB available to the eied^r under the same agreeihent oC the reversioner 
with the widow should be alleged in the same suit i-^KamiBwar Pershad v. Baj Kwnari 
A<i«a» (social. 79 P.O). * * 

(/) Dismissal for default might lead to rss judkata (1886) 10 Mad. , 372. 

ig) Rent being admitted to be due in the first action for rent under an agreement, in 
the second action it was not open to raise the defence of no consideration for the agree- 
ment : — Cooke V, Rickman, (1911) 2 K. B,, 112d. 

(A) First action for rent, under an agroement for a lease, defence, — no agreement oon- 
olnded ; second action under the same for farther arrears of rent, defence — no memorandum 
or note in writing as required by the Statute of Frauds ; not permitted : — Htmphfies v. 
Hiimphries, (1910) 2 K. B. 581 C. A.] 

[184] PBTVY COUNCIL. 

The 9th, 16th, 17th and 18th May, 1876. 

Present : 

Sir James W. Colvile, Sir Montague E. Smith and Sir 
Robert P. Collier 

Khajooroonifisa, Widow of Enayut Hossein, deceased Defendant 

versus 

Bowshan Jehan Plaintiff. 

[On appeal from the High Court of Judicature at Fort William in Bengal.] 

I Compromise — Appeal — Fraud — Mahomedan Law — Devolution of property — 
Deed of gift — Will — Presumption of marriage. 

In a suit brought on behalf of an infant daughter by her mother as guardian, a decision 
wa3 given partly for and partly against the defendant, who thereupon filed an appeal, which 
he afterwards withdtew in accordance with the terms of a compromise purporting to have been 
made with the mother and daughter. Subsequently, at the suit of the daughter, the compromise 
was set aside as fraudulent and collusive, and a review of the original decision, in so far as 
it was adverse to the plaintifi’s interest, was allowed. The defendant then applied that his 
appearmight be revived, but his application was rejected by the High Court, on the ground 
that he had deprived himself of his opportunity of appeal by his own fraudulent conduct. 
Held, by the Judicial Committee, that the effect of setting aside the compromise was to remit 
both parties to their original rights, and that if the plaintiff was to be allowed to be heard 
against so much of the original judgment as was unfavourable to her, the defendant must 
similarly be heard against so much of the same judgment as was unfavourable to him. 

The policy of the Mahomedan law is to prevent a testator interfering by will with the 
course of the devolution of property according to law among his heirs. But a holder of 
property may defeat the policy of the law by giving in his life-time the whole, or any part, of 
his property to one of his heirs, provided he complies with certain forms. This may be done 
by a deed of gift without consideration, or by deed of gift for consideration. A conveyance 
by deed of gift without consideration is invalid, unless accompanied by delivery of the 
thing given so far as it admits of delivery. In the case of a gift for consideration, the 
delivery of possession is not necessary for its validity, and no qneation arises as to the 
adequacy of the consideration ; but there mimt be an actual payment of the consideration by 
the donee, and a bond fide intention on thefartof the^dqnor to divest him in prasenti of the 
pft^rty and0 confer it oathe donee. Xthiineuiiibenst on Ihoee Who seii:^ transactions of 
this nature to show.) very eleaily that the forme of the Mahomedan law, whereby its policy 
is defeated, have been strictly complied with. 
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[iSB] By the Mahomedan law, a testator may bequeath one-third of his estate to a 
stranger, but cannot leave a legacy to one of his heirs without the consent of the rest. A 
will purporting to give one-third of the testator^ property to one of his sons as his executor, 
to be expended at the son’s discretion in undefined pious uses, and conferring on such son 
a beneficial interest in the surplus of such third share, held to be an attempt to give, under 
colour of a religious bequest, a legacy to one of the testator’s heirs, and to be invalid without 
the confirmation of the other heirs. 

Where a son has been uniformly treated by his father and all the members of the family 
as legitimate, a presumption arises under the Mahomedan law that the son’s mother was his 
father’s wife. 

This was an appeal from a decision of a Division Bench of the Calcutta 
High Court {see 5 W. B., 4), Kemp and Sbton-Karr, J.F., dated the 6th January 
1866, which affirmed a judgment of the Judge of Zilla Purneah, dated the 
28th March, 1865, and modified another judgment of the same Judge passed 
in the same suit, dated the 6th April, 1865 ; and also, by special leave of Her 
Majesty in Council, from certain orders of a Full Bench of the High Court 
rejecting applications for review of judgment {see 1 B. L. B., F. B., 1). ^ 

The suit in which the appeal arose was instituted in the Zilla Court of 
Purneah on the 5th May 1860, by the respondent Banee Bowshan Jehan 
against Bajah Enayut Hossein and others, to obtain possession of certain 
shares in the zamindari of Soorjapore and other property belonging to the 
estate of her paternal grandfather Bajah Deedar Hossein, and to which she 
claimed to be entitled partly in right of her father Nuzeeroodeen Hossein, 
directly and as heir of his brother Edoo Hossein, and partly in right of her 
paternal grandmother Bebee Loodhun. 

The facts of the case were the following : — On the 18th November 1839, 
Bajah Deedar Hossein, at that time the proprietor of an undivided moiety of 
the zamindari of Soorjapore, executed a deed of gift, in which it was set forth 
that, in consideration of a payment of Bs. 10,000, he gave to his eldest son, 
Enayut Hossein, one third of his moiety of the said zamindari. On the same 
date he also executed a will, in which he referred to the said deed of gift, and 
in which, after appointing Enayut [ 186 ] Hossein his executor, he gave the 
following directions for the disposal of that portion of his estate which was 
not included in the deed of gift : — 

• ♦ 

I divide the remaining two-thirds now under my possession, uninterfered and uncon- 
cerned by any one else, into three portions. One portion to be laid out as the executor may 
think proper for my, the testator’s, welfare hereafter, by charity, and pilgrimage, and keep 
up the family usage, namely, the expenses of the mosque, and tazeeadaree of the sacred 
martyrs, and for the comfort of the travellers, the surplus amount to be appropriated by 
himself, the executor. From the other two-thirds, after paying off all the debts of my credi- 
tors, giving allowances as per shares to the executor himself and my sons, daughters, and 
wives, the right-holders, and salary -holders, that is friends and servants, repairs of houses 
and Court expenses, &o., including other necessaries as below detailed without diminution 
and increase, he shall keep every one by his good conduct, and affection, contented and 
satisfied. It is also necessary for all persons having rights, heirs, and friends connected with 
me, to obey the said executor, and consider him my representative. 

None of the heirs hare power to sell, or divide the landed property mentioned in the will.” 

The moveable property he directed to be divided into three portions, one 
to be retained by Enayut fw general expenses, and the other two-thirds to be 
divided in aonnr^noe with the Mahom^an law. 
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• 

The details referred to in the body of the will as to the allowances to be 
paid were contained in a schedule, but whilst in the body of the will provision 
was made for the wives of the testator, an allowance of E!s. 175 by the month 
was given in the schedule to the wife of the testator, and monthly allowances 
of Rs, 75 to each of toxxv female servants. 

At the time when these instruments were executed, it would appear that 
the zamindari of Soorjapore was under albtacliment, the collections being made 
by a surbarakar. 

In May 1841, Enayut Hossein applied for mutation of names, in respect 
of the one-third share, which he claimed as his under his father’s deed of gift. 
This application was resisted by Deedar Hossein, who, in a petition to the 
Collector, dated the [187] 9th June 1841, alleged that he had received no 
consideration ; and that he never had any intention of parting with any part 
of his estate during his lifetime, and the application was in consequence 
rejected. 

On the 19th November, a petition was presented to the Collector, purport- 
ihg to proceed from Kajah Deedar Hossein, in which he admitted the deed of 
gift and consented to the mutation of names. This petition was dated the 
14th, and the Rajah died on the 15th November 1841. The Collector declined 
to act upon it. 

Rajah Deedar Hossein was survived by five sons, five daughters, and five 
wives, or (as the appellant contends) one wife and four concubines. The 
family belonged to the Sheea or Imameea sect of Mahomedans. On Deedar’s 
death, disputes arose among his heirs, which were carried both to the civil and 
criminal courts. On the 19th November 1842, in proceedings taken by Enayut 
♦Hossein under Act XIX of 1841, an order was passed by the Judge of Purneah, 
that, on furnishing security, he should be put in possession of his father’s 
estate. The Collector’s order, sanctioning the substitution of Enayut’s name 
for his father’s as proprietor of the zamindari, was not obtained until the 24th 
April 1844. 

Nuzeeroodeen, the respondent’s father and the third son of Deedar 
Hossein, died in the year 1844, and in 1852 his widow Khoobunnissa, as 
guardian and protector of her infant daughter Rowshan Jehan (the present 
plaintiff), instituted a suit to set aside the deed of gift and the wil], and to 
obtain possessic^ on behalf of her daughter of a 14-anna share (the daughters 
share) and on her own behalf of a two-anna share of Nuzeeroodeen’s property. 
The defendant Enayut Hossein relied on the deed of gift and will above 
referred to, contending that all that Nuzeeroodeen was entitled to was the 
allowance payable to him under the will. He alleged that in the year 1843, 
an amicable settlement for carrying out the terms of the will had been agreed 
to by all the members of the family, whereupon the allowances provided by the 
will had been paid by him to Nuzeeroodeen and the other beneficiaries, written 
receipts being given by them in acknowledgment of such payments. 

[188] Judgment in this suit was given by Mr. LOCH, at that time Judge of 
Purneah, on the 12th September 1855. He found as a fact that the deed and 
will had both been duly executed by Deedar Hossein. As to the will he held 
that by the Mahomedan law it was invalid without the consent of the heirs, 
and that their consent was not proved. As to the deed he held it to be valid, 
and to have the effect of transferring to Enayut Hossein one-third of Deedar's 
estate. He gave Khoobunnissa, as guardian of her daughter, a decree for 
fourteen-sixteenths of Nuzeeroodeen’s share of the remaining two-thirds. 
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Enayut Hossein appealed from that decision ; and Khoobunnissa would 
have had a clear right to a cross-appeal but for what subsequently transpired. 

On the 27th June 1855, while the above suit was pending, the defendant, 
Enayut Hossein, brought a cross-suit, in which he sought to have it declared 
that Khoobunnissa, on receipt of certain consideration, had agreed to conipro- 
mise the suit brought by her on her daughter’s behalf, and to recognize the 
validity of the will. This cross-suit was at first resisted by Khoobunnissa, but 
eventually on the 30th August 1856, petitions which purported to give the 
assent of Khoobunnissa" and her daughter Bowshan Jehan, aud in which the 
latter was represented as having then attained full age, were filed in Court, 
admitting the fact of the alleged compromise, and asking the Court to sanction 
it. An order was on the same day made by the Judge disposing of the case in 
accordance with the prayer of these petitions. Subsequently on the 10th 
December 1856, when Enayut Hossein’s appeal in the suit brought by Khoo- 
bunnissa came on for hearing by the Sudder Court, instruments of mutual 
compromise, one on behalf of Enayut Hossein, the other purporting to be on 
behalf of Khoobunnissa and of her daughter, were presented to the Court, and 
an order was made that the case be decided according to the instruments. 

On the 17th December 1859, Banee Bowshan Jehan presented a petition 
to the Sudder Court, in which she set forth that the order of the 10th December 
1856 had been fraudulently and collhsively obtained, and was not binding on 
her, as she [189] was not then of full age, and in which she asked to have 
the matter reopened by way of review. On the 6th March 1860, the Sudder 
Court declined to dispose of the matter upon review, and referred the petitioner 
to a regular suit. 

Bowshan Jehan accordingly brought the present suit. She alleged in hef 
plaint, that the deed of gift and the will set up by Enayut were not genuine nor 
valid, and that the suit brought by her mother on her behalf had been fraudulently 
compromised, she being then an infant. She prayed that the said compromise 
might be declared to be collusive and inoperative, that the alleged will and deed 
of gift might be set aside, that the order of the Judge of Purneah, dated the 
19th November 1842, under which Enayut Hossein had obtained possession of 
all his father’s property, might be reversed, and that possession might be 
awarded to her (the plaintiff) of the shares in Deedar Hossein’s estate accruing 
to her in right of her father Nuzeeroodeen, of her father’s brother Edoo Hossein 
and of her father’s mother Bebee Loodhun. 

The defendant, Enayut Hossein, filed a written statement, in which he 
urged that the suit brought by the plaintiff’s mother as her guardian had been 
settled and withdrawn, so as to bar the present suit. He also contended that 
the deed of gift and will which the plaintiff disputed were genuine and valid, 
and that under these Deedar Hossein’s younger children, including Nuzeeroodeen 
and Edoo, were only entitled to allowances by way of maintenance and not to a 
share of the estate, and that they had assented to and accepted that provision. 
As to the claim in right of Bebee Loodhun, he contended that Bebee Loodhun 
was not a wife of Deedar Hossein with a right of inheritance, but only a kadima 
or female slave. As to the claim in right of Edoo Hossein, he contended that 
Edoo bad survived Nuzeeroodeen, in which case the plaintiff was not entitled, 
under the Mahomedan law, to any share of his estate. 

The case was twice remanded to the Zilla Judge by the High Court, on the 
sebond occasion with specific issues for his determination {see W. B., 1864, 
p. 83). The Zilla Judge decided the first ten issues [100] which related to the 
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validity of the deed of gift and of the compromise, and the decree founded 
thereon, in the plaintiff’s favour ; but with regard to t^e other issues which 
related to the share to which the plaintiff was entitled in the estate of Deedar 
Hossein in right of her father Nuzeeroodeen, her uncle Edoo Hossein, and her 
grandmother Bebee Loodhun, he held that it was not proved that Bebee 
Loodbun was a wife of Deedar Hossein with a right of inheritance, or that 
Nuzeeroodeen had sur\rived his brother Edoo Hossein. He consequently rejected 
the plaintiff’s claim in respect of their shares. 

• 

From the decision of the Zilla Judge, both parties appealed. On appeal, 
the High Court upheld so much of the Judge’s decision as declared the com- 
promise not to be binding, but reversed his decision in respect of the shares of 
Edoo and Bebee Loodhun, to both of which they held the plaintiff to be entitled. 
The High Court next proceeded to consider the plaintiff’s claim to be heard 
against the validity of the deed of gift. With reference to this part of the case, 
it appeared that the only appeal which had been brought against Mr. Loch’s 
decision of the 12th September 1855. in which it was held that the deed of gift 
was valid, but the will invalid, was that hied by Enayut Hossein, which was 
afterwards withdrawn in accordance with the terms of the alleged compromise. 
The defendant consequently urged that it was too late for the plaintiff to ask 
for leave to appeal in a case which had been decided ten years before ; and at 
any rate, that, on the compromise being ^t aside, his own appeal against Mr. 
Loch’s decision should be allowed to revive. On this point the Court decided 
against the defendant and refused to allow him to revive his appeal ; but allowed 
the plaintiff to appeal from that decision, on the ground that it was only by the 
defendant’s fraudulent conduct that she had been prevented from appealing 
before. 

The High Court pronounced against the validity of the gift, and decreed 
the plaintiff’s appeal, dismissing that of the defendant. 

Applications for a review of judgment having been refused by the High 
Court, leave was obtained by the present appellant, [l91] Banee Khajooroon- 
nissa, on the death of her husband Enayut Hossein, to bring the present appeal 
to Her Majesty in Council. 

Mr. r. H. CowiCi Q. C., and Mr. J. D, Bell for the Appellant. 

Mr. Leith, Q. C., and Mr. Doyne for the Respondent. 

Mr. Gowie . — On setting aside the compromise, the High Court was bound 
to hear the defendant’s appeal against that part of the decision of the Zilla 
Court, dated the 12th September 1855, which declared the will to bo invalid. 

Sir J. Col vile. — ^We had better first hear what the respondent has to say 
on that point. If the High Court was right in refusing to hear the defendant, 
it may not be necessary to go into the question of the validity of the will. 

Mr. Leith . — The defendant was bound to prosecute his appeal within a 
certain time. Instead of doing so he chose to file a fraudulent compromise. 
He deprived himself by his own fraud of his opportunity of appeal. 

Sir J. Colvilb. — Limitation applies only to the time within which an 
appeal is to be presented. If presented in time, is there any rule which 
requires it to be prosecuted within a fixed time ? 

Sir B. Collier. — I s special leave required to revive the appeal ? 
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Sm M. Smith. — I f the defendant had a right to app^l, you cannot punish 
him for his fraud by depriving him of his appeal. Moreover, the plaintiff, not 
having herself appealed, her right of cross-appeal depended on the defendant’s 
appeal. 

Sir. J. Golvile. — The compromise having been set aside for fraud, we 
think the parties were remitted to their original rights. 

Mr. Cowie. — There remain four points to be argued : Ist^ the validity of the 
deed of gift ; Sindt the validity of the [192] will ; 3rd, the status of Loodhun ; 
4//i, the survival of Edoo. An objection was taken by the High Court, that 
the gift, being of a third part of the estate of the donor, was invalid under the 
Mahomedan law as to musha or confusion which denies effect to a gift of an 
undivided portion of a divisible thing. But where the thing given can be made 
certain, the law as to musha does not apply. See Baillie’s Digest of Mahomedan 
Law, Hanifoea, Book VIII, Chap. I, pp. 515, 516, of the 2nd edition ; see also, 
ibid. Chap. II, p. 520, where it is said that what is required is that the thing 
be separated at the time of taking possession, not at the time of the gift.” 
Here the donee could at once go to the Collector, and obtain registration of his 
separate interest in his individual name. There was nothing further to be done 
by the donor to make the gift effectual. The doctrine of musha was discussed 
in Ameeroonnissa Khatoon v. Abadoonnissa Kkatoon (15 B. L. B., 67 ; S. G., L. R., 
2 1. A., 87). The parties in that Qase were of the Suni sect, but the parties 
in the present case are governed by the Sheea doctrines of the Mahomedan law 
which are not identical with the Suni doctrines on the subject ot musha. 
According to the Sheea view, the gift of a share in joint and undivided property 
is lawful. See Baillie’s Digest of Mahomedan Law, Imameea, p. 204, and 
note 8. 

Moreover, the deed is expressed to be for a consideration. It was in the 
form known to the Mahomedan law as hibba-bil-awaz, and resembled a sale in 
all its properties : Macnaghten’s Principles of Mahomedan Law, Chap. V, 
para. 15 ; Baillie’s Digest of Mahomedan Law, Hanifeea, p. 123. In such trans- 
actions seizin of the donee is not essential to complete the transfer. [SlB J. 
CoLVliiE. — There must be an executed consideration.] What we submit is, 
that where there is no consideration, the gift is good if seizin follows ; but that 
where there is consideration, the gift is good without seizin. We meet both 
alternatives. There is evidence of consideration having been given, and there 
U evidence of seizin. As the property was under attachment, actual possession 
could not be had. But the defendant applied for, and eventually obtained a 
mutation C198] of names, which was the only way in which seizin could, 
under the circumstances, be taken. 

Next as to the will. The Zilla Judge had held the will to be invalid 
because it required, and had not received, the consent of tlie other heirs. Wo 
say, first, that consent was given, and, second, that no consent was necessary. 
There was evidence that Nuzeeroodeen had consented, and the plaintiff was 
bound by her father’s consent. But the Judge was mistaken in holding that 
the effect of the will was to give a bequest to one of the heirs, namely, to the 
defendant, which would require the consent of the rest. The testator leaves a 
third of his property to pious uses. That was within his powers, and the will is 
valid for that third : see Baillie’s Digest of Mahomedan Law, Hanifeea, Book 
X, Chap. I, pp. 624, 626, of 2nd edition. [SiB J. COLVILE. — The testator might 
give to his son as executor for pious uses. Mr. Leith— do not dispute a 
testator’s power to make a bond fide gift to pious uses.] The restriction against 
Sr bequest to an heir is a doctrine of the Suni law. Under the Sheea law there 
does not seem to be any such rule : Baillie’s Digest, Imameea, p. 244. 
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The plaintiff’s claim in right of her grandmother, Bebee Loodhun, must 
fail, if Bebee Loodhun was not herself entitled to any share of Deedar Hossein’s 
estate. She is not shown to have stood in any different position from that of 
the other three female servants mentioned in the schedule to the will, to whom 
a monthly allowance of Hs. 75 is to be given. If a wife at all, she appears, as 
held by the lower Court, to have been only a temporary wife, who, under the 
Sheea law, would not inherit : Baillie’s Digest, Imameea, pp. 44, 344. Moreover, 
Loodhun, by accepting the allowance given her by the will, indicated her 
consent. 

The plaintiff's claim in right of her uncle Edoo depends on whether her 
father, or Edoo, died first. The evidence seemed to show that Edoo died after 
Nuzeeroodeen, and in that event it is admitted that the claim fails. 

Mr. Leith, Q.C., and Mr. Boyne for the Respondent. — An ordinary deed 
of gift requires seizin, that is, possession to [194J give it validity, but in the 
present case the instrument is said to be a hibba-bil-awaz, a deed of gift for 
consideration, which, by the Mahomedan law, is of the nature of an exchange 
or sale, and if bond fide requires no seizin to perfect the transfer. To make a 
transaction of this nature binding, there must ho consideration actually given, 
and there must bo an intention on the part of the donor to divest himself and 
pass the property to the donee. But here there is no good evidence of the 
consideration expressed in the instrument^having been received. The passing 
of the consideration is not a mere formality. [SlR R. CoLLlEli. — It might be a 
formality and yet essential under the Mahomedan law. that it should take place 
at the time. ] It was clear from the evidence that there was no intention on 
the part of Deedar Hossein to divest himself and pass the property during his 
lifetime. He opposed Enayut’s attempts to obtain mutation of names, and 
possession by mutation of names was not in fact obtained till some years after 
his death. A gift which is not to have effect until the death of the donor is a 
legacy whicii one heir cannot take without the consent of the rest : Macnaghten's 
Principles of Mahomedan Law, Chap. V, “ On Gifts,” sec. 11. Moreover, at the 
date of the deed the property was under attachment, and not in the actual 
possession of Deedar Hossein. A gift of a thing, not in the possession of the 
donor, is void : Ibid,, sec. 3, and see Precedents of Mahomedan Law, Case VI, at 
p. 201. This was a mutual gift which requires mutual seizin : see Hedaya, 
Book XXX, Chap. II, Hamilton’s Transl., Vol. Ill, p. 306, where it is said 
“If a person give something to another, on condition of that other giving 
something to him in exchange for it, the mutual seizin of the respective returns 
is regarded ; that is to say, the contract is nothing till the two seizins take 
place.” 

As to the will. It is argued that, although the will bears on its face a 
bequest to Enayut of one-third of the property not dealt with by the deed, the real 
intention is to create a trust for pious uses. But Enayut has a discretion to 
give what he pleases to these uses, and he has a beneficial interest in what 
remains over after these uses are satisfied. Moreover, with regard to the 
remaining two-thirds of the testator’s property, the will creates as a perpetual 
trust for the benefit of C1983 persons other than the heirs, and gives Enayut a 
power to control the shares of the heirs. This by Mahomedan law is invalid 
without the consent of the other heirs. [Mr. Cowie , — I only argued that the 
will was good for one-third,] 

As to the status of Bebee Loodhun. It was for the appellant, who alleges 
that Bebee Loodhun was only a temporary wife, to establish that peculiar and 
exceptional kind of marriage. As to temporary marriages, see Baillie’s Digest, 
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Ixnamee^i, Introduction, p. xiv, and see pp. 12, 29, 39, 41, 42. It appears from 
the passages cited, that, if no mention is made of time, the contraqt is per- 
manent.' [ Sib J. Colvilb. — If a term is limited and the connection continue 
beyond that term, what is the status of the woman ? SiB M. SMITH. — It would 
seem from what is said at p. 44 of Baillie’s Digest, Imameea, that her position 
after the time limited would be that of a concubine.] The point that ihe 
marriage was temporary was not taken by the defendant. His allegation was 
that Bebee Loodhun was a female servant or slave. [ SiB J. COLVILE. — What 
proof did you give of her status ?] She lived for eighteen years in Deedar*s 
house, and was the acknowledged mother of a son, whom Deedar recognized to ' 
be his lawful son. A presumption is raised from these circumstances in favour 
of marriage requiring to be rebutted. Macnaghten’s Principles of Mahomedan 
Law, Chap. VII, Sec. 32, and see Khajah Ilidayut Oollah v. Bai Jan Khanum 
(3 Moore’s I. A., 295). [SiB J. Colvile referred to Mussamut Jariut-ool-butool 
V. Mussamutt Hoseinee Begum (11 Moore’s I. A., 194) ; SlB M. SMITH referred 
to Newab Mulka Jehan Saheba v. Mahomed Dshkurree Khan (8 Mad. Jur„ 306), 
decided by their Lordships on the 20th March 1873.] 

Mr. Cowie replied. 

At the conclusion of the argument, their Lordships’ Judgment was 
delivered by 

Sir R. P. Collier (who after stating the facts continued) : — The case came 
on appeal before the High Court, who gave [196] a very elaborate judgment in 
January 1866. The High Court agree with the learned Judge of the Zillah Court 
in his finding on all the ten issues relating to the compromise, and there being 
two concurrent findings upon these issues, which are questions of fact, their 
Lordships are by no means disposed to disturb them. Indeed, it has scarcely 
been argued that, giving effect to the rule on this subject, they should be dis- 
turbed. 

The High Court next came to the conclusion that the compromise being set 
aside, owing to fraud and collusion on the part of Bnayut Hossein, Bnayut 
Hossein’s right of appeal against Mr. Loch’s judgment was not revived, whereas 
the right of appeal on the part of the plaintiff Rowshan Jehan was revived. 
From that finding their Lordships differ. It appears to them that the effect of 
setting aside the compromise was to remit both parties to their original rights, 
and that if the plaintiff is to be allowed to be heard to appeal against so much 
of the decision of Mr. Loch as is against her, Enayut Hossein ought to be heard 
to appeal against so much of the decision as is against him. 

The High Court further affirm the decision of Mr. Loch on the subject of 
the will, which was in favour of the plaintiff, but they reverse his decision so 
far as it concerns the deed, which was against her. Further, they reverse the 
decision of Mr. Muspratt upon the two questions of the right of the plaintiff to 
succeed to Edoo Hossein, and of her right to succeed to her grandmother. The 
case, therefore, reduces itself to four questions, — first, the validity of the deed ; 
secondly, the validity of the will ; thirdly, the survivorship between Edoo and 
Nuzeeroodeen ; and fourthly, the plaintiff’s right to succeed to her grand- 
mother. 

The policy of the Mahomedan law appears to be to prevent a testator 
interfering by will with the course of the devolution of property according to 
law among his heirs, although he may give a specified portion, as much as a 
third, to a stranger. But it also appears that a holder of property may, to a 
certain extent, defeat the policy of the law by giving in his lifetime the whole 
or any part of his property to one of his sons, provided he conciplies with 
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certain forms. It is incumbent, £197] however, upon those who seek to 
set up a proceeding of this sort, to show very clearly that the forms of 
the Mahomedan law, where1)y its policy is defeated, have oeen complied with. 
There is no question of the execution by Bajah Deedar Hossein of this 
deed giving one-third to his son Enayut on the 10th November 1839. The 
deed was either — to use English expressions — a deed of gift simply, or a 
deei^ of gift for a consideration. If it was simply a deed of gift without 
consideration, it was invalid unless accompanied by a delivery of the thing 
given, as far as that thing is capable of delivery^ or, in other words, 
by what is termed in the books a seizin on the part of the donee. In their 
Lordships' judgment there was no delivery of this kind. Even assuming that 
although the estate was under attachment, a sufficient seizin in it remained to 
the donor which he could impart to the donee, still it appears by the evidence 
of Mr. Perry, which is treated as trustworthy on both sides, that in point of 
fact Bajah Deedar Hossein remained in receipt of the rents and profits of the 
property until his death. Therefore, if the deed were a mere deed of gift, there 
was not that delivery of possession which was necessary to give it effect by 
Mahomedan law. A question which was touched upon, though not much 
argued, viz., whether the doctrine of Mahomedan law relating to confusion of 
gifts ” applied, appears not to arise, as there was no delivery of possession. 

But it was contended that this was a deed of gift for a consideration, and 
therefore that the delivery of possession was unnecessary. But it was conceded 
that in order to make the deed valid in this view of the case, two conditions at 
all events must concur, viz., an actual payment of the consideration on the part 
of the donee, and a bond fide intention on the part of the donor to divest him- 
self in prcBsenti of the property, and to confer it upon the donee. Undoubtedly, 
the adequacy of the consideration is not the question. A consideration may be 
perfectly valid which is wholly inadequate in amount when compared with the 
thing given. Some of the cases have gone so far as to say that even a gift of a 
ring may be a sufficient consideration ; but whatever its amount it must be 
actually and bond fide paid. 

[198] (His Lordship then considered the evidence bearing on the 
payment of the consideration, and continued) : — Taking into consideration 
all these circumstances, their Lordships have come to the conclusion, that 
the transaction set up on behalf of the defendants was not a real one, that no 
real consideration passed, that there was no intention on the part of the Bajah 
to part with the property at once to his son, but that both father and son were 
endeavouring to evade the Mahomedan law, by representing that to be a present 
transfer of property which was intended only to operate after the father’s death. 
Their Lordships, therefore, agree with the High Court in their view of the effect 
of the deed. 

The next question arises as to the will. It was found as a fact by 
Mr.LoCH that the heirs had not consented to this will; and with that finding their 
Lordships are satisfied. But it was argued by Mr. Oovtie, firsts that the will did 
not require confirmation : secondly, that at all events sc much of it as gave one 
third to Enayut Hossein for pious uses was not in contravention of Mahomedan 
law, and was therefore valid without confirmation. The effect of the will is, 
in the first place, to declare Enayut Hossein the executor and representative of 
Deedar, and to direct him to. look after the zamindari, and so forth. Then 
follows this passage ; IHis Lordship read the portion set out {ante, p. 196) 
and proceed^] ; — ^This will, in its general scope, appears to their Lordships to 
be in contravention of Mahomedan law. With respect to the limited conten- 
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tion, that it may be supported with respect to the devise of the one-third share, 
it appears further to their Lordships that that devise, considering the vague 
character of it, and that the benetioial interest is left to Enayut Hossein after he 
has devoted what he may deem sufficient to certain indefinite pious uses, is in 
reality an attempt to give, under colour of a religious bequest, an interest in one- 
third to Enayut Hossein, in contravention of Mahomedan law. 

o 

(After finding that there was no ground for reversing the decision of the 
High Court on the question of the survivorship [199] between Edoo Hossein 
and Nuzeeroodeen, His Lordship continued) : —There remains the question 
of the right of the plaintiff to succeed to Bebee Loodhun, and that depends 
upon whether Bebee Loodhun was merely a concubine or a wife. It is an 
undisputed fact that Nuzeeroodeen, the son of Bebee Loodhun, was treated 
by his father and by all the members of the family as a legitimate son. It is not 
that he was on any particular occasions recognized by his father, but that he 
always appears to have been treated on the same footing as the other legitimate 
sons. This of itself appears to their Lordships to raise some presumption that 
his mother was his father’s wife. That such a presumption arises under 
such circumstances appears to have been laid down in a case which has been 
referred to, Khajah Hidayut Oollah v. Bai Jan Khanum (3 Moore’s I. A., 
295, at p. 318), in which Dr. LUSHINGTON, who delivered the judgment of 
this Board, makes this observation: — “ The effect of that appears to be, 
that where a child has been born to a father, of a mother where there has 
been not a mere casual concubinage, but a more permanent connection, and 
where there is no insurmountable obstacle to such a marriage, then, according 
td the Mahomedan law, the presumption is in favour of such marriage having 
taken place.” In this case there is no evidence that Bebee Loodhun was a 
woman of bad character, or that her connection was merely casual. She 
appears to have lived in the house at all events up to the death of the Bajah. 

The same doctrine was laid down rather more strongly in a recent case 
which came before this Board on the 20th March 1873. In the case of 
Newab Mulka Jehan Saheba v. Mahomed Ushkurree Khan (8 Mad., Jur., 306), a 
case from Oudh, and a Sheea case, their Lordships say : — This treatment of 
the daughter by the appellants ” — that is to say, the treatment of the daughter 
as a member of the family — “ affords a strong presumption in favour of the 
right of her mother to inherit from her.” The question there was whether the 
fbother, who was said to be a slave girl, inherited from her daughter, whom 
she survived, the same question which would have arisen in this case if Bebee 
[ 200 ] Loodhun had survived her son Nuzeeroodeen. Their Lordships go on to 
say, after noticing various acts of acknowledgment of the legitimacy of the 
child : — “ After these acknowledgments, Mulka Jehan and the appellants who act 
with her ought in their Lordships’ view to have been prepared with strong and 
conclusive evidence to rebut the presumption raised by their own acts and 
conduct ; and in the absence of such evidence, they think the presumption must 
prevail.” 

It appears to their Lordships, therefore, that the undoubted acknowledg- 
ment by the father and by the whole family of the legitimacy of Nuzeeroodeen 
raises some presumption of the marriage of his mother. But it is said that 
that presumption is rebutted. The evidence chiefly relied upon for that pur^se 
is the will of the Bajah, in which undoubtedly there is this expression : — * For 
the maintenance of four female servants monthly, 75 ; annually, 900,” and 
Bebee Loodhun does appear to have been one of those female servants there 
mentioned. At the same time, it is to be observed, this expression poours only 
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in the schedule ; whereas in a part of the will preceding that schedule there is 
this expression ; — ** The shares of the executor and of the sons, daughters, and 
wives of the testator and other claimants from the estate fixed annually at " so 
and so ; and the subsequent provision for the maintenance of every female 
servant appears to be an expansion of that paragraph in which they are spoken 
of as wives. 

But further, there is the undoubted acknowledgment by Bnayut Hossein 
himself of Beebee Loodhun being a wife, inasmuch as when Khyroonnissa, the 
principal wife, brings a suit against him, Enayut Hossein objects on the 
ground that Beebee Loodhun, one of the other wives, is not joined. « 

Under these circumstances, it appears to their Lordships that there is 
evidence, not only from the acknowledgment of Nuzeeroodeen’s legitimacy by 
the family, but from the admission of Bnayut Hossein, that Beebee Loodhun 
was a wife, and not merely a servant. It is indeed alleged that she was what 
is called a temporary wife, and among the Sheea sect there appears to be a 
power of taking a mere temporary wife.* But it is to be observed that there is 
no evidence of hers being what is called C^Ol] a temporary marriage, and 
indeed the witnesses who seek to impugn the marriage on the part of the defend- 
ant speak of Beebee Loodhun not as a temporary wife but as a mere servant. 
The question, therefore, seems to be not whether she was a temporary wife in 
the sense attached to that term in Mahomedan treatises, but whether she was 
a wife or whether she was a mere servant. On the whole their Lordships 
concur with the finding of the High Court. The evidence preponderates that 
she was a wife and not as a mere servant, though no doubt a wife of an inferior 
order. 

A question further arose as to the amount of the share which the plaintiff 
would be entitled to, assuming that Beebee Loodhun was a wife, and it would 
certainly seem that her share would only be a fifth of an eighth, that is a 
fortieth share ; whereas she appears to have received something more by the 
decree of the Court. But it is to be observed that this in a great measure is a 
matter of detail and possibly a clerical error or miscalculation, which might have 
been set right on an application to the High Court, and that in fact the High 
Court did invite applications for the purpose of remedying errors of this kind. 

The result is, that with the exception of the slight variation of amount in 
the case of the claim of Mussamut Beebee Loodhun, their Lordships will 
humbly advise Her Majesty to affirm the decree of the High Court and to 
dismiss this appeal with costs. t 

Appeal dismissed. 

Agents for the Appellant : Messrs. J, H, and H, B, Henderson, 

Agent for the Respondent : Mr. T, L, Wilson, 


NOTES. 

( 1. STRICT PROOF OF ALIBNITIONS DEFEATING THE MAHOHEDAN LAW 
OF SUCCESSION- 

** The policy of the Mahomedan law appears to be to prevent a testator interfering by 
will with the course of the devolution of property according to law among his heirs, although 
he may give a specified portion, as much as a third, to a stranger. But it also appears that a 
holder of property may, to a certain extent, defeat the policy of the law by giving in his 
lifetime the whole or any part of his property to one of his sons, provided he complies with 
certain forms. It is incumbent, however, upon those who seek to set up a proceeding of this 
sort, to show very clearly that the forms of the Mahomedan law, whereby its policy is 
defeated, have been complied with (2 Cal. 196, 197). 
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See the obiervations of the Prii^ Oonnoil to a eimilar efteot in 11 M. I. A., 517 or 646 and 
647. 

See also Chaudhri MehM Hasan v. Mahammad Hasan (1^) 33 I. A., 61 at 70. 

Strict proof required :-*(1880) 6 Bom., 238. 

Strict proof of compliance with the requirements of the waqf law required : — (1880) 13 
All., 261. 

II. FORMALITIES OF GIFT IN MAHOMEDAN LAW— 

The rule as regards delivery of possession was reaffirmed in (1905) 28 All., 439 P. 0. : 33 
I. A., 68. ‘ i 

f (a) Unequivocal manifestation on the premises of intention to transfer is' sufficient (1884) 
9 Bom., 146 ; (1904) 6 Bom. L. R., 983. 

(6) Transfer of possession of the house with attornment of tenants completes the gift, 
even if a portion of the donor’s property remains on the house and the donor continues 
to reside in the house after a temporary absence : — (1905) 29 Bom., 468. 

(c) Shiah Will to heirs invalid if it exceeds one>third to heirs without consent of heirs after 
death of testator : — (1908) 30 All., 163. * 

(d) Where the gift is coupled with consideration the actual payment of the consideration 
must be proved, and the bond fide intention of the donor to divest himself in pr^rsenfi 

. of the property and to confer it upon the donee must also be proved : — (1906) 28 All., 
439 P. C. : 33 I. A., 68. 

(e) Delivery of possession is unnecessary where the gift by the husband to the wife is in 

lieu of dower (1899) 23 Mad., 70 : 9 M. L. J., IBs! 

But see (1908) 13 0. W. N., 160, where it was pointed out that the Transfer of Property 
Act, 1882, Would govern such a case. 

(/) Where there is a real and bond fide intention on the part of the father or other 
guardian, the donor, the law will presume the subsequent holding to be on behalf 
of the minor :-(1875) 16 B, L. R., 67 : 2 I. A., 87 : 23 W. R., 208. 

{g) As to gifts where income is reserved to the donor, see 11 M. I. A., 517 at 547 and 
548; also (1882) 9 Gal., 138. 

(h) Gifts in future are void : — (1882) 9 Gal., 138. * 

(i) Greationof life estates inconsistent with the Mahomedan law : — (1888) 13 Bom., 264. 
(/) As to gifts of shares in companies, see (1907) 35 Gal., 1 P. G. 

III. EFFECT OF ACKNOWLEDGMENT OF BON AS LEGITIMATE ON THE STATUS 
OF THE MOTHER AS WIFE— 

^ A Mahomedan kept two women, by one of whom he had a child who was acknowledged. 
The evidence of treatment being nearly equal in both cases, and not of itself sufficient to 
raise the presumption of marriage, the mother of the acknowledged child was presumed to be 
the wife while a similar presumption was not drawn in the case of the other, on the ground 
that full effect cannot otherwise be given to the acknowledgment : — (1881) 100. L. R., 293. 
Bee also (1873) 8 Mad. Jur., 306 P. G. ; (1886) 8 All., 234 ; and (1881) 3 All., 723.] 
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The 18th Jamtary, 1877. 

Present ; 

Sir Richard Garth. Kt;, Chief Justice, and 
Mr. Justice Macphbrson. 

—4 

Mackintosh 

versus 

Hunt. 


Contract Act (IX of 1872), s. 74 — Promissory note — Stipulation to pay 
interest at high rate on default in payment of note — Penalty. 

The defendant and one D, on the 6th April, 1875, gave to the plaintiff, a money-lendor, a 
promissory note, by which they jointly and severally promised to pay the plaintiff on the 6th 
September Rs. 400 for value received in cash in hand paid, on signing and delivering this 
bond : should wo neglect or fail to pay this amount on due date, then only shall it carry 
interest from and on due date to date of payment at the defaulting rate of 10 per cent. 
mensem,'* At the date of the note, the defendant and D were in the plaintiff’s debt in 
respect of other promissory notes, and a sum of Rs. 100 was deducted from the amount of the 
note of the 6th April, in respect of one of these which was given up and in respect of interest 
on three others. A further sum of Rs. 125 was deducted as interest in advance for the live 
months previous to the due date of the note, and the balance Es. 175 was paid by cheque to D. 
D died before the note became duo. In a suit brought to recover Rs. 400 principal, and Rs. 40 
interest, on the promissory note, on default being made in payment — Held, this was not a 
case in which a certain sum was agrehd to be paid on a breach of contract, and therefore s. 74* 
of the Contract Act did not apply. The stipulation to pay interest at the “ defaulting rate ” 
was not in the nature of a penalty. Held, also, that looking at the nature of the transac- 
tion, the note contained a false statement of the consideration, which amounted only to 
Bs. 275 ; and there being nothing to show that the defendant understood the real nature of the 
transaction, the rate of interest being exorbitant, and the consideration inadequate, the tran- 
saction was not one which ought to be enforced by a Court of Equity. * 

* [ Sec. 74 : — When a contract has been broken*,' if a sum is named in the contract as 
the amount to be paid in case of such breach, or if tJte contract 
Compensation for breach contains any other stipulation by way of penalty, the party com- 
of contract where penalty plaining of the breach is entitled, whether or not actual damage 
stipulated for. or loss is proved to have been caused thereby, to receive from 

the party who has broken the contract reasonable compensation 
not exceeding the amount so named, or, as tlie case nray be, the penalty stipulated for. 

Explanation. — A stipulation for increased interest from the date of default may be a 
stipulation by way of penalty. 

Exception. — When any person enters into any bail-bond, recognizance, or other instru- 
ment of the same nature, or, under the provisions of any law or under the orders of the 
Ciovemment of India or of any Local Goveniment, gives any bond for the performance of any 
public duty or act in which the public are interested, he shall be liable, upon breach of the 
condition of any such instrument, to pay the whole sum mentioned therein. 

Explanation. — A person who enters into a contract with Government does not necessarily 
thereby undertake any public duty or promise to do an act in which the public are interested.} 
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BefebbncB to the High Ooart, by the first Judge of the Oaloutta Court of 
Small CauaeS) under s. 7^ of Act XXVI of 1864. 

r 

The following was the order of reference : — 


** The plaintiif, who is a well-known money-lender and frequent suitor in 
this Court, sued the defendant to recover Bs. 400 as principal, and Bs. 400 as 
interest, alleged to be due on a [20S]^promissory note, made by the defendant 
and one Norman Dutt, of which the following is a copy : 

* Stamp Paper — Bs. 2. 

Calcutta, 6th April, 1875. 

Rs. 400. 


On the 6th September, 1875, we, jointly and severally as principals, promise to pay to 
Mr. H. Mackintosh, or order, the sum of Rs. four hundred, for value received in cash in hand, 
paid on signing and delivering this bond : should we neglect or fail to pay this amount on due 
date, then only shall it carry interest from and on due date to date of payment at the default- 
ing rate of 10 per cent, per mensem. 

(8d.) Norman Dutt. 

,, B. HUNT. 


** The making of the promissory note was admitted by the defendant ; and 
the plaintiff, on his side, admitted that, at the time of the making of the note, 
he had deducted in advance Bs. 125, being interest at the rate of 6i per cent, 
per mensem for the five months previous to the due date of the note, vis., the 
6th September, 1875. Norman Dutt, the other maker of the note, died at the 
latter end of April 1875. 

** It appeared in evidence that the defendant had never taken the trouble to 
read the note when he signed it, and that the amount of the note was paid to 
Norman Dutt, the other maker of the note, on the 7th \pril, 1875, according 
to a memorandum signed by him (Norman Dutt) somewhat as follows : — 


Discount ofi (that is to say, the interest paid in advance) 
Money payable on one old promissory note delivered up 
Money payable as interest on three other promissory notes 
Balance paid by a cheque on the Bank of Bengal 


RS. A. V 
125 0 0 
76 9 6 
23 6 6 
175 0 0 


Rs. . 400 0 0 


** It is also in evidence that Norman Dutt owed the plaintiff money on 
other promissory notes. 

[2041' ‘ The defendant pleaded fraud, not fraud— in the sense of undue 
influence or over-reaching — but fraud in so far as the plaintiff had not paid the 
full amount of Bs. 400 as promised by him. I was satisfied, however, from the 
evidence that the plaintiff had, by special arrangement with Norman Dutt, paid 
the Bs. 400 as above mentioned, and accordingly overruled the plea of fraud. 

* [ Sec. 7 : — In any cause of an amount exceeding five hundred nipeas, the Judges of the 
said Courts of Small Causes shall reserve any question of law or 
In what cases questions equity or any question as to the admission or rejection of any 
to be reserved for the evidenceastowhichthey shall entertain any douto, or which they 
opinion of the High Court, shall he requested by either party to the suit to reserve, for the 
opinion of the High Court, and shall give judgment, contingent 
upon the opinion of the said High Court, on a case which they shall thereupon be entitM to 
state to the said Court. If only two Judges sit together and shall differ in opinion, the question 
on Which they differ shall be so reserved.] 
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The defendant also pleaded, and it vras strongly urged on his behalf, that 
the defaulting rate of interest payable, viz., 10 per cent per memem, or 130 per 
cent, per annum^ must be considered as a penalty, and thflt it is consequently 
one of those oases in which a Court of Justice will give equitable relief. 

** In the first place it has been contended that s. 74 of Act IX of 1872 
(Contract Act) is applicable to this case, and that consequently I need only give 
to the plaintiff reasonable compensation, not exceeding the rate of interest 
named; but I am of opinion that s. 74 ^of that Act only applies to oases where 
an actual sum is fixed between the parties to be paid as compensation in the 
event of a breach of the contract ; in other words, where the sum so fixed would 
otherwise be called liquidated damages, and also no doubt to cases where an 
actual penal sum has been fixed. But, even if the section is applicable, it 
would still be necessary to decide whether I ought to give the plaintiff the full 
amount named by the parties themselves, or give him reasonable compensation 
only, and whether, in so giving him compensation, I ought to take as my guide 
previous decisions on somewhat similar points. I am inclined to agree with 
Mr. Macrae, where he says, at page 80 of his Work on the Contract Act, 1872 — 

* But as the terms of this section leave it open to the Court in all cases to 
award leas than the amount named, the rules on which the English Courts have 
proceeded in observing the distinction should serve as guides to the Courts here 
in exercising the discretion conferred upon them by this section’ ; so that whether 
the section is applicable or not, I think I ought to be guided by the old law in 
coming to a conclusion as to the amount to be allowed to the plaintiff on the 
promissory note. 

'* In this case the 10 per cent, per mensem interest becomes payable if the 
principal sum of Bs. 400 remains unpaid on the [208] 6th September, and it is 
payable from that date, and not from the date of the bond, and herein the 
circumstances of this case differ materially from those of the case of Bichook 
Nath Panday v. Bam Lochun Sirigh (11 B. L. B., 135), where it has been held 
that the increased rate of interest payable on default of payment of a lower rate 
from the date of the bond was in the nature of a penalty, and that the plaintiff 
was only entitled to recover interest at a reasonable rate. Here the high or 
higher rate of interest becomes payable on the happening of one event only, viz., 
the failure to pay the Bs. 400 on the 6th September. It is not a promise to pay 
a very large sum immediately on failure of the payment of a much smaller sum* 
If the defendant, on the 6th of October, had paid up in full, he would only have 
paid Bs. 400 plus Bs. 48 as interest. I am of opinion, therefore, that the 
contract to pay the high rate of interest is not in the nature of a penalty, and I 
am fortified in this opinion by the decision of Lord BOMILLY in Herbert v. 
Salisbury and Yeovil Railway Company (L. B., 2 £q., 221). There the contract 
was to pay certain purchase-money with 4 per cent interest on or before the 
1st July 1868, in default of payment of the purchase-money on that date 5 per 
cent., and again in default of payment of the purchase-money on or before the 
1st January 1859, 8 per cent, on all moneys remaining unpaid. And His 
Lordship says : — * Here the parties thoughtfit to enter into the contract that the 
rate of interest was to be 4 per cent, up to a certain date, 5 per cent, for the 
next half year, and 8 per cent, for every subsequent year. I know of nothing to 
prevent persons entering into a contract of that description’. A decision of 
HO'LljOVJAY,3,,v\z,,AdankyRamaChandra Bow\,Indukuri Appalaraju Garu (2 
Mad. H. G. Bep,, 451) in which the whole matter was considered at great length, 
supports my views, and also to some extent the case of Omda Khanum v. 
Brqjendro Coomar Boy Chowdhry (13 B. L. B., 451), while I find that there are 
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two contrary decisions of the Bombay High Court — Moioji Batnaji v. Sheikh 
Husen (6 Bom. H. C. Bep., A.C., 8) and Pava Naga^i v. Chvind Ba/mji (10 Bom. 
H* C. Bep., 382). ^hose two latter [ 806 ] decisions are on all fours with the 
present case, but the former one seems not to have been considered at all, and 
in the latter the learned Judges, acting upon the rule stare deotsis, refus^ to 
consider the question, whether or no the former one was rightly decided.’ 

I, t 

For the above reasons, I am of opinion that I must follow Act XXVIII 
of 1855, B. 2,’''' and adjudge to the plaintiff the amount of interest agreed upon 
between the parties. 

** But as the question is one of considerable importance, and one which 
frequently arises in this Court, I think 1 ought to refer it to the High Court. 
I, therefore, refer the following questions : 1st, whether or no s. 74 of Act IX of 
1872 is applicable to this case ; 2nd, if such section is not applicable, whether 
or no the defaulting rate of interest, mentioned in the promissory note, is to be 
considered in the nature of a penalty, and that it is consequently a case in which 
the Court ought to decree interest at a reasonable rate only ; 3rd, if such 
section is applicable, whether or not the Court ought to allow the full amount 
of interest agreed upon, or allow only a reasonable rate of interest. 

Contingent on the opinion of the High Court, my judgment will be for 
the plaintiff for Bs. 800.” 

The parties were not represented by Counsel in the High Court. 

The Opinion of the High Court was as follows : — 

Garth, C. J. — We are of opinion that the contract to pay interest at 10 per 
cent, per mensem, if the principal sum of Bs. 400 were not paid on September 6th, 
the due date of the promissory note, is not in the nature of a penalty. It is true that 
this rate of interest is in the note called a defaulting rate but, notwithstanding 
this expression being used, the contract is in fact merely that if the sum of 
Bs. 400 be not paid on a certain day, it shall from that day bear interest at 10 
per cent, per mensem, or, in other words, at 120 per cent, per annum. In such 
a provision there is nothing in the nature of a penalty more than there is in a 
provision, that the promissory [ 207 ] note shall bear interest from the day of its 
Tlate. The case seems to us to differ wholly from that class of cases in which 
a certain sum is agreed to be paid on a breach of contract, and therefore s. 74 
of the Contract Act (IX of 1872) does not apply. 


But, taking the facts as found by the Judge, the effect of the transaction 
between the parties is not what the learned Judge supposes it to have been. 
He is not correct when he says that the plaintiff took interest at the rate of 
6i percent, per mensem only for the five months up to September 6th. What 
happened (as found by the Judge himself) was this : on the making of the 
promissory note the plaintiff, the money-lender, paid or gave value to one of 
the makers to the extent of Bs. 275 ; and adding to that sum Bs. 125 
as discount or interest on Bs. 275 for the five months up to the 6th of 
September, the note, dated the 6th of April, was given for Bs. 400 payable 
on September 6th. 


• tSeo. 2 : — In any tuit in which interest is recoverable, the amount shall be adjudged or 
r» * * * decreed by the Court at the rate (if any) agreed upon by the 

‘Bate Of lo oe jjq gjjjjl agreed upon, at such rate 

decreed by Cdfirts. Court shall deem reasonable.] ♦ 
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It may be true that Bs. 126 as interest for five months on Bs. 400 is 
interest at the rate 6} per cent, per mensem ; but the sum actually advanced, 
or for which value was given, was not Bs. 400, but only Bs? 275. And Bs. 125 
as interest for five months on Bs. 275 is interest at the rate of nearly 10 per 
cent, per mensem, and is considerably more than 100 per cent, per annum. 

The plaintiff having thus paid or given valuq for Bs. 276 only, took a 
promissory note, payable at the end of five* months for that sum, pliLS Bs. 125 
as interest, i.e., for Bs. 400 ; which last-mentioned sum was from the due date 
of the note to bear interest at 120 per cent, per annum. And this being the 
true nature of the transaction, the promissory note contains a false statement 
of the consideration, for in it the makers promise to pay '' Bs. 400 for value 
received in cash in hand paid on signing and delivering this bond.” 

Considering that the promissory note does not state truly the transaction 
between the parties ; that beyond the fact that he signed the note, there is 
nothing to show that the defendant understood the real nature of the trans- 
action ; that the rate of interest is exorbitant, and the considerations grossly 
inadequate, [208] we think the transaction is not one which ought to be 
enforced by a Court of Equity. The Calcutta Court of Small Causes is 
empowered to entertain equitable defences, and ought, as it appears to us, on 
the facts found, to have given the defendant relief. 

The judgment for Bs. 800 is set aside, and judgment will be entered for 
the plaintiff for Bs. 400 with interest at 12 per cent, per annum from September 
6th, 1875, to the date of suit, without costs. 

NOTES. 

[ 1. 8TATUT0RT MODIFIGATION- 

The Indian Contract Act was amended in respect of this provision by Act VI of 1899. 
The section as amended stands thus : — 

Sec. 74 : — When a contract has been broken, if a sum is named in the contract as the 
amount to be paid in case of such breach, or if tJie contract cofitains any other stipulation by 
way of penalty, the party complaining of the breach is entitled, whether or not actual 
damage or loss is proved to have been caused thereby, to receive from the party who has 
broken the contract reasonable compensation not exceeding the amount so named or, as the 
case may be, the penalty stipulated for. 

Explanation. — A stipulation for increased interest from the date of default may he 
stipulation by way of penalty. 

&c. 

And these illustrations were added by the amending Act : — • * « 

(d) A gives B a bond for the repayment of Rs. 1,000 with interest at 12 per cent., at the 

end of six months, with a stipulation that in case of default, interest shaU be 
payable at the rate of 76 per cent, from the date of default. This is a stipulation 
by way of penalty, and B is only entitled to recover from A such compensation as 
the Court considers reasonable. 

(e) A who owes money to B, a money-lender, undertakes to repay him by delivering to 

him 10 maunds of grain on a certain date, and stipulates that in the event of his 
not delivering the stipulated amount by the stipulated date, he shall be liable to 
deliver 90 maunds. This is a stipulation by way of penalty and B is only entitled 
to reasonable compensation is case of breach. 

(fi A undertakes to repay B a loan of Bs. 1,000 by five equal monthly instalments, with 
a stipulation that in default of payment of any instalment the whole shall become 
due. This stipulation is not by way of penalty, and the contract may be enforced 
according to its terms. 
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(g) A borrows Bs. 100 from B and gives him a bond for Rs. 300 payable by five yearly 
instalments of Rs. 40 with a stipulation that in default of payment of any instal- 
ment, the whole shall become due. This is a stipulation by way of penalty. 

11. raOYIBlON AB TO ENHANCED INTEREBT— 

(a) Relief can be afforded independently of the section on equitable grounds, whether 
the enhancement was to be prospective or retrospective : — (1898) 26 Gal., 300. 

(b) For the principle to ^spply those two elements must concur : — an unequitable 
bargain and ignorance of the unfair nature of the transaction on the part of the 

efendant.” Whore the defendant thoroughly understood and consented to the 
oargain relief will not be afforded : — MackintoBh v. Wmgrove (1878) 4 Cal., 137. 

(c) The main case was explained to have proceeded on *'two considerations neither of 
which would have been sufficient without the other, namely : 

latl ^ — That the bargain made by Mackintosh with the defendant Hunt was grossly 
extortionate and calculated to deceive an unwary young man as to its real 
character. 

^ndly — That although the other maker of the note, Norender Dutt, might have 
understood the nature of the transaction, it appeared that the defendant 
Hunt had never even read the note, and was not aware of its true 
meaning : — ibid. 

(d) Interest from date of bond : — (1884) 6 All., 179. 

(e) After date of default, not a penalty : — (1883) 9 Cal., 689 ; (1889) 14 Bom., 300. 

if) Whether from date of contract or of default, to be understood, according to the 
intention not as penalty : — (1893) 15 All., 332 F. £. 

{g) Prospective interest is not penalty unless the enhanced rate be such as to lead to 
the conclusion that it could not have been intended to be part of the primary 
contract between the parties : — (1893) 17 Bom., 106 F. B. 

(h) Where the higher rate was originally payable under the bond, and a concession 
subject to condition is given but not availed of, the original rate may be enforced 
as it is not a case of a penalty : — (1906) 10 C. W. N., 640. 

(i) It was understood that BcUkishen Das v. Run Bahadur Singh^ 10 Cal. , 305 overruled 

all previous cases like Mackintosh v. Grow (1883) 9 Cal., G89 : — (1886) 14 Cal., 348. 
But this case was overruled in (1892) 19 Cal., 392.] 

[ 8 Cal. 808 ] 

APPELLATE CIVIL. 

The 28th June, 1876. 

Present : 

Mr. Justice Kemp and Mr. Justice Birch. 

In the matter of the Petition of Desputty Singh (a minor). 

Baijnath Shahai and others 

versus 

Desputty Singh.* 

Creditors of alleged heir — Application for grant of probate — Succession 
Act (Act X of 1866), s. 260. 

A Hindu testator died, leaving B, alleged to be his adopted son, and C, who would be his 
heir in default of adoption. On application made by B for probate of the will after the usual 
notices, the creditors of G, came in and opposed the grant of probate. 

* Miswdlaneotts Regular Appeal No, 259 of 1875, against the order of A. V. Palmer, the 
Officiating Indge of Zilla Shahabad, dated the 9th of August 1875. 
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BbW,^ under the Sut^sion Act, aa made applicable by the Hindu Wills Act, that the 
creditors were not havipg any interest in the estate of the deceased, and therefore 

were not entity to oppora the grant of probate. • ^ 

Th£ faults of the case appear sufficiently in. the judgment. 

Mr. Kennedy and Munshi Mohamed Yoosoof for the Appellants. 

The Advocate-General, offg. (Mr.^Prt?^/) and Mr. Woodroffe for the' 
Bespondent. 

The following cases and authorities were referred to by Counsel on both 
sides : — 

Dabbs V. Chisman (1 Phill., 155), Baskcomb v. Harrison {2 Bx>h. Ecc., 118)^ 
Kipping v. Ash (1 Bob., 270), and Ooote’s Probate Practice, pp. 227, 228 and 
231, and eases there cited. . > 

[209] The Jud^mW of the Court was delivered by 

Kemp, J.— On the 14th of July 1875, Baboo Desputty Singh, a minor, 
through the manager of his estates, Abdool Hye, applied to the District Judge 
for probate of the will of the late Bindessurree Pershad Singh, who it is alleged 
died at Arrab on the 31st of July 1871, leaving properties, moveable atid 
immoveable, situated in the district of Shahabad. To the petition, an instru- 
ment purporting to be the will of the deceased was annexed. Mr. J. H. Thorn- 
ton, Civil Surgeon of Arrah, one of the subscribing^ witnesses to the said 
instrument, verified the petition, as laid down in s. 248,"^ Act X of 1865. Upon 
this petition an order was passed, directing ** advertisements to be made at the 
Collectorate and at the Civil Courts of the district. Notice also to be served 
on parties to suits before the Subordinate Judge, in which Desputty Singh was 
concerned. This application to come up on the first miscellaneous day after 
Mr. Palmer takes charge, say Saturday the 24th July.'' This order was passed 
by Mr. Geddes. 

Baijnath Shahai and others, the appellants, are the creditors of Baboo 
Beetbhunjun Singh ; and they objected to the grant of the probate, on the 
ground that Desputty Singh was not the heir of the late Bindessurree Singh, 
but that their debtor Beetbhunjun was. 

It appears that notices were issued by the Subordinate Judge of the 
district, dated the 20th July 1875, calling upon Baijnath Shahai and others*to 
file any objections they might have to make in the matter of the petition of 
Abdool Hye before the Judge of the district oh or before the 22nd of July 1875. 
They appeared and filed their objections. The Judge, on the 9th of August, 
after considering the objections of Baijnath Shahai and others, passed the 
following order: — “ That letters of administration will be granted by this Court 
to Moulvie Abdool Hye, petitioner, as manager and next friend , to Baboo 
Desputty Sipgb, minor, on his undertaking to make a true inventory of the 
property and cr^its of the late Baboo Bindessurree Pershad Singh deceased, 
and to exhibit the same in this Court at or before the expiration of one year 
next ensuing, and to render C2103 a true account thereof, and also on his 

Verifiostlon of petition See. 248 ; — Where the application is for probate, the petition 

for probate by one witness shall also be verified by at least one of the witnesses to the Will 
to the Will. ^when prooarable), in the manner or to the effect following : — 

^ I (O.D.), one of the witnesses to the last Will and Testament of the testator mentioned 
in the above petition, declare that 1 was present and saw the said testator affix bis signature 
(or mark) thereto, (as the case may bej, or that the said testator acknowledged the writing 
annexed to the above petition to be his last Will and Testament in my presence.**] 


t OAIi.— 00 
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filing d. bond With two suretieet engaging for the collection, getting in ^ and 
administering the estate of the deceased Babdo Bindessurree Pershad Singh. 
Each party to pay thdir own costs.'* 

On the case coming before us, it was contended by the learned Advocate- 
General for the respondent that the appellants ought not to have been made 
parties to these proceedings, and he asked the Court to dismiss the appeal 
without hearing their Counsel or entering into the merits. We were of opinion 
that as the appellants were made parties to the proceedings by the action of 
the Court and were called upon to file their objections and did file them 
without any objection on the part of the respondent, we ought to hear 
the appeal. We therefore called upon the learned Counsel Mr. Kennedy^ who 
appeared for the appellants, to satisfy us that his client was in a position to 
oppose the grant of probate of the estate of the late Baboo Bindessurree Pershad 
Singh. After hearing his argument and that of the learned Advocate-General 
for the respondent, we are of opinion that the appellants ought not to have 
been permitted to object in the lower Court to the grant of probate. 

Numerous cases in the English Courts were cited by the learned Counsel 
on both sides ; but, in deciding this case, we have not to look to what is or 
was the English law on the subject — we must look to the Act itself. Act X of 
1865, as the law applicable to the case — DeSoum v. The Secretary of State (12 
B. L. E., 423, at p. 427. per Macpherson, J). 

The application for probate having been formally made, it was lawful for the 
District Judge, under s. 250,'*' Act X of 1865, to issue citations, calling upon all 
persons claiming to have any interest in the estate of the deceased to come and 
seethe proceedings before the grant of probate or letters of administration. 
The citation to be fixed up in some conspicuous part of the Court-house, and 
also in the office of the Collector of the district. 

No caveats, on the part of the appellants before us, had been lodged 
against the grant of probate or letters of administration. The Judge, therefore, 
acted illegally in directing notices to be [ 211 ] served on the appellants through 
the Subordinate Judge of the district, inviting them to file any objections they 
might have to make against the grant of probate. The appellants cannot be 
said to be parties having any interest in the estate of the deceased " within 
the meaning of s. 250 of the Act. The appellants, who are the creditors of 
Beetbhunjun Singh, who, in the event of Baboo Bindessurree Singh having 
didd without executing a will, and without having adopted Baboo Desputty 
Singh, on whose behalf the application for probate was made, he being a minor, 
may be the heir of the late Baboo Bindessurree Singh, but that does not entitle 
them to claim as of right as interested in the estate of Baboo Bindessurree 
Singh to oppose the grant of probate or letters of administration. 

* [ Sec. 250 : — In all cases it shall be lawful for the District 
District Judge may exa- Judge " or District Delegate," if he shall think proper — 
mine petitioner in person. to examine the petitioner in person, upon oath or solemn 
affirmation, and also 

I to require further evidence of the due execution of the Will, 

Require further evidence, or the right of the petitioner to the letters of administration, as 
the case may be, and 

And issue citations to to issue citations calling upon all persons claiming to have 
inspect proceedings. any interest in the estate of the deceased to come and see the 

proceedings before the grant of probate or letters of administration . 

The citation shall be fixed up in some conspicuous part of 
I^blioation of citation, the Court-house, and also in the ofj^oe of the Golleotor of the 
District, and otherwise. published or made known in sneh mantvst 
as the Judge '^or District Delegate " issuing the same may direct.] , 
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* The order granting letters of administration to the respondent is affirmed, 
such order however being without prejudice to the appellants who have no 
present right to oppose such grant, nor precluding them from seeking any 
further remedy they may be advised to pursue as against their debtor Beet- 
bhunjun Singh, 

The appeal is dismissed with costs. 

Birch, J. — 1 also am of opinion that those who, in the petition of appeal, 
style themselves opposite parties,** ought not to have been allowed ** to come 
and see the proceedings before the grant of letters of administration.’* 

Section 250 contemplates the citation of those directly interested in the 
estate of the deceased. Its provisions cannot, I think, be strained to include 
creditors of the next-of-kin to the deceased. It is admitted that the appellants 
are not the only creditors of Eeetbhunjun, but that there are several other cre- 
ditors, and, if the appellants had succeeded in their opposition to the granting 
of letters of administration, they would not bo in any better position than other 
creditors of Eeetbhunjun. 

We have to be guided by the provisions of Act XXI of 1870 and those 
sections of Act X of 1865 which are by the former enactment declared to apply 
to wills made by Hindus after Ist September 1870. I do not think it incum- 
bent upon us to consider what the law and practice were antecedent to the law 
[aia] by which we have to be guided. Nor do J think it necessary to discuss 
in a case such as we have before us the English oases cited by Mr. Kmnedy. I 
would only remark that no case which has been cited supports the learned 
Counsel’s contention that a creditor, not of the deceased, but of his next-of-kin, 
is a person interested in the estate of the deceased and entitled to come in and 
controvert a will said to have been executed by the deceased. It has been held on 
the Original Side of this Court in DeSoiiza v. The Secretary of State (12 B. L. R., 
423), that, since the passing of Act X of 1865, the Courts in this country 
must look to' that Act, and it alone, for the law of British India applicable to all 
cases of testamentary or intestate succession ; and the correctness of that ruling 
has never been impugned. 

Then as to the argument of the learned Counsel, that his client is barred 
from taking any further steps against the estate, and prejudiced by having been 
made a party to these proceedings, I find nothing in the Act which leads me to 
conclude that this argument has any foundation. By s. 242,"' letters of adminis- 
tration are conclusive as to the representative title of the person who obtains 
them, and creditors of the deceased must look to him for satisfaction of their 
dpbts. If the appellants have any claim against the estate of the deceased, I 
fail to see how they can be deprived of their remedy by an order granting letters 
of administration. 

* [ Soc. 242 : — Probate or letters of administration shall have effect over ail the property and 
estate, moveable or immoveable, of the deceased, throughout the 
Conolusiveness of probate province in which the same is granted, and shall be conclusive 
or letters of administra- as to the representative title against all debtors of the deceased, 
tion. and all persons holding property whiph belongs to him, and shall 

afford full indemnity to all debtors paying their debts, and all 
persons delivering up such property to the person to whom such probate or letters of 
administration shall have been granted.] 
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What we now decide is, that the Judge was wrong in citing the appdlants 
to see the prooeedin^s, and that they , have no right to oppose the granting of 
letters of administration. We cannot, on their appeal, go into the merits of the 
case. The result is, that the appeal must be dismissed with costs. ^ 

* Appeal dismissed. 


llOTEa 

[ IRTBRB8T TO OPPOfiB GRANT OF PROBATE- 

With reference to this case, the Privy Council said, Their Lordships think this* was a 
right dwision *’ (1883) 10 Cal., 19 P. C. 

(а) A purchaser from the next-of-kin is in a very different position from a creditor. . If 
we thought that that decision (2 Gal., 208) went as far as to hold that a purchaser, or 
an attaching creditor could not apply for revocation of a probate, we should, as at 
present advised, refer the point to be settled by a Full Bench, because we should 
disagree from such a ruling *' : — (1878) 4 Cal., 360. 

(б) Attaching creditor of next-of-kin was held to have sufficient interest in (1880) 6 Cal., 
420“; (1880) 6 Cal., 460. But see the Privy Council decision in (1883) 10 Cal., 19. 

• (c) Upon the above case of 4 Cal., 360, the Privy Council remarked, “ Assuming that a 
purchaser can oppose the grant of a probate, or apply to have it revoked (which their 
Lordships do not decide) they entertain grave doubts whether an attaching creditor 
can do so, at least in a case which is not founded on the ground that the probate has 
been obtained in fraud of creditors : — (1883) 10 Gal., 19, at 28. 

(d) While the mere fact of being a legatee under the will or a creditor of the testator does 
not give sufficient interest, proof of a former will of the testator in which the 
defendant is interested is a sufficient interest to contest the will set up : —(1894) 17 
Mad., 373. 

C/. — “ The Court cannot revoke, at the application of a creditor, whatever may be the 
merits of the case, because such creditor cannot demand a grant to be made to 
himself of immediate right,*’ In Die goods of Bergvian (1842) 2 Hotel of Cases 28— 

^ Williams on Executors, Yol. I (10th Ed., 467).3 

[2181 APPELLATE CIVIL. 

The 7th Jmie, 1876, , 

Present : 

Mr. Justice Markby and Mr. Justice Mitter. 


Luchmi Dai Koori .“Plaintiff 

versus 

Asman Sing and others Defendants."' 


Hinddi law --Mitakshara — Purchaser at sale in execution of decree of 
joint family property — Usurious rate of interest — Form of 
decree against mortgaged property. 

In a suit by a Hindu, subject to the Mitakshara law, against certain auction-purchasers 
at a sale in execution of a decree against the father, to recover a portion of the ancestral 
estate by cancellation of the sale, it appeared that the^ property which was mortgaged by the 
bond upon which the decree was passed was not put tfp for sale. The decree provided that 
^ the plaintiff recov er the amount with costs and interest, and that the decree be executed 

* Regular Appeal No. 104 of 1876, against a decree of Baboo Mothuranath Goopta, 
First Subordinate Ju^e of Zilla Bhagulpore, dated the 18th of January 1876, : ' 
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against the property specified in the bond,** and it also allowed interest at about 50 percent., 
the rate in the bond, to the decree-holders. It was contended on behalf of the plaintiff that, 
upon a proper cofistruction of the Privy Council ruling in Muddun JFhakoor v. Kantoo Lall 
(14 B. L. B., 167V, the decree under which the property had been sold was an improper one. 
Held, that, under the Privy Council Ruling, the purchaser is not bound to look beyond the 
decree. Held, also, that an usurious rate of interest cannot be treated, within the principles 
of the above ease, as showing that the decree was for a debt which the son was not bound to 
discharge. 

Held, further, that where a decree is against the mortgagor* generally, coupled with a 
declaration of the lien, the decree-holder may proceed either against the person and his pro- 
perty, or against the mortgaged property, though whether such a course will be allowed in any 
particular case is a matter for the discretion of the Court executing the decree. 

Suit to recover possession of a moiety of a certain estate by caiioellation 
of an auction sale, held on the 12th of February 1866. 

The material facts alleged in the plaint were as follows : — That the 
plaintiff, with the defendant Govind Dyal Sing, who was his father, constituted 
a joint Hindu family living under the Mitakshara law ; that the property, 
which was the subject-matter of the suit, was ancestral property, to which 
[ai*] Govind Dyal Sing succeeded in 1846; that the estate was totally 
unencumbered at that time, and that the income was not only sufficient 
for family expenditure, but probably sufficient to ensure a saving; ” that the 
plaintiff was born in the year 1858, when he became entitled to a share in 
the jbint estate ; that the defendant Govind Dyal Sing, without any legal 
necessity, executed a bond in favour of certain inkers of the names of Dungur 
Mai and Sheo Lall, for Bs. 2,800, mortgaging certain villages other than those 
sued for ; that, subsequently, the mortgagees obtained a decree for the sale of 
the mortgaged properties, but instead of executing the decree by sale of those 
properties, they put up for sale the right and interest of the defendant Govind 
Dyal Sing in the properties for the recovery of a moiety of which the present 
suit was brought, and at that sale the defendant Asman Sing was the 
purchaser. 

The defendants, in their written statement, stated that the debt in respect 
of which the property was put up for sale was contracted by the plaintiff's 
father for the purpose of purchasing, for the benefit of the joint family, a certain 
share in an estate belonging to one Boghuber Dyal Sing, another member of 
the family ; and that, consequently, the plaintiff' was not entitled to question 
the validity of their purchase in execution of decree for such debt. 

That decree was worded in the following terms : that the claim be 
decreed ; that the plaintiff recover the amount with costs and interest, and 
that the decree be executed against the property specified in the bond." The 
interest allowed upon the bond amounted to Bs. 1,630 for a period less than a 
year in .respect of the sum of Bs. 2,800, giving a xate of more than 50 per cent, 
per annum. 

The Subordinate Judge, without in any way going into the facts of the 
case, held, upon the strength of the Privy Council Ruling in Muddun Thakoor 
V. Kantoo Lall (14 B. L. B., 187), that the decree under which the defendants 
purdhased the property was conclusive, and, as bond fide purchasers for valuab^ 
consideration, [215] they were not bound to enquire whether the original 
debt was for a valid necessity. He, accordingly, dismissed the suit. 
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The plaintiff appealed to the High Court. 

Mr. Ameer Alt (Baboo Mohesh Chunder Chowdry with him) for the 
Appellant. 

The Advocate-General, Officiating (Mr. Paw/), (Messrs. Twidale and 
Sandel and Munshi Mohammed Ymooff with him) for the Bespondents. 

Mr. Ameer Alt. — The Privy Council Ruling in Mvddtm Thakoor v. Kantoo 
Lall (14 B. L. R., 187/ does not lay down any such hard and fast rule as the 
Subordinate Judge supposes. Prior to this decision, the Courts had almost 
invariably held that the burden of proof lay primarily with the purchaser — 
Mahabeer Persad v. Bamdyal Singh (12 B. L. R., 90) and Laljeet Singh v. Rfly- 
coomar Singh (12 B. L. R., 373). The Privy Council Ruling does nob do more 
than simply change the onus and transfer it in the first place to the son. If 
the plaintiff makes out a primd facie case, and proves sufficiently that the debt 
for which the property was sold was not for a valid purpose, the same liabilities 
would attach to the purchasers as before. Every member of a Hindu joint 
family has an inherent right to question the validity of acts committed by the 
managing member so as to bind the joint estate -Hunooman Persaud Panday 
V. Mussamut Bahooce Munraj Roonweree (6 Moore’s I. A., 393). The Privy 
Council cannot be supposed to mean that whenever such property has passed 
into the hands of auction -purchasers, such members should be for ever preclud- 
ed from questioning the validity of not only the original acts, but also of the 
decree and sale under it. No doubt, if the Judicial Committee had stopped at 
the words, a purchaser under an execution is surely not bound to go beyond 
the decree, &c” (14 B. L. R., 199), such construction might have been placed 
on their ruling ; but their Lordships go on and say, “ the purchaser under that 
execution [ 218 ] was not bound to go further back than to see that there was 
a decree against those two gentlemen ; that the property was property liable 
to satisfy the decree, if the decree had been given properly against them ” (14 
B. L. R., 200). Some meaning must be attached to those words, and the only 
reasonable construction that can be given to them is, that, when ancestral 
property is put up for sale in execution of a decree against the father, the 
purchaser is not bound to look to the character of the debt, but he is not freed 
from the burden of examining into the character of the decree, to see whether 
it is a proper or improper one ; and, on the other hand, though the son is 
debarred from questioning the validity of the acts leading up to the decree, he 
reliains his right to question the propriety of the decree and the subsequent 
proceedings under it. If this is the correct view, then, upon the face of the 
decree, it appears the decree- holders were bound to proceed first against the 
mortgaged properties ; and they would have only been entitled to proceed 
against any other property of the judgment-debtor, in case there happened to be 
a deficiency. A decree-holder, who takes a decree as against the hypothecated 
property, should, on equitable principles, be made to exhaust it. The facts 
proved show that the debt was an immoral one. The following cases were 
also cited : — Tooke v. Hartley Bro. Oh. C., 125), Perry v. Barter (8 Ves., 527), 
Bvdree Lall v. Kantee Loll (23 W. R., 260), and Cheyi Narain Sing v. Bunwari 
Singh (23 W* R., 395, at p. 398). 

Baboo Mohesh Chunder Chowdiy on the same side. — Upon the face of the 
decree it appears that interest over 50 per cent, per annum was claimed by 
^and allowed to the decree-holder. It is usurious ; and, as usury is prohibited 
the Hindu law, the decree is an improper one ; Cowell’s Lectures on Hindu 
Law for 1871, pp. 807, 311. 
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The Advocate-General for the Bespondents. — The plaintiff is excluded by 
the Privy Council Biding from* questioning the validity of his father’s acts 
when once a decree has been passed [217] and the property sold under it. 
With reference to the propriety of the decree itself, the bond in this case 
hypothecates not only certain properties, but also makes the person of the debtor 
responsible for its payment. The decree is in the form usual in the mofussil, 
under which a decree-holder proceeds either against the mortgaged property or 
the debtor personally. The decree- holders in this case were, therefore, not 
bound to exhaust the hypothecated properties. The eyidence shows the debt 
was contracted for a valid purpose --Mtidden Thakoor v. Kantoo Lall (14 B. L. 
B., 187), Mussamut Koldeep Kour v. Bunjeet Singh (24 W. B., 231), and 
Oridhari Lall Sahoo v. Mussamut Qowrunbutty (15 B. L. B., 264). 

Mr. Ameer Ali in reply. 

The Judgment of the Court was delivered by 

Markby, J. i(who, after stating the facts, continued) : — The Subordinate 
Judge took evidence in the case, but eventually without in any way going into 
the evidence held upon the strength of a decision of the Privy Council in the 
case of Muddun Thakoor v. Kantoo Lall (14 B. L. E., 187), that the decree under 
which the defendant purchased this property was conclusive in the matter, and 
that the defendant was not in any way bound to inquire further when this 
decree was existing. 

Against this judgment the plaintiff appeals, and he contends, in the first 
place, that the Privy Council case relied on does not make the decree conclusive 
in the way the Subordinate Judge has held it to he ; secondly, he contends that 
upon the evidence he has made out his case that/ this was a debt for which^his 
interest in the property could not in any way be made liable ; and thirdly, he 
contends that, under the terms of the decree itself, the property which should 
have been first sold in satisfaction of the decree was the property which had 
been mortgaged, and that, therefore, applying the Privy Council decision in all 
its strictness, the purchaser had notice upon the face of the decree that this 
property could not be sold. 

W18] Now, with regard to the first point, we think that the decision of 
the Subordinate Judge is right. The case that we have to deal with here is, 
for all material purposes, precisely the same as that which was dealt with by 
the Privy Council — in what is called the “ second appeal ” in the case referred 
to — the appeal of Muddun Mohun Thakoor, whose position was precisely that of 
the present defendants. The Privy Council say,"speaking of the purchaser in that 
casei^** He found that a suit had been brought against the two fathers ; that 
a Court of Juitice had given a decree against them in favour of a creditor ; that 
the Court had given an order for this particular property to be put up for sale 
under the execution ; and, therefore, it appears to their Lordships that he was 
perfectly justified within the principle of the case of Hunooman Pershad Panday 
V. Mussamut Babooee Munraj Koontveree (6 Moore’s I. A., 393) in purchasing 
the property, and paying the purchase-money bona fide for the purchase of the 
estate.” 

Here also there had been a decree of a Court of Justice against the father 
for this money, and an order of the Court that this property should be put up 
for, sale. 

Then their Lordships quote a well-known passage from the case referred to 
(6 Moore’s I. A., 423), and then they say as follows : — “ The same rule has been 
applied in the case of a purchaser of joint ancestral property. A purchaser under 
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an execution is surely not bound to go hack beyond the decree to ascertain whether 
the Court was right in giving the decree, or, hiving give^ it, in patting up the 
property for sale under an execution upon it. It has already been shown that, 
if the decree was a proper one, the interest of the sons, as well as the interest 
of the fathers, in the property, although it was ancestral, was liable for the 
payment of the father’s debts. The purchaser under that execution, it .appears 
to their Lordships, was not bound to go further back than to see that there 
was a decree against those two gentlemen ; that the property was property liable 
to satisfy the decree, if the decree had been given properly against them” (14 
B. L. B.*, 199, 200). 

[219] Now it is contended upon those last words, that the intention of the 
Privy Council was that a purchaser at an execution sale should not only see 
that there was a decree, but that a decree had been rightly given against the 
judgment-debtor. That would be really unsaying all that the Privy Council 
had just before said upon the matter. What we think the Privy Council mean 
by those words is, that a party is not bound to look beyond the decree to see 
that that was a right decree, for they had said already just the contrary that 
he was not bound to do so, but he was bound to look to the decree to see that 
in point of form it was a proper decree. Then that being so, no objection can be 
taken in point of form to this decree, except the one which was taken by Baboo 
Mohesh Chunder Chowdry with which we have to deal now. 

He contends that, even giving the Privy Council decision that inter- 
pretation, the purchaser was not bound in any way to go behind the decree to 
see what occurred prior thereto, still he was bound to look to the decree itself 
and^as it stands ; there was notice to him on the face of the decree that this 
was a debt which, under the Mitakshara law, the son was not liable to dis- 
charge, and for this reason, because it appears upon* the face of the decree, that 
the interest, which was allowed upon this bond, amounts to somewhere about 
Bs. 1,600 for a period less than a year in respect of a principal of Bs. 2,800, 
giving a rate of interest somewhere over 50 per cent. 

But, even assuming that the Hindu law contains a prohibition against the 
taking of interest at so high a rate, and that by the Hindu law interest at that 
rate could not under any circumstances be allowed, still we think that that is 
not a circumstance which within the principles laid down by the Privy Council 
in the case quoted above, can be treated as showing that this was a decree for 
a debt which the son was not bound to discharge. Por that purpose, we must 
look into what the cases under the Mitakshara law are in which he ia npt 
bound to discharge the father’s debt. That is expressed by the jl^rivy Council 
in these words : — 

It is necessary, therefore, to see what was the nature of the debt for the 
payment of which it was necessary to raise money [220] by the sale of the 
property in question” (14 B. L. B., 197). Now all we know, and all we can know, 
is what appears on the face of the decree itself. Their Lordships go on to say : — 

" If the debt of the father had been contracted for an immoral purpose, the son 
might not be under any pious obligation to pay it ; and he might possibly object 
to those estates which have come to the father as ancestral property being 
made liable to the debt. That was not the case here. It was not shown that 
the bond upon which the decree was obtained was given for an immoral pur- 
p6se ; it was^a bond given apparently for an advance of money upon which an, 
action was brought ” (14 B. L. B., 197). . 
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Can we say here upon the fad^ of the decree, that, so far as it orders 
interest to be paid, it is a decree for an immoral purpose ? One might almost 
say that such a question answers itself. It may be that, under Hindu law, 
there were some restrictions against the allowance of interest ; but it is well 
known that those restrictions are no longer enforced by our Courts. There is 
no ground whatever for saying that, what our Courts allow in the shape of 
interest is money directed to be paid for immoral purposes. Therefore, upon 
that ground, it appears to us impossible to say, that, on the face of the decree 
it was one for a debt which the son was not bound to discharge. 

This view of the case renders it unnecessary to consider the facts of this 
case, but, having heard the case very ably argued on behalf of the appellant, 
we think, even upon the facts of the case, that this was a debt which the son 
was bound to discharge. 

Therefore, upon the evidence, if one was at liberty to go into the evidence, 
we should hold that the debt was one which, under the Mitakshara law, the 
son was bound to discharge. 

Then the other question remains, namely, as to the form of the decree. 
Now we had the decree read to us, and we consider this to be not such a 
decree as we know is sometimes made, namely, a decree restricting the parties 
in the first instance to the sale of the mortgaged property. But it is a decree 
against the mortgagor generally coupled with what is [221] called a declaration 
of the lien — a declaration which it is exceedingly common to insert in decrees 
against mortgagors upon a bond of this nature. The bond also, as has been 
pointed out by Mr. Advocate-General, was not only a bond pledging the pro- 
perty, but a bond which made the party personally liable for the money. Now, 
upon a decree of that kind, we have no hesitation in holding that a person may 
in law proceed either ag^iinst the person or against the mortgaged property 
specified in the decree. In saying that we do not at all mean to say that that 
is a course which in all cases ought to be allowed. There are undoubtedly cases 
in which that would oj^rate greatly to the injury of the mortgagor. And we 
desire to say nothing which would in any way interfere with the discretion of the 
Court executing the decree to take such precaution as might be necessary 
against any injury of that kind. But we think that in the present suit no 
inquiry upon such a subject as that can take place. I have already quoted the 
passage from the Privy Council judgment, which points out the duty of a 
purchaser at an execution sale in such a case as this. We think that, under the 
law as there laid down, the purchaser had a right to assume that the property, 
which was sold at this sale, was liable to be sold under this decree, and that 
any questions which the judgment-debtor might have raised or did raise upon 
the order by- which the property was brought to sale, were disposed of at the 
time when the sale was ordered to take place. Therefore whatever may bo 
the judgment-debtor’s right under such a decree as this, that question cannot 
be raised now as against the person who hasimrchased at a sale under a decree 
of Court. Therefore that ground also fails. 

The result is that the regular appeal must be dismissed with costs. 

Appeal dismissed. 


NOTES. 

1 1; INTEREST ACQUIRED BT THE EXECUTION PURCHASER- 

Frame of the suit and nature of the decree, etc., determine the question to what 
interest passed : — (1878) 1 Mad., 358 F.B. 


I CAD.— 61 
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Son’s interest being affected even when the son is an adult (1883) 9 Oal., 495. S 00 
also (1881) 6 Cal., 517. 

II. MORTOJLQB DECRF:E- 

Where there is a decree against the mortgagor generally coupled with what may be 
termed a declaration of lien, other properties may be proceeded against : — (1905) 28 All., 295.] 

[882] APPELLATE CIVIL. 

The 19th December, 1876. 

PbbsbbT : 

Mr. Justice Markby and Mr. Justiob Ainslib. 

Brammoye Dasaee on behalf of Brojo Nath Singh and another Plaintiffs 

ver&us 

Kristo Mohun Mookerjee Defendant. 

Res Judicata — Act VIII of 1859, ss. ^ iB 170 — Hindu Widow — Reversioner, 

A, a Hindu widow, brought a suit to recover possession of her husband’s share of certain 
joint property. After partially examining some of her witnesses, she cited t^ defendant as a 
witness, and on his failure to attend, her suit was dismissed. After the death of the widow, 
her daughter sued the same defendant on behalf of her two minor sons, as being entitled in 
roversipn to their grandfather’s share, to recover the share which was the subject of the 
former suit : the defendant was summoned a&a witness, but failed to attend. Held, that 
the suit was not barred under s. 2, Act VIII of 1859, as being a res judicata, until it was 
shown that the former decree had been obtained after a fair trial of the right, so as to bind 
not only the widow, but the reversioners. The defendant having failed to attend and give 
evidence on this point, the Court was justified in giving the plaintiff a decree under s. 170, t 
Act Vni of 1869. 

The facts of this case were shortly these: — A certain property, which 
originally belonged to three brothers, forming a Hindu joint family, was sold 
in execution of a decree against two of them, and was purchased by the defend- 
ant, who obtained possession. The widow of the third brother thereupon 
instituted a suit to recover her husband’s share in the joint estate. The 
plaintiff in that suit, after having partially examined one of her witnesses, 
declined to proceed further with their examination, and cited the defendant as 
a*witness, and on his failure to attend, her suit was dismissed. No appeal was 
preferred from that ^ order, and the widow died some time after, leaving a 
daughter, who was the plaintiEf in the present suit, and who sued now on 
behalf of her minor sons, as reversioners to their grandfather’s share, to recover 
the one-third share which was the [223] subject-matter of the former suit. 
The defendant, among other grounds, pleaded that the suit was barred under 
8. 2 of Act VIII of 1859. He was cit^ in this case also as witness on behalf 
of the plaintiff, but failed to attend. The Munsif decreed the claim, under 
8. 17ff of Act VIII, 1869 holding that the cause of action in the former suit 

* Special Appeal, No. 217 of 1876, against a decree of J. Tweedie, Esq., Officiating Judge 
of Zilla West Burdwan, dated the 18th of November 1875, reversing a decree of Babu Gobind 
Ohund Ghose, Munsif of Bissenpore, dated the Slst of July 1875. 

t£Sec. 170 : — ^If any person, being a party to the suit, who shall be ordered to attend to 
give evidence or produce a document, shall, without lawful 
Consequence of non- excuse, fail to comply with such order, or attending or bcpng 
attendance or refusal of a present in Court, sh^l, without lawful excuse, refuse to give 
party to give evidence. evidence, or to produce any document in his custody or posses- 
sion named in such summons as aforesaid, upon being r^uired 
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was not heard and determined so as to operate as a bar to the present action. 
On appeal, the Judge reversed the Munsif’s order, holding that the former 
action was a rea judicata, * 

The plaititiff preferred a special appeal to the High Court. 

Baboo Nilmadhub Sen for the Appellants. 

Baboo Bhobany Churn Dutt for the Beepondent. 

The Judgment of the Court was delivered by 

Markby, J« — In this case we think the judgment of the first Court was a 
right judgment, and ought not to have been disturbed by the lower Appellate 
Court. 

It appears that there were three brothers entitled to a certain property. A 
decree had been obtained against two of the brothers, Shib Prosad and Bhola 
Nath. Their rights and interests in the property were sold, and the defendant 
got into possession. The widow of one of the brothers then brought a suit for 
declaration of her title to one-third share of the property. An issue was raised 
whether that share was the right and interest of the plaintiff as alleged by her, 
or of Shib Prosad and Bhola Nath as alleged by the defendant. There wete 
other parties jko that suit, but that does not seem to be material. After the 
death of the widow, the heir of her husband brought the present suit for 
possession. The decree in the former suit was set up as a bar to the present 
suit ; and an issue was raised whether or no that decree was a bar to the 
present suit. 

The Munsif, who tried the suit, seemed to have had some doubt whether, 
in point of law, the former decree was a bar to this suit. He also held that 
there was no proper trial upon the issues raised in the former suit. He then 
went on to say [224] that the plaintiff, in the present suit, bad relied mainly 
upon the evidence of the defendant ; and, inasmuch as the defendant having 
been summoned, did not choose to appear in Court, he gave the plaintiff a 
decree under s. 170 of the Civil Procedure Code. 

The District Judge entirely concurs with the Munsif in thinking that this is 
a proper case to be dealt with under that section ; but thinks that section could 
not be applied to the pl^esont case, because in this case the plaintiff cannot show 
a legal right. What he means by that apparently is, that the legal right which 
the plaintiff sets up in this case is wholly barred by the decision in the former 
suit. But the District Judge seems to have overlooked this, — that there 
was in the present case not an absolute bar such as there would have been, if 
this were the case of a decree against the person through whom the plaintiff 
claims. The rule that a decree against the widow binds the reversioner is 
subject to this qualification, that there has been a fair trial of the right in the 
former suit. That is laid down in what is commonly called the Shivagunga 
case (9 Moore's I. A., 539) and in the decision of this Court to the same effect, 
with which I entirely concur, in the case of Mohima Chunder Boy Chowdhry v. 
Bam Kishore Acharjee Chowdhry (15 B. L. R., 142 ; vide p. 169). It was thei?o 
pointed out that the Privy Council, in a more recent case (Nogender Chmvder 
Ohose V. Sreemutty Kaminee Dossee, 11 Moore’s I. A., 241), have said that, 
while they adhere to the rule that the widow represents the estate of the 
reversioner for some purposes, it is her duty not only to represent the estate, 
but to protect it also. 

by the Court so to do, the Court mii.y either pass judgment against thi' party sr) failing or 
refusing or make such other order in relation to the suit as the Court may deem proper iu 
the oiieumstanoes of the case.] 


483 



I.L.B. 2iCal. 228' brammoyb dassee &c. v. ebisto mohdn &c. [1876) 


Now, in this case, it is obvious that there were some grounds for looking 
closely to see what really took place in the former suit, because we find that 
the former suit was^disposed of in a manner which, on the face of it,, seems to. 
be not satisfactory. 

The plaintiff in that suit, after having brought her suit, and after having 
partially examined one witness, decliped to examine any of her other witnesses. 
She had also cited the defendant, [223] the same person who was cited to 
appear in this case. It does not, however, appear whether she made any real 
attempt to get the defendant into Court, or whether the summons was served 
upon him. Anyhow he never came into Court, therefore there was good 
ground for inquiring whether there was a fair trial of the question between 
the parties in the former suit, and whether the plaintiff performed her duty 
in protecting, not only her own interest, but the interests of the person who 
was to take after her death. 

Upon that question the evidence of the defendant is most important. 
Therefore the Court has a perfect right to say that the decree in the former 
is not a bar to this suit, until there had been some inquiry as to how it was 
obtained. And the defendant refusing to come in to give his evidence upon 
that point, the Court .would be justified in dealing with the case under s. 170 
of Act VIII of 1859. We may assume for the purposes of this judgment that 
the decree in the former suit would have been a bar to the present suit, if it 
had been properly obtained ; but that would not in any way prevent the Court 
from inquiring into the question whether it was so or not. Having regard to 
the circumstances which I have mentioned, the Munsif was right in dealing 
with the case under s. 170. We think, therefore, that the judgment of the 
first Court was right and ought to be restored, and that of the lower Appellate 
Court reversed. The plaintiff will get the costs in this Court and in the lower 
Appellate Court. 

Appeal allowed. 


NOTES. 

[ RES JUDICATA BY DEGREE AGAINST WIDOW— 

Where a consent decree had been obtained on an award, the reversioner was held not 
bound ; — (1908) 8 Bom. L. R., 885. 

Nor where there is fraud or collusion : — (1886) 11 Bom., 119. 

* An ex parte decree may 8,till be one fairly and properly obtained, for a widow is certainly 
not bound to incur expenHe in defending the sait unless she had reason to believe there was 
a good defence : — (1907) 17 M. L. J., 160* 

Dismissal for default, res judicata : — See (1885) 13 Cal., 563.3 
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FULL BENCH. 

^ The 20th February, 1877, 

Present : 

Sir Eichard Garth, Kt., Chief Justice. Mr. Justice Kemp, 

Mr. Justice Macpherson, lifn. Justice Markby and 
Mr. Justice Ainslie. 

The Empress of India 
versus 

Diljour, Misser.* 

Conviction of offence committed before the Penal Code came into operation — 
Regulation IV of 1797 — Act XVII of 1862 — Act I of 1868 
( General Clauses Consolidation Act), s.6. 

The prisoner was found guilty and sontenced under Regulation IV of 1797 to transporta- 
tion for life foi ^ murder commlttod in 1361, before the Penal [226] Code came into operation 
and the case was sent up to the High Court to confirm the sentence. Regulation IV of 
1797 was repealed by Act XVII of 1862,* and that Act was wholly repealed by Acts Vlll of 
1868 and X of 1872. Held, on a reference to a Full Bench, that the conviction was illegal, 
s. 6 of Act I of 1868, which provides that the repeal of any Act or Regulation shall not 
afiect any ofience commited before the repealing Act shall have come into operation, not 
being applicable. 

The prisoner was charged with murder, alleged to have been committed 
on 24th May 1861, before the Penal Code came into force, and he had evaded 
arrest up to the time of his apprehension. The prisoner was, on 7th August 
1876, found guilty by Mr. A. V. Palmer, Sessions Judge of Shahabad, of 
culpable homicide not amounting to murder, and sentenced to transportation 
for life. The case was referred by the Judge under Eegulation IV of 1797, 
s. 3, for the orders of the High Court, and on its coming before Markby and 
Ainslie, JJ., the following note was made thereon by those Judges : — “Eegu- 
lation IV of 1797 was reapealed by Act XVII of 1862 with some reservations, 
but as appears by a case f just decided, [2273 those reservations have been 

• Griminail Reference No. 176 of 1876, from an order of A. V. Palmer, Esq., Sessioas 
Judge of Shahabad, dated the 7th August 1876. 

T B, v. Lai Shalva ; Criminal appeal. No. 438 of 1876 : — In this case the prisoner was 
convicted in May 1876 of robbery committed in 1857, under s. 3, Regulation LlII of 1803, 
and s. 3, Regulation XVI of 1825, and was sentenced, under s. 395 of the Penal Code, to 
seven years* rigorous imprisonment. His appeal came before Mabkby, AINSLIE and 
MiTTER, JJ., on 17th August 1876, when the following Judgment was delivered : — 

Markby, J • — In this case the prisoner has been tried for robbery by open violence, and 
sentenced to seven years’ rigorous imprisonment, under Regulation LIII of 1803, s. 3, and 
Eegulation XVI of 1825, s, 8. He has appealed to this Court, and his first ground of appeal 
is, that those Regulations having been repealed, the conviction is illegal. These Regulations 
were repealed by Act XVII of 1862 with a certain saving as to past offences. Act XVII of 
1862 was repealed by Act VIII of 1868, except ss. 3, 4, 5 and 6. These sections were repealed 
by the Code of Criminal Procedure of 1872. It would, therefore, seem that this ground of 
the prisoner’s appeal is well founded. From another case of a somewhat similar character, 
which is now before us, we gather that there is an opinion prevalent in the Courts of the 
country that the old criminal laws antecedent to the Penal Code have not been swept away to 
the extent to which they appear to us to have been on a perusal of the Statutes above referred 
to. Wc regret that we have had no assistance} on behalf of iho Of own in the investigation of 
this matter ; but as far as we are able to judge upon the informatiou before us, thi.s conviction 
appears to be illegal, and we order it to be set aside, and the prisoner discharged. 
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also repealed, so that the Sessions Judge was not empowered to make the refer- 
ence he has done. Nor are we aware of any regulation in existence under 
which the prisoner could be punished for culpable homicide committed on the 
24th of May 1861. Unless, therefore, some cause be shown to tn6 contrary, 
the conviction must be set aside as illegal.** 

Notice was ordered to be given fo the Government Pleader and to the 
prisoner, and the case subsequently came before Mabkby, Ainslie and 
MiTTER, JJ., who referred it to a Full Bench with the following remarks ; — 

In a case which came before this Court on appeal a short time ago, it 
was held by us that Act XVII of 1862 was totally repealed by Acts VIII of 
1868 and X of 1872, and that therefore no conviction for an offence committed 
prior to 1862 could be maintained. That case was not argued, and wawere 
therefore only able to express our opinion with reference to such research as 
we could ourselves make into the matter. Very shortly afterwards the present 
case was referred to us under Begulation IV of 1797, s. 3, to confirm a sentence 
passed by the Sessions Judge of Shahabad, for an offence committed on the 
24th May 1861. We, accordingly, gave notice that we should again consider 
this question, and the Junior Government Pleader has appeared to argue it. 
He maintains that, notwithstanding the repeal of Act XVII of 1862, the prisoner 
may be still tried and punished, because of the proviso in s. 6 of the General 
Clauses Act (1 of 1868).’" We find considerable difficulty in coming to a conclu- 
sion as to the operation of this section in the present case, and as the question 
is one of general importance, it should, we think, be heard by a Full Bench.** 

No Counsel appeared on either side before the Full Bench. 

The Opinion of the Full Bench was delivered by 

Oarthf C. J. — In this case the prisoner has been convicted of culpable 
homicide not amounting to murder committed on the 24th May 1861, and 
sentenced to transportation for life. Act XVII of 1862, under which the 
prisoner has been tried [228] and convicted for this offence, has been totally 
repealed by Acts, VIII of 1868 and X of 1872. It has, however, been contended 
that, notwithstanding this total repeal of Act XVII of 1862, the prisoner 
may still be tried and convicted under that Act by virtue of the provisions of 
s. 6 of the General Glauses Act (I of 1868). We have considered this clause, 
and upon the whole we think that it does not apply to the present case. The 
odnviction, therefore, must beset aside, and the prisoner discharged. 


NOTES. 

[Followed in Empress of India Mulna, (1878) 1 All., 599.] 

• [Sec. 6 : -The repeal of any Statute, Act or Begulation, 
Matters done under an shall not affect anything done or any offence committed, or any 
enactment before its repeal fine or penalty incurred or any proceedings commenced before 
to be unaffected. the repealing Act shall have come into operation.] , 
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ORIGINAL CIVIL. 

The 27th November, 1876. 

PBBSHNT : 

Mr. Justice ,Pontipex. 


Moran and others Plaintilfs. 

versus 

Mittu Bibee and others Defendants. 


Appeal to Privy Council — Act VI of 1874, s. 5 — Substantial question of Law. 

The substantial question of law which, by s. 5, Act VI of 1874, the appeal must involve, 
in order to give an appeal to the Privy Council in a case where the decree appealed from 
affirms the decision of the Court below, is not limited to a question of law arising out of the 
facts as found by the Courts from whose decisions it is desired to appeal. A question of law 
arising on the evidence taken in the case is, without reference to the findings of the lower 
Courts, sufficient to found an appeal. 

Application on notice for a certificate under Act VI of 1874 for leave to 
appeal to Her Majesty in Council from the judgments and decrees made in the 
suit by the appeal Court (Garth, C.J., and Macpherson, J.) on the 16th 
September, and by the Original Court (Phear, J.) on 6th March 1876. The 
judgment of the Original Court was in favour of the defendants, and that 
decision was upheld by the Appeal Court, who dismissed the appeal. The facts 
of the case, together with the judgments of both Courts, have been already 
reported (I. L, E., 2 Cal., 58). 

[229] The petition for leave to appeal, after stating the facts, and that 
the case came on for hearing before Phear, J., and was dismissed by him, 
continued : — 

“ Upon such hearing it was {inter alia) contended in argument on behalf 
of your petitioners, in support of their claim to priority over the Mussamut 
defendants in respect of your petitioners’ said advances, that the principles 
upon which advances and outlay made by a consignee or manager of a West 
India Estate have been held entitled to a priority over other charges upQn 
the property, were applicable to the said advances made by your petitioners. 
Also, that such last mentioned advances were of the nature of salvage ; and 
further that they wpre analogous to advances made on the security of bottomry 
and respondentia bonds by hypothecation of ships and their cargoes, and that 
the legal principle governing these latter securities, viz., that the latest in date 
is first payable, was applicable to the said advances made by your petitioners. 
It was also further contended on behalf of your petitioners, that the Mussa- 
mut defendants had acquiesced in your petitioners making such advances upon 
the terdis of the same being entitled to priority over their own mortgage, and 
that they were estopped under the circumstances of the case, and by their own 
conduct, from denying your petitioner's claim to such priority. 

** That in and by his judgment upon which the said decree is founded and 
based, the said learned Judge found and held {inter alia ) : — 

(a) That your petitioners made advances to the said J. McEae, as such 
manager as aforesaid, during the year 1873, on account of the outlay of the 
said Arrowab Concern, to the amount .of Es. 88,557f upon the security of 
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assignments of 360 maunds of indigo, portion of the crop of that season, the 
subject of the mortgage of the Mussamut defendants of the 1st February 1873 ; 
and that such advariices, or a portion of them, were applied to the purpose of 
manufacturing the indigo, which was the subject of the suit, that is to say, 
the said 360 maunds of indigo. 

(b) That the suggested analogy to the several cases of advances or outlay 
by the consignee or manager of a West [230j India Estate, of salvage pay- 
ments, and of advances on bottomry and respondentia bonds, could not be 
maintained. 

(c) That it was not proved that the said J. McRae had authority from the 
Mussamut defendants to give your petitioners a charge on the said indigo 
having priority over the said defendants’ said mortgage ; that the alleged 
arrangement and agreement that the said J. McRae should borrow such further 
sums as might be necessary for carrying on the said concern from your 
petitioners, and should grant your petitioners a first mortgage or charge upon 
so much of the season’s crop as should be necessary to secure your petitioners’ 
advance, and that the Mussamut defendants should waive their priority in 
favour of your petitioners, if in fact made, were inadmissable in evidence by 
force of ss. 91 and 92 of the Indian Evidence Act, as contradicting, and 
materially altering, the contract made by the said mortgage of the first day of 
February 1870 ; that the Mussamut defendants had not acquiesced in your 
petitioners making their said advances upon the terms of the same being 
entitled to priority over the said mortgage, and that the said defendants were 
not estopped from denying your petitioners’ claim to such priority. 

“ The said learned Judge, at the said hearing and trial and also in his 
said judgment, ruled and held that the said assignments given to your peti- 
tioners as security for their said advances were insufficient!/ stamped, and were 
therefore inadmissable in evidence, and the same were consequently not adduced 
in evidence at the said hearing and trial; but the said learned Judge, in his 
said judgment, held and stated that the said assignments could not, upon the 
case made by your petitioners, have the effect of passing to your petitioners an 
interest in the indigo detrimental to the Mussamut defendants’ prior rights 
under their said mortgage of the first day of February 1873. ” 

After stating that the petitioners appealed from the judgment of Phear, J., 
that the appeal was dismissed, and that they were desirous of appealing to 
Her Majesty in Council, the petition set forth, inter alia, the following grounds 
of appeal : — 

1. “ That the said learned Judges held erroneously, that evidence 
was inadmissable of an oral agreement and certain [231] other communications 
with reference thereto between the said John McRae and the said Monohur 
Boss, that advances should be taken from the petitioners on account of the 
outlay of the Arrowah Indigo Concern, to be secured by a first charge upon the 
indigo of the season of 1872-73, to be manufactured at the said concern, such 
charge to have priority over the mortgage of the said indigo to the Mussamut 
defendants, dated the Ist day of February 1873. 

2. That the said learned Judges ought to have held that the said John 
McRae was authorized by the said Mussamut defendants to raise the money 
necessary to complete the indigo season of 1872-73 of the said concern as a first 
charge on the indigo manufactured at the said concern in that season, in priority 
to the said defendants’ mortgage ; and that the said John McRae raised the 
money sought to be recovered in this suit from the petitioners in pursuance of 
such authority. 
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3. That the said learoed Judges ought to have held that the said Mussa- 
mut defendants knew of the said John McBae*s action in raising the said money 
as a first charge with such priority as aforesaid, and acqfliesced therein. 

4. That the said learned Judges ought to have held that the said Mussa- 
mut defendants were estopped, under the circumstances of the case, and by 
their own conduct, from denying your petitioners’ claim to such priority. 

5. That the said learned Judges ought to have held that, under all the 
circumstances of the case, the petitioners were entitled in equity to be recouped 
their advances on account of the said concern out of the said indigo in priority 
to the said Mussamut defendants, whereas they have not so held. 

6. That the said learned Judges ought to have held that the petitioners 
were entitled to be recouped the sum of Rs. 5,000 (part of the money sought to 
be recovered in this suit), which was obtained from the petitioners, and paid to 
the said Mussamut defendants, out of the said indigo, in priority to the said 
Mussamut defendants.” 

The petition prayed for a certificate that the amount or value of the 
subject-matter of the suit, and also the amount or value of the matter in dispute 
in the appeal to Her Majesty in [ 232 ] Council, were respectively upwards of 
Rs. 10,000, and that such appeal involved substantial questions of law. 

Mr. Evans, for the plaintiffs, applied for a certificate to that effect under 
Act VI of 1874. 

Mr. Bonner jee, for the defendants, admitted, that if it were assumed that 
the facts were not correctly found by the Court, there were substantial questions 
of law involved in the case : but he contended that it ought not to be assumed 
that the facts w»ere inaccurately found, and that according to the true construc- 
tion of the Act “ the substantial questions of law ” must arise from the facts as 
found. [ PONTIPP^X, J. — Your contention amounts to this, that the appeal to 
the Privy Council, when the Appellate Court agrees with the Court of First 
Instance as to the facts, is in the same position as a special appeal to this Court.] 
Yes. My contention is, that “ substantial questions of law ” must be involved in 
the facts as found, and that the Legislature did not intend to allow an appeal 
in cases where, if the facts were differently found, questions of law might arise. 

Pontifex, J. — I think, in this case there is a substantial question of Ij^w 
within the meaning of the 5th section of .\ct VI of 1874. If it had been 
intended to restrict appeals to questions of., law arising only out of the facts 
concurrently found by the Courts below, it would have been expressly so stated 
in the Act. The application must be granted. Costs to follow costs of appeal 
to the Privy Council. 

.\ttorneys for the Plaintiffs : Messrs. Berners, Santierson and Upton. 

Attorney for the Defendants : Baboo Nemy Churn Bose. 

NOTES. 

[ LEAVE TO APPEAL TO THE PEIYY COUNCIL-** INVOLVE SOME SUBSTANTIAL 

QUESTION OF LAW.” 

This ea.se w&s followed in (1884) 16 Cal., 292 and (1895) 20 Bom., 699 but in (1900) 28 All., 
Si it WHS held that where there would bo no question of law involved unless concurrent find- 
ings are set aside, no question of law can be said to be involved having regard to the usage of 
Privy Council Practice not to interfere with concurrent findings.} 


X CAL.-62 
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Cass^ PRIVY COUNCIL. 

The noth JunSy let and2 4th July, and 25th NmembeVy 1876. 

Present : 

Sir B. Peacock, Sib M. E. Smith, and Sir R. P. Collier. 


Ram Coomar Coondoo and another PlaintiflFs 

versus 

Chunder Canto Mookerjee Defendant. 

[r -4 L A. 88] 


On Appeal from the High Court of Judicature at Fort William Bengal. 

Chemperty and Maintenance — Agreements contrary to Public Policy — Actio^i 
for improperly putting the law in motion — Malice — Want of reasonable and 
Probable cause— Application under s. 7dy Act VIII of 1859 — Costs. 

The English laws of maintenance and champerty are not of force as specific laws in India 
either in the mofussil or in the Presidency towns. The ground on which contracts of the 
nature of champerty and maintenance should be held by the Indian Courts to be invalid is 
that they are contrary to public Policy. 

An agreement to supply funds to carry on a suit in consideration of having a share in the 
property, if recovered, is not necessarily opposed to public policy, since cases may easily be 
supposed in which it would be in furtherance of right and justice, that a suitor who had a just 
title to property, and no means to support it, should be assisted in this way. But agreements 
purporting to be made to meet such cases, when found to be extortionate and unconscionable, 
so as to be inequitable, or to be entered into for improper objects, as for the purpose of 
gambling in litigation, or of injuringothers by encouraging unrighteous suits, are contrary to 
public policy, and ought not to have effect given to them. 

Since by the law of India a champertous agreement does not constitute a punishable 
offence, an action in that country, founded on alleged champerty, to recover losses and costs 
incurred in litigation, cannot be sustained on the ground that a remedy by action accrues 
where an indictable offence has been committed. 

No action will lie for improperly putting the law in motion in the name of a third party, 
unless it is alleged and proved that it has been done maliciously and without reasonable or 
probable cause. In the absence of such proof, an action for losses and costs incurred in 
defending a suit will not lie as against a person who is alleged to have been a mover in that 
suit, and to have had an interest in it, but who had not been made a party to the record ; 
since such a state of things creates no legal privity from which a promise can be implied on 
which an action on contract can be founded, nor does constitute a legal wrong. 

CaN3 Where it appears that the plaintiff in a suit is in fact suing on behalf of another 
person who is not a party to the record, the ordinary practice is to require security for costs, 
and to stay the proceedings till it is given. 

The rejection by the Court of an application under Act VIII of 1859, s. 73, to have a 
stranger, who has an interest in the suit, made a co-plaintiff on the record, cannot give a 
ground for an action against such stranger for costs incurred in the suit, which vnumld not 
otherwise lie. 

The cases in which persons other than parties to the suit have been held liable to costs in 
England, relate to applications either in the cause itself, or to the disciplinary and summary 
Ju|isdiotion of the Courts. They give no support to the contention that an independent action 
will, under circumstances, lie. . 
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This was an appeal from a. judgment and decree of the High Court of Judi- 
oature at Fort William in Bengal, in its Appellate Jurisdiction, dated the 28th 
May, 1874, reversing a decree of the said Court, in its OrQinary Original Civil 
Jurisdiction, dated the 30th March, 1874, and dismissing a suit instituted by 
Ram Coomar Goondoo and Kali Goomar Goondoo, as plaintiffs, against 

Ohunder Canto Mookerjee as defendant (see 13 B. L. R., 530). 

« 

By this suit the Goondoos sought to recover from the defendant, as 
damages, the costs and expenses which they had incunred in defendint* certain 
suits brought against them by one McQueen and his wife, on the ground that 
the litigation had been instigated and maintained by Mookerjee for his own 
benefit, and at his own expense, and without reasonable or probable cause. 

¥ 

The facts of the case are as follows : — 

McQueen, in right of his wife, claimed to be entitled to certain lands and 
premises in Howrah, of which the Goondoos were in possession. Neither he 
nor his wife having the means wherewith to defray the expenses of litigation, 
they, on the 17th July, 1867, entered into a written agreement with Ohunder 
Canto Mookerjee. This agreement recites the title of the McQueens to the 
property in question ; their having no funds to enable them to take legal 
proceedings for its recovery ; their having applied to Mookerjee for assistance, 
and his having agreed to assist them. They then appoint Mookerjee to be 
[233] their attorney, agent, and mooktear to institute and prosecute the neces- 
sary proceedings for the recovery of their property ; while he, on his part, 
covenants to conduct the litigation and to provide the necessary funds, and also, 
during the pendency of the proceedings, to inake'a monthly allowance of Rs. 150 
to the McQueens for their support, it being agreed that he should repay himself 
all advances with interest at twelve per cent, out of the property when 
recovered, and also retain for himself, in consideration his trouble and risk, 
“ one equal third share of and in the clear net profits ” of the litigation. Ihe 
McQueens, on the other hand, covenant not to interfere with Mookerjee in the 
prosecution of the suits which he may think it necessary to institute, but to 
tender him all the assistance they can, and they declare that the power-of- 
attorney granted to hi*n shall be irrevocable so long as he continues to conduct, 
and provide fundi for carrying on, the legal proceedings and to pay the said 
monthly allowance. It was, however, provided that if McQueen gave his whole 
time and attention to the conduct of the litigation he might do so, but under 
the control of Mookerjee; and that the McQueens might revoke the power-of- 
attorney on repayment to Mookerjee of all his advances with interest at 12 per 
cent., and a further sum of Rs. 2,000 by way of liquidated damages ; and further 
that, if Mookerjee should, at any time, fail to make the necessary advances, or 
to pay the stipulated monthly allowance, the agreement should be void, and 
Mookerjee should no longer be entitled to recover any money which he might 
have advanced or paid. Power was likewise reserved tD the McQueens to 
compromise if the sum offered should cover the entire sum due to Mookerjee in 
respect of payments made by him with interest thereon, hut, not otherwise, 
unlesi^with his consent. 

In pursuance of this agreement, in August, 1867, a suit v/as commenced in 
the name of the McQueens against the Goondoos, in the Gourt of the Principal 
Sudder Amen of Hooghly, for the recovery of the said lands, which suit was 
afterwards transferred to the Gourt of the Zillah Judge. While the suit was 
pending in the Zillah Gourt, the Goondoos having come to know of the agreement 
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of (he 17th July, applied to the Judge, under s. 73. [ 336 ] Act VIII of 1859," to 
have Mookerjee made a party to the suit, which, however, the Judge refused to 
do, on the ground that the agreement gave him no present interest. In A^;ril 
1868, the suit was heard in the Hooghly Court, and dismissed with costs. The 
McQueons appealed to the High Court, and the Coondoos filed a cross appeal, 
setting forth, among other objections to the proceedings in the Judge’s Court, 
that he had not made Mookerjee a party to the suit. On the 15th April, 1869. 
the High Court reversed the decree of the Judge of Hooghly, and gave judgment 
in favour of the McQueens. No reference was made in the judgment of the 
High Court to the question as to whether Mookerjee ought to have been made 
a party to the suit, and the point does not seem to have been insisted on when 
the case was argued before the High Court. 

On the 11th May, 1869, the Coondoos petitioned for leave to appeal to Her 
Majesty in Council. Concealing the fact of this petition having l>een filed, 
Mookerjee applied for and obtained an order for execution from the Hooghly 
Court, under which the McQueens were put in possession of the property in 
litigation. These proceedings having been brought to the notice of the High 
Court, it was ordered that the Coondoos should be restored to possession, unless 
the McQueens gave security for costs in the event of the decree of the High Court 
being reversed on appeal, and for the rents which might be received by them 
during the pendency of the appeal. Thereupon, a security bond for a sum of 
Es. 12,000 was given by Mookerjee. The McQueens, accordingly, remained in 
possession, and they recovered from the Coondoos, by attachment of other 
property, a sum of Ks. 4,739, being the cost incurred in the Hooghly Court 
and in the High Court. 

On tlie 3rd September 1870, a second suit was instituted in the name of 
the McQueens to recover from the Coondoos mesne profits in respect of the 
disputed premises. On the 21st of the same month, the McQueens sold to 
Mookerjee absolutely all their interest in the pending suit and appeal for a sum 
of Es. 22,000, out of which Es. 12,500 was to be deducted for payments already 
made to them. In March, 1872, the Judge of the Hooghly Court gave a decree 
for Es. 5,094, in the suit for mesne profits. 

[237 J On the 25th Juno, 1872, the decree of the High Court, of the 15th 
April, 1869, was reversed by the Privy Council, with costs in the Court below 
and the costs of the appeal ; and, subsequently, the judgment in the suit for 
mesne profits was set aside on review, and the suit dismissed with costs. 

On the 14th September, 1872, the Coondoos were restored to possession 
of the premises in Howrah, but failing to find any property of the McQueens 
against which to execute their decree for costs, they, on the 9th June, 1873, 
instituted the present suit. 

Their plaint sets forth in full the agreement of the 17th July, 1867, and 
recites the proceedings hereinbefore referred to. It then proceeds - 

The plaiiitifis charge that, by reason of the wrongful and injurious acts of the defendant 
hereinbefore alleged, and by reason of his entering upon and obtaining a lease of, and 
ultimately purchasing the aforesaid lands and premises pending the suit so maliciously 


*[Sec. 73 :• — If it appear to the Court, at any hearing of a suit, that all the persons who 
may be entitled to or who claim some share or interesl^in the 
subject matter of the suit, and who may bo likely to be^fiectod 
by the result, have not been made parties to the suit, the Court 
may adjourn the hearing of the suit to a future day to bo fixed 
by the Court, and direct that such persons shall be made either 
plaintiffs or defendants in the suit, as the case may be. In such 
case the Court shall issue a notice to such .persons in the manner 
provided in this Act for the service of a summons on a defendant.] 


Court may adjourn hear- 
ing and direct that parties 
appearing to be interested 
in a suit shall be made 
parties to the suit. 
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iustitutod and maintained by him, in the names of the said John McQueen and Mary Anno, 
his wife, in pursuance of the unlawful and champortous agreement entered into by him with 
them as aforesaid, he the said defendant has made himself liable fbr all the costs incurred 
by the plaintiffs in and about the defending of the said suit, and also for all the rents, issues, 
and profits which the plaintiffs would have received from, or in respect of, their said property, 
but for the aforesaid wrongful and injurious acts of the defendant, together with interest 
th^recn at the rate of twelve per cent, per anhum ; and the plaintiffs submit that in ease 
this Honourable Court should not see fit to award to the plaintiffs as damages a sum c(|ual 
to the whole of the rents, issues, and profits of which they have lost, or been deprived of by 
the wrongful and injurious acts of the defendant, then they are, at least, entitled to recover 
so much of the said rents, issues, and profits as came into the hands of the defendant, or 
which, but for his wilful act or default, might have come ; and the plaintiffs further submit 
that, from and after the date of the said dcfcudaiit’s contract with the said John ISrcQueen 
and his said wife, for the absolute sale to him of the said promises, the said defendant ought, 
if liable for no other costs, to be held liable for such costs and for the rents, issues, and 
profits secured by him thereafter. 

“ The said litigation was instigated and carried on and conducted bv the def widen t at his 
own expense, and with a view to his own benefit, and the defendant was the real mover in 
the .said proceedings, and [28B] unlawfully and nialiitiously used the procedure and process of 
the Courts to the damage and injury of the plaintiffs. 

‘‘ The plaintiffs ' cause of action was a continuous one, and arose on the termination of 
the litigation hereinbefore described.” 

The defendant, in hia written statement, admitted tlio execution of the 
agreement, and that he had supplied funds in accordance with its terms, and 
that he had given a bond as security for the costs in the appeal to tlie Privy 
Council ; but he contended that he had acted in good faith, and that the 
plaintiffs should he called on to elect either to enforce the bond which he had 
given or to abandon it. He also contended that the plaintiffs having submitted 
to the rejection, by the Judge of Hooghly, of their application to have been 
made a party to the original suit, were estopped from bringing this action. He 
denied that the plaint disclosed any cause of action, or that he was liable in 
respect of the wrongs tlierein alleged, and he pleaded that the claim was 
barred by limitation. 

The cause was heard by Mr. Justice Macpherson, who, on the 30th 
March, 1^74, gave judgment in favour of the jilaintiffs (13 H. L, R., 532). 

EYom this decision the defendant appealed, and on the 28th May, 1874, 
the Chief Justice, SlK KlCHAKD CdUCH, sitting with Mr. Justice PoNTlPEX as 
an Appellate Court, reversed the decision of the Court below, and the plaintiffs 
appealed to Her Majesty in Council. 

Mr. Leith, Q. C., and Mr. Doyne for the Appellants. — We do not contend 
in opposition to the finding of the Courts below that the original suit against 
us was instituted or prosecuted without reasonable or probable cause. Wo 
say that the agreement entered into by the McQueens and the present 
respondent was champertous. The Appeal Court has held that champerty not 
being in India an indictable offence, does not afford ground for an action. 
That is in erroneous view. Champerty is a wrong, and is, therefore, a ground 
of action to one who has suffered damage thereby. It is immaterial that the 
wrong is not a criminal offence. The cases of Fischer v. [ 239 ] Kamala Naicker 
(8 Moore’s I. A., 170), Orose v. Amritamayi Dasi (4 B. L. R., 0. C., 1), Mulla 
Jaffarji Tyeb Alt Saib v. Yacali Kadar Bi (7 Mad. H. C. Rep., 128), and Tara 
Soonduree Chowdhrain v. Tlu Collector of Mymensingh (13 B. L. R., 495 ; 
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S. Gm 20 W. 446) show that speculative bargains for the purchase of 
interests under litigation are void as being immoral and opposed to public policy. 
Immoral agreement^ of this character carried out to the injury of third persons, 
give such persons a right of action : see Pechell v. Watson (8 M. & W., 691), 
Hilton V. Woods (L. R., 4 Btj., 432), and In re Jones (L. R., 6 Oh., 497). 
Apart from the liability in respect of wrong, it is equitable that we should be 
repaid the expenses which we have ^incurred through the respondent having 
promoted the suit against us. The McQueens had denuded themselves of all 
real interest in the property and in the suit in his favour. As assignee of their 
interests, he should have come forward and had himself substituted as plaintiil 
on the record. In Bama Soonduree Dossee v. Annimdo Lall Doss (Bourke’s 
Rep*, O. 0., 44 ; Appeals from 0. 0., 96), it had been held by the High Court 
that those interested in, and who maintain, suits may be compelled to recoup 
defendants their costs. [Sir M. Smith. — But the Chief Justice says, there 
is no room for equity here. You should have had the respondent made a party 
to the suit, or you should have applied in the suit to have security. The 
respondent’s liability should have been insisted on in the other suit, not in this.] 
The appellants did apply in the original suit to the Civil Judge to have the 
respondent made a co-plaintid, but the application was refused. We appealed 
in respect of that refusal, but the point did not receive the attention of the 
Appellate Court. Indeed, it seems doubtful whether, under the provisions of 
s. 73, Act YIII of 1859, the respondent could have been forced to become a 
party to the suit. The section allows persons who think their rights affected 
to put themselves before the Court but does not seem to apply to proceedings 
in invitum to bring a person against his will upon the record, so as to make 
him answerable for costs. [210] The decisions on the construction of the 
section have not been uniform. See Joygobind Dass v. Goiireeproshad Shaha 
(7 W. R., 202), Saroda Perskad Milter v. Kylash Ghutuler Banerjce (7 W. R., 
315), Kalee Pershad Shujh v. Joynarain Roy (11 W. R., 361), Bidnath Sahoy 
V. Gopee Sahoo (14 W. R., 90). In this last case, Markby, J., observed, that 
the action of the Court under s. 73 was a matter of discretion, and, there- 
fore, not a matter of appeal. If that was a correct view, the order of the Judge 
refusing to make the respondent a party to the record was final. In Judoo- 
puttee Chatterjee v. Chunder Kant Bhuttackarjee (9 W, R., 309), it was expressly 
held that a Court was not competent to order the name of the purchaser of the 
rights of a plaintiff in a suit to be substituted for that of the plaintiff. [SlR 
M. Smith. — Would not there be a general equity either to put him on the 
record, or to restrain proceedings until security was given ?J The last section 
of the Civil Procedure Code declares that the procedure of the Civil Courts is to 
be regulated by that Act, and by no other law. If we had no power to bring 
the respondent before the Court under s. 73, there could be no other authority 
for doing so. [ SIR M. Smith. — If there was a right otherwise, s. 73 would 
not take it away. Sir R. Collier, — If the bargain was champertous, and the 
respondent took nothing under it, he would not be entitled to be made a plain- 
tiff.] In an action in ejectment the Courts in England may order a person 
not a party to the record to pay costs— Bmus v. Bees (2 Q. B., 334). [SlR 
R. Collier. — That case applies to actions in ejectment only, and has reference 
to the fictitious nature of the proceedings. In Hayward v. Giffard (4 M. & W., 
194), it is laid down as a general rule by Lord Abinger that Courts of Justice 
have no power except over parties to the record.] 

Mr. Cowie, Q. C., and Mr. F, H. Bowring for the Respondent. — It has 
hem held: by both Courts below that the litigation in which the appellants 
had incurred the. costs which they claim [84^1] in this action, bad i^t been 
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instituted or prosecuted without reasonable or probable cause. Under *8uch 
circumstances an action would not lie for improperly putting the law in motion. 
To succeed in the present action the appellants had, therefore, to make 
out one of two propositions : First, that there was a champertous agreement 
constituting an offence under the law applicable in India, resulting in special 
damage to the appellants, and so giving them a right of action ; or second, that 
the interest of the present respondent in the original suit was that of a real 
plaintiff, and that he could not be brought on the record, or otherwise reached, 
under the provisions of the Civil Procedure Code. 

Taking the second proposition first, we are to see whether the respondent 
had an interest when the McQueens first instituted their suit. If he had, then 
the case founded on maintenance is at an end. [SiR M. Smith.— -Not if the 
consideration for that interest was champertous. The effect of the agreement 
is the real point.] If his interest was champertous, could he be made a party 
to the suit ? According to the true construction of the agreement the respond- 
ent had assigned to him an interest of the nature of a mortgage of two-thirds 
of the property claimed by the McQueens, with the object that he should carry 
on the suit. There was, therefore, a partial assignment before suit brought, 
which was not disclosed by the assignors at the time the suit was brought, but 
which, while the cause was pending, came to the knowledge of the defendants. 
With that knowledge the defendants were in a position to take such steps as 
might secure them from loss. They applied to the Judge under s. 73 of the 
Procedure Code that the respondent might be made a party to the suit. The 
Judge refused on the ground that the respondent had no interest. In this we 
think he was wrong, for we construe the agreement as a partial assignment. 
Against the Judge’s decision on this point the defendants brought a cross-appeal 
to the High Court, but they did not prosecute that cross-appeal. At the 
hearing in the High Court, there was a re-settlement of issues, the parties 
suggesting the issues which they desired to be tried, but no mention was made 
of addit^ the respondent as a party. That matter was allowed to drop, [242] 
and the High Court, in its judgment, did not refer to it. It has been contended 
for the appellants that if the appeal on this point had been insisted on, the 
High Court could not have interfered with the discretion exercised by the 
Civil Judge, and that the Courts in India are so tied up by the Procedure Code 
that they cannot add a party unless he comes forward voluntarily as an 
intervenor. The cases cited do not bear out that contention, and apart from 
legislation, every Court has a discretion to say whether or not the real parties 
are before it, and any order made in exercise of that discretion would be 
subject to appeal, since it affects the merits of the suit. 

As to the alternative proposition, there was no authority either in England 
or in India for holding that an action would lie against a man merely on the 
ground that he was the real owner and substantially the plaintiff’ in an 
unsuccessful suit in which the defendant has been put to cost and expense. 
The existence of champerty and maintenance is not sufficient to support such 
an action, the ground of which must be the malicious abuse of civil process 
without probable cause. The element of champerty in such a suit is 
immaterial. Looking at the English Statutes on the subject, it might be 
doubted whether such an agreement as was made the ground of the present 
suit was contemplated by these enactments. 

The Statutes 3 Ed. I, c. 25 and 28 (Bevised Edition of Statutes, Vol. I, 
22), 13 Ed. I, c. 49 (Bevised Edition of Statutes, Vol. I, 72). 28 Ed. I, c. 11 
(Bevised Edition of Statutes, Vol. I, 105) were only declaratory of the common 
law which had been neglecteij or abused. The Statute 33 Ed. I (Bevised 
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Editjl)n of Statutes, Yol. I, 111) puts the action for champerty or maintenanee 
on the ground of malice. The offence is maliciously to maintain or to bargain 
for part of the subject of a suit. So likewise the Statutes 20 Ed. Ill, c. 4 
(Bevised Edition of Statutes, Vol. I, 172), and 32 Henry VIII., c. 9 
(Bevised Edition of Statutes, Vol. I, 481) imply something malum in 
se, a transaction corrupt or illegal. See the observations in Co. Litt., 368b 
and 369a ; Hargrave’s Note on Co. Litt., 161a ; Corayn’s Dig. Tit. Main- 
tenance, A. 5, citing Second Inst., 208; Hawkin’s Pleas of the Crown, 8th ed., 
Vol. 1, [243] pp. 454-— 463 ; and see the Year Book, 11 Henry VI, folio 11. 
There is not a case in the ])ook8 since 11 Henry VI., to show that an action will 
lie in respect of the abuse of civil process in the absence of these elements, 
which must be averred in tlie ordinary action for malicious prosecution, see 
Cotterell v. Jones (11 C. B., 713). In the case of Pechell v. Watson (8 M. & W., 
691), which has been referred to as a contrary authority, there were two counts, 
one of which charged the advising to commence an action without reasonable and 
probable cause, and the other of which charged that the defendants contriving, 
&c., wrongfully, unjustly, maliciously, and unlawfully upheld and maintained 
the said action. In Flight v. Leman (4 Q. B., N. S., 883) the plaintiff failed 
through not having averred want of reasonable or probable cause. The cases 
oiSavihw, Roberts (1 Ld. Baym., 374; S. C., 1 Salk., 13), v. The 

Duke of Brunswick (6 M. G., 205), and Findon v. Parker (11 M. &. W.,675) 
show that malice must be established. As to the .manner in which Courts of 
Equity in England deal with the subject of maintenance, see Knight v. Bowyer 
(2 De G. & J,, 421, at p. 444). [SiR B. Peacock cited Wood v. Griffith (1 
Swans., 43, at p. 56. 1 English law does not apply to the mofussil, and because 
the parties to the present suit are subject to the original jurisdiction of the 
High Court, it does not follow that the English law as to champerty and 
maintenance could be applied in respect of an agreement relating to lands in 
the mofussil, and to proceedings arising in a mofussil Court. It might further 
be doubted whether tlie English Statute and Common Law, with regard to 
maintenance form part of the law to be administered by the Charter Cfourts in 
Presidency Towns. Were they part of the law introduced by tlie Charter of 
13 Geo. I ? The test was their applicability to the circumstances of the people 
— Mayor of Lyons v. The East India Company (1 Moore’s I. A., 175). This 
was a case between Hindus, and to be governed by Hindu law. Grose v. 
Amirtomayi Dasi (4 B. L. B., O. C., 1), Pitchakutti Chetty v. Kamala 
Nayakkan (IMad. H.C. Bep., 153),r244]iJammv Khanderavw.Govind Pandshet 
(6 Bom. H. C. Bep., A. C., 63), Damodhar Madhavji v. Kahandas Narandas (8 
Bom, H. C. Bep., 0. C., 1) show that the English law of champerty and 
maintenance are not in force in India. Where Courts in England have held 
persons not parties to the record to be liable for costs as in Dungey v. Angove 
(2 Ves. »Tr., 304, at p. 313), Cockle v. Whiting (1 Buss. & My., 43), In re Jones 
(L, B., 6 Ch. Ap., 497), and Hilton v. Wcods (L. B., 4 Eq., 432), the liability has 
been declared, on summary proceedings taken, in the suit in which the costs 
were incurred, and not in a separate action. In these cases the Courts exercised 
a disciplinary jurisdiction to punish irregularity on the part of solicitors and 
contempt. The interference in the case of Bama Soonduree Dosseev. Anundo Lai 
Doss (Bourke’s Rep., O. C., 44 ; and Appeals from O. C., 96) was put hy 
Peacock, C. J., on the latter ground. 

Mr. Leith, Q. C., in reply. — The English Statutes on the subject of cham- 
perty and maintenance are to be applied by the High Court in its original 
jmsdiction if they formed part of the law introduced into India by the Charter 
erf 13 Geo. I. There was nothing in the condition or circumstances of the 
people of India to exclude them, since they were based on general principles 
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of universal application. Apart from the Statutes an action would lie at 
Common L<aw on the ground that a champertous agreement is contrary to 
public policy. This principle has been recognized by the Courts of Equity in 
England — Harrington v. Long (2 My. & K., 590). To support the action it 
is not necessary to give proof of special malice. It is enough to show that 
the defendant has wrongfully made himself party to a suit, the necessary 
result of which is to put the plaintiff to expense. 

The following cases were cited as showing that* the English law as to 
champerty and maintenance was recognized and followed by the Indian Courts. 
Mulla Jaffarji Tycb AH Saih v. Yacali Kadar Bt (7 Mad. U. 0. Rep., 128), 
Baingholam Singh v. Keeriit Singh (4 Sel. Rep., 12), Brijnarain Singh v. Tekh- 
narain Singh (6 Sel. Rep., 131), [215] Zuhooroonnissa Klianum v. liaseeh Lai 
Mitter (6 Sel. Rep., 298), Sgud Keramnt All v. Smnbhoonath Milter (S. D. A.., 

1847, p. 423), Maharajah MuhensuT Biikah Singh v. The Government (S. D. A., 

1848, p. 659), Andrews v. Maharajah Sreesh Chunder Bnee (S. D. A., J849, 
p. 340), Kishen Lai Bhoomik v. Pearee Soondree (S. D. A., 1852, p. 394), Fanch- 
eowree Mahtoon v. Kaleechnrn (9 W. R., 490), Shaikh Abed Hosseiii v. Lalla 
Bam Sarun (13 W. R., 426), Grose v. Amirtomaiji Dasi (4 B. L. R., O. C., 1), 
JuggessuY Coomar v. Prosonno Coomar Ghose (1 Tnd. Jur., N. S., 282). 

Even if the rest of the plaintiffs’ claim were to be disallowed, they were 
at all events entitled to the expenses incurred in the appeal to the Privy 
Council subsequent to the purchase by the respondent of the whole rights and 
Uitorest of the McQueens in the subject of litigation. After that time he was 
the real appellant, and must be held answerable. 

Their Lordships took time to consider their Judgment which was delivered 
as follows by 

Sir H. E. Smith.-This suit was instituted by the appellants, who were 
the successful defendants in two former suits brought by one McQueen and 
his wife against them, to recover from the defendant, Chunder Canto Mooker- 
jee, who was neither an original nor added party in those suits, the amount of 
the costs incurred by them in that litigation, and which McQueen and his 
wife, by reason of their poverty, were unable to pay. 

The principal suit of the McQueens (the other being for mesne profits 
only) was brought in the Hooghly Court to recover from the present plaintiff's 
some lands in Howrah, which their father had’purchased of one Bebee Bunnoo. 
Mrs. McQueen was the illegitimate daughter of one McDonald and Bebee 
Bunnoo, and she claimed the property as her father’s, and as being entitled to 
it after her mother’s death, under his will. The defence of the now plaintiffs 
in that suit [24«] was that Bebee Bunnoo was either the real owner, or had 
been allowed by McDonald to deal with the property as owner, and that their 
father was a purchaser from her without notice of any other title. It appears 
that they and their father had held possession of the property for 24 years 
after the purchase, and had greatly improved it. 

The Zillah Judge held the suit to be barred by limitation, and dismissed 
it. The High Court (finding that Bebee Bunnoo had died within twelve years 
of the suit) reversed his judgment, and having retained the case, and tried it 
on the merits, passed a decree in favour of the then plaintiffs, the McQueens. 

On an appeal to Her Majesty, the decree of the High Court was reversed, 
and it was ordered that the suits should be dismissed, and that the then 
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defendants (the now plaintiffs) should have theit costs in India and oC their 
appeal to Her Majesty. These costs amounted to a large sum, and the 
McQueens were unable to pay them. 

The connection of the defendant Mookerjee with the above Ijtigation, and 
the facts relied on to support the present action, will now be refe.rred to. A 
special agreement was entered into ^between the McQueens and Mookerjee, 
which recited an apparently good title of the former to the property. By this 
agreement Mookerjee was appointed the attorney and mooktear of the 
McQueens to conduct the litigatign against the present plaintiffs. On the one 
side he undertook to manage the suit, to make all necessary advances for the 
purpose, and further to make an allowance of 150 rupees per mensem to the 
McQueens, for their support during the pendency of the proceedings. On the 
other side they agreed in effect that Mookerjee should have the management 
of the suit, they, however, assisting him, unless it happened that McQueen 
could give his whole attention to the litigation, in which case he was to have 
the conduct of it, ** but under the control of Mookerjee.” It was stipiilated 
that all the advances should be repaid with interest at 12 per cent., and that, 
as remuneration for his trouble and risk, Mookerjee should have a third part 
of “ the clear net profits ” of the suit ; and, by way of security, it was agreed 
that he should receive all moneys, [247 J and take possession of all lands 
recovered, and after satisfying bis own claims pay over the balance to the 
McQueens. 

This power-of-attorney was made irrevocable, unless upon the terms that the 
McQueens should repay all the moneys advanced with interest at 12 per cent., 
and a further sum of 2,000 rupees as liquidated damages. McQueen certainly 
did not give his whole attention to the suit ; and (although he occasionally saw 
the pleaders) they were really managed by Mookerjee. 

It appears that after the present plaintiffs had obtained leave to appeal 
from the judgment of the High Court in the original suit, the McQueens 
obtained possession of the property. The Court having ordered the possession 
to be restored, unless the McQueens gave security to the amount of 12,00Q 
rupees to repay what would be due in case the decree should be reve|:sed, the 
present defendant gave a bond to the above amount as such security. 

^ Pending the appeal to Her Majesty, Mookerjee purchased of the McQueens 
all their interest in the principal suit, and the suit for mesne profits, for 22,000 
rupees, out of which he was to deduct 12,500 rupees for the advances he had 
made to them, and from this time he appears to have cdnducted the appeal in 
his own interest. 

It should be stated that, in the former suit, the now pl^tiffs — upon the 
agreement between Mookerjee and the McQueens coming to tneir knowledge — 
applied to the Judge to have Mookerjee made a party to the suit under the 73rd 
section of Act VIII of 1859, in order that, if successful, they might make him 
responsible for costs. The Judge refused the application. Upon the appeal to 
the High Court by the McQueens, the present plaintiffs raised this point in 
their memorandum of cross-appeal, but no notice appears to have been taken 
of it in the judgment of that Court. 

The plaint in the present action alleges that the plaintiffs being in Jawful 
possession as owners of the property in question, the defendant, knowing this 
ita.s so, maliciously conspired with the McQueens to bring a suit in their 
names to take the possession from them, and in furtherance of this conspiracy 
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entered [248^} into the agreement already described, which is set out at length. 
It then alleges that the agreement contains false and fraudulent recitals of a 
pretended title in the McQueens, and that it '' savotirs of champerty and 
maintenance, and is otherwise wholly illegal and contrary to public policy, " 
and was entered into for the purpose of barratrously maintaining an unjust 
and oppressive suit against the plaintiffs in the names of persons who had no 
right and were without means to pay the costs. It then avers that the former 
suit was brought maliciously and without reasonable and probable cause, 
and after describing the proceedings in the suit, and the facts showing the 
defendant’s connection with them, alleges tl^at '' the litigation was instigated 
and ' carried on by defendant at bis own expense, and with a view to his 
own benefit, and that he was the real mover, and unlawfully used the procedure 
of the Court for his own benefit. ” 

If all thege allegations in the plaint, or so many of them as aver that the 
suit was brought or instigated by the detendant, maliciously and without 
probable cause, had been proved, this action would, undoubtedly, have been 
sustained, upon the principle that the prosecution of legal proceedings 
which are instigated by malice, and are at the same time groundless, is a wrong 
to the person who suffers damage in consequence of them. 

This principle is thus stated by Mr. Justice WILLIAMS in CottereU v. Jones 
(11 C. B., 713) 

** It is clear no action will lie for improperly putting the law in motion in 
the name of a third person, unless it is alleged and proved that it is done 
maliciously and without reasonable or probable cause ; but if there be malice 
and want of reasonable or probable cause, no doubt the action will lie, provided 
there be also legal damage. ” 

In the present case, however, both the Courts below have found that 
neither malice nor the absence of probable cause has been proved. Their 
Lordships entirely agree with the Courts in India on this point, and it appears 
to them that the facts present a case having a wholly different aspect. 

[249] With regard to the motives of the defendant it is not pretended that he 
entertained any ill-feelihg or malice in any sense towards the plaintiffs. The 
terms of the agreement, and his large expenditure, show that he was prompted 
in what he did by his having formed a favourable and sanguine opinion of tne 
title of the McQueens, and by the hope of a profitable return for his advances. 
Nor can the suit be said to have been wanting in probable cause, when the two 
learned Judges of the High Court who heard it on appeal decided in favour of 
the then plaintiff's. Indeed, it was properly admitted at their Lordships’ bar 
that the case mpst be considered as if the allegations of malice and want of 
probable cause were struck out of the plaint. 

These allegati9ns being eliminated, the question is whether the action can 
be maintained upon either of the two grounds argued at the bar, which, stating 
them generally, are : — 

1. That the agreement and acts of the defendant amounted to champerty, 
or were otherwise illegal as being against public policy, and that the plaintiffs 
have suffered special damage from them. 

2. That the defendant was the real actor in the former suits, and had an 
interest in them, and was, therefore, responsible for the costs of them. 
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The question whether the law of maintenance and champerty, or any 
rules analogous to that law, as it exists in England, have been introduced into 
and form part of thd law of India, has been for a long period in controversy in 
the Indian Courts. A beadroll of decisions from 1826 to the present time was 
cited at the bar, and it certainly appears from them that the views of the Courts 
have not been uniform, and that great diversity of opinion has prevailed. 

The earliest case referred to occurred in the year 1825. A pauper plaintiff, 
in his petition of appeal I'O the Sudder Court, disclosed the fact that he had 
agreed to give half the estate in litigation to a third person in consideration of 
advances made to prosecute the Appeal. The Court, after directing a search in 
the records for precedents of such a transaction, and none having been found, 
declared that the transaction savoured strongly of gambling,’* and also that 
the contract to [2i0] give half of a large estate for a comparatively small ad- 
vance was ** by no means fair,” and ordered that unless the agreement was can- 
celled the appeal should not be entertained — Bam Gholam Singh v. Keerut 
Sing (4 Sel. Kep., 12). 

In 1836 the Sudder Court refused to enforce against a successful litigant 
an agreement he had made to give two annas of the estate if recovered in con- 
sideration of advances made to carry on the suit. They held first, that the 
estate being family property could not be thus disposed of ; but they also held 
on the authority of the decision in 1825 that the transaction was of an illegal 
character as a species of gambling, and could not be sanctioned in a Court of 
Justice — Brijnerain Sing v. Tekhnerain Sing (6 Sel. Bep., 131). 

In 1840 a similar agreement to that in the last case came before the Court : 
one Judge thought it was not proved, but the other, Mr. TUCKER, held, following 
the two former decisions, that the agreement was illegal, thus (as he said) 
establishing the point for future guidance in all similar cases” — Zukooroonnissa 
Khanum v, Raseek Lai Mitler (6 Sel. Hep., 298). 

In a short note of a similar case in 1849, the Court is reported to have 
said : “ As the precedents of the Court have held that champerty is illegal, we 
cannot enforce any condition (of the kind) in favour of the plaintiff's” — 
A'ndrews v. Maharajah Sreesh Chunder Raee (S. D. A., 1849, p. 340). 

In the next case the current of opinion underwent a marked change. 

«> 

In 1852 a case was brought before a full Sudder Court, consisting of five 
Judges, in which the Principal Sudder Ameen had dismissed a suit because the 
plaintiff had obtained the funds to prosecute it by means of an agreement which 
he deemed to be champertous. This decision of the Principal Sudder Ameen 
was, in any view of the law, erroneous ; but the Judges took occasion to 
express their opinion on the general question. Sir E. Barlow sjiys : “ There 
is no distinct law in our Code which lays it down to be illegal for one party 
to receive and another to give funds for the purpose of carrying [ 26 1 ] on 
a suit on promise of certain consideration in the forili of a share of the. 
property sued for, if decreed to the plaintiffs.” Mr. Welby Jackson, whilst 
he thought the precedents of the Court (referring to the cases already 
mentioned) had held champerty to be illegal, says : “ But the matter having 

been now brought up generally for consideration before the whole Court, I have 
no hesitation in declaring my opinion that an arrangement of the nature of 
champerty is not of itself illegal or void.” Again he says : “ I know of no law 
against such an arrangement, and there is certainly no reason why it should be 
declared illegal. Such arrangements must stand or fall according to the 
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where a suit is brought to enforce or avoid them/' Tfjp oioBf 

construe the former precedents (with one exception) as holding only ^^tha^, as 

between a plaintiff and a party advancing funds to nim to carry on his case, 

the Courts will not recognize and enforce agreements which appear to be 

exorbitant and to partake of the nature, of gambling contracts ” — Kishen Lai 

Blioomik v. Pearee Soondree (S. D. A., 1852, p. 394). 

This case appears to have been generally regarded as a leading decision. 
Mr. J ustice Glover so treats it in a case which came before the High Court so 
late as 1868, and refers to it as deciding that champerty per se was not illegal— 
Panchcowree Mahtoon v. Kalee Churn (9 W. E., 490). In this same case, 
however, Mr. Justice Macpherson said he did not feel it necessary to decide the 
question ; and in consequence of the opinions expressed by him and other 
learned Judges in India in recent cases, it will be necessary to advert shortly 
to some of the subsequent decisions. 


In Orose v. Amitamayi Dasi (4 B. L. E., 0. C., 1), which was the case of 
a contract of a champertous character made by a Hindu widow, Mr. Justice 
Phear, after a full review of the English and Indian cases, expressed an opinion 
that the law which renders champerty and maintenance illegal in England is in 
force at least within the Presidency towns ; and further that agreements [232] 
of that character were against the interests of society in India, and, therefore, 
on grounds of public policy void. Upon an appeal to the full Court, the Chief 
Justice (Sir Barnbs Peacock) did not adopt this ground of decision. He 
expressed his opinion thus: “That the deed was not binding on the 
reversionary heirs, if not upon the ground of champerty, upon the ground that 
it was an unconscionable bargain, and a speculative, if -not gambling contract.” 
Mr. Justice Macpherson agreed with Mr. Justice Phear in thinking that the 
agreement was void, as being against [)ublic policy. 

Mr. Justice Holloway, in a case which came before the High Court of 
Madras, in its Original Jurisdiction, in 1870, expressed a strong opinion that 
the English Statutes and Common Law relating to champerty and maintenance 
prevailed in that Court, and rendered contracts bearing that character void. 
He also, with some vehemence of language, denounced such contracts as being 
contrary to public policy. The opinion expressed by Mr. Justice Holloway 3n 
the application of the English Statutes and Common Law was not necessary to 
the decision of the case, for the agreement sued upon was clearly extortionate, 
and there were other sufficient grounds for the refusal of the Court to enforce 
it— Mulla Jaffarji Tyeh Ali Saib v. Yamli Kadar Bi (7 Mad. H. C. Eep., 128). 

This opinion of Mr. Justice Holloway seems to be directly opposed to the 
view expressed by Chief Justice ISCOTLAND in delivering the opinion of the High 
Court of Madras in a former case, Pitchakutti Gheiti v. Kamata Nayakhan 
(l Mad. H. C. Eep., 153). The Chief Justice there says : “ Maintenance and 
champerty are made offences by the Common and Statute Law of England, 
which in this respect has no application to the natives of this country, and in 
considering and deciding upon the civil contracts of natives on the ground of 
maintenance or champerty, w’e must look to the general principles as regards 
public policy and the administration of justice upon which the law at present 
rests. To this extent we think the law can properly be applied in perfect 
consistency with the Hindu law [233] relating to contracts. See 1 Strange's 
Hindu Law, 275.” The passage in Strange alluded to by the Chief Justice 
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(leseants upon the similarity between English and Hindu law with regard to tiie 
invalidity of contracts which violate public policy and the interests of the 
community. * 

In a late case in the High Court of Bombay, Damodhar Madhavji v. 
Kahanda& Narandas (8 Bom. H. C. Rep., 0. 0. J., 1), Wbstropp, C.J,, declined 
to express any opinion as to the extent to which the law of champerty is 
applicable to the Presidency towns or in the mofussil. 

To return to the Bengal Presidency, it will be necessary to refer to one 
more decision only before coming to the judgments in the present suit. In the 
case of Tara Soonduree Ghowdhrain v. The Court of Wards (13 B. L. R., 496; 
S.C., 20 W. R., 446), the Court (Sir R. OOUCH being Chief Justice) held that 
the agreement it was sought . to enforce was void, “ as being contrary to public 
policy, and as therefore not giving any right to sue for the property which was 
professed to be passed by it.*’ The learned Chief Justice commented upon and 
adopted the observations of this tribunal in the case of Fischer v. Kamala 
Naicker (8 Moore’s I. A., 170), He also referred with approval to the remarks 
of Mr. Justice Holloway as to the mischievous effects of such agreements in 
India. 

It is to be observed that in none of the above cases did any question arise 
as to the liability of the parties who entered into the agreements to third 
persons. 

To come to the judgments in the present suit. Mr. Justice Magphebson 
was of opinion upon the point now under consideration that the agreement was 
illegal and void as being against public policy, and he held, on the authority of 
the English case of Pechell v. Watson (8 M. & W., 691), that the present suit 
might be maintained. In the judgment of the Higli Court, delivered by 
Sir R. Couch, C.J., reversing Mr. Justice Macpherson’s decree, the Chief Justice 
says : It has been always admitted that the English Common Law, and the 
[364] Statutes as to maintenance and champerty, are not applicable, and are 
considered as having no force in this country. They certainly do not apply to 
the mofussil, whatever question there might be how far they had been intro- 
duced within the jurisdiction of the Supreme Court. The ground upon which 
agreements which are champertous, or agreements for maintenance, have been 
held to be void in this country, is that they are contrary to public policy ; or, 
as described by the Judicial Committee in Fischer v. Kamala Naicker 
(8 Moore’s I. A., 170), are considered to be immoral, and against public policy, 
and such as the law will not enforce here, and treat as void.” And he held 
that, though such agreements were in a sense illegal, they did not amount to 
an offence in India so as to give a right of action to a person who might 
sustain 8i)eciai damage from it, even if such an action might now be maintained 
against a person committing the offence of champerty in England^” 

It will now be convenient to refer to two cases before this Committee in 
which the subject has been to some extent considered. In Fischer v. Kamala 
Naicker (8 Moore’s I. A.. 170), the Court below having held an agreement to be 
void for champerty, this tribunal thought the judgment to be wrong on the 
grounds that the point had not been raised by the pleadings, and also that the 
agreement was in no sense champertous, and, this being so, their Lordships 
observed : ** It was unnecessary to decide whether under the law which the 
Court was administering those acts which in the English law are denominated 
either maintenance or champerty, and are punishable as offences, partly by 
j^be Commoti Law and partly by Statute, are forbidden.*’ But ini^ qourse 

m 



CHUNDER CANTO UOOKSBJBB [1876] I.L.B, 2 GRI. 268 . 

, 'iti' 

of the judgment they made the following obtiervations : — “ The Gourt seem 
very properly to have considered that the champerty, or more properly the 
maintenance, into which they were enquiring was something which must have 
the qualities attributed to champerty or maintenance by English law ; it must 
be something against good policy and justice, something tending to promote 
unnecessary litigation, something that in jb legal sense is immoral, and to the 
const!- [2SS3tuMon of which a bad motive is in the same sense necessary.” It is 
unnecessary now to say whether the above considerations are essential ingre- 
dients to constitute the statutable offence of champerty in England ; but they 
have been properly regarded in India as an authoritative guide to direct the 
judgment of the Court in determining the binding nature of such agreements 
there. 

In the more recent case before this tribunal, Ckedambara Ghetty v. Renga 
Krishna Muthu Vira Puchaiya Naickar (L.R., 1 Ind. Ap., 241 ; see at p. 264 ; 
S.C., 13 B. L. B.. 509 , at p. 526 ) in which a suit to enforce an unrighteous and 
champertous bond was dismissed, the following observations were made : — 

“ With respect to the law of champerty or maintenance, it must be admit- 
ted, and indeed it is admitted in many decided cases, that the law in India is 
not the same as it is in England. The Statute of Champerty being part of the 
Statute Law of England, has of course no effect in the mofussil of India ; and 
the Courts of India do admit the validity of many transactions of that nature, 
which would not be recognized or treated as valid by the Courts of England. 

On the other hand, the cases cited show that the Indian Courts will not sanction 
every description of maintenance. Probably the true principle is that stated 
by Sir Barnes Peacock in the course of the argument, viz., that administering, 
as they are bound to administer, justice according to the broad principles of 
equity and good conscience, those Courts will consider whether the transaction 
is merely the acquisition of an interest in the subject of litigation bond fide 
entered into, or whether it is an unfair or illegitimate transaction got up for the 
purpose merely of spoil, or of litigation, disturbing the peace of families, and 
carried on from a corrupt and improper motive.” 

The result of the authorities! then, appears to be that the English laws of 
Maintenance and Champerty are not of force as specific laws in India ; and the 
decisions to this effect appear to their Lordships to rest on sound principles. So 
far as concerns the mofussil, there is no ground on which it can be contended 
that these laws are in force there. The question has chiefiy [256] been whether 
they are in force in the Presidency towns, although the distinction between the 
Presidency Towns and the mofussil has not been always borne in mind. 

It is to be observed that the English Statutes on the subject were passed 
in early times, mainly to prohibit high Judicial OfiBcers and OflBcers of State 
from oppressing the King’s subjects by maintaining suits or purchasing rights 
in litigation. No doubt, by the Common Law also, it was an offence for these 
and other persons to act in this manner. Before the acquisition of India by the 
British Crown, these laws, so far as they may be understood to treat as a speci- 
fic offence the mere purchase of a share of a property in suit in consideration of 
advances for carrying it on without more, had become in a great degree inappli- 
cable tp the altered state of society and of property. They were laws of a 
special character, directed against abuses prevalent, it may be, in England in 
early times, and had fallen into at least comparative desuetude. Unless, there- 
fore, they were plainly appropriate to the condition of things in the Presidency 
t[owns of India, it ought not to be held that they had been introduced there as 
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speoifio laws upon the general introduction of British law. The principles on 
which the exclusion from India of special English laws rest are explained in the 
well-known judgment of the Mayor of Lyons v. The East India Company 
(1 Moore's I. A., 175). It appears to their Lordships that the conditipn of the 
Presidency towns, inhabited by various races of people, and the legislative pro- 
vision directing all matters of contract and dealing between party and party to 
be determined in the case of Mahomedans and Hindus by their own laws and 
usages respectively, or where only one of the parties is a Mahomedan or Hindu 
by the laws and usages Of the defendant, furnished reasons for holding that these 
special laws are inapplicable to these towns. There seems to have been alwavs, 
to say the least, great doubt whether they were in force there, a circumstance 
to be taken into consideration in determining whether they really were part of 
the law introduced into them. 

It would be most undesirable that a difference should exist [237] between 
the law of the towns and the mofussil on this point. Having regard to the 
frequent dealings between dwellers in the towns and those in the mofussil, and 
between native persons under different laws, it is evident that difficult questions 
would constantly arise as to which law should govern the case. 

But whilst their Lordships hold that the specific English law of Mainte- 
nance and Champerty has not been introduced into India, it seems clear to them 
upon the authorities that contracts of this character ought under certain 
circumstances to be held to be invalid, as being against public policy. Some 
of the circumstances which would tend to render them so have been adverted 
to in the two judgments of this tribunal already cited. 

Their Lordships think it may properly be inferred from the decisions above 
referred to, and especially those of this tribunal, that a fair agreement to supply 
funds to carry on a suit in consideration of having a share of the property, if 
recovered, ought not to be regarded as being, pei^ se, opposed to public policy. 
Indeed, cases may be easily supposed in which it would be in furtherance of 
right and justice, and necessary to resist oppression, that a suitor who had a 
just title to property, and no means except the property itself, should be assist- 
ed in this manner. 

But agreements of this kind ought to be carefully watched, and when found 
t^ be extortionate, and unconscionable, so as to be inequitable against the party ; 
or to be made, not with the bond fide object of assisting a claim believed to be 
just, and of obtaining a resonable recompense therefor, but for improper objects, 
as for the purpose of gambling in litigation, or of injuring or oppressing others 
by abetting and encouraging unrighteous suits, so as to be contrary to public 
policy,— effect ought not to be given to them. 

Such, then, being the law on this subject in India, it fails to support the 
present action. It may be that the contract in this case is unconscionable, and 
one which ought not to have been enforced against the McQueens if their suit 
had been successful ; but assuming this to be so, the plaintiffs, in their Lord- 
ships' view, have failed to establish that an action arises to them [2i8] there- 
from against the defendant for the losses and costs of the litigation. By the 
law of India, as above interpreted, the agreement did not constitute a punishable 
offence, and the action cannot therefore, as pointed out by the Chief Justice 
below, be sustained on the ground that where an indictable offence has been 
committed, and an individual has suffered special loss, a remedy by action is 
given to him as the party aggrieved ; nor does there appear to be any other 
principle upon which the action, under the circumstances of the presept case, 
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wm be nmlotuaedv Whatover, therefore, may be the righto of the partiea to 
tile- agnemeot, as between themselves, theis Lordships think that the High 
Oooii was.right in holding that the action of the plaintiffs a^inst athird party, 
foin^ded on the alleged champerty, cannot be maintained. 

There remains the question whether the action can be supported against the 
defendant, as being an actor in the suit, and having an interest in it. It is to 
be observed that a suit of this kind, in the absence of malice, and of the want 
of probable cause, is of first impression, no precedent for.it having been found 
either in Engla^nd or India. It may be assumed that, under the first a^eement, 
the defendant acquired a contingent interest in the property, the subject of the 
suit, to the extent of one^third share, besides the security for his advances ; that 
he agreed to supply all the funds required to carry on the litigation, and that 
be obtained the virtual control of the proceedings ; for although, under certain 
oircximstanoes, McQueen was to manage the suit, and in any case to assist in 
the management, the supreme control was to belong to the defendant, subject 
to a power of revocation by the McQueens on onerous terms, which was not 
exercised. But this state of things created no legal privity between the plain- 
tiffs and the defendant, from which a promise can be implied on the part of the 
defendant to pay the present plaintiffs the cost of the former suit, on which an 
action of contract can be founded : nor does it establish a legal wrong, 
for the former suit, as already shown, was brought without improper motives, 
and upon reasonable cause. It has, however, been contended that it would be only 
in accordance with justice and equity that he who was the principal mover of 
C969} a suit, and had an interest in it, should be made liable to the costs. It 
is obvious that a wide field of new litigation would be opened if, after the 
termination of the original suit, another independent suit might, on such 
general grounds, be brought against third persons. Interminable questions 
would arise as to the degree of meddling and assistance which would cnpite the 
liability. So far as precedents exist, it is either in the original suit itself, or 
the .exercise of the summary jurisdiction of the Courts, that any such liability 
has been enforced. It is ordinary practice, if the plaintiff is suing for another, 
to require security for costs, and to stay the proceedings until it is given. The 
now plaintiffs were fully aware, during the pendency of the former suit, of the 
arrangement between the McQueens and the defendant, but instead of applying 
for security for costs, they petitioned the Court to make him a co-plaintiff 
under the 73rd section of Act VIll. Without deciding whether this appli-. 
cation was rigliily rejectedi it is enough to say that its rejection cannot 
give ground for an action which would not otherwise lie. 

The instances in which persons other than parties to the suit have been 
held liable to costs in England, have been principally those of solicitors over 
whom the Court exercist^s disciplinary junsdiction, as in the case of Be Jones 
(L. B, 6 Ch. Ap., 497). The Courts have also ordered the real parties to pay 
the costs in actions of ejectment, originally on the ground that that action was 
in form a fictitious proceeding, and having once assumed this power they have 
continued to exercise it in the actions substituted for that of ejectment. Again, 
the Courts, it has been said, would so interfere in ease of any contempt or 
abuse of their proceedings — see Hayward v. Giffard (4 M. & W., 194). But all 
these eases relate to applications either in the cause itself, or to the summary 
jurisdiction of the Court. 

A case in the High Court in Calcutta, Bamasoonduree Dossee v. Ammdlal 
Bo$4 (Bourke's Bep., O. C., 44 ; and Appeals from O. C., p. 96), was much 
relied on by the appellant's Council. There in a suit brought (in the original 
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mrisdiction) to recover possession of land by a nominal plaintiff, Mr. Justice 
126)3 Pheab, on a motion, made apparently in the suit, ordered the real plaintiffs 
to pay the costi^ His judgment is placed mainly on the ground that the 
jurisdiction exercised by the English Courts in actions of ejectment was 
introduced into the original jurisdiction of the High Court, and was applicable 
to analogous actions brought to recover land there. The Chief Justice (Sir 
Babnbs Peacock), in affirming this order on appeal, supported it not only on 
the ground on which Mr. Justice Pheab's judgment rests, but on the circum- 
stances of the case, which showed, as he thought, that there had been ** a gross 
abuse of the powers of the Court, and a contempt of Court.” 

It is obvious that there is nothing in these judgments which gives support 
to the contention that an independent action will under such circumstances lie. 

It was lastly insisted for the plaintiffs that if the costs in India were not 
recoverable, the action ought to be sustained for those incurred in the appeal 
to Her Majesty, subsequently to the purchase made by the defendant, pending 
that appeal, of all the rights of the McQueens in the property and the suit. 
Undoubtedly, the McQueens after this purchase became nominal appellants 
only, and the claim of the plaintiffs to recover these latter costs is as strong as 
a case of the kind can be. But even so, it is not stronger than many oases of 
ordinary occurrence, as, for instance, trustees suing on behalf of those 
beneficially interested, or the assignors of choses in action on behalf of their 
assignees ; and in these and similar. oases which have long been familiar to the 
Courts, whilst modes, such as requiring security for costs, have been devised 
for reaching the real party, no independent action for the costs against a 
stranger to the record has ever been sanctioned. Their Lordships, therefore, 
think that no distinction can properly be made between the costs of the appeal 
and thif rest of the costs. 

It results from what has been stated, that by English law an action 
cannot be maintained against a third person on the ground that he was a 
mover of, and had an interest in, the suit, in the absence of malice and want of 
probable cause. Consequently, if that law governs, the second ground on which 
it is sought to support the present action fails. And if the law [261] 
administered in the mofussil is to be resorted to, the absence of all precedent 
* in a case of such common occurrence affords an irresistible presumption that 
no such action is maintainable there. In answer to the suggestion that if no 
precedent exists, it should now be made, it has been already pointed out that 
where there is neither privity of some kind nor a wrong, the principle upon 
which actions are ordinarily sustained is wanting. When it is urged that the 
claim should be decided upon general principles of justice, equity, and good 
conscience, it is to be observed, in addition to the considerations already 
adverted to, that these principles are to be invoked only in cases ** for which no 
specific rules may exist.” Now, it appears to their Lordships to result from 
what has been already observed, that rules may properly be considered to 
exist which define the character of actions of this kind and the circumstances 
under which alone they can be brought, and that it would be out of place to 
resort to these general principles in dealing with such actions. The conse- 
quences of such a resort in cases of this character would be to make the law 
utterly uncertain, to raise, as before observed, interminable questions as to the 
degree of interference which would sustain the action, and mischievously to 
multiplyiUnd perpetuate litigation after the termination of the original suit, 
Their Lordships^ therefore, feel constrained to hold that in the absence of 
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circumstanoes to convert the prosecution of the former suit into a wrong, the 
present action cannot be maintained. 

It has been a misfortune to the plaintiffs that security was not obtained 
for the costs in the course of the former suit. Their Lordships also think the 
defendant was to blame in not coming forward as the real party in the former 
appeal. Under these circumstances, whilst they must humbly advise Her 
Majesty to affirm the judgment appealed from, they will make no order as to 
costs. 

Appeal dismissed. 

Agent for the Appellants : Mr. J. IL Wrentmore. 

Agents for the Respondent : Messrs. Clarke, Rawlms, and Clarke. 


NOTES. 

[CHAMPERTY. 

I. THE PRINCIPLE RE AFFIRMED— 

“ For the respondents it was boldly argued that, although the English law as to matin- 
tonance and champerty is nob, as such, applicable to India, yet on other grounds what is 
substautially the same law there, is in force. Their Lordships arc of opinion that that 
proposition cannot be supported. In three cases before this Board (ti Cal. 283 ; 20 Gal. 843 ; 
27 All. 271) a contrary doctrine has been laid down’* : — (1908) 35 Gal. 420 P.G. : 35 I. A., 48. 

IL UNFAIR AND UNCONSCIONABLE BARGAINS— 

(u) The question of inadequate price is one between the assignor and the assignee. 
Where the assignors maintain the transaction and ask that effect begivci^o it, and 
for that purpose they join the assignees as plaintiffs, the transaction wasl^held : — 
(1908) 35 Cal., 420 P.G. 

(6) Where the deed of sale by which the reversioner sold half the share in the estate for 
1,50,000 rupees contained a false recital of payment of a lakh, but this was not 
challenged by the assignor who took no steps to impeach the deed, bub on the 
other hand affirmed the transaction claiming and receiving other benefits under the 
deed and was urging the commencement of proceedings, held not void : — (1904) 27 All. 
271:32 1. A., 113. . 

. (c) The disproportion between the liability to be incurred and the reward to be obtained 

was the test applied in (1893) 15 All., 352 P.G., to find out whether the bargain was 
extortionate : — (1893) 15 All., 352. 

{d) Although there might be the belief that the claim is well founded, yet relief is 
afforded if the bargain is extortionate : — (1893) 15 All., 852. 

(e) Agreements to share the subject of litigation if recovered, in consideration of 
supplying funds to carry it on are nob in themselves opposed to public policy ; but 
such documents should be jealously scanned and when found to be extortionate and 
unconscionable, they are inequitable as against the party against whom relief is 
^ sought and effect should not bo given to them : — (1893) 20 Gal., 843 : 20 I. A., 112. 

if) Where for 3,700 rupees advanced to defray the expenses of litigation, a bond for 25,000 
rupees was executed by one who was without means and who perfectly understood his 
position, it was held that the obligor should prove that the bargain was a reasonable 
one, and the bargain was held to be extortionate : — (1888) 11 All., 57. 
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g) Where the agreement was with a money-lender, who, dealing with illiterate persons, 
misled them into the belief that the expenses would be approximately equivalent to 
the value of the share agreed to be transferred on an unwarranted representation as 
to the likelihood and the necessity of extensive litigation, the agreement was not 
enforced as being againift public policy : — (1898) 20 Oal., 848 : 20 1. A., 112« 

(h) The actual amount that passed niight be decreed .—(1887) 11 AIL, 07. 

III. OPPOSED TO PUBLIC POLICY- 

Where the reversioners on the death of a Hindu widow sold their rights in certain pro- 
perty to which they then became entitled but which were in the hand4 of an alienee from the 
widow, and provision was made for the paym3nt of purchase money 52,600 rupees, as 
follows : — 600 rupees immediately payable and the balance when the property should be 
recovered and in proportion to the success — held the condition did not make the transaction 
a void one as opposed to public policy : — (1908) 89 CaL, 180 P.C. reversing (1903) 31 Cal., 433. 

lY. TRANSFER OF IMMOFEABLE PROPERTY— 

Transfer of an interest such as the equity of redemption, however speculative it may be, 
is not a gamble in litigation : — (1880) 14 Bom. 72 ; (1888) 12 Bom. 559 ; (1884) 8 Bom. 323 ; 
(1882) 11 G. L. B. 268. 

Y. TRANSFER OF PROPERTY ACT, 1882, S. 188- 

See as to the effect of the Transfer of Property Act, sec. 135: — 13 CaL, 146 ; 15 CaL, 436 ; 
contra (1887) 9 AIL, 476 ; (1888) 13 AIL, 102 ; (1890) 13 Mad., 225 F.B., approving the Allahabad 
view ; (1900) 23 Mad., 449 ; (1883) 3 Bom., 402. 

YI. COSTS OF LITIGATION INCURRED- 

(u) The assignee of a decree who is made respondent in an appeal from it and has taken 
no steps actively to support it ought not to bo ordered to pay coats : — (1895) 20 Bom., 167. 

(5) Guardian ad Htem of an infant who sought to upset a will for his own purposes was 
held liable for the costs of the suit : — (1884) 8 Bom. 391. 

YU. Ml 

Malicious prosecution — Malice— Want of reasonable and probable cause : — ^See (1894) 19 
Bom., 717. 

YUl. JUSTICE, EQUITY AND GOOD CONSCIENCE— 

The principles of justice, equity and good oonsoience are to be invoked only in cases for 
which no specific rules may exist : — 2 CaL, 233, at 261. 

Referred to in (1888) 15 CaL, G56, where the question was whether secs. 15 and 72 of the 
Indian Contract Act 1872 would govern the case of rooovering back money paid to prevent a 
sale in execution of a decree.] 
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PbbseKT : 

Mb. JU8T1CB PONTIFEX. 

Soudaminoy Dossee 
'oersuB 

Jogeah Ghunder Dutt and others. 

Will — Bequeat to a Claaa — Bemoteneas — Applicability of English Rules to Hindu 
Wills — Right of Hindu Widow to Partition. 

A Hindu testator died in 1887 leaving four sons and two grandsons by a deceased son. By 
his will, dated in 1887, alter directing that his property should be divided into five shares, of 
which his four sons were to take one each, and his two grandsons the remaining one, the tes- 
tator made the following devise : On the death of any or either of my said four sons, or of 

the said R D and M D (his grandsons) leaving lawful male issue, such male issue shall succeed 
to the capital or principal of the share or respective shares of his or their deceased father, or 
fatiiers, to be paid or transferred to them respectively on attaining the full ago of 21 years ; 
but if any or either of my said four sons shall die without leaving any male issue, or if he or 
they sfaaB die leaving such male issue, and the whole of such issue shall afterwards die 
under the age of 21 years, and without male issue, in such case the share or shares of my said 
sons so dying shall go to and belong to the survivors of my said sons and my said two grand- 
sons lor life, and their respective male issue absolutely after their deaths in the same 
manner and proportion as is hereinbefore described respecting their original sllares. ” U, 
one of the sons, died in 1858, leaving an only son 8. born in the lifetime of the testator, who 
died shortly after his father intestate, and without male issue. In a suit by the widow of 8 
claiming as his heir and representative to recover the share of U as having descended to 8 
absolutely* and to obtain partition, — Held that, inasmuch as (J survived the testator, the 
gift to the male issue of the testator’s sons was void for remoteness as including objects who 
mil^t have come into existence after the testator’s death, and therefore be incapable of taking. 
The rule that where there is a gift to a class, and some persons constituting that class cannot 
take in consequence of remoteness, the whole bequest must fail, as well as the principle of ^ho 
Bnglish Courts in deciding questions of remoteness, that regard is to be had to possible and 
not to actual events, is applicable to the iuterpretatiomof the wills of Hindus. 

The gift to the male issue being void, the subsequent limitations were also void. 8, 
therefore, and through him the plaintiff, was entitled to a share in such part of the testator’s 
estate as by reason of the invalidity of the gifts in his will was undisposed of. 

The question whether a Hindu widow is entitled to partition is one for the discretion of 
the Court in each particular case. In this case, where the plaintiff [268] had daughters and 
grandsons, and the share she was entitled to through her husband was considerable, she was 
held entitled to a decree for partition. 

StJlT for oonstniotion of bhe will of one Bam Mohun Dutt, for declaration 
of the plafotiff's right to a share in certain immoveable property, for ascertain- 
metit of 6U0h gfaare, for partition of the said property, and for other relief- 

The plaintiff was the widow and heiress of one Sreenath Dutt, great-grand- 
son of one Aknr Dutt, who died in August 1809, possessed of considerable 
moraable and iatmoveable property, and leaving four sons. Bam Mohun, Bam 
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Narain, Bam Ohunder, and Bam Gopaul, and having made a will, dated 9th 
August, 1809, whereby, after making provision for his wife and daughters, he 
left the residue of his t>]^operty to his sons in certain specified shares, and on 
his death his sons took possession of his property in the shares specified in 
the will, and constituted a Hindu family joint in food, worship, and estate. 
Bam Ghunder and Bam Gopaul died unmarried and without issue and intestate, 
leaving their brothers their heirs and representatives, who remained in joint 
possession and enjoyment of the property. Bam Mohun Dutt died on the 
20th May, 1837, leaving a will, dated the 8th March, 1837, the construction 
of which was a portion of the relief prayed in the present suit. The clauses 
in the will rel%ting to the property in suit were as follows : — 

** I direct that my talooki), zamindarees, housois, laiidn, Company's paper, bonds, and 
other securities, money, gold and silver ornaments, plate and all other my property and 
effects of every nature and kind (subject, nevertheless, to the payment of the legacies and 
other charges hereinafter mentioned, and subject also to the preference hereinafter given to 
my eldest sou Doorga Churn Dutt and his male issue) shall be divided into five equal parts 
and shares ; and I further direct that each of my four sons, Diorga Churn Dutt, Umachurn 
Dutt, Kally Doss Dutt, and Si boo Doss Dutt, shall hold and be possessed of one of such 
shares, and shall receive the interest and dividends thereof for his own use and benefit 
during his life, and that my two grmisons, Riijendr) Dutt and Mohendro Nath Dutt, sons of 
my deceased son Parbutty Churn Dutt, shall hold and be possessed of the other of the said five 
shares during their respective lives, and sh ill in like manner receive the interest and 
dividends thereof in equal shares for their own use and benefit, [ 264 ] and 1 further direct that, 
on the death of any or either of my said four sons or of the said Rajeudro Dutt and Mohendro 
Nath Dutt, leaving lawful male issue, such male issue shall succeed to the capital or principal 
of the share or respective shares of his or th3ir deeoased father or fathers, to be paid or trans- 
ferred to them rospoctively on attaining the full age of 21 years. But my will is, and I 
declare that in such division my oldest sou Doorga Churn Dutt for life, and his male issue 
after his death, shall have a larger share by two-and-a half pice (or five-eighths of a sixteenth) 
more than my other sons, and than my said two grandsons, Rajendro Dutt and Mohendro 
Nath Dutt, anything heroin before mentioned to the contrary notwithstanding. But if any 
or either of my said four sons shall die without leaving any male issue, or if he or they shall die 
leaving such male issue, and the whole of such issue shall afterwards die under the age of 21 
years, and without male issue, in such case the share or shares of my said sons so dying shall 
(after deducting therefrom the sums of Go. 's Rs. 2,000, to be paid to each of the widow or widows, 
if any, and the sum of Co.’s Rs. 1,000 for the marriage of each of the daughter or daughters, 
if any, of ray son or sons so dying) go to and belong to the survivors of my said sons and my 
said two grandsons Rajendro Dutt and Mohendro Nath Dutt for life, and their respective 
male issue absolutely after their deaths in the same manner and proportions as is hereinbefore 
described respecting their original shares. ” 

Bam Mohun left four sons, Doorga Churn, Umachurn, Kally Doss, and 
Siboo Dass, and two grandsons by a son who predeceased him, the defendants 
Bajendro and Mohendro Nath, since deceased. Umachurn died on 17th March, 
1853, intestate, leaving an only son, Sreenath, born in the lifetime of the 
testator, the husband of the plaintiff. Sreenath died on the 19th March, 1853, 
intestate, and without male issue, leaving the plaintiff his heiress and repre- 
sentative, and an unmarried daughter, Katyani, who married after her father's 
death, and had three sons living at the time of suit. A;fter the death of her 
husband the plaintiff continued to reside with, and be maintained out of the 
funds of the joint family, and was in joint possession with the defendants of 
the whole of, the joint family property. The plaintiff submitted that, on the 
death of Umachurn, his son Sreenath became entitled to his father's share 
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absolutely, and that she was now entitled to the interest of a Hindu widow in 
the share which belonged to [263] Sreenath. She stated that she was no 
longer willing that her share should remain joint, and was anxious to have a 

partition of the property, and a share thereof allotted to her in severalty. 

% 

The defendants, who were all the other living descendants of Ram Mohun, 
submitted the construction of the will, arid also the question whether the plaintiff 
was entitled to a share or only to maintenance, to the decision of the Court ; 
they also submitted that, even if she were entitled to, more than maintenance, 
it was not in accordance with Hindu law or custom to allow the widow of tho 
member of a family joint in food, worship, and estate lo sue for a partition and 
account, where she has never been injured in her rights as a *member of the 
family. 

The case came on for settlement of issues. 

Mr. Kennedy t Mr. Evans and Mr. Bonnerjee for the Plaintiff, 

Mr. J, D. Bell and Mr. Phillips for the Defendants other than Rajendro. 

Mr. Macrae for the defendant Rsjendro. 

For the plaintiff it was contended, on the construction of the will, that, 
under the gift to the male issue of the testator, Sreenath took, on the death of 
his father Umachurn, an absolute estate in his father’s share ; and that the 
plaintiff, his widow, was entitled to that share as the heir and representative of 
her husband. The case of Srimati Bramaniayi Dasi v. Joges Chandra Dutt (8 
B. L. R., 400), a decision on the construction of the same will, was referred to. 
It was also contended that the plaintiff, as ' a Hindu widow, was entitled 
absolutely to partition ; and that such a right had been recognized in numerous 
unreported cases. On this point the cases of Padmamam Dasi v. Jagadamha 
Dasi (6 B. L. R., 134), Cossinauih Bysack v. Hurrosoondery Dasi (Clarke’s Rules 
and Orders, Add. Ca., 91), Hnn^y Doss Duttv. Uppooiiiah Dasi (6 Moore’s 1. A., 
433), and Macnaghten’s Considerations of Hindu Law, 45, were referred to. 

[286] For the defendants it was agreed that Sreenath took under the 
original gift \ but it was contended that he took subject to the limitations 
contained in the subsequent gift over, limitations which it was competent to the 
testator to make and which were not void ; and, therefore, on his death what- 
ever share he took went not to his widow, but to the other descendants ol Ram 
Mohun and their male issue. 

The question, however, was raised by the Court during the argument for 
the defendants, whether the original gift was not void for remoteness, inasmuch 
as it was a gift to a class in which other objects besides Sreenath were included, 
who might be incapable of taking by reason of their coming into existence after 
the death of the testator ; and if this were so, the subsequent gift over would be 
a fortiori void ; and Leake v. Robinson (2 Mer., 363) was referred to. 

It was then contended that the principles of English law in this respect 
must not be applied to the construction of the will ; that a gift to a class by a 
Hindu must be taken to have been intended by him to be operative only as to 
those of the class who could take consistently with the law ; and that the 
bluest did not fail, but that Sreenath, who was born during the lifetime of the 
testator, took to the exclusion of others of the class coming into existen^ 
afterwards ; and that if the gift over were held to fail, the property would 
descend in a manner quite contrary to tho intention of the testator, viz,, to the 
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widow of a grandson who had no male issue, 7he oases of Krishnaramani 
Daai v. Amnda Knshna Bose (4 B. L. B., 0. 0., 231) at p. 279, per Pbaoogk, 
C. J.), Tagore v. TagorC (4 B. L. B., O. C., 103), and Arumugcm MudoJiv. Amm 
Ammal (1 Mad. H. 0. Bep., 400) were referred to. As to the right of the widow 
to partition, it was contended that there was no authority that a Hindu widow 
was absolutely entitled to partition ; that the passage from Macnaghten was a 
mere distum ; that the case of Padmamani Dasi v. Jagadamba Daei (6 B. L. B., 
184) was distinguishable as being only a case of partition against a oo- widow ; 
that that case was not borne [267] out by the texts of Hindu law cited in it 
by Phear, J.; that the estate of a Hindu widow was one to be enjoyed by her 
subject to the control of the male members of the family, which control would ' 
cease if she were allowed partition ; and that partition would enable a Hindu 
widow to deal with and affect property by alienation in a way in which she 
was not allowed to deal with or affect it. 

For the plaintiff in reply, the Dayabhaga, ch. HI, s. 1, cl. 16, was referred 
to as giving an express right to partition to any of the co-heirs ; and it wAS 
contended that the widow represented the estate for all purposes, and could 
exercise any right which could have been exercised by her husband. The oases 
of Bissonauth Ghunder v. Bamasoondery Dassee (12 Moore’s I. A., 41), Soorjee- 
many Dossee v. Denobundoo Mullick {9 Moore’s I. A., 123), Nishtarinee Dabeev, 
Bam Narain Mookerjee (3 T. & B., 81), Treepoorasoondery Dassee v. Debendra 
Nath Tagore (I. L. B., 2 Cal., 45), and Woomasoondery Chowdrcmee v. Jndoo 
Nath Shaw Chowdry (unreported), decided by Pheab, J,, on the 16th August, 
1875, were referred to ; and it was stated that a search among the records of the 
Court bad resulted in numerous oases (about 60) being found in which decrees 
for partition had been allowed at the suit of Hindu widows. 

On the construction of the will it was contended that the original gift was 
not void for remoteness, and that under it Sreenath took an estate in the share 
of his father Umachurn, which was not liable to be defeated by the subsequent 
gift ; that the latter gift was void, and the case of Porter v. Pox (6 Sim., 485), 
was referred to. It was further contended that if the first gift were held void, 
the plaintiff would be entitled to the share which Sreenath was entitled to in 
the property so undisposed of by the will. 

Gur. adv. vult. 

Pontifez, J. — The plaintiff in this case sues as widow of her deceased 
husband, Sreenath, for a partition of the estate formerly belonging to Bam 
Mofaun, her husband’s grandfather. [868] Bam Mohun had execute a will 
dealing with this property. (The learned Judge read the clauses of the will set 
out, and continued.) Under this will the plaintiff claims that, on the death of 
Umachurn, one of the testator’s sons, his only son Sreenath, who survived him, 
became absolutely entitled to Umachurn’s share, and that she, as Breenath’s 
widow, is now entitled thereto. 

This claim is resisted by the defendants, who are willing to admit that 
Sreenath became entitled under the original gift, but insist that bis interest was 
defeasible under the gift over which I have read. It is, therefore, the intarget 
of neither party to argue that the original gift to the male issue of the testator^s 
sons is invalid as including objects too remote, or, in othm* words, objects to 
whom, under the law as now settled, the testator could not lawfully maU a 
devise. But though neither party has urged this objection, it was raishd 
by nue during the argument, and I apprehend that I am bound to take it into 
^nsideration. ' ^ 
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• 

Taking fche gift to Umachurn and his male issue by itself, it is clear that 
although his son Sreenath was born in the testator’s lifetime, and, therefore, 
would have been a valid object of the testator’s bounty,* yet, as Umachurn 
survived the testator, he might possibly have had other male issue besides 
Sreenath, who would fall within the meaning of the testator’s words ** such 
male issue shall succeed.” 

Now in deciding questions of remoteness it is an invariable principle of the 
English Courts to pay regard to possible and not to actual events ; and the fact 
that a gift might include objects too remote or incapable of profiting directly 
by the testator’s bounty is held to be fatal to its validity. The question is, 
however, to be considered according to the state of circumstances at the period 
of the testator’s death, and not merely according to the state of circumstances 
at the date of the will. 

1 don’t for one moment pretend that this rule, merely l)ecause it is a rule 
of the English Courts, should, if unreasonable, or inconvenient, be extended to 
the interpretation of the wills of Hindus. But it is to be noticed that the rule 
is not a rule of the strict English Common Law, because questions of remoteness 
applying to executory limitations as distinguished from contin-[2693gent 
remainders only arose for consideration after the Restoration, when exe- 
cutory limitations, originally devised, it is said, by Bridgman, were first 
admitted and upheld by the Courts, although an infringement on the rules of 
the Common Law. The rule was, in fact, established as founded on reason 
and convenience. 

Now, in this particular case, it Umachurn had predeceased the testator, 
his son Sreenath would have been a valid object pf gift, for in that case the 
whole class of Umachurn’s male issue must have been known at the death of 
the testator. But, in fact, Umachurn survived the testator, and at the testator’s 
death it was quite possible that other sons in addition to Sreenath might be 
born to Umachurn. If any such other sons had been born, they certainly would 
not have been capable of taking under the testator’s will. And in that case it 
seems to me that it would not have accorded with the testator’s intentions that 
Sreenath should take the whole of Uraachurn’s share to the exclusion of his 
brothers. The question of the testator’s intention in such a case as this was well 
considered by Sir WILLIAM Grant, in Leake and Robinson (2 Mer., 363, at 
p. 309), and of course the question of intention is the same whether a testator 
be English or Hindu. • 

If then the rule to which I have referred d[id not apply to the construction 
of Hindu wills, there would have been an uncertainty from the period of the 
testator’s decease until the death of Umachurn as to whether there was or 
was not an intestacy with respect to Umachurn’s share. For if Umachurn 
had other sons, then as the testator could not have intended Sreenath to take 
the whole to the exclusion of them, there would have been an intestacy. 

It seems to me that the rule is, in a special manner, applicable to and 
necessary for the Hindu law of devise ; for I take it to be a fundamental 
principle of that law that the persons who are to take a testator’s estate must 
be certain and known at the time of his death, which would not be the case if 
capacity to take depended on the contingency whether other persons should 
[270] or should not come into existence. The rule that where there is a gift 
to a class, and some persons constituting such class cannot take in consequence 
of the remoteness of the gift or otherwise, the whole bequest must fail, has been 
held to apply to Hindu wills by the late Mr. Justice Norman in construing this 
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particular will (see 8 B. L. R., p. 410). But it was not necessary for him in 
that case to decide whether the rule as to regarding possible and not actual 
events was also applicable. And, indeed, he extrajudicially (see p. 409) stat^ 
that Sreenath took an absolute interest in the share which belonged to his 
father. With this last conclusion 1 am, for the reasons before stated, unable to 
agree. Nor do I think that the decision referred to by Mr. Bell, of PEACOCK, 
C.J., jjSJ. M. Krishnaramani Dasi v. Ananda Krishna Bose (4 B. L. R., 0. C., 
2J9), applying as it does to bequests which are not similar in terms to the 
bequests in Bam Mohqn's will affects this question. In that case the gifts of 
the annuities after the decease of the first taker did not in terms comprehend a 
class of issue whom he should leave surviving him. 

In the present case, in my opinion, the gifts to the male issue of such of 
the testator’s sons and grandsons as survived him, must be held to be invalid and 
incapable of taking effect and, therefore, I must hold that Sreenath took nothing 
under the devises in the testator’s will. And if the devises to the male issue 
are void, as including objects too remote or incapable of taking a benefit under 
this will, all limitations ulterior or expectant on such remote or invalid devises 
are also void for the reason given in the case of Proctor v. The Bishop of Bath 
and Wells (2 H. BL, 358), such reasons being equally applicable to a Hindu as 
to an English testator, and such reasons would of course apply more strongly 
to a case where an object of the prior devise — as Sreenath in this case— actually 
came into existence. 

Upon these grounds I think that Sreenath, and through him his widow, 
would be entitled to a share in such part of the estate of the testator as by 
reason of the invalidity of the gifts in his will is undisposed of. 

But the plaintiff’s claim is met by another objection on the part of the 
defendants. They insist broadly that, according to [271] Hindu law, a widow 
cannot claim a partition ; and they roly on what they assert to be the fact that 
no reported decisions exist in which such a right has been held to belong to a 
widow. 

On the other hand, the plaintiff has submitted a list of, I think, some 40 
unreported cases in this Court, in which partition has been decreed at the suit 
of a widow. I take it that this question is very much a question of discretion 
for the Court in each particular case. The Court would probably refuse 
partition by metes and bounds to a childless widow, who was entitled to a very 
small share. 

But in this case the plaintiff has daughters, and the daughters have sons, 
and the share of Sreenath in the testator’s undisposed ot estate will be con- 
siderable. I think that in such a case as this a widow is entitled to a decree 
for partition. Otherwise she might be unable, during her life, to improve the 
heritage of her children. 

It seems to me, therefore, that the plaintiff will be entitled to a decree for 
partition, and that the only issues necessary to be raised ai’e — 

1. What sons and grandsons of the testator named in his will survived 
him? 

2. What sons and grandsons of the testator named in his will died in his 
life-time leaving any and what issue living at the testator’s decease ? 

3. What property is the subject of partition ? 

Attorneys for the Plaintiff : Messrs. Qhose and Bose, 

Attorney for the Defendants ; Baboo P. C, Mookerjee, 


m 



JoassH cHaNDKB uuTi; *&c. [1877] t.L.R. 2 Cal. 271 


HOTBS. 

[CONSTRUCTION OF HINDU WILLS. 

I. aiFTS TO A CLASS- 

The English rule of Leake v. Robimon has now been settled to bo inapplicable to 
India (1905) 82 Cal. 992 P. B.=9 C. W. N^, 749*^ 1 C. L. J., 48‘2 ; (1897) 24 Cal. 646 ; 
(1886) 12 Cal., 663 ; (1889) 12 Mad., 393 ; 29 Mad., 412 ; ccnitra (1878) 4 Cal., 456, 9 BoiA., 491, 
(1901) 29 Cal., 260, which express the older view, as in this case. ^ 

See also (1890) 15 Bom., 326 ; (1891) 15 Bom. 543 ; (1891) l5 Bom. 662. 

This doctrine applies even whore the gift is bad for remoteness (1886) 12 Cal., 663, at 
681 ; but see Dr. Mukerjoe’s Perpetuities to the contrary. 

Limitation in favour of “ the sons of my sisters, that is to say, their sons who are now in 
existence, as also those who may be hereafter born ** upheld in favour of those living at the 
death of the testator; — (1909) 32 Cal., 992 E. B. 

But where the intention is that the whole class must take rather than individual moni' 
bora thereof, the rule is applied : — (1901) 26 Bom., 449 ; (1897) 22 Bom., 538 ; 18 Cal., 663. 

Where the gift is to the joint family, gifts are uphold : — 6 All., 560 at 574 ; (1901) 25 Mad. 
149 at 164, 155. 

II. REGARD IS TO BE HAD TO POSSIBLE AND NOT TO ACTUAL EVENTS— 

(а) “ The person senior in ofje among my lineal descendants ” (1906) 3 C. L, J., 606. 

(б) ‘ ‘ Person or persons who mitjht at the death of the widow be the heir or heirs of the 

testator'’^ :~(1902) 30 Cal., 369. 

(c*) “ Where a gift is made to a class of persons some of whom are incapable of taking, the 
disposition fails as to all. The rule applies even though all the members of the 
class are born before the gift takes effect if it was antecedently possible that they 
might not have boon so born and the fact that the gift might have included objects 
too remote is fatal to its validity irrespective of the event ” : — (1901) 29 Cal,, 260 
(276). But this case was overruled in (1905) 32 Cal., 992 P. B. 

(d) See also (1873) 20 W. R., 472, where the words were, “ should the adopted son die 

. . . . my entire estate shall pass to my nearest saimida 

(e) Where there was an arrangement between the members of a joint family for keeping 
the family property for ever, and the clause was atteinptod to be construed as a gift 
over to the other sharers in case any one sought partition during the life of any of 
the contracting parties, it was ob.sorvcd that such a gift could not take effect. “ A 
gift whether primary or substitutionary can only bo to some one in existence at 4hc 
time of the gift, and this gift, if it be one, is a gift not to the brothets, but to them 
or their respective heirs born or unborn at- the date of the document, as the case 
might be”:— 6 Cal., 106 (116). 

(/) ” After the decease of the survivor of them, in trust for the male issue of my said 
brother if any there be ” : — 9 Bom., 491. 

(gf) “ After K's decease the said house shall duly be enjoyed by K's children ” — (1887) 
12 Bom., 185. See also (1885) 9 Bom., 491. 

III. PARTITION AT THE INSTANCE OF THE WIDOW— 

Widow entitled to claim partition but conditions may be imposed to prevent waste when 
there is reason to apprehend waste : — (1903) 31 Cal., 214.] 
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£272] APPELLATE CIVIL. 

The 16th March, 1677. 

Pbesent : 

I|3ib Biohaed Gabth, Kt., Chief Justice, Mb. Justice Macphebson 
' AND Mb. Justice Mabkby. 


In the matter of the Petition oi Soorjmukhi Koer Appellant." 


Privy Council’s Appeals Act (VI of 1871), s. 11 — Deposit of Costs of Appeal — 

Power to enlarge time. 

The requirements of s. 11, Act VI of 1874, as to the deposit of costs, are not absolutely 
imperative. The Court has power in its discretion to modify them, and when the period for 
making the deposit expires on a day when the offices of the Court arc closed, it is a reason* 
able exercise of that discretion to allow the deposit to be made on the day they re-open. t 

The points involved in the following questions, relating to the construction 
of Act VI of 1874, having arisen in this and several other cases on appeal to 
the Privy Council, they were referred by Makkby, J., for the consideration of 
the Court : — 

1. Whether, when the last day for making the deposit under s. 11 of Act 
VI of 1874 falls at a time when the offices of the Court are closed, the deposit 
may be made on the day on which the offices re-open ? 

2. Whether the Court has any discretion to enlarge the time prescribed 
by s. 11 for making the deposit ? 

The reference came before the above Judges, and their Opinion was 
delivered by 

Oarth, C, J. (who, after reading the questions, continued) : — We consider 
that we may answer both ^hese questions, by saying that the requirements of 
8. 11 as to the deposit of costs are not absolutely imperative. Had they been 
so, this Court [278] would not have any power to modify them. But we think 
they are not so. There is no provision similar to that in s. 10 requiring the 
petition to be dismissed in case of default. We think, therefore, that the 
Court has some discretion, and that it would be in all oases a reasonable 
exercise of that discretion, if, when the period for making the deposit expires on 
a day when the offices of the Court are closed, the deposit were allowed to be 
made on the day that the offices re-open. 

* Reference by the Judge in charge of the Privy Council Department, in Privy Council 
Appeal No. 30 of 1876. 

t See In the matter of Lalla Gopee Chund, I. L. R., 2 Gal., 128, and In the matter of 
Ftmendiro Deh Boyhut v. Jogend/ro Deb, 23 W. R., 220. See aUo Tkakoor Kapilnath 
8dhai v. The 0ovemment, I. L. R., 1 Gal., 142. 


516 



EMPRESS OF INDIA V, JUDOONATH GANGCJOLY [1877] I.L.R« 2 Cal. 273 


NOTES. 

[EXTENSION OF TIME-- 

This decision was approved by the Privy Council in Burjose v. Jiliagina (1883) 10 Cal., 
567 P. G. : — It only remains to state that a preliminary point was raised as to whether the 
Judicial Commissioner had a right to extend the time for giving security in this appeal. 
Their Lordships upon that point have to say that they concur in the view which was taken 
by the Full Bench of the Court in Calcutta, that the words in the Act which have been quoted 
relating to the giving of security are directory only ; and, although not to bo departed tr(fm 
without cogent reason in this particular case, it seems to them l;hat the Commissioner has 
exercised a right to discretion*! 


[2 Gal. 278 ] 

APPELLATE CRIMINAL. 


The 18th January, 1877, 

Present : 

Mr. Justice Jackson and Mr. Justice McDonell. 


The Empress of India 

versus 

Judoonath Gangooly. '' 


Criminal Procedure Code (Act X of 187 s. 27>i-r- Appeal — Officer appointed to 
prefer Appeal — Judgment of Acquittal —Canviction on charge of murder or 
culpable homicide not amounting to murder — Acquittal, 

On the trial by a jury of a person on a charge of murder, the jury found the accused not 
guilty of the offence of murder, but convicted him of culpable homicide not amounting to 
murder. The Sessions Judge, although he disagreed with the verdict, declined to submit the 
case to the High Court under s.263t of the Criminal Procedure Code. The Local (Tovemment, 
thereupon, directed the Legal Remembrancer to appeal under s. 272 of the Code, and in pur- 
suance of this direction an appeal was preferred by the Junior Govornmciit Pleader. Held, 
that the appeal was duly made. Held, further, that a judgment passed by the Court of 
Session, following the verdict of a jury acquitting the prisoner, is a judgment of acquittal 
within the meaning of s. 272. Held, also, that there being an acquittal on the charge of 
murder, the appeal lay. 

* Criminal Appeal, No. 278 of 1876, against an order of J. O’Kinealy, Esq., the Sessions 
Judge of the 24-Pergunnahs, dated 8th May 1876. 


f [Sec. 263 : — In cases tried by jury, the jury may retire to consider their verdict. It shall 

Cases tried bv iuries officer of the Court not to suffer any person to 

^ ^ * speak to or hold any communication with any member of such 

jury. When the jury have considered their verdict, the foreman shall inform the Court what 
is their verdict, or what is the verdict of a majority. 


Verdict to be given on 
each charge. 

Judge may question jury. 

Procedure where jury 
differ. 


The jur^ shall return a verdict on all the charges on which 
the accused is tried, and the Court may ask them such questions 
as are necessary to ascertain what their verdict is. Such questions 
and the answers to them shall be recorded. 

If the jury are not unanimous, the Judge may require them to 
retire for further consideration. After such a period as the Judge 
considers reasonable the jury may deliver their verdict, although 
they are not unanimous. 
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THE EMPRESS OP INDIA 0 . 


The prisoner, Judoonafch Gangooly, was tried by a jury for the murder of 
one Dassee Raur. The jury acquitted him of the charge of murder, but con- 
victed him of culpfable homicide not amountimg to murder. The Sessions 
Judge, although he remarked that he did not concur with the verdict, declined 
to submit the case to the High Court under s. 263"^ of the Criminal Procedure ^ 
Code. He recorded two separate hqdings and sen-[274]tences, stating in the 
first, that the jury had found the prisoner not guilty of murder and directing 
his discharge ; and in the second, stating that the jury had found the prisoner 
guilty of culpable homicide not amounting to murder, and sentencing him to 
10 years’ rigorous imprisonment. The Local Government directed the Legal 
Remembrancer to prefer an appeal to the High Court under s. 272f of the Code, 

** against the judgment of the Sessions Judge acquitting the prisoner of the 
charge of murder.” In pursuance of this direction, a petition of appeal was 
presented and filed by the Junior Government Pleader. 

Mr. Ingram (with him the Junior Government Pleader, J uggadamind 

Mookerjee,) for the Crown. 

^ Mr. M. M. Ghose for the Prisoner. 

Mr. Ghose, — There are three objections to the hearing of this appeal : IPirst, 
it has not been preferred by one of the persons mentioned in s. 272. No public 
prosecutor has as yet been appointed under s. 57 of the Code, and the Junior 
Government Pleader has not been generally appointed to prefer appeals of 
this nature, nor was he specially appointed to prefer this particular appeal. 
Mr. Ingram stated that he was instructed by the Legal Remembrancer. 
[Jackson, J. — The appeal must be taken to be an appeal by the Government.] 
Secondly, — The prisoner has been convicted, and not acquitted. Where, upon 
certain facts found, the jury bring in a verdict of guilty of a particular offence, 
there is no such acquittal as would give a right of appeal under s. 272 ; that 
section, it is submitted, applies only to cases of absolute acquittal. Thirdly ^ 
s. 272 only gives a right of appeal from judgments of acquittal ; it cannot, 
therefore, apply to cases of trial by jury in which there is no judgment ; 
but only the summing up by the Judge, the verdict by the jury, and the 
sentence or order of the Court. The Code of Criminal Procedure throughout 


If the Court does not think it necessary to dissent from the verdict of Uie jurors or of a 
majority of the jurors, it shall give judgment accordingly. If the accused person is acquitted, 
the Court shall record judgment of acquittal. If the accused person is convicted, the Court 
shall proceed to pass sentence on him according to law. 

If the Court disagrees with the verdict of the jurors, or of a majority of the jurors, on all 
or any of the charges on which the prisoner has been tried, and considers it necessary for the 
ends of justice to do so, it may submit the case to thi? High Court. If the Court does so, it 
shall not record judgment of acquittal or of conviction on any of the charges on which the 
prisoner has been tried, but it may cither remand him to custody or admit to bail. 

The High Court shall deal with the case as submitted as it would deal with an appeal, 
but it may acquit or convict the accused person on the facts as well as law, without reference 
to the particular charges as to which the Court of Session may have disagreed with the 
verdict ; and if it convict him, shall pass such sentence as might have been passed by the 
Court of Session.] 

* [Sec. 263 : — q. v. suyra I. L. R., 2 Cal. 263.] 

T [Sec. 272 : — The Local Government may direct an appeal by the public prosecutor or 
of specially orgenerallyappointedinthebebalffroman 

on behalf appellate judgment of acquittal ; but in no other case 

shall there be an appeal from a judgment of acquittal passed in 
any Criminal Court. 

Such appeal shall lie to the High Court. No ap^al shall be presented under this section 
after six months from the date of the judgment complained of. 

The High Court may in any case so appealed direct a new trial ^ another Court, or may 
pass such judgment, sentence or order as may be warranted by law.] 


No appeal i 
acquittal, excep 
of Government. 
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draws a distinofeioi^ between a “ judgment and a “ sentence ” or “ order.” It 
is doubtful whether an appeal can be maintained on a question of fact. The 
section is a novel one, and must be construed with the utmost strictness. 

[2783 Mr. Ingram for the Government. — The only argument to be drawn 
from the novelty of the section is that, inasmuch as its wording is general, 
the Legislature intended to give the IjOcaL Government a general and absolute 
power of appeal. Under the former Code, which was drawn under the influ- 
ence of English ideas of criminal justice, the verdict of a jury could only be 
touched under the revision section ; but the present Code provides three ways 
of interfering with such verdict, — viz., under s. 263, where the Court disagrees 
with the verdict, under s. 272 and under s. 288. The prisoner has been 
acquitted upon the charge of murder, and an appeal lies from such acquittal. 
Under s. 263,"' the jury are bound to return a verdict on all the charges 
on which the accused is tried ; under s, 452,1 there must be a separate 
charge for every distinct ofl'ence, and each charge must be tried separately, 
except in the cases by the Code excepted Then s 457 I provides for an 
exceptional case under that section, the accused may be convicted of the$ 
offence which he is proved to have committed, although he is charged with a 
‘different” offence ; and illustration (h) shows that murder and culpable homicide 
amounting to murder are different or distinct offences ; lastly, s. 461 § provides 
that the Court, in passing judgment, shall distinctly specify the offence of which 
the accused is convicted. The word “ judgment ” in s. 272 means what falls from 
the Court after the verdict ; it is the conclusion of a syllogism of which the 
major premiss is, every man who commits a particular offence shall be 
punished in such and such a way; the minor premiss. — this man has com- 
mitted that offence, and the conclusion is, judgment according to the law. 
Section 263 shows that there is a judgment in trials by jury : “ if the Court does 
not think it necessary to dissent from the verdict, it shall give judgment 


* £Sec. 263 : — q. v. stu'in'a I. L, R., 2 Cal. 273.] 


t £Sec. 452 : — There must be a separate charge for every distirict offence of which any person 


Separate charges for dis- 
tinct offences. 


is accused, and every such t-.harge must be tried separately except 
in the cases hereinafter excepted. 


ILLUSTRATION. 


A is accused of a theft on one occasion, and of causing grievous hurt, on another occasion. 
A must be separately charged and separately tried for the theft and the causing grievous 
hurt.] 

{ [Sec. 467 ; — When a person is charged with an offence, a!tid 
When offence proved in- part of the charge is not proved, but the part which is proved 
eluded in offence charged, amounts to a different offence, he may be convicted of the offence 
which he is proved to have committed, though he was not 
charged with it. 

illustrations. 

(a) A is charged under section 407, Indian Penal Code, with criminal breach of trust in 
respect of property entrusted to him as a carrier. It appears that he did commit criminal 
breach of trust under section 40G in respect of the property, but that it was not entrusted to 
him as a carrier. He may be convicted of criminal breach of trust under section 406. 

ib) A is charged with murder. He may be convicted of culpable homicide or of causing 
death by negligence.] 


§ [Sec. 461 : — When the trial in any Criminal Court is concluded, the Court in passing 
Tniiomonf fn judgment, if the accused person be convicted, shall distinctly 

# ® specify the offence of which, and the section of the Indian Penal 

Code or other law under which, he is convicted ; or if it be 


Judgment in the alter- 
native. 


doubtful %nder which of two sections, or under which of two 
parts of the same section such offence falls, the Court shall 
distinctly express the same, and pass judgment in the alter- 
native according to section seventy-two of the said Code.] 
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accordingly. ** Section 271 restricts the right of appeal of an accused person 
convicted in a trial by jury to matters of law, but there is no such restriction 
in s. 272. As to tthe power of appeal under the latter section in trials by 
jury, see the observations of Phear, J., in Queen v. Koonjo Leth (11 
B. L. R.. 14). 

Mr. Ohose in reply. 

[276] The Judgment of the Court was delivered by 

JackBOn» J. — Durfng the argument we disposed of the first part of the objec- 
tion taken by Mr. Ghose, who has, at our request, carefully and feelingly advocated 
the case on behalf of the prisoner. That objection was, that we had not before 
us an appeal such as is contemplated by s. 272 of the Criminal Procedure Code, 
inasmuch as the petition of appeal had not been preferred by the Government 
Prosecutor or other officer, specially or generally appointed in this behalf." 
It appeared, and still appears to us, that, under the authority conveyed by the 
Secretary’s letter to the Legal Remembrancer, the appeal was duly made by 
fone of the Government pleaders, and has been regularly and properly sustained 
before us by the counsel instructed by. and appearing on behalf of, the Legal 
Remembrancer. 

Mr. Ohose next contended, that in the first place s. 272 was not meant to 
apply, and did not apply to cases where the accused person has been 
tried and acquitted by the verdict of a jury ; and in the next place that 
an appeal would not lie, inasmuch as there has not been any operative 
judgment of acquittal, the prisoner not having been set at liberty, but having 
been convicted of a minor offence arising out of the same set of facts on which 
he was charged with murder. We observe that one of these points, viz., what 
is included in a judgment of acquittal has been adverted to though not expressly 
decided by Phear, J., in the case of Queen v. Koonjo Leth (11 B. L. R.. 14). 
But irrespective of that expression of opinion, we ourselves do not entertain 
the least doubt upon this subject. It appears abundantly from the various 
sections of the Code of Criminal Procedure relating to judgments, that the 
judgment passed by the Court of Session following the verdict of a jury which 
acquit 9 ]s, undoubtedly, a judgment of acquittal. The Legislature has allowed an 
appeal in cases of acquittal by the Local Government, under s. 272, in the 
wides terms, and without any limitation whatever. Then as to the contention that 
there was no acquittal in this [277] case, it appears manifestly from the record 
tliat, as regards the particular charge of murder, the prisoner was acquitted, and 
ordered to be discharged or set at liberty ; and that but for the finding of the 
jury and the sentence of the Court in respect of the other offence included in the 
charge, the prisoner would, so far as the charge of murder was concerned, have 
been set at liberty on his acquittal. He was charged with the offence of murder, 
which is an offence distinct from the offence of culpable homicide not amount- 
ing to murder. The Judge not having thought fit to refer the case under 
s. 263, the judgment stood as a judgment of acquittal. The Local Government 
is charged with the responsibility of considering in such cases, whether the 
public interests require that an appeal should be preferred, and as in the exercise 
of its judgment it has thought fit to prefer this appeal, we think the appeal 
lies. It remains to consider what decision we ought to arrive at upon the 

* [Sec. 271 : — Any person convicted on a trial held by a Sessions Judge may appeal 
to High Court. An applal may lie on a matter of fact as well 
Ajppeal from sentence of as a matter of law, except where the conviction was by a jury. 
Sessions J^dge, in which case the appeal shall be admissible on a matter of law 

only.J 
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appeal so preferred, and I confess thafc I should have greatly desired that the 
learned Sessions Judge who tried the case in the Court below haxl thought 
right to set out in the proceedings the grounds upon whioii he abstained from 
doing that which the law enjoins him to do under s. 263, and not imposed 
upon the Judges of the High Court the onerous and painful duty of passing the 
proper sentence in the case. (The learned Judge proceeded to consider the 
evidence, and held that the accused was guilty of murder and sentenced him to 
death.) 

. Appeal alloicf'd. 


NOTES. 

£ Government is not entitled to appeal on an interlocutory order, e.ff", refusal by tlio 
Sessions Judge to add now charges (1892) IG Hoin., 414,] 


[278] ORIGINAL CRIMINAL. 


Tha loth and 22ml March, IH77. 

Present : 

Mr. Justice White. 


In the matter of the Empress of India on the Prosecution of Malcolm 

verms 

Gasper and others. 


High Courts' Criminal Procedure AcA, (X of ]S7 /j), s*. 1A7 -Transfer of Case 
before Police Magistrate t > High Court — Power to issue Mandamus, 

A charge was made against the accused of using criminal force under s. 141* of tAo Penal 
Code. The Police Magistrate heard the evidenw.* for the prosecution, and without disbelicjving 
it, decided it did not amount to the offence charged. Reid that, assuming th:it an error 
of law had been committed, the High Court had no power to issue \\ mandamus to the 
Magistrate to commit the defendants ; it was not a case where the Magistrate hiid declined 

• [Sec. 141 : — An assembly of live or more pcr.sons is 
Unlawful a.ssembly. de.«ignated an “ unlawful assembly,” if the common object of 

the persons composing that assonibly is — 

Firstly. — To overawe by criminal force, or show of criminal force, tin* Legislative or 
Executive Government of India, or the Government of any Presidency, or any Li(>nten:uit- 
Govemor, or any Public Servant in the exercise of the lawful power of such J^ublic 
Servant ; or 

Secmdly. — Ti resist the execution of any law, or of any legd jjioce:>R ; or 

Thirdly. — To commit any mischief or criminal trespass, or other offenci; ; or 

Fourthly . — By means of criminal force, or show of criminal force, to any person, to take 
or obtain possession of any property or to deprive any person of the enjoyment of a l ight of 
way, or of the use of water or other incorporeal right of which hi* is in possession or enjoy- 
ment, or to enforce any right or supposed right ; or 

Fifthly. — By means of criminal fdree, or show of criminal force, to compel any person to 
do what he is not legally bound to do, or to omit to do what he is legally entitled to do. 

Expkmatum . — An assembly which was not unlawful when it assembled may subse- 
quently become an unlawful assembly.] 


1 Cal,— 66 
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jurisdiction ; he had exercised his jurisdiction and heard the case. Held also, it was not a 
case which the Court could transfer under s. 147* of the High Courts’ Criminal Procedure Act. 
(* 

This was an application under s. 147 of tlie High Courts' Criminal 
Procedure Act (X of 1875), for a rule calling on Mr. Dickens, one of the Police 
Magistrates of Calcutta, to show cause why a case should not be transferred 
to the High Court for hearing and final determination, or for a mandamus to 
compel the Magistrate to commit. 

The defendants were charged before the Magistrate, under s. 141 of the 
Penal Code, with being members of an unlawful assembly, and, in pursuance 
of the common object of such assembly, with having used criminal force, or 
sliow of criminal force, and ejected the prosecutor from the Armenian Church, 
of which he was in possession. The Magistrate took evidence in the case, 
and came to the conclusion on that evidence, that no offence had been made 
out. When the application was first made, the Court suggested that it had 
no power, under the circumstances, to grant it, and asked for an authority to 
show that, in a similar case, the Court of Queen’s Bench or this Court 
would issue a maadamm or grant a certiorari, and gave leave to renew the 
application. 

[279] Mr. Phillips (Mr. Or. Grcijory witli him), renewing the application 
said, that he had been unable to find any case in which the Court of Queen’s 
Bench had issued a mandamus ordering the Justices to commit ; but there was 
a reason for that remedy not being given in England, which did not exist here. 
The Queen’s Bencli does not grant a mandamus until all the other remedies 
open to the applicant have been exhausted. Now,Mn England, in such a case 
as this, the remedy would be to go before a grand jury ; therefore, a mandamus 
would not lie. But in this country the grand jury has been abolished, and 
there being no other remedy, a mandamus will issue, the Court having the 
powers, in that respect, of tlie Court of Queen’s Bench. The Magistrate did 
not disbelieve the evidence, for he stopped the case for tlie prosecution. He 
considers tliat, admitting the facts proved to be true, they do not constitute any 
offence*; he has, in other words, mistaken the law. Where ^ primd facie case 
is made out, the Magistrate is bound to commit — Burn’s Justice of the Peace, 
Vol. T, p. 773. He has no further discretion. [WHITE, J. — Suppose in such 
a fase as this in England you went before a grand jury they might throw out 
the bill. You might, indeed, go before a second grand jury ; but tliey also 
might ignore tlie hill : would the Queen’s Bench compel the grand jury to find 
a true bill ? And if not, the remedy you mention is very incomplete. I doubt 
whether the reason wliy the Queen’s Bench won’t grant i^mandamus, is because 
there is a remedy by going before tlie grand jury.) It is submitted that it is ; 
and that reason, the grand jury having been abolished, not existing here, this 
Court has iiower to issue a mandamus. In cases where there is no other remedy 
the Queen’s Bench does grant it. In a case whore there is no other remedy, a 


*[ Sec. 147: — Whoriovor it iipponrs to the High Court of Judicature at Fort William, 
^ Aliidras aud Bombay, that the direction hereinafter mentioned will 

Power of Presidency promote the ends of justice, it may direct the transfer to itself 
High Court to transfer to of any particular case from any Criminal Court situate within 
itself cases from Police the local limits of its ordinary original criminal jurisdiction, 
Magistrates. and the High Court shall have power to determine the case so 

' transferred, and to quash or affirm any conviction or other pro- 

ceeding which may have been had therein, but so that the same b6 not quashed for want of 
form, but on the merits only.] 
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Magistratie can be ordered to grant a summons : see The King v. The Justices of 
Kent (14: East, 395). [WHITE, J. — Here the Magistralo has exercised his 
jurisdiction, and dismissed the case : that seems to me to l)e your difficulty.! 
His action amounts to saying that the law does not give him power to commit, 
because there is no offence, — that is, he says Jie has no jurisdiction ; in other 
words, [ 280 ] declines jurisdiction. See ft Geo. IV, c. 74, s. 2 as to liis being 
bound to commit. A somewhat similar case is the refusal to issue a summons, 
in which case the Queen’s Bench can make an ordei* that tlie summons be 
issued — see The Queen v. Adarnson (1 Q. B. I)., 201, CocKRURN, C. J., at 
p. 205). This is a decision on a preliminary point, not a case which the Magis- 
trate has heard and decided. It is a matter of law as to which ho has no 
discretion. It is similar to a case of refusal of summons, which is only a way 
of putting a case intrain for hearing. [White, .1.— The Magistrate appears to 
me to have exercised his jurisdiction, not to have declined it. It differs from a 
refusal to issue a summons. Flo has lieard the case.] He has dealt with the 
case in such a way as amounts to declining jurisdiction. A prinul facie case 
was made out for the issue of a summons, and the Alagistrate refused to issue 
it. [White, J. — I have no more power than the Court of Queen’s Bench, and 

you have not shown me any case in which that Court has granted a mandamus 
in a case like this. 1 think it is only where there is another effective remedy 
that the Queen’s Bench declines to issue a mandamasA Even taking that to 
bo so, it is submitted it would issue here, as there is no other eff*ectivo remedy. 

As to the application under s. 147, the fact that tlie grand jury has been 
abolished ought to lead the Court to put as wide a construction on tlio section 
as is possible. Section 147 differs from the old law, and is intended to have a 
wider scope. In 33 Geo, HI, c. 52, s. 153, wdiicll was the foj incr law, there is 
nothing to limit the interference of the High Court to ordeis for convictions. 
In this country appeals from acquittals are allowed, and to refuse to interfere, 
simply because it is a case of acquittal, would he narrowing the law to what it 
is in England, where appeals from acquittals are not allowed. 

As to the facts of this case constituting an offence under s. 141 of tlie 
Penal Code, it is submitted they do. [WHITE, J. -On this branch of your 
application, one difficulty is, what am 1 to quash or affirm if I do interfere 
under the section?] The order of discharge may ho quashed, and this Court 
may hear and determine the case itself. The order made by this Court [284] 
must ho made on the merits. [WHITE, J. — Does not that show that the 
proceeding intended by s. 147 was some final proceeding oi' order of the Crimi- 
nal Coui't ?J It is submitted that it only shows that there must be some sub- 
stantial matter to be adjudicated upon after the transfer. 

White, J. -I have, in the course of the argument, stated my views so fully 
that it is unnecessary to do more than recapitulate the reasons for my decision. 

Mr. Phillips, on behalf of the prosecution, applies, on affidavit, for one of 
two orders — either for a rule under s. 147 of the High Courts’ Criminal Procc-dure 
Act (X of 1875), calling on the Magistrate to show cause why these proceedings 
should not he transferred to this Court for hearing and final determination ; or 
for a mandamus to compel the Magistrate to commit on a charge of being a 
member of an unlawful assembly under s. 141 of the Penal Code. 

When the case came before me on the first occasion, I was inforn)ed that 
the Police Magistrate, having heard the evidence, did not disbelieve the facts 
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proved, but thought that they did not amount to the offence with which the 
defendants were charged, ..and, 'therefore, declined to commit them for trial. 
When I heard that &uoh was the nature of the case, I requested Mr. Phillips to 
refer me to some authority for my granting his application. He has not brought 
before me, however, any authority which shows that either the Court of Queen’s 
Bench, or this Court, has ever issued a mandamus, or granted a certiorari, in a 
case similar to the present one. He has, indeed, referred me to two cases, 
The Queen v. Adamson (1 Q. B. D., 201) and The King v. The Justices of Kent 
(14 Bast, 395), in which the Court of Queen’s Bench granted a writ ; in the 
first case ordering the Justices to hear and determine a case which they had 
refused to hear ; and in the second case, ordering them to issue a summons, 
which they had refused to issue. But both these cases, when examined, show 
that the Court of Queen’s Bench does not issue a mandamus in such cases unless 
the inferior Court has actually declined jurisdiction, or has acted under [282] 
circumstances which amount practically to declining jurisdiction. Now, in 
this case the Magistrate has not declined to exercise jurisdiction. He has 
heard the evidence in the case, and has come to the conclusion that no offence 
under the Penal Code has been committed. He has, in fact, exercised his 
jurisdiction, and decided the case in favour of the defendants. This is suffici- 
ent to dispose of the first branch of Mr. Phillips' application. Quite irrespec- 
tive, however, of this, 1 may state that a mandamus could not issue in the form 
asked for ; if it issued at all, it would go not to order the Magistrate to commit, 
but to order him to hear the case again, and upon a sufficient case being made 
out, then to commit. 


As to the second branch of the application, which is to transfer the case 
to this Court under s, 147 of Act X of 1875, I think I am equally with- 
out power to deal with the case in the way I am asked to do. That 
section provides, that “whenever it appears to the High Court that the direction 
hereinafter mentioned will promote the ends of justice, it may direct the transfer 
to itself of any particular case, and shall have power to determine the case so 
transferred, and to quash or affirm any conviction or other proceeding which 
may have been had therein, but so that the same be not quashed for want of 
form, but on the merits only.” The present case is not, I think, within the 
purview of the section. If I transferred it, I should be doing so not for the 
purpose of quashing or affirming a conviction or other proceeding, but for the 
purpose of hearing the case, taking the evidence of the witnesses, and myself 
determining whether a c.iso for committal had been made out or not. I think 
the section is not wide enough to enable me to do that, and I should be extend- 
ing the section beyond the intention of the Legislature if I put it in force to 
transfer .such a case as this. 

1 can well imagine that the refusal of a Magistrate to commit may now 
and then result in a grievous failure of justice, but if the Legislature intended 
to provide for such a case, the Court should have l>een specifically armed with 
power to deal with such case, I cannot infer such a power in tlie absence 
of express words. I am, therefore, unable to grant this applica-[288]tion. 
I have assumed throughout these remarks that an error of law has been 
committed, but I have made that assumption only for the purposes of the 
argument. Considering the law bearing on the application to be such as I 
have statedi I have thought it unnecessary to hear the affidavit. The refusal to 
commit is not tantamount to an acquittal, and the prosecution can, if they 
choose, go before fJiie Magistrate again, though 1 am by no means saying they 
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ought to do 80 . The application must be refused (see Corporation of Calcutta v. 
Bheecunram Napit, post). 

Appllcatimi refused. 

Attorney for the Applicant : Mi. Leslie 


^ NOTES. 

also (1877) 2 Cd.1., 290 ; (1882) 9 Cal., 397.] 

[2 Cal. 283] 

APPELLATE CIVIL. 

The *^nd Jmie, J876. 

Present : 

Sir Richard Garth, Kt., Chief .Iitstice, and Mr. Justice Ainslie. 


Debi Dutt Sahoo Plaintitf 

versus 

Subodra Bibec and others Defendants.' 


Act XL of 1H5H, s. J8 — Act VIII of 1850, ss. V and A—Mortiiagc by 
Administrator of a Minor's Property —Purchaser with Notice, 

Title of — Duties of Purchaser. 

A mortgage of the property of a minor made by the administrator appointed under Act 
XL of 1858 is invalid, unless the sanction of the Court has been previously obtained under 
s. 18 t of the Act. 

Where the administrator wi.s sued, as repre.senting the minor, by the mortgagee, and 
madcs no defence to the suit, and the properly was sold under a decree so obtained to the 
mortgagee, by whom it was again sold to a third person, who knew that the admiiii.'.trator 
had executed the mortgage in that capacity, — held, that the decree did not protect the mort- 
gagee who purchased at the Court sale, nor her vendee, from suit by the minor for recovery 
of the property. 

The plaintiff in this suit was one of four sons of one Imrit Lall Sahoo, a 
trader, who died in Deceraiier 1863, intestate. The plaintitf being a minor, 

* Regular Appeal Xo. 05 of 1875, against a decree of V\’. DaCosta, Ksq., Subordinate 
Ju'Jgc of Zilla Saruii, dated the 18th of January 1875. 

t [[Sec. 18 : — Every person to whom a certificate shall have been granted under the pro- 
vision of this Act, may exercise the .^ame powers in the 
Powers of persons to management of the estate as might have been oxcreiKed by the 
whom certificate has been propi ietor if not a minor, and may collect and pay all just claims, 
granted in the manage- debts, and liabilities due to or by the estate of the minor. But 
ment of a minor’s estate. no such person shall have power to sell or mortgage any 
immoveable property, or to grant a lease thereof for any period 
exceeding five years, without an order of the Civil Court previously obtained.} 
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his brother Rameswar Dutt obtained, under s. 7 " of Act XL of 1858, a certili- 
oate of adminis-[284]tration of the minor’s property. Rameswar Dutt was also 
appointed guardian^of the person of the minor. After the death of Imrit Lall, 
his sons took possession as his heirs of all his property, and living as a joint 
Hindu family carried on the business formerly carried on by their fatlier. On 
the 14th July 1867 (Asar, 1274), Rameswar Dutt, for himself and the plaintiff 
his minor brother, and the other two brothers, Disseswar Dutt and Purmes- 
war Dutt, gave a bond for Rs. 37,000 to Subodra Bibee, payable on the 30th 
Pous, 1275 (February., 1868), in which bond, as a security for the above 
amount, they pledged Mouzah Dhubolia and a certain warehouse in Mouzah 
Shamsoodininir, both which properties belonged to all the four brothers. The 
consideration set out in the bond was as follows : Ist, a sum of Rs. 2,500, due 
on an account current extending from 24th Asin 1923 S. (18th October 1866), 
to date of the bond ; of Rs. 27,500. on iiccount of bills discounted by Subo- 
dra Bibee, the said bills having been dishonoured on presentation in Calcutta ; 
and 3rd, of the sum of Rs. 7,000, being a loan made by Subodra Bibee to pay 
certain business debts for which suits were then pending. 

No question was raised as to the due execution of the bond, or the exist- 
ence of the debts therein mentioned : it was admitted that no such sanction of 
the Civil Court as is provided for by Act XL of 1H58, s. 18, was obtained, 

Subodj’a Biboe in another suit liad sued all four brothers on this bond, 
treating it as a mortgage bond. None of the defendants in that suit appeared, 
and service of summons upon them liaving been proved, the suit was treated as 
undefended, and a decree obtained on the 28th March 1868, directing a sale 
of the mortgaged property. The property was, accordingly, put up for sale 
under the decree, and bought by Subodra herself on the 1st Juno 1868, 
through her gomastha Gopi Lall, who was made a defendant in tliis suit. On 
the 16th November 1870, Subodra sold the purchased property and her out- 
standing rights under the decree to Mr. Lewis Cossorat, who had already 
purchased the indigo factory in Mouzah Dhubolia from the four brothers (tlio 
plaintiff being represented by his guardian Rameswar Dutt) under a conveyance 
dated 9th January 1868. 

[ 283 ] Debi Dutt liaving attained majority brought the present suit to 
recover possession of his share of the property from Mr. Cosserat, upon the 
ground that it was illegally mortgaged by his brother and guardian, and that, 
notwithstanding the proceedings and sales which subsequently took idaco, he 
had a right to regain ])ossession of his estate. 

The Subordinate Judge held, that the suit was not maintainable, on the 
ground that the plaintiff was, by his guardian, a party to the suit on the bond 
instituted by Subodra Bibee, and that ss. 2 and 3, Act VIII of 1859, barred any 
other remedy than a review of judgment in that suit, especially as the plaintiff 
did not allege that the bond was a fraudulent one. 


•[Sec. 7 : — If it shall appear that any por.son cJaiiniiig a right to h-as'c charge of the property 
of a minor is ^‘ntitl(^d to such right by virtue of a will or deed, 
Certificate of adininis- and is willing to undertake the trust, the Court shall grant a 
tration to whom to be certificate of administration to such person. If there is no 
granted. person so entitled, or if such person is unwilling to undertake 

the trust, and there is any near relative ot the minor who is 
willing and fit to bo entrusted with tba charge of his properly, the Court may grant a certi- 
ficate to such relative. 


The Court may also, if it think fit (unless a guardian has been appointed by the 
n i. father), appoint such person as afonisaid, or such relative or any 

• oiher rdative or frieud of the minor, to bo guardian of the 

person guardian. j 
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E’rom tliat decision the plaintiff appealed to the High Court. 

Mr. JB. r. Allan (with him Baboo MoheHchunder Chowdry) for the Appel- 
lant. 

Mr. Arathoon (with him Baboo Chunder Madhuh Uhose) for the Bespon- 
dents. 

The arguments sufficiently appear in the judgment of the Court. 

The following cases were cited : — For the appellant, Gircewur Sing v. 
Muddun Lall Doss (16 W. R., 252), Surut Chtmder Chatterjee v. Ashutosh 
Chattel jce (24 W. R., 46 ; s. c. reported as Chunder Chatterjee v. Baj- 

kissen Mnokerjee 15 B. L. R., 350), and Vrosimno Kamar? Dehya v. Golab 
Chand (14 B. L. R., 450). For the respondents, Ilunooman Per sand Panday 
V. Mnssavmt Babooee Munraj Koonweree (6 Moore’s I. A., 393), Lalla Bnnseedhur 
V. Koouwur Bindisseree Dull Singh (10 Moore’s 1. A., 454), Lokraj Boy v. 
Mahtab Chand (14 Moore’s I. A., 393), Loo loo Sing v. Bajendur Laha (8 W. 
R., 364), Alfooioonnissa v. Goluck Chunder Sen (15 B. L. K., 353), Sheoraj 
Koiver v. Nukchedee Lall (14 W. R., 72), Sheraf uiooUah Chowdhry v. Abedoo- 
niHsa Bibee (17 W. R., 374), Modhdo Soodtin Sing v. Bagah Pirthee Bullub 
Paul (16 W. R., 231), and Prosunno Knmari Debya. v. Golab Chand (14 B. L. 
R.. 450). 

[236 j The Judgment of the Court was delivered by 

Garth, C. J. (who, after stating the facts, continued) : -Without going at 
length, liowever, into the general question how far a minor is bound by a decree 
made against his guardian, during his minority, vve think it clear that in this 
case the plaintiff* was entitled to bring the fresh suit for the purpose of asserting 
his rights, and that, as against the present defendants, it was the only eff'ectual 
remedy which he could pursue. If his object had merely been to reverse or 
alter the judgment in the former suit, it is possible that an application for a 
review would have answered his purpose. But the plaintiff’s object was to 
unrip transactions which formed no part of the j)roceedirigs in the former suit, 
and as against Rarneswar Dutt, who merely acted in that suit as the plain 
tiff’s guardian, and as against Mr. Cosserat, who had nothing whatever to do 
witli the former suit, it is obvious that any application fo)‘ the review of the 
proceedings in that suit v.^ould have been utterly ineffectual, and that as against 
these persons the plaintiff’s only remedy was the one which he has adopted. 
His contention and his interests in this .suit are not identical with, hut directly 
opposed to, those of Rarneswar Dutt. 

He says that Rarneswar, acting professedly as his guardian, has been dealing 
with Ids property in away which the law expressly forbids, and tliat, inconse- 
quence of his having so dealt with it, and also in consequence of certain legal 
proceedings in which Rarneswar has improperly acquiesced, Ids (the plaintiff’s) 
share of the mortgaged property has wrongfully come into the hands of Mr. 
Cosserat, and his object is to release his share of the property from tire position 
in which it has been placed by the wrongful acts of his guardian. 

The first question, therefore, which we have to decide is, whether the 
defendant Rarneswar was acting illegally when he mortgaged the plaintiff's 
share by the deed of duly 14, 1867. 

It is admitted that he was appointed guardian of the plaintiff under Act 
XL of 1858, and that he never obtained the sanction of the Judge to fhe mort- 
gage, as by s. 18 of that Act he was bound to do. 
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The words of the section are : “ No sijch person ” (i.c., guardian of the 
estate under a certificate granted under the Actj “ shall [237 j have power to sell 
or mortgage any inoftnoveable property or to grant a lease thereof for any period 
exceeding five years without an order of the Civil Court previously obtained,” 

The same words are used in a. 14,* Act XXXV of 1858, limiting the powers 
of a manager of a lunatic’s estate, aiid it was held by Pheau and AlNSLlE, JJ., 
in The Court of Wards v. Kupulmun Singh (10 B. L. R., 364), that, after the 
passing of the Act, jrio manager, de facto or can have power to do 

that which the Act forbids. 

There is a decision of Macpherson and Lawford, JJ., in Burnt Chunder 
Chatterjee v. Aushooiosh Chatterjee (24 W. R., 46), in an appeal in which the 
onJy question was the effect of s. 18, Act XL of 1858, and it was held that a 
sale made by a guardian without authority from the Court was invalid, even 
though the purchaser had acted honestly and paid a fair price. 

On the other hand, a case was relied upon by the defendants, Alfootoonnissa 
V. Goluck Chunder Sen (15 B. L.R., 353), decided by M ARKBV and MiTTER, JJ., 
from which it would appear that those learned Judges considered that a 
mortgage of a minor’s property by his guardian without the consent of the 
Court was a mere irregularity. But we have consulted Mr. Justice Markby, 
who delivered the judgment in that case, and who informs us, that although 
the word “ irregularity ” might have been used, it was by no means the inten- 
tion of the Court in that case to treat the conduct of the guardian in mortgaging 
his ward’s property without leave of the Court as any other than a direct breach 
of the law ; and we find also that, before Macpherson and La WPORD, JJ,, deli- 
vered judgment in the case of Surat Chunder Chatterjee v. Aushooiosh Chatterjee 
(24 W. R., 46), they also consulted Markby and MiTTER, JJ., and that the 
judgment in the latter case was given with their express concurrence. The 
ground of the decision by Markby and MiTTER, JJ., in Alfootoonnissa v. Goluck 
Chunder Sen (15 B, L. R., 353) was, that events had subsequently transpired in 
that case which induced tlie Court to hold that the mortgage, though improper 
and unauthorized in the first instance, ought to stand ; more especially, as in 
the suit [2883 which was afterwards brought upon the mortgage deed and in 
which a decree was obtained, the minor himself was properly represented. 
Their decision, therefore, will be found not to conflict with the view which we 
take in the present case. 

In this case we are of opinion that, in mortgaging the plaintiff’s share 
without the sanction of the Court, the defendant Rarneswar was, undoubtedly, 
dealing with his ward’s property in a way which the law forbids, and that in 
not defending the suit brought upon the mortgage bond, and allowing the 
property to bo sold under the decree, he was improperly sacrificing his ward’s 
interests. 

Subodra Bibee, the mortgagee, took the mortgage, carried on the suit, and 
purchased the property with full knowledge of Rameswar’s conduct; and the 
defendant, Mr. Cosserat, had also notice that Rarneswar had been dealing with 
his brother's property in a way unwarranted by law, because it appears that 

• [Sec. 14 : — Every mfinager of the estate of a lunatic, appointed as aforesaid, may exercise 
the same powers in the management of the estate as might have 
Powers of managers. been exercised by the proprietor if not a lunatic ; and may collect 
and pay all just claims, debts and liabilities due to or by the 
estate of the lunatic. But no such manager shiUl have power to sell or mortgage the estate 
or atty part therepf, or to grant a lease of any immovoable pc iperby for any period exceeding 
five years, withc^t an order of the Civil Court previously obtained.J 
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fchere was an agreement dated the 5th February, 1868, made by fiisseswar, 
Bameswar, and Purmeswar, with Mr. Gosserat, reciting that Bameswar had 
been appointed guardian of his minor brother Debi Dutt, And thSit he, as such 
guardian, and for himself, together with his other two brothers, had, on 9th 
January 1868, sold the Dhubolia Indigo Factory to Mr. Gosserat. The 
agreement then goes on to indemnify the .purchaser specially in respect of any 
claim that might be thereafter put forward by the minor brother, Debi Dutt, 
and generally in respect of any other claims. This document shows that 
Mr. Gosserat must, at least, have understood that, in purchasing the minor’s 
property, he was on dangerous ground, and having this knowledge, he was bound 
to satisfy himself that the mortgage-bond had been duly executed under the 
authority of the Givil Gourt, as required by law. He cannot say that he 
was a bond fide purchaser for value without notice, for he certainly had notice 
that Bameswar Dutt’s power of dealing with his ward's property was only such 
as a guardian appointed under Act XL of 1858 could exercise ; and he was, 
therefore, bound to enquire whether the mortgage had ever been sanctioned by 
the Gourt. As a purchaser from Subodra he could take no better title [289] 
than she had, and unless the decree protected her title, it does not secure his. 
But she cannot be protected by the decree. She knew from the first, that 
Bameswar had acted in a manner unauthorized by law ; she knew that the suit 
on the mortgage-bond had been undefended : and fui ther, that notice of that suit 
had not been given to any one but to those whose interests were opposed to 
those of the minor. But then it was urged very strongly by the defendant’s 
pleader, that if the debts, for which the bond of the 14th July 1867 was given, 
were debts due by the father, or if they were debts incurred by all the brothers 
in carrying on a business which they had a right to carry on for and at the risk 
of the plaintiff, Bameswar would have been justified in giving a simple money- 
bond at reasonable interest for the payment of those debts, and that, upon that 
bond, a decree might have been obtained by the bond-holder, and the property 
in question sold under that decree. 

In was then argued that the instrument of the 14th July 1867 was only a 
bond of this description, with a mortgage of the property in question super- 
added by way of further security ; that the suit was founded upon the personal 
obligation of this bond, as well as upon the mortgage security ; that, con- 
sequently, the defendant had a right to sever one portion of the instrument from 
the other, and to insist that there was quite sufficient cause of action to suppovt 
the decree without reference to the mortgage portion of the transaction. 

But assuming, for the purposes of argument, that in this instance the 
mortgagee could have severed one portion of the instrument from the other 
(which is at least doubtful), and that she could have sued upon the deed of July 
1867, as a simple money-bond, and obtained a d«jcree in that suit, and sold the 
plaintiff’s share of the property, the answer is, that in ))oint of fact she has 
not adopted that course. She has sued upon the instrument as a mortgage- 
bond ; she has obtained a decree upon it as a mortgage-bond ; the decree is such 
as she could not have obtained, if she had sued merely upon the personal 
obligation ; and it was under that decree that the property has been sold. The 
defendants, therefore, cannot now change the nature of that suit, or the form 
of the decree, for the purpose of placing [290] themselves as purchasers under 
that decree in a different or better position ; and as we find that Subodra and 
Mr. Gosserat were both affected with notice of Bameswar’s improper conduct, 
we consider that the plaintiff is entitled to succeed in this suit as against all 
the defendants, and to recover possession of his share from Mr. Gosserat. ^ 


I CAn — 67 
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The appeal must, therefore, be allowed with costs and interest as usual, 
payable by the respondents who have appeared ; and the plaintiff must be 
declared entitled to ^ recover the property in suit, with costs bearing interest at 
6 per cent, per annum from date of decree of the lower Court, payable by 
Bameswar Dutt Sahoo, Subodra Bibee, and Mr. Cosserat. 

» Appeal allcnved. 


NOTES. 

[1. CERTIFICATED GUARDIANS— 

Mortgage without Clourt’n sanction void (1R80) 2 All., 902 ; (1882) 11 C. L. B., *845. 
Lease :—(1887) 16 Cal., 40. 

II. UNCERTIFICATED GUARDIANS— 

As to the case of a de facto guardian, see (1878) 4 Cal., 88, overruled in (1879) 4 Cal., 929 ; 
29 Cal., 476; 27 Boin., .S98. 

III. MINOR’S SUIT— 

It i.Q not sufficient for the minor to allege that the suit was not defended by the guardian 
ad litem ^ it ought to have been alleged and proved that an available good ground of defence 
was not put forward at the hearing by the omission of the guardian to appear at the trial : — 
1907) 6 0. L. J. 448.] 


[2 Cal. 291 ] 

ORIGINAL CRIMINAL. 


The 19th and ^8rd April, 1^77 
Present : 

Mr. .Justice Macpherson. 

The Corporation of Calcutta 
versiis 

Bheecunram Napit alias Bheecun Napit. 


High Courts' Criminal Procedure Act (X of 1875), s, 147 — Acquittal — 

.. Presidency Magistrates' Act (IV of 1877), s. 181 —The Calcutta 
Municipal Act (Beng, Act IV of 1876), ss, 75 — 79, 

The powers of interference given to the High Court by s. 147 of the High Courts 
Criminal Proc*idure Act were not intended to be exercised in the case of an acquittal by the 
Magistrate, but only in the case of convictions or other orders whereby a defendant is 
aggrieved or injured (see Malcolm v. Oaspev, I. L. B., 2 Cal., 278). 

Application under s. 147 of the High Courts’ Criminal Procedure Act (X 
of 1875). The facts in support of the applica'^ion appeared from the affidavit of 
M. B. Shircore, formerly License Officer co the Justices of the Peace for the 
town of Calcutta, and since the passing of Beng. Act IV of 1876, License 
Officer to the Corporation established under that Act. He stated that, under s. 7K 
of the Act, he had received express authority from the Corporation to assess 

B rsons exercising within the town of Calcutta any trade, profession, or calling 
91 ] specified in the third schedule of the Act ; that, in pursuance of such 
authority, he assessed the defendant as the keeper of a shop for the sale of 
majum, aM intoxicating drug, under class 3 of the third schedule to the Act for 
the year 1876, and on the 2ist November 1876, caused to be served on the 
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defendant a notice, informing him that he had been so assessed, and that 
unless he took out a license under ^hat class, and paid the sum of Bs. 25 
therefor, he would be prosecuted without further notice ;* that the defendant 
having failed to take out a license, a summons was issued from the Court of the 
Honorary Magistrates for the Town of Calcutta, requiring the defendant to 
answer the charge of having exercised bis trade without having taken out a 
license as provided by ss. 75 and 76, and sched. iii of Beng. Act IV of 1876, 
and having thereby committed an oifence punishable under s. 77 ; and that the 
said summons came on for hearing on the 16th March 1877, before Babu 
Omesh Chunder Dutt, one of the Honorary Magistrates of Calcutta, who 
ordered the defendant to be discharged. 

At the hearing it was admitted that no license had been taken out ; but it 
was contended that as Beng. Act IV of 1876 came into force on the 1st July 
1876, and as the defendant had offered to pay Rs. 12>8, being the proportion of 
the license fee ho considered himself liable to pay under the Act for the latter 
half of 1876, he was not further liable. The License Officer, however, refused to 
accept a less sum than Bs. 25, the fee for the whole year. The Magistrate was 
of opinion that the defendant’s liability only commenced from the 1st of July 
1876, the date of the Act coming into force, and that he should have taken 
out his license for the latter half of 1876 ; but, inasmuch as he had offered to 
pay the fee for that period, and as it appeared he was still willing to pay it, 
the Magistrate held he had incun'ed no penalty, and ordered his discharge. 

The ])resent application was, accordingly, made either for the transfer of 
the case to the High Court, or for a wmidamm to compel the Magistrate to 
commit. 

Mr. J. D, Bell, in support of the application, contended, that the decision 
of the Magistrate was erroneous in law, inasmuch as, under Beng. Act IV of 
1876, he had no power to revise the [292] assessment made by the officer 
authorized to assess, but was bound, on its being shown that the defendant had 
not taken out a license in the class under which he was assessed, to convict 
him under s. 77. Under Beng. Act IV of 1876, the officer of the Corporation 
was the proper person to make the assessment, and that assessment was final, 
unless an appeal was brought ; here no appeal had been preferred. The cases of 
Malcolm v. Gasper (I. L. E., 2 Cal., 278) and The Queen v. The Justices of 
Middlesex (12 L. J. M. C., 36) were referred to. ^ 


Maopherson, J.— I am of opinion that s. 147 gives me no power to grant 
this application. The object in fact is to appeal against an acquittal. But 
8. 147 doe& not provide for such an appeal. It contemplates the transfer of a 
case before disposal, or interference on behalf of persons aggrieved or injured by 
an order of the Magistrate. But there was no intention to give power to 
interfere in order to set aside an acquittal. If it had been intended to give 
that remedy, it would, no doubt, have been expressly given, as in the Criminal 
Procedure Code and in the Presidency Magistrates’ Act, IV of 1877. One 
section of the latter Act (s. 181) really shows that s. 147 was intended to apply 
only where there has been a conviction, for it makes notice to the Government 
prosecutor necessary before an application can be made under s. 147. 

Even, however, if I had the power to interfere, I would not exercise it in 
such a case as this. 


Application refused. 


Attorneys for the Corporation of Calcutta : Messrs. Sandersofi d Co. 
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IN i!flE iiAtiBtt OF cflUNDfik Nath sen &o. [1877] 
t»83 FULL BENCH. 


The llth December, 1876, and 20th February, 1877. 
Present : 

Sir Biohabd Garth, Kt., OkiBP Justice, Mr. Justice Kemp, 
Mr. Justice Macphbrson, Mb. Justice Markby 
AND Mb. Justice Ainslie. 


In the Matter of the Petition of Ch under Nath Sen and another.'" 


SuperinUmdencc of High Court — 24 and 2,5 Viet., c. 104, ». 16 — Order 
under Criminal Procedure Code (Act X of 1872), s. 518. 

The Court cannot interfere, under s. 16 of the Charter Act, with orders duly passed 
by a Magistrate under s. 518 of the Criminal Procedure Code. 

The petitioners were the proprietors of an old established hat. A new hat 
was opened by one Hurronath Dass in close proximity to the petitioner's hat, 
and was held on the same days. The Assistant Magistrate, having regard to 
the circumstances of fche case as they appeared from the e\^idence of witnesses 
taken before him, and from police reports, made an order under s. 518 t of the 
Criminal Procedure Code, whereby the petitioners were prohibited from hold- 
ing their hat on the days in question. The petitioners, thereupon, applied to 
the High Court to have the Assistant Magistrate’s order quashed, and the case 
came on for hearing before Markby and Mitter, JJ. The question of the High 
Court's jurisdiction to entertain such an application, having regard to the pro- 
visions of s. 5201 of the Code, had been referred to a Full Bench by Gabth, 
C.J., and Birch, J., in a case which came before them ; but, as upon further 
enquiry it was ascertained that the question then referred did not arise, it was 
not decided. In consequence, however, of the opinion expressed by those 
learned Judges that the question ought to he referred to a Full Bench, Mabkby 
and Birch, JJ., adopted tliat course in the present case. 

* Baboos Kali Molmn Doss and Grija Sunker Mozoomdar for the Petitioners. 

[294] Baboos Mohini Mohwi Boy and Doorga Mohun Doss for Hurronath 

Doss. 


• Criminal Motion, No. !29 of 1875, against an order of Baboo K. Cl. Gupta, Assistant 
Magistrate of Backergunge, dated the 26th November 1875. 


t£8eo. 618 : — A Magistrate of the District, or a Magistrate of a division of a District, or 
Murigtmto mav iusue Magistrate s^ially empowered, may, by a written order, 
n J^tTorevent obstruo- **'0“ “ oe^aiD act, or to take certain 

h™ in his possession or under Wb 

tions, <**”8®*^ ® management, whenever, such Magistrate considers that such 

lite, or riots. direction is likely to prevent, or tends to prevent, obstruction, 

aflinoyftnee, or injury, or risk of obstruction, annoyance or injury, to any persons lawfully 
employed, or danger to human life, health, or safety, or a riot or any affray. * 


Orders not judicial pro* 
oeedings. 


J (Sec. 520 Orders made under sections five hundred 
and eighteen and five hundred and nineteen are not judicial 
proceedings.] 
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Baboo ZiaZi Mohun Doss, — Although orders under s. 518 are non -judicial, 
and it has been decided that this Court cannot inter^re with them under 
s. 297) and that they are not appealable, it is submitted that this Court can set 
them aside under s. 15 of the Charter Act. This Court has interfered in cases 
in which the Magistrate has not taken the initial steps which are directed to 
be taken under that section, and also wh^n his order ought to have been under 
s. 521 — Banee Madhub Ghcse v. Wooina Nath Boy Chowdry (12 W. B., Cr., 26), 
Chunder Coomar Boy v. Omesh Chunder Mozoomdar (22 W. R., Cr., 78), Srec 
Nath Dutt V. Untioda Churn Dutt (23 W. R., Cr., 34).* [Markby, J. — Those 
cases only amount to this. All the proceedings of a Magistrate are pH md facie 
judicial ; but the Legislature has expressly provided that certain proceedings 
shall be considered non-judicial. If a proceeding before a Magistrate is to be 
brought under the latter class, it must be shown that the circumstances exist 
which bring it within that class. In what respect are the powers of this Court 
under s. 15 of the Cliarter Act greater than its i)owerB under Chap. XXII of 
the Criminal Procedure Code ‘?J . In Arzanoollah v. Nazir Mullick (21 W.R., Cr., 
22), your Lordship, while holding that this Court could not interfere under the 
Criminal Procedure Code witli orders made under s. 518, intimated that you 
might interfere with them upon an application under s. 15 of the Charter Act. 
IMabkby, J.~I expressed no such opinion in that case, nor is there 
even the slightest indication of such an opinion] . In Tej Bam v. Ilarsukh 
(1. L. R., 1 All., lOl) the Allahabad High Court held, that it could not interfere 
under s. 15 with an order of a subordinate Court, on the ground that it proceeded 
on an error of law' or of fact ; but this Court has gone further, and has held 
that it will interfere with illegal proceedings. 

Pleaders for the opposing party vrere not called upon. 

[393] The Opinion of the Full Bench was delivered by 

Garthi C.J. — As the Magistrate states that riot or afiray was imminent, 
and that he considered that the direction he gave tended to prevent, and was 
likely to prevent, a riot or affray, and as the facts stated by the Magistrate show 
that tliere w'ere some grounds foi* the opinion which be expressed, we think 
that he had power, under s. 518 of the Criminal Procedure Code, to make the 
order complained of. This Court, therefore, cannot interfere with it under 
s. 16 of the Statute 24 and 26 Viet., cap. 104 ; nor can the Court interfere on any 
other ground, as by s. 520 the order made is declared not to be a judicial 
proceeding, however much it may infringe upon what are, or may be (irrespective 
of this section), the undoubted legal rights of the petitioners. 

Petition dismissed, 

NOTES. 

£ See { 1879) 6 Cal., 7 F. B. ; (1882) 8 Cal., 580 ; (J891) 19 Cal,, 127 ; 24 Bom., 532 ; 24 
Mad., 46.] 
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KAIjLY PROSONKO GHOSK V, 


[2 Cal. 206] 

ORIGINAL CIVIL. 


The ISth Febritary and 9th March, 1877, 

Prbsekt : 

Mil. JUSTICK PONTIFEX AND MR. JUSTICE MiTTEK. 

Kally Prosonno Ghose 
versus 

Gooool Chunder Mitter and another. 

Htjuin Law — Adoption — Hindu widow with permission to adopt, position 
of — Divesting of property. 

A Hindu testator died, leaving all his property to P and B, his two sons, abtiolutoly, in 
oqual shares. B died in 1845, leaving a minor son, K. P died in 1851 without male issue, 
caving a widow B D, and a daughter. P also left a will, by which ho gave, subject to certain 
trusts for the worship of the family idols, all his property to his widow B D, for her life, and 
on her death to his daughter’s son (if any) : the daughter died without issue before her mother. 
B D died in Ootobor 1864 leaving a will, of which she appointed her brother G executor, and 
G, in accordance with the directions in her will, took possession of the property, which B D 
took as widow and under the will of P. K died in 1855, when still a minor, leaving a minor 
widow, and having made a will, by which he gave permission to his widow to adopt a son. 
The widow of K adopted a son in August 1876. In a suit brought by the plaintiff as adopted 
son of K and heir of P, to recover the property left by P, the issue was raised whether, 
assuming the plaintiff to be the legally adopted son of K, he was the heir of P. Held, that 
his adoption not having taken place when [296] the succession to the property of P opened 
out on the death of B />, he was not entitled to the property ; his adoptive mother could not 
claim on the death of B D to hold the property as trustee for the plaintiff ; and inasmuch as 
the property must have vested in some one on the death oi B T>, and property once vested 
cannot, by Hindu law, be devested, the plaintiff was not entitled to succeed. 

Suit for declaration of right to, and possession of, certain immoveable 
property. 

The facts, as far as they are material to this report, were as follows : — 
Petambur Ghose, a Hindu inhabitant of Calcutta, died in August 1825, leaving 
two sons, Parbutty Churn Ghose and Bhugohan Chunder Ghose, and two 
widows, and leaving a will, by which he gave all his property to his two sons 
absolutely in equal shares ; and Parbutty and Bhugoban took possession of 
all the property, and constituted a joint Hindu family. In October 1845, 
Bhugoban died, leaving a widow, Potitpaboni, and an infant son, Khetter Mohun, 
and leaving a will, of which he appointed his widow sole executrix, and by 
which, after making provision for the worship of certain idols, he gave all his 
property, moveable and immoveable, to his son Khetter Mohun Ghose absolutely; 
and Potitpaboni Dossee and Khetter Mohun continued to live as members of 
the joint family. In May 1855 Khetter Mohun Ghose died at the age of 15 
years and 8 months, leaving bis mother, Potitpaboni, and his widow, the 
defendant Bamasoondery, a minor and having made a will, of which he 
appointed his mother executrix, and by which he, among other things, directed 
that when bus widow attained majority she should adopt a son, and that as 
long as such adopted son was a minor, Pot^paboni should hold the property for 
him and make it oyer to him on his attaining majority ; and the defendant 
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Bamasoonderyt on attaining majority, obtained letters of administration to the 
estate of Khetter Mohun in July 1861. In August 1876, the defendant 
Bamasoondery adopted the plaintiff, a minor, in pursuance pf the will of Khetter 
Mohun Ghose. Parbutty Churn died in 1851 without male issue, leaving a widow, 
Bindadebee Dossee, his heiress, and a daughter, Kristo Mohiny Dossee, and 
having made his will, of which he appointed his widow executrix, and by 
1:2973 which he gave all his property (subject to certain legacies and annuities, 
and certain trusts for the worship of the family idols) to his widow for life, 
and, on her death, to his daughter's sons if any ; and .on his death his widow 
took and continued in possession of the whole of his property. Kristo Mohiney 
died intestate and childless in the lifetime of her mother. Bindadebee died in 
October 1864, leaving a will, whereof she appointed her brother, Issur Chunder 
Mitter, since deceased, sole executor ; and whereby she directed that, on his 
death, the defendant Gocool Chunder Mitter should be her executor : and by 
her will she directed that her executor should take possession of the whole of 
the immoveable property which she had up to her death possessed and enjoyed 
according to the will of Parbutty Churn, and should, out of the said property, 
as directed in the wills of Petambur Ghose and Parbutty Churn, defray the 
expenses of the worship of the idols and perform all other religious and pious 
acts. Gocool Chunder, eventually, on the death of Issur Chunder in 1874, 
obtained probate of the will and possession of the property as executor of 
Bindadebee. The defendant Gocool Chunder refusing to give up the property, 
the plaintiff brought the present suit against Gocool Chunder and Bamasoon- 
dery for a declaration that he was the duly adopted son of Khetter Mohun, and 
that as such duly adopted son he was entitled, as heir of Parbutty Churn, 
to the property left by him. The defendant Gocool Chunder put the plaintiff 
to proof of his title, and submitted that the* claim was barred, more than 
twelve years having elapsed since the death of Bindadebee, when the property 
descended. 

The case came on before PONTIPEX, J., for settlement of issues, and it was 
then suggested by the Court that, in the case of the plaintiff failing to prove 
his claim, the Government might have an interest in the property, and it was 
ordered that the Government should be made a party to the suit ; and the 
preliminary issue was settled for argument, whether, assuming the plaintiff’ 
to be the lawfully adopted son of Khetter Mohun, he was the legal heir to 
Parbutty Churn. The case now came on for argument of this issue before 
PONTIPEX and MiTTER, JJ. 

Mr. J. 1), Bell, Mr. Evans, and Mr. Bonnerjee for the Plaintiff. 

[ 298 ] Mr. Montriou for the defendant Gocool Chunder. 

The Standing Counsel Mr. Kennedy (with him the Advocate-General, 
officiating., Mr. Paul) for the Secretary of State. 

Mr. Bell contended that, on the broad principles laid down as to the 
succession of an adopted son, the plaintiff was entitled to succeed to the estate 
of Parbutty. He succeeds to collateral as well as to direct relations — Snmhhoo 
Chunder Ohowdhty v. Naraini Diheh (3 Knapp, 55) and Lokenath Roy v. 
Shamasoonduree (S. D. A., 1858, 1863). In this case the estate must have 
vested in some person, and there was no one else in whom it could vest ; 
therefore, it must be considered to have vested in the adopted son. And this 
is so though he did not come into existence until after the testator’s death. 
The possession of an adopted son is a peculiar one, and forms an exception to 
the usual rule that a person to take must be in existence when the gift takes 
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effect ; see Joiindra Mohan Tagore v. Qanendra Mohun Tagore (9 B. L. R, 377, 
at p. 397). He is recognised, whether adopted by the father himself, or by a 
person empowered by him, after his death, as standing in the same position as 
a child actually begotten by the father. In this case, on his adoption, thfs 
estate must be considered as having vested in the adopted son at the testator's 
death, or rather at the date of the permission to adopt. The oases as to 
property not being liable to be devested do not apply to the plaintiff here>; see 
Kalidas Das v. Krishna Chnndra Das (2 B. L. R., F. B., 103). Here the plaintiff 
must be considered to have been begotten and in the womb of his adoptive 
mother from the date of the permission to adopt. IPONTIPEX, J. — If Parbutty 
had died without a will, his widow would have taken a life estate as heir, but 
she had an estate left her by will How does she take ? By English law she 
would take as devisee ; see Strickland v. Strickland (10 Sim., 374). If she takes 
as devisee and not as heir, we must look for her successor at Parbutty’s death, 
and at that time the heir was Kristo Mohiney, his daughter. | It is submitted 
she took as devisee. 

[ 299 ] Mr. Montriou for the defendant Gocool Oh under. — There was in 
the widow the meeting of two inconsistent estates, and the lesser one was 
merged in the larger : she succeeded as heir to the whole estate, and that right 
was not superseded by the fact that she held her husband’s permission to 
adopt. The right of an adopted son only vests in him from the date of the 
aotuaJ adoption — Bamundoss Mookerjee v. Mussamut Tarinee (S. D. A., 
1850, 533 ; S.C., on appeal, 7 Moore’s I. A., 169). This case was confirmed on 
appeal by the Privy Council. The widow does not hold the estate as a 
trustee — Bash Behari Roy v. Nemaye Chum (W. B., 1864, 223). The 
widow there had the full and complete title as heir to the whole estate. The 
analogy of a Hindu widow with a permission to adopt is not that she is to be 
considered enceinte at the death of her husband, and as remaining so until 
adoption ; but that she is in a position to give birth to a son at any time she 
likes, the permission to adopt being a substitute for her husband ; see the case 
of Sri Baghunadha v. Sri Brojo Kishore (L. R., 3 I. A., 154, at p. 193 ; S.C., 
I. L, R., 1 Mad., 69, at p. 83). The defendant Gocool is not a wrong-doer ; he 
is, if the widow did not take the complete estate as heir, in the position of a 
stakeholder, and the plaintiff must prove his title to the property which he 
claims : he must succeed by the strength of his own title, and not by reason 
of any weakness in ours. The Government cannot claim against this defendant 
as* if they were plaintiffs. 

The Standing Counsel (Mr. Kennedy) for the Government. —The estate, 
when it had once vested, could not be devested in favour of the adopted son — 
Kalidas Das v. Krishna Chundra Das (2 B. L. R., F. B., 103) and Lakhi 
Prya v. Bhairab Chandra Chaudhri (5 Sel. Rep., 315). No authority has 
been cited in favour of the analogy between a widow with a power to adopt and 
a lengthened period of gestation. The son had no right w^hatever until adop- 
tion — Bamttndoss Mookerjee v. Mussamut Tannee Moore’s I. A., 169) 
and Dossmoney Dossee v. Prosonomoye Dossee (2.J. J., N. S., 18). The plain- 
tiff not being in existence when the [ 300 ] succession opened, was not capable 
of taking — Bhoohun Moyee Dehia v. Bam Kishore Acharj Chotodhry (10 
Moore’s I. A., 279). 

Mr. Bell in reply. — A son born in tbe natural way can claim mesne 
profits of an estate during the period of gestation. [PONTIFEX, J.— Is that 
so ?] It is submitted he could. Suppose a person dies leaving property in the 
bands of a manager^ and no heir comes forward for some years, t^e aooount 
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would, in a suit by the heir, date back to the death of the last owner. 
[PONTIFEX, J. — But here the widow was entitled to the incoruo for lier life 
at any rate. I The passage cited from ^ri Batjhunadha v.* Sri Brojo Kishore 
(L. R., 3 I. A., 154, at p. 193 ; S. C., I. L. R., 1 Mad., 69, at p. 83) is in tlie 
plaintiff’s favour The Government has no title as long as any one is in 
existence who can benefit the ancestor’s seul. The Hindu text-books sliow in 
what cases the King would take an estate, and those in which he would not 
take; see the Dayabhaga, ch. IX, sec. 1, and Menu, cli. IX, verse 189. 
[PONTIPEX, J., referred to The Collector of Mamlipdtam v. Uavaly Vencata 
Narainapah (8 Moore’s I. A., 521). Suppose the Governmont liad taken the 
estate in default of heirs and had sold it.J The sale would have been subject 
to the birth of a child, ?.e., in this case the adoption. The heir must bo some 
one who can perform the ceremonies for the good of the ancestor. 
[Mr. Kennedy referred to a passage in the Vyavastha Darpana, 1st ed., 295, and 
to a recent case decided the other way (Shihiath Dhiir v. Bdfhirnovuurc ])osfire, 
decided by Gakth, C. J., and PoNTIFEX, J., on 30th March 1876, al'lirniing on 
appeal a decision of Markby, J., dated 11th of June 1875). J It is submitted a 
stranger like the defendant cannot perform the ceremonies. No authority has 
been cited to show that an estate cannot be devested in farour of an adopted 
son. The case of Bhoohun Moyee Dehia v. Bam Kishorr /.Ichai j Chowdhry (10 
Moore’s 1. A., 279), shows that no power exists on the part of the father to give 
power to his widow to adopt a son who should interfere with any direct male 
issue. [Mitter, j. — T hat case shows the vesting would date from the actual 
adoption, not from the permission to adopt. POXTIFICX, 3., nJei'red to 
the case of Gobindo Nath Boy v. Bam Kany Chowdhry (24 W. R., 
183).] If the first adopted son had died, tli,e po\s^or would luivo conti- 
[30 1 J nued, and another might have been adopted : see Bam Soondar Sinyh v. 
Surbanee Dossee (22 W. R., 121) and Bhoohun Moyre Debia v. Bam K/shorr 
Acharj Chowdhry (10 Moore’s I. A., 279). The adopted son is to be considered 
a posthumous son. There is no authority for saying that whei*e aji estate is 
not owned by any one, it is not to belong to Government ratlier than to a 
person in the position of the defendant Gocool Chunder. 

Car. adv. vu/t. 

The Judgment of the Court was delivered by 

Mitter, J.- -The following genealogical table will materially lielp in setting 
out the facts of this case : — 

PITAMBUR CiHOSK 
Died August IH‘25, 


Parbutty Churn Ohoae 
(Died 1851) 

Married Bindadebee Dossee 
(Died 1864) 

I 

Daughter 

Kristo Mohiny Dossee 
(Died childless between the death.s 
of Parbutty and Bindadebee) 


Bhugobun Clunuler (’lioso 
(Died Oetobi'r lf‘55) 

Married Potilpabo)ii T)ossee 

I 

Khot(.t*r yioluni Clhose 
(Died 1855) 

Married Bamasoc'H'lerv Dossee, 
who, aft(jr ber liust)aiitrs death, 
in August 1870, adopted 
rally Prohonno GHOSK, 
the plaintiff. 


The plaintiff in this case is the alleged adopted son of Khetter Mohun, and 
the defendant is the brother of Bindadebee, widow of Parbutty, whoso property 


1 OAIi,— 68 
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is the subject-matter of dispute in the present case. Parbutty died in 1861, 
leaving him surviving Bindadebee, his widow, Kristo Mohiney, a daughter, and 
Khetter I^lohun, h'ls brother’s son. He executed a will before his death, 
bequeathing all his property to Bindadebee for life, and the remainder to 
daughter’s sons that might be born thereafter. These bequests were subject 
to certain trusts for carrying out the worship of the family idols mentioned 
themn. Under this will Bindadebee remained in possession of the disputed 
property up to tho time of her death, in 1864. In the meantime, both Kristo 
Mohiney and Khetter Mohun died childless. 

[ 302 ] Khetter Mohun, it is alleged, before his death, executed a will, which 
contains, among other provisions, a permission to his wife Bamasoondery to 
adopt. But the adoption of the plaintiff, in pursuance of this alleged permission, 
as admitted in the plaint, did not take place until 1876. Bindadebee, who died 
in October 1864, left all her properties, including those now in dispute, to her 
brother Issur Ghunder. The defendant Gocool, who is the brother of Issur 
Ohunder, has succeeded to them after the death of Issur. Thus, under the 
will of Bindadebee, the properties in dispute have remained in the possession of 
Issur and Gocool, successively, from October 1864, when Bindadebee died. 
The plaintiff, it is said, as stated before, was adopted in August 1876, and ho 
claims all these properties as the heir of Parbutty. 

Various questions have been raised by the defendant, but the issue which 
we have now to determine is this : — Assuming that the plaintiff is the lawfully 
adopted son of Khetter Mohun, is he the legal heir to Parbutty ? 

If the plaintiff’s adoption had taken place before the death of Bindadebee, 
there can be little doubt that, upon the facts stated above, he would have been 
the legal heir to Parbutty. But the question which we have to determine in 
this case is, whether, he having not been adopted at the time when the 
succession to Parbutty’s estate opened out on Bindadebee’s death, his 
subsequent adoption would confer upon him any right as legal heir of Parbutty 
to claim these properties from the hands of a person, who, with his predecessor 
in title, had remained in possession of them for nearly twelve years before the 
institution of the suit, and is still in possession. 

In the year 1864, when Bindadebee died, the properties in dispute must 
have devolved on some person or persons, because there can be no property 
without an owner. The plaintiff was not then in existence as the adopted son 
of Khetter Mohun, To whom then did they pass? Putting the will of 
Bindadebee on one side, because for the purpose of this issue it is not disputed 
by the defendant that it must be assumed that it did not operate to create any 
valid title in his favour, the ownership of these properties must have vested 
either in some person who [ 803 ] was under the Hindu law the reversionary 
heir to Parbutty after the death of Bindadebee, or in the Government, if no 
such person w^as in existence. 

The contention of the plaintiff' that, on the death of Bindadebee, his 
adoptive mother became entitled to hold these propei-ties as the trustee of the 
future adopted son, is not, 1 think, sound. No texts in the Hindu law have 
been cited in support of it, and so far as the authority of decided cases goes, 
the question seems to have been settled conclusively against any such view. 

In the ^^ase of Bamumms Mookerjee v. Muzmmut Tarime (7 Moore’s 
A., 169), a Hindu widow, having authority to adopt, brought a suit in her 
character as'widow, to recover possession of her husband’s share of the family 
property. She was met with the objection, that the suit brought her^ 
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capacity as widow was badly framed, because possessing an authority to adopt, 
she could only sue on behalf of her future adopted son. This objection was 
overruled, and it was held, “ that the nfere fact of there beflng authority given 
by her husband to Eulopt a son, did not, before an adoption had actually taken 
place, supersede and destroy her personal right as widow to sue.” The point 
seems to have been more directly decided in two other cases, Dukhina Dossee 
V. Mash Beharee Mojoomdar (6 W. R., 221), and Gobuid Chandra Sutma 
Mozoomdar V. Anand Mohan Surma Mozoomdar (2 B. L. R., A. 0., Jll3) On 
the death of Bindadebee, therefore, the plaintiff’s adoptive mother could not 
claim to hold possession ol‘ the properties in dispute in trust for the future 
adopted son. Tlie ownership in them must have vested then either in some 
person whose name has not been disclosed in this case, and who was the 
reversionary heir to Parbutty after the death of Bindadebee, or in the Govern- 
ment, if no such person was in existence. 

This being so, the plaintiff' cannot succeed in this case, unless he can 
establish that, on his adoption, the ownership of those properties was devested 
from the person who had succeeded to them upon the death of Bindadebee, 
and vested in himself. If this proposition could be established, it would lead 
C304j in many cases to very mischievous and inconvenient results. There is 
no limitation of time within which a Hindu widow is bound to exercise the 
right of adoption, and there might be cases not of untrequent occurrence, in 
which persons rightfully succeeding to properties as heirs might, after a long 
lapse of time, be suddenly called upon to relinquish their possession in favour 
of a person adopted into the family of the last owner many many years after 
the death of the latter. A proposition so startling as this is ought to be 
established by the clearest possible authority. 

No text from the Hindu law has been cited in its support. On the other 
hand, the definition of ‘heritage, ’ as given in the Dayabhaga, paragrapiis 4 and 
5 of chap. I, tends to lead to the opposite conclusion. These paragraphs are 
to the following effect : — 

“ The term * heritage,’ by derivation, signifies what is given. However, 
the use of the verb (da) is here secondary or metapliorical : since the same 
consequence is produced, — namely, that of constituting another’s property 
after annulling the previous right of a person who is dead or gone into retire- 
ment or the like. But there is no abdication of the deceased, and the rest in 
regard to the goods. Therefore, the word ‘ heritage’ is used to signify wealth 
in which property dependent on relation to the former owner arises on the 
demise of that owner.” When a person, therefore, succeeds to a property by 
right of inheritance under the Hindu law, in the language of the Dayabliaga, 
this consequence is produced, — namely, that of constituting another’s property 
after annulling the previous right of a person who is dead or gone into retire- 
ment or the like. His right is, therefore, absolute, and carries with it all the 
natui'al incidents of ownership, unless otherwise controlled by any other 
express provision of the law. In the case of succession by females, we know 
there are such express provisions relating to the right of transfer by sale, gift, &c. 
But I am aware of no authority in Hindu law-books which supports the 
proposition that this right of ownership is subject to be destroyed by a person 
being brought into existence subsequently, a person who, if had been in 
existence at the time when the succession opened out, would have been su 
[803] preferable heir. This is opposed. to natural justice and all principles of 
^the Hindu law. 
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In the Full Bench case of Kalidas Das v. Krishna Chandra Doss (2 B. L. R., 
F. B., 103), Sir Barnf:s Peacock takes the same view of the law. The 
question in that dase was, whether ‘’the estate of a deceased person, which 
became vested in his nephew, his son having been excluded from inheritance 
on the ground of congenital blindness, could be devested in favour of the blind 
man's son born after the succession of the nephew. “ There is no case of which 
I am aware, ” says Sir Baunes PEACOCK (page 110), “in which, according to the 
Hindu law as administered in Bengal, a male who takes by descent takes any- 
thing loss than a full alid absolute estate subject to charges for maintenance, 
&c., or to sliow that he is not at liberty to alienate that estate by gift or sale. 
The cases of widows, and sons adopted after the deaths of their adoptive 
fathers, were referred to in the course of argument, to show that an estate, 
less than a full and absolute estate, may be taken by inheritance, and that an 
estate vested by descent may be devested. But these cases are not analogous. 
The case of a widow succeeding to the estate of her husband upon his dying 
without issue, and the case of other females, depend upon particular texts. 
Baudhayana, after promising a woman is entitled, proceeds ‘ not to the heri- 
tage ; for females and persons deficient in an organ of sense or member are 
deemed incompetent to inlierit. ’ The ooristimction of ibis passage, ‘ a woman 
is not entitled to the heritage, ’ is, that the succession of the widow and certain 
others, (viz., the daughter, the mother, and the paternal grandmother) takes 
effect under express texts without any contradiction to this maxim- -Dayabhaga, 
chap. XI, sec. 6, verse 11. The case of a widow adopting a son after 
her husband’s death, and thereby devesting the estate which she took upon 
the death of her husband without issue, is one in which only her own estate 
is devested. There is no case in which an estate vested in a male heir by 
inheritance can bo devested by the adoption of a son by a widow after her hus- 
band’s death, and the case of a widow devesting her own estate by the adoption 
of [306] a son is not one from which inferences can be drawn by analogy 
as to the devesting of an estate once vested in a male lieir by inheritance. ” 
The observations of the Judicial Committee of the Privy Council in Barn 
Kishore Acharj v Mussamut Bhoobun Moyee Dcbia (10 Moore’s I. A., 279) and 
in The Collector of Madura v. Mootioo Bamallnga Sathupathy (2 Moore’s I. A., 
397), lend considerable support to this conclusion. 

The facts in the case of Bam Kishore Acharj v. Bhoobun Moyee Dcbia 
(U) Moore’s I. A., 279) are brieliy these: — One Gour Kishore died, leaving him 
surviving his widow, Chundrabulloe, and an infant son, Bhowanee Kishore. He, 
before his death, executed an anwnati-patro, giving authority to the widow to 
adopt a son, in case Bhowanee Kishore died childless. After his death, Bhowa- 
nee Kisliore succeeded to his property, and died childless after having married 
Bhoobun Moyee. Chundrabullee after Bhowanee Kishore’s death adopted Ram 
Kishore. The question that had to be determined in the case was, whether 
Ram Kishore was entitled to take possession of the properties left by Bhowanee 
Kishore by evicting Bhoobun Moyee. “The question is,” their Lordships 
observe in page 311, “whether the estate of his son being unlimited, 
and that son having married and left a widow his heir, and that heir 
having acquired a vested estate in her husband’s property as widow, a 
new heir can bo substituted by adoption who is to defeat that estate and take 
as an adopted son what a legitimate son of Gour Kishore would not have 
taken. This »eems contrary to all reason and to all the principles of Hindu 
law, as far as we can collect them.” Again, further on they say : “ If Bhowa- 
nee Kishore bad died unmarried, his mother, Chundrabullee Debia, would 
have been his heir, and the* question of adoption would have stood on^ 
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quite different grounds. By exercising the power of adoption, she would 
have devested no estate but her own, and this would have brought the 
case within the ordinary rule ; bu5 no case has been produced, no decision 
has been cited from the text-books, and no princi 7 )le has been stated to show 
that, by the mere gift of a power of adoption to a widow, the estate of the 
heir of a deceased son vested in [307] possession can be defeated and devested.” 
The “ ordinary rule ” referred to in this passage seems to bo, that in no case 
“ the estate of the heir of a deceased ‘ person ’ vested in possessioTi can be 
defeated and devested ’* in favour of a subseiiuent adof^ted son, unless the adop- 
tion is effected by the direct agency of the former or with his or her express 
consent. 

In the other case. Collector of Madura v. Moottoo liamaUnqa Sathupalh}! 
(12 Moore’s 1. A., 397 ; ;5.C., 1 B. L. K, P. C., 1), I think the same rule has 
been enunciated. The main question for decision in that case was, whether, in 
the Dravida country in the Madras Presidency, a widow not authorised by her 
husband to adopt may adojit a son to him if autliorised by the consent of his 
kinsmen. Having decided this point in favour of the validity of such adoption, 
their Lordships make the following observation regarding the question : “ Who 
are tlie kinsmen whose assent will supply the want of jiositive authority from 
the deceased husband ?” In page 441 they say “ Where tlie husband’s family 
is in the normal condition of a Hindu family, that is undivided, that question is 
of comparatively easy solution. In such a case the widow, under the law of all 
the schools which admit this disputed power of adoption, takes no interest in 
her husband’s share of the joint estate, except a right to maintenance. And 
thougli the father of the liusband, if alive, might, as the head of the family and 
the natural guardian of the widow, be coiiqietont by his solo assent to authorise 
an adoption by her, yet, if there be no father, the consent of all tlie brothers, 
who in default of adoption would take the husband’s sliare, would probably bo 
required, since it would be unjust to allow the widow to defeat their interest by 
introducing a new coparcener against their will.” In the case of succession 
by the widow to the separate i)roperty of iier husband, the adoption taking place 
through her agency, has, in accordance with the rule laid down above, the effect 
of devesting her estate. 

Following this rule, this Court, in Gohnido Nath Hoy v. Ham Kanay 
Chowdhry (24 W. R, 1 83), has hold, that the subsequent adoption by a wi^ow 
cannot affect the right of an alienee from her, the [308] alienation having 
taken place before the adoption. This case is exactly in point, and is a direct 
authority against the contention of the plaintiff. 

The learned Counsel tor the plaintiff’, in the course of argument, has relied 
upon the following observation of the Judicial Committee in the well-known 
case of Tagore v. Tagore. This passage, which is to be found in page 397 of 9 
Bengal Law Eeports, is to the following effect : — “ As to tl)e case of adopted 
children (so much relied upon during the argument) it is distinguishable, because 
of the peculiar law applicable to that relation. The Hindu law recognizes an 
adopted child, whether adopted by the father himself in his lifetime, or by the 
person to whom he has given the power of adoption after his death, from 
amongst those of his class, as one to stand in the place of a child actually 
begotten by the father. In contemplation of law such child is begotten by the 
father who adopts him, or for and on behalf of whom he is adopted. Such 
child may be provided for as a person whom the law recognizes as in existence 
at the death of the testator, or to whom, by way of exception, not by way of 
rule, it gives the capacity of inheriting, or otherwise taking from the testator, 
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as if he had existed at the time of the testator’s death, having been actually 
begotten by him. Apart from this exceptional case, which serves to prove the 
rule, the law is plain that the donee must be a person in existence, capable of 
taking at the time when the gift takes etfect.’* Their Lordships make these 
observations in connection with the question, whether, by the Hindu law of 
gift, a gift made to a person not in existence at the time of such gift, is valid ; 
havings decided that it is not valid, they say that such gifts by the adopted 
father in favour of a future adopted son form an exception to the general rule, 
and the words as if he -had existed at the time of the testator^s death having 
been actually begotten by him ’* do not refer to a case of collateral succession 
by an adopted son, but to his right of inheritance to his adoptive father’s estate. 

General observations of their Lordships of the Judicial Committee, 
similar to those quoted above, made in the case of Sri Raghunadha v. Sri Brojo 
Kishore (L. R., 3 1. A., 154), have also been pressed [3091 upon our attention on 
behalf of the plaintiff. The passage quoted, to be found at page 193 of 
the third volume of the Law Reports, Indian Appeals, is as follows : “ Their 

Lordships have deemed it right to make these remarks, though not essential to 
the determination of the present appeal, because this doctrine of the power of a 
widow, not having her husband’s express permission to adopt a son to him, 
which before the decisions in the Ravmad case had not assumed very definite 
proportions, has obviously an important bearing upon the law of property in the 
Presidency of Madras. It may be the duty of a Court of Justice administering 
the Hindu law to consider the religious duty of adopting a son as the essential 
foundation of the law of adoption and the effect of an adoption upon the 
devolution of property as a mere legal consequence. But it is impossible not to 
see that there are grave social objections to making the succession of property, 
and it may bo in the case of collateral succession, as in the present instance, 
the rights of parties in actual possession, dependent on the caprice of a woman 
subject to all the pernicious influences which interested advisers are too apt in 
India to exert over women possessed of or capable of exercising dominion over 
property.” That “ the rights of parties in actual possession ” in this passage 
do not refer to any vested rights, will bo apparent by referring to the particular 
facts of that case. The property in dispute in that case was not a joint family 
property, and the surviving memliers of the joint family unjustly took posses- 
sion of it, by excluding the widow of the owner, who was entitled by the 
Mitakshara law to succeed to it. Therefore, the rights of parties in actual 
possession ” in that case were not vested rights, but merely the reversionary 
rights to succeed after the death of the widow. That such contingent rights 
are liable to be defeated by an adoption is not disputed for one moment. Those 
observations, therefore, do non in any way support the contention put forward 
on behalf of the plaintiff. 

As a last resort an argument based upon the particular provision in 
Parbutty’s will regarding the worship of certain family idols, has been pressed 
upon us in support of the plaintiff’s right. It has been said that the defendant, 
being a stranger to the family, C3t0] is not competent to carry out the 
direction as to the worship of the family idols. The defendant is a Hindu and a 
relative of the family ; and I am aware of no rule of law or custom which 
would render him incompetent to carry out the worship of the aforesaid idols as 
directedlin the will of Parbutty. Even if this contention were well founded, I do 
not see how it would help the plaintiff in establishing his right to inherit to the 
estate of Parbutty, he having not been adopted when the widow of Parbutty . 
died. ^ 
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For these reasons I am of opinion that this particular issue must be 
decided against the plaintiff. ^ ^ 

Pontifex, J. — I quite concur in the judgment which has just been 
delivered by my learned colleague. As our decision is against the plaintiff on 
that issue, his suit must be dismissed as ^against Gocool and the Government. 
But as the principal defendant has not set up any right in himself, but .claims 
to hold Parbutty’s property only for the true owner, I think the dismissal 
should be without costs. For the same reason I think that Gocool should, out 
of the estate of Parbutty in his hands, pay the costs of the Government, whom 
I directed to be made defendants, and retain his own costs. The dismissal of 
the suit against Gocool will be without prejudice to the rights (if any) of tlie 
Government in relation to Parbutty’s property. 

Suit dismissed. 

Attorney for the Plaintiff : Mr. Leslie. 

Attorneys for the Defendant Gocool Chunder : Messrs. Sen and Fair. 

Attorney for the Government : The Government Solicitor, Mr. Sandersoiu 

NOTES. 

[ESTATE ONCE VESTED CANNOT BE DEVESTED - 

I. ADOPTION BY WIDOW- 

(а) The mother succeeding as heir to hor son may adopt, although the son had attained 
full ceremonial competency by marriage, investiture, etc. (1900) 25 Bom., 306. 

(5) When the inheritance passed to the widow as heir to the last male holder, his 
daughter-in-law, the widow of a predeceasod .son could not adopt although in 
Bombay the daughter takes a full estate : — (1896) 22 Bom., 651. 

(c) Mother succeeding as heir to her son, the paternal grandmother has no authority 
to adopt (1894) 19 Bom., 381. 

(d) Adoption by the step-mother when the inheritance had vested in the grandmother, 
invalid (1885) 12 Cal., 246. 

II. ESTATE OF CO-WIDOWB— 

Adoption devests the estate as well of the other widows who inherited the property 
as of the adopting widow : — (1890) 18 Cal., 69. 

III. JOINT FAMILY— 

(n) Where the joint family reduces to one male coparcener, the power to adopt can bo 
exorcised (1891) 18 Cal., 385. 

(б) Where the continuity of existence of a joint family is brought about by a posthumous 
son being born after the death of the last male holder, the widow of a predeceased 
coparcener can make a valid adoption : — (1904) 29 Bom., 51. 

(c) Whore the joint family property passed to collateral heir of the last surviving male 
member, power to adopt cannot be exercised ; — (1890) 14 Bom., 463. 
y. EFFECT OF FRAUD— 

A succeeded to the property of i? ; subsequently, C, his uncle's widow, adopted D ; 
the adoption might have taken place before the death of D had it not been for the 
fraud of C in suppressing the will of his uncle which gave authority to the widow. 
Held, that the adopted son could claim no share in the estate of B, even though 
there was fraud : — (1881) 7 Cal., 178. 

V. EFFECT OF ADOPTION ON PREVIOUSLY INHERITED ESTATES- 

Adoption of a boy after the vesting of inheritance from his natural father, does not devest 
such estate: — (1896) 1. C. W.K., 121. 
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VI. ALIENATIONS- 

(а) Afi to tho eilect of adopliou on the alienation proviously made by the widow 'See 

(1887) 11 Bom. , 609 ; 83 Born . , 88. * 

(б) EfEect of remarriage on alienation : — (1907) 8 C.L.J., 54‘2. 

(c) EfEect of adoption and gift over under devise 8 C.W.N., 266.] 

[311] APPELLATE CIVIL. 

Tlif. mh March, 1877. 

Present ; 

Mu. JcTSTicE Kemp and Mr. Justice Ainslie. 


The Bank of TIindoostan, China, and Japan, Limited PlaintifTs 

verms 

Shoroshibala Dabee and another Defendants." 


Mortgage — Tleg, XVII of IHOO — Service of notice of foreclosure. 

The provisions of s. 8 of Rog. XVIT of 1806, that a copy of the mortgagee’s application to 
foreclosure is to be served with tho Judge’s pcrwaniia referred to in that section, arc imperative 
and not merely directory. Where the evidence fell short of proof tlnit a copy of such appli- 
cation was served with the perwanna of tho Jndg «, — IMd, that such failure of proof was fatal 
to tho plaintiff’s suit to recover possession of tho mortgaged promises after the expiration of 
the year of grace. 

When the plaintiffs, second mortgagees who had foreclosed th'‘ir mortgagor’s equity of 
redemption, sued for possession of tho mortgaged property, and alleged that their mortgagor’s 
equity of redemption had been finally foreclosed by the first mortgagee after due proceedings 
and expiry of the year of grace without redemption, and that they woie, therefore, entith'd to 
absolute possession, and failed on tho ground that notice of foreclosure had not been duly 
served, - 'Held, they w(*.re not entitled to a decree as mortgagees for possession, subject to their 
accounting to the mortgagors, that being relief dilTerent from that prayed for in their plaint. 


Suit by mortgagees to obtain absolute possession, after foreclosure, of two 
zamindaries, Turuf Bhowani Churn and Nilam Bhowani Cliurn. These estates 
had, as the plaint alleged, formerly belonged to the defendants Shoroshibala 
Dehee and Hemendro Nath Mookhopadhya, who, by a mortgage in the English 
form, dated the 4th of September 1863, mortgaged the estates to a person named 
Gobind Chunder Sen. The mortgage stipulated that the mortgage loan was 
to be repaid on the 4th of September 1868. On the 29th of December 1866, 
Gobind Chunder Sen executed a transfer, by way of mortgage in the English 
form, of his interest under the mortgage deed of the 4th of September 1863, to 
the plaintiff Bank. On an application by Gobind Chunder Sen under the 
provisions of Eeg. XVII of 1806, the mort-[312]gage of the 4th September 
1863? was foreclosed on the 4th of December 1866. After the death of Gobind 
Chunder Sen, his son, the defendant Nundo Lall Sen, on the 15th of April 
1868, brought a suit for possession of the disputed properties comprised under 
the mortgage of tlie 4th of September 1863, and obtained a decree in the Court 
below ; but, on appeal, this decision was reversed by the High Court, on the 
ground that the suit was premature, and the whole of the proceedings, includ- 
ing the foi’eclosure in December 1866, were set aside. On the 12th of January, 


'* Regular Appeal, No. 165 of 1875, against a decree of J. P. Grant, 
Judge of ?Jlla Cmittagong, dated the 9th of April, 1875. 


Esq., Ofhciatihg 
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1871, Nundo Lall Sen applied under the Begulation for foreclosure of the 
mortgage of the 4th September 1863. • From the report ci the serving peon it 
ai^ar^ that the notice had been served on the 25th of February 1871, by 
affixing a copy on the outer door of the house of tho defendants Shoroshibala 
Debee and Hemendro Nath Mookhopadhya. The serving peon was subse- 
quently examined by interrogatories, but there was nothing in the evidence' to 
show that a copy of Nundo Lall Sen’s application for a foreclosure had been 
served as required by s. 8 of Reg. ‘XVII of 1806. The. mortgagors, under the 
mortgage of the 4th of September 1863, failed to deposit the money with 
interest due to Nundo Lall Sen within the year of grace prescribed by the 
Regulation, and the mortgage became foreclosed on t)tie26th of February 1872. 
The plaintiff Bank, on the 23rd of October 1870, applied to the Zilla Court to 
foreclose against the defendant Nundo Lall Sen the mortgage of the 29th of 
December 1866 from his father Gobind Chunder Sen, and the year of grace 
under those foreclosure proceedings expired on the 13th of September 1872, 
the mortgage-money not having been paid in the interim. The plaintiff Bank, 
therefore, brought this suit, alleging that the defendants Shoroshibala and 
Hemendro were in'wrongful possession of the zamindaries, their title to retain 
possession being lost. The plaintiff Bank prayed that the Court would put 
them in possession of the property, their full title being established, and award 
them mesne profits for the time they had been wrongfully kept out of posses- 
sion, and grant them such other relief as they were entitled to. They stated 
that their cause of action accrued on the 13th of September [318] 1872, tho 
date of the foreclosure of the mortgage of the property hypothecated. 

The defendants Shoroshibala Debee and Hemendro Nath Mookhopadhya 
pleaded, inter alia, that the proceedings for the foreclosure of the mortgage of 
the 4th of September 1863 were irregular and invalid, inasmuch as the notice 
of foreclosure had not been duly served upon them in accordance with the 
Regulation. The case was tried by the Officiating Judge, who was of opinion 
that there was no proof of the service of the mortgagees’ application for fore- 
closure of the mortgage of the 4th of September 1863 on the defendants 
Shoroshibala Debee and Hemendro Nath Mookhopadhya, as required by the 
Regulation, and that this defect was fatal to the plaintift”s suit, which was 
consequently dismissed. 

• 

The plaintiffs appealed to the High Court. 

The Advocate-General, Offg. (Mr. Paul) and Mr. Stokoe for the Appellants. 

Baboos Nilmadhub Bose and Nulit Chunder Sen for tho Respondents 
Shoroshibala Debee and Hemendro Nath Mookhopadhya. 

The defendant Nundo Lall Sen did not appear on the appeal. 

The Advocate- General, — The service of the Judge’s perwanna alone is 
sufficient. The Sheriff’s return, coupled with the evidence of the peon, suffi- 
ciently shows that, in fact, a copy of the application did in fact accompany the 
notice. Hemendro Nath was not examined to prove the contrary. The deci- 
sion in the case of Denonath Oanqooly v. Nursing Proshad Dass (14 B. L. R., 87), 
relied on by the lower Court, proceeds upon a mistaken view taken by the 
Court of the practice on the Original Side of the Court with regard to the 
service of notices of foreclosure. The learned Advocate-General said that he 
had an affidavit showing what the practice in this respect was, hut he submitted 
that, at any rate, their Lordships would themselves, by inquiry of their 
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own officer, ascertain what really was the practice. Every presumption should 
be made in favour of^the regularity of service — Bex v. Inhabitants of Wimffon 
(4 Ad. & EU., 607). ' 

C844] Mr. Siokoe on the same side. — The provisions of the Begulatioh are 
directory only — Maxwell’s Interpretation of Statutes, 330 — 342 ; The Liverpool 
Borough Bank v. Turner (2 De G. F. & J., 502) ; Nowell v. Mayor of Worcester 
(23 L. J., Exch., 139) ; Bead v. Croft (6 Scott’s Oases, 770). There is no earlier 
decision to be found than that of Santee BaH Jana v. Modoo Mytee (20 W. B., 
363), to the effect that service of application is essential. In the case of 
Denonath Gangooly v. Nursing Proshad Bass (14 B. L. B., 87), the only autho- 
rity referred to by Markby, tT., is Construction S. D. A., No. 644, which 
apparently has no bearing on the point. On this point the following cases and 
authorities wore also cited : Nawah Fuieh A lee Khan v. Amatoon Hossein 
Begum [S. D. A. (1858), 1775] ; Koonjoy Suthhaina v. Sheopursun Singh [S. D. 
A. (1854), 281] ; Ashootosh Deb y, Goolzar Beebee [8. D. A. (1854), 511]; Con- 
struction 8. D. A., No. 630 : Macpherson on Mortgages, 174, 184, — 6th ed., 212, 
219 : Field’s Begulations, 376 ; Mahesh Chandra Sen v. Tarini (1 B. L. B., 
F. B., 14); Saligram Tewareev. Beharee Misser [W. B., (1864), 36] , and Eusuf 
Ali Khan v. Azumtoonissa^VN , B. (1864), 49] . 

It has been held in cases of sales of patni taluks under Beg. VIII of 1819, 
that the provisions regarding service of notice of sale are directory only, and 
not imperative — Sona Bebee v. Ball Chand Chowdhry (9 W. B., 242) ; Bam Sabuk 
Bosev, Kaminee Dossee (14 B. L. B., 394) ; Petambur Panda v. Damoodur Das 
(24 W. B., 129) ; Gouree Ball Singh v. Joodhisteer Hazra (I. L. B., 1 Cal., 359). 
If the foreclosure proceedings are ineffectual, the mortgagees are, at any rate, 
entitled to possession subject to the mortgagors’ right to redeem under the 
express terms of the mortgage deed — Prannath Chowdhry v. Bam Button Boy 
(4 W. B., P. C., 37 ; S.c., 8 Moore’s I. A., 323) ; Khelut Chunder Ghose v. 
Tarachurn Koondoo (6 W. B., 269) ; Denonath Gangooly v. Ntirsing Proshad Dass 
(14 B. L. B., 87) ; and Mankee Koer v. Sheikh Munnoo (14 B. L. B., 315). The 
Court can give that relief in this suit on the frame of the present issues ; see 
Act VIII of 1859, s. 141 . Hunooman Persaud Panday v. Musst, Babooee 
Munraj [315] Komiwaree (6 Moore’s I. A., 393, at p. 411) ; S. M, Nistarini 
Dasi V. Makhan Ball Dutt (9 B.L.B., H at p. 29); Arbuthnot v. Betts (6 B.L.B., 
273) ; Gopalnarain Mozoomdar v. MttddomuU Guptee (14 B. L. B., 21, at 
p. ^3), and Gobind Chunder Mookerjee v. Dorgapersad Baboo (14 B. L. B., 
337). 

Baboo Nil Madhab Bose for the respondents Shoroshibala Debee and 
Hemendro Nath Mookhopadhya. — The mortgagor was entitled, under the 
Begulation, to be furnished with a copy of the Judge’s perwanna, together with 
the notice of foreclosure. The evidence did not prove that this was sent. 
The pi'ocedure under s. 8 of the Begulation is not merely directory* but has to 
be carried out as a condition precedent to foreclosure — Construction S. D. A., 
No. ^44 ; Ibid. No. 630 ; Macpherson on Mortgages, 172— 6th ed., 210 ; 
Santee Bam Jana v. Modoo Mytee (20 -W. B., 363) ; Denonath Gangooly v. 
Nursing Proshad Dass (14 B. L. B., 87). On the evidence, the Court cannot 
presume that the^'bopy of the application was served. The plaintififs are not 
legal representatives of Govind Chunder Sen within the meaning of the Begula- 
tion. The Bank not having itself foreclosed as against Shoroshibalk Debee 
and Hemendro Nath Mookhopadhya, cannot take advantage of the foreclosure 
of Nundo Jjall Ben — Sarasihala Debi v. Nanda Ball Sen (5 B. L. B., 389). 

Mr. Stokoe in reply. 

Cur.adv.^U, 
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The following JudjmeiltB were delivered 

J. (after stating the facts and the finding ^of the Judge, con- 
tiip^): — The main point argued before us for the Bank, the plaintiffs appellants, 
was Whetherthere had been a legal service upon the defendants. Section 8, Beg. 
XVII of 1806, provides, “ that whenever .the receiver or holder of a deed of 
mortgage and conditional sale may be desirous of foreclosing the mortgage, and 
rendering the sale conclusive on the expiration of the stipulated period, or at 
any time subsequent before the sum lent is repaid, he *shall, after demanding 
payment from the borrower, or his [ 816 ] representative, apply for that purpose 
by a written petition, to be presented by himself, or by one of the authorized 
vakeels of the Court, to the Judge of the zilla or city in which the mortgaged 
land or other property may be situated : and that the Judge, on receiving such 
application, shall cause the mortgagor or his legal representative to be furnished, 
as soon as possible, with a copy of it, and shall at the same time notify to 
him, by a perwanna under his seal and official signature, that if he shall not 
redeem the property mortgaged in the manner provided for by the foregoing 
section within one year from the date of the notification, the mortgage will be 
finally foreclosed and the conditional sale will become conclusive.” Now in this 
case notice of foreclosure wss sent by the Offaciating Judge of Chittagong to 
the High Court on the Original Side on the 14th of February 1871. It is also 
clear that a copy of the applicant’s petition for foreclosure was forwarded with 
that notice. The notice was entrusted to a peon, by name Kishto Boy, for 
service. He made the following return : “ The within-mentioned defendants 
could not be found. On Saturday, tlie 25th of February 1871, I aflixed a copy 
of the notice on the outer door of the house No. 11, Button Sircar’s Garden 
Street, Jorasanko, the dwelling-house of the defendants.” The return of the 
Sheriff was to the following effect : “ I do hereby certify and return that 1 have 
made diligent search after the within-named Sreemutty Shoroshibala Debee and 
Hemondro Nath Mookerjee, but they are not, nor is either of them, found. I 
did, therefore, on Saturday, the 25th day of February instant, affix copies of 
the written notice on the outer door of the house No. 11, Button Sircar’s 
Garden Street, in Calcutta, where the said Sreemutty Shoroshibala Debee and 
Hemendro Nath Mookerjee are residing. Dated this 28th day of February 1871.” 
Therefore, from the retm*ns of the peada and the Sheriff' it is clear that no copy 
of the application of the mortgagee was furnished to the mortgagors. (After 
reading the evidence of the i)eon Kishto Boy, his Lordship continued) This 
return of the peon and the Sheriff’s answer, taken with the peon’s evidence, in 
my opinion, establish the fact that the notice was served on the mortgagors 
Shoroshibala and Hemendro Nath. 

[317^ We have then to consider a further question, — namely, whether the 
absence of the service of a copy of the written application for forclosure is 
fatal to the plaintiff’s claim to foreclose. It was contended by the learned 
counsel for the appellant, that the Court must presume that the peon did his 
duty ; and that as the notice which was sent down by the Zilla Judge shows 
that a copy of the application accompanied that notice, the Court must presume 
that the peada did his duty, and that the mortgagors were also furnished with 
a copy of the application to foreclose. It was further contended that the words 
of 8. 8, so far as they relate to the duty of the Judge to furnish the mortgagors 
with a copy of the application for foreclosure, are directory and not mandatory; 
and that the Court must, therefore, presume that a copy of the application to 
foreclose was duly furnished to the mortgagors. 

On the other hand, it was contended by the pleaders for the respondent 
that the present objection is not a technical one ; and that it has been uniformly 
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held, both by the Sudder Court and this Court, that the procedure laid doNyn in 
8. 8, Eeg. XVII of l,p06, must be strictly, followed. The pleader also 
the decisions in the cases of Denonath Gangooly v. Nursing Proshad 
B. L, R„ 87) and Santee Bam Jana v. Modoo Mytee (20 W. R., 363), 
Markby, J., in a case in which singularly enough the same peada, Kishto Roy, 
was entrusted with the service of the^ process, held that the procedure according 
to the Regulation not having been strictly followed, the foreclosure could not be 
declared. I am clearly of opinion that it is absolutely necessary that the 
mortgagor should be furnished with a copy of the written application of the 
mortgagee to foreclose, for the Regulation enacts that a party who is desirous 
of foreclosing a mortgage shall apply to the Zilla or City Judge, and that the 
Judge, on receiving such application, shall cause the mortgagor or his legal 
representative to be furnished, as soon as possible, with a copy of it, that is of 
the application, and shall at the same time notify to him, the mortgagor, by 

f erwanna under his seal and official signature, that if he shall not redeem 
818 ] the property mortgaged in the manner provided for by s. 7 within one 
year from the date of the notification, the mortgage will be finally foreclosed 
and the conditional sale will become conclusive. Now there may be a case in 
which there is more than one mortgage : and, therefore, it is very necessary that 
the mortgagor should be informed of the nature, and contents of the written 
application made by the mortgagee ; and the Regulation enacts that a mortgagee 
who is desirous of foreclosing a mortgage must carry oat the requirements of 
the law. Further, it is also necessary that the mortgagor should be precisely 
informed a^ bo the property or properties respecting which the mortgagee is 
desirous to foreclose. It is argued that, inasmuch as in the Court below, the 
written statements of the principal defendants Shoroshibala and Hemendro 
Nath did nob so much question the fact of a copy of the application having been 
furnished to them, as it did the fact of the service on tiiern of the notice of fore- 
closure, if we can find that the notice was seiwed, we ought, in the absence of 
any objection on the other side, either in the Court below or, as disclosed in 
the written statement, to hold that simple service of the notice, even if not 
accompanied by a copy of the application for foreclosure, is sufficient to meet 
the requirements of the law. Now it is true that the fifth issue raised in the 
Court below was, Has notice of foreclosure been served on the defendants in this 
suit ? and if the case had been tried on that issue alone, it might be that we 
should have come to a different decision as to the sufficiency of the service. 
But it is very clear that, at the hearing of the suit, both parties went to trial 
on a modified issue. The plaintiff accepted the modification of the issue 
originally drawn, and both parties argued in the Court below with reference to 
the question whether it was necessary that a copy of the application for fore- 
closure should accompany the notice, and whether in fact such copy of the 
application did accompany the notice, and was furnished to the mortgagors. 
It was the duty of the plaintiff's, having accepted this modification of the issue, 
to prove that the mortgagors were furnished with a copy of this application. 
No interrogatories were sent down to the peon who served the notice as to 
whether a copy of the application accompanied the notice, and was made 
[ 819 ] over by him to the mortgagors. The plaintiffs never attempted to prove 
that a copy of the application either accompanied the notice, or was furnished 
to the mortgagors. We hold that it is absolutely necessary that a,, copy of the 
application should be furnished to the mortgagors ; and as it is clear that such 
copy was not furnished, we must hold in this case that the claim of the plain- 
tiffs to foreclose as against Hemendro Nath and Shoroshibala must fail ; and 
we agree with the Judge on that part of the case. 
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Then it is Contended that, at all events, this Court ought to declare that 
t^i^llintiffs are entitled to possession^as against Hemendro Nath and Shoroshi- 
biip|Llubject to the plaintiffs accountmg for the usufruct;, and leaving to the 
dmSdants the right of redemption. With reference to this contention, we 
find that this was not the prayer of the plaintiff's in the Court below, nor was 
any such relief sought for in the plaint. • We, therefore, cannot pass any order 
with regard to the question of possession. 

It was further argued that, as against Nundo*Lall Sen, who has not 
appeared in this Court, the plaintiff's are, at all events, entitled to a decree ; 
and that the Court below was wrong in making the plaintiffs pay the costs 
of Nundo Lall Sen. We think, with reference to the judgment of the late 
Cliief Justice Sir Richard Couch (see 11 B. L. R., 311, note), that foreclosure 
should be declared as against Nundo Lall Sen, subject to the decree for 
reconveyance on repayment, which was made by this Court on appeal from the 
decision of Macpherson, J., on the 12th of May 1873, as therein directed. 
We do not think it right to award any costs as against Nundo Lall Sen. 

The appeal of the plaintiffs is dismissed with costs. 

Ainslie, J. —The first question in this^ case is whether service of a copy of 
the application for foreclosure, together with the notice required by s. 8 of Reg. 
XVII of 1806, is absolutely essential. It was held by Markby and Birch, JJ., 
in Santee [320} Bam Jana v. Modoo Mytee (20 W. R., 363), that it was a condition 
precedent ; and by Markby and MiTTEK, JJ., in Denonath Gangooly v. Nursing 
Proshad Dass (14 B. L. R., 87), that it was absolutely necessary. It has been 
said in the latter case, the language used by MARKBY, J., shows that he did not 
then go quite so far as he did in the first case. He said that, “if it be 
necessary to establish the service of a copy of the application, it has not been 
done.” From this the inference is drawn that there was some doubt in the 
mind of the learned Judge on the subject. It seems to me that this was not so, 
for if the preceding passage of the judgment be read with the penultimate 
passage, it is perfectly clear that he lays down that, without service of a copy of 
the application for foreclosure, tliere can he no foreclosure, and the same is 
broadly stated by Mr. Justice MiTTER. The form of expression referred to 
probably resulted from the fact that, in that particular suit, it was neces- 
sary to dismiss the plaintiff ’s claim apart altogether from the question of due 
service of notice. • 

It has been argued that Reg. XVII of 1806 is a Regulation in relief of a 
mortgagor, whose title, but for the Regulation, is absolutely at an end by the 
contract on the expiry of the time limited in the contract ; and that the order 
prescribing service of a copy of the application is directory merely, and not 
essential for the purpose of the Regulation, such purpose being simply to give 
due warning to the borrower that the lender intends to enforce his rights. 

Under Reg. I of 1798 conditional sales were, undoubtedly, considered as 
binding contracts to be enforced according to their terms. But it seems to me 
that Reg. XVII of 1806, by barring the operation of the contract until the 
application for foreclosure, and for a year thereafter, has in effect changed their 
character — instead of being sales subject to a limited right of redemption, they 
have become contracts of security subject to be converted into absolute sales. 
This being now the nature of the transaction, we can only look upon fore- 
closure as a means of summarily terminating the rights of the mortgagors. It 
is, therefore, necessary for the Courts to hold that no part of the formalities 
[821 j prescribed by the Regulation is unessential. Two cases under the Patni 


549 



2 Cal* BANK 01^^ HtNBOQSTAN & 0 . V. ^HOHOSHtBALA fl877) 

Regulation VIII of 1819 have been cited, — one, the case of Bamsabuk Rose 
V. Kaminee Dossee (14 B. L. B., 894), and the other, Oouree Lall Singh 
dhisteer Hazra (I. J Cal., 359), as oeing analogous to the present o^^St 

seems to me that neither of those cases are in point. In the first case, whica^lili 
before the Judicial Committee of the Privy Council, it was held that inastouch 
as actual seihrioe of the notice had been proved, actual service could not be 
defeated by a defect in the form of the return. And the second case rather went 
upon the particular wo^s of the 14th section of the Regulation, and the sale 
there was held good, although it was admitted that the law had not been 
strictly complied with ; because it was said that there were no circumstances 
of prejudice, and that it was necessary for the purpose of setting aside the sale 
that, to use the language of the law, a sufficient plea ” should be made out ; 
the Court held that the plea set forth was not sufficient. 

The second point to be considered is, whether the notice was actually 
served, and if so, whether it was accompanied by a copy of the application for 
foreclosure. 

(The learned Judge, after discussing the evidence, and finding it sufficient 
to prove the service of the notice, but not of the copy of the application for 
foreclosure, proceeded :) 

We are, therefore, thrown back on the recital in the notice issued from the 
Judge*s Court, that a copy of the application accompanied it, as the sole 
evidence in the case to establish the delivery of a copy of the application required 
by the Regulation ; and it has been strongly contended that we ought to 
presume that everything that Court ought to have done was done. 

In the case of Denonath Gangooly v. Nursing Proshad Dass (14 B. L. R., 87) 
Markby, J., distinctly refused to recognize this argument. It is said that he 
based his judgment on the practice of the Original Side of this Court ; but that 
in respect of mofussil processes, the practice till recently was not to mention a 
copy of the application for foreclosure either in the Judge’s order directing service, 
or in [332] the Sheriff’s answer to it. It may bo that the practice was as 
stated. But oven if so, I think we ought not to rest the whole case of the 
plaintiffs on this presumption ; foreclosure being an act which puts an end to 
the right of the mortgagor, it must be carried out stiictly in accordance with 
the Regulation. It rests upon such notice as the law requires to be given, and 
it is eminently the duty of the mortgagee to see that everything is done in 
conformity with the law, and to secure proper and sufficient evidence to show 
that the notice has been served in due compliance with the requirements of the 
law, in case he should be fbrced to come into Court to obtain a decree for 
possession in order to give full effect to the foreclosure. If this has not been 
done, he alone is to blame for it, and fnust take the consequences. 

It is further said that, although the plaintiff may not be entitled to 
foreclosure in this case, he is entitled as mortgagee to an order for immediate 
possession subject to accounting to the mortgagor. In the case of Sarasibala 
Debi V. Nanda Lall Sen (5 B. L. R., 389), a similar application was made, but the 
Court then declined to order possession to be given to the mortgagee on the 
ground that it was a distinct cause of action from that on which he had sued. 
It seems to me clear that we cannot in this suit make the order asked for from 
us. This is a suit brought on the allegation that a mortgage formerly subsisting 
had been terminated in consequence of the service of notice of foreclosure and 
the expiry of the year of grace. The plaintiff came into Court suing as actual 
owner of this property. What he now asks for is a right which dan only be 
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exercised by one who is a mortgagee, and not the actual owner of the property. 
H||ipoBition is xltogether changed ; tlj^at which gives a cause of action in one 
c^'^dbes not necessarily do so in the other. I, therefore^ think we ought to 
refuse the application. To prevent any difficulties hereafter in any further 
litigation which may take place in respect of this mortgage, I think that 
there should be a distinct declaration* that Nundo Lall’s intbrest in the 

f roperty under mortgage to his father is foreclosed, subject of course to such 
8233 conditions as may be imposed on that foreclosure by the decree made in 
the suit of the plaintiff against him disposed of in this Court on the 12th of 
May 1873. 

I, therefore, concur in the order made by my learned colleague. 

Appeal dismissed. 


NOTES. 

[ As to the imperative character of the formalities as to notice, see 14 Cal., 3G5 P. G.: 14 
I. A. 30.] 


[2 Gal. 828] 

APPELLATE CIVIL. 

The 14th September ^ 1M76. 

Present : 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 

Ahmed Mahomed Pattel Defendant 

versus 

Adjoin Dooply and another Plaintiffs. 

Limitatimi~ Act IX of 1871, sch. II, cl, 113 — Specific 
performance — T'rust — Laches . 

In 18G0 certain shares in a company then formed were allotted to S, on the understand- 
ing, as the plaintiffs alleged, that 120 of such shares should, on the amount thereof being 
paid to S, be transferred to, and registered in the books of the company in the names of the 
plaintiffs. In 1862 the plaintiffs completed the payment to 8 in respect of the shares, and 
during his lifetime received dividends in respect of the said shares. S died io 1870, leaving 
a will, probate of which was granted to the defendant as his executor. In a suit brought by the 
plaintiffs after demand of the shares from the defendant, and refusal by him to deliver them, 
to compel the defendant to transfer the shares to the plaintiffs and register the same in their 
names, the plaintiffs' case was that the shares had been held in trust for them, and that, 
consequently, their suit was not barred by lapse of time. Held that the transaction between 
8 and the plaintiffs did not amount to a trust for any specific purpose " within the meaning 
of s. 10 of the Limitation Act, or to a trust at all, but to an agreement of which the plain- 
tiffs were entitled to specific performance ; and the limitation applicable was that provided 
by cl. 113 of sch. II, Act IX 1871, and, therefore, the suit was not barred. Nor were the 
plaintiffs disentitled to relief by reason of any laches or delay in bringing the suit. 

Suit to obtain delivery of certain shares in the Rangoon Iron Bazaar 
Company. The plaintiffs stated that, in 1860, one [8243 J. H. Fowler was 
possessed of certain immoveable property in Rangoon, known as the Rangoon 
Iron Bazaar, and he agreed with certain other persons to form a limited com- 
pany to carry on the business of a bazaar, he himself to have one-fourth 

* Regular Appeal, No. 170 of 1875, against a decree of C. J. Wilkinson, Esq., Recorder 
of Rangoon, dated the IXth of May 1875. 
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of fche total number of shares. The second paragraph of the plaintiffs’ written 
^atement was as fallows That as, the remaining three-fourths of the 
proposed company was to be mortgaged to the said J. H. Fowler, and as 
it was necessary to have seven persons to form the company, it was arranged 
to associate six persons only with J. H. Fowler in forming the company, 
each of the ^id persons holding a number of shares in trust for a number of 
persons, to whom, on the liquidation of the mortgage in favour of J. H. Fowler, 
and on payment by them of the value of their shares, the shares 
would be transferred and registered in their names.” The company was 
started with the issue of 4,000 shares of Hs. 25 each, of which one Ebrahim 
Ismailjee Seedat took 1,000. The plaintiffs further alleged that the interest 
of the said Ebrahim Ismailjee Seedat in the 1,000 shares taken by him did 
not exceed 160 shares, the rest being held by him in trust, among others, 
for the plaintiffs, for whom he held 120 shares, which it was agreed 
should remain in his name until the full value of them should be 
paid to him by the plaintiffs and until the mortgage to J. H. Fowler 
should be liquidated, when the 120 shares would be transferred to the plaintiffs 
and registered in their names ; that the plaintiffs, partly in 1861, and partly in 
1862, duly paid the said Plbrahim Ismailjee Seedat for the said shares, and the 
mortgage to J. H. Fowler had been paid off* ; but the said Ebrahim Ismailjee 
Seedat did not transfer the said shares to them ; that the plaintiffs had some- 
times received from Seedat dividends on the said shares ; that Seedat died 
in June 1870, leaving a will, probate of which was shortly afterwards granted 
to the defendant as the executor named in the said will ; that the plaintiffs, 
accordingly, after making a demand for the said shares, brought this suit to 
compel the defendant, as the representative of the estate of Seedat, to transfer 
to them the said 120 shares, and to have the said shares registered in the 
plaintiffs’ names in the books of the company. They also sued for Rs. 435 
as their shares of the TSSd] dividends on the shares, which had been recovered 
by the defendant in a suit brought by him against the company. The plaint 
was filed on the 11th December 1874. The defence was that the shares w’ere 
a portion of the estate of the said Seedat ; that he had not held them in trust 
for the plaintiffs or other persons, but for himself ; and that the plaintiffs 
were not entitled to any portion of the said shares or the dividends thereon. 
At the trial an objection was raised, that the suit was barred by limitation. 
The Recorder of Rangoon, Mr. Wilkinson, found that the plaintiff's’ case was 
maRe out, and held with reference to an issue as to limitation taken at the 
trial, that the defendant held the shares as a trustee for the plaintiffs, and that 
the suit was not barred by limitation. He, accordingly, gave a decree for the 
plaintiffs. The defendant appealed from his decision to the High Court. 

The grounds of appeal were that the shares were not held by the defendant 
in trust for the plaintiffs ; that the claim was barred by limitation ; and that 
even if it was not barred by limitation, the plaintiffs, by their laches, had 
disentitled themselves to any relief. 

Mr. Ingram for the Appellant. 

Mr. Evans and Mr. Sheill for the Respondents. 

The Judgment of the Court was delivered by 

Garth, O.J. (who, after finding on the facts in favour of the plaintiffs, 
continued) :^lt is now further contended that, assuming the plaintiffs, are 
entitled to the shares, their present claim is barred by limitation; The 
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plaintiffs (no doubt foreseeing this difficulty) have attempted to guard against 
it in their plaint by stating that the shares were held for them by 8eedat in 
trusi; and we observe that the learned Beoorder has scT dealt with the case, ^ 
and has considered that, upon this ground, the suit is not barred by limitation. 

We feel great difficulty in adopting this view ; and even if we^ could look 
at the transaction in the light of a trust, we do not see that there would be 
any answer to the plea of limitation. 

[826] If the facts proved by the plaintiffs gave rise to any trust, it would 
clearly not be an express trust,” or, in other words, a trust for any specific 
purpose,” within the meaning of s. 10 of the Limitation Act. It could only 
be one of those implied trusts, which result from particular relations existing 
between parties not created for any specific purpose, or by any express declara- 
tion of, or conveyance to, the persons who undertake the trust — see the notes 
to s. 2 of Act XIV of 1859, and authorities there cited (Thomson on Limitation, 
1st ed., pp. 233 — 237). 

The transaction in this case as described by the plaintiff himself in his 
evidence is simply a contract, and nothing more. It was agreed, he says, 
between Seedat and the plaintiffs, that the plaintiffs should take 120 of the 
1,000 shares, which were allotted to Seedat ; and that when the plaintiffs paid 
for those shares, Seedat should transfer them into the plaintiff’s names. The 
plaintiffs then paid Seedat for the shares within a reasonable time, and Seedat 
was bound to transfer them, and the breach of his agreement to do so would 
clearly have been good ground for an action for damages in England in a Court 
of law. 

But the plaintiffs had another remedy against Seedat, and that is the one 
which they seek to enforce in this suit, — viz., to compel him specifically to 
perform his contract by transferring the shares, and there is no difficulty in 
the plaintiffs’ way as regards limitation, because by clause 113 of the 2nd 
schedule of the Limitation Act, the three years' limitation does not begin to 
run till ** the plaintiff has notice that his right is denied.” 

The plaintiffs’ right in this case, so far as appears, never was denied until 
immediately before the suit was brought. Indeed, so far as Seedat was con- 
cerned, he constantly and invariably admitted it ; so that the Statute pf 
Limitation is really no bar. 

But then the defendant says, that, in order to entitle the plaintiffs to a 
specific performance of this contract, they should, according to g well-known 
rule in equity, have come to the Court as early as they reasonably could. But 
this is one of that well-known class of oases where one party to a contract* 
[8273 has been allowed for years by the other party to enjoy all the beneficial 
interest which the contract could confer, but without being clothed with the 
title which would perfect his legal rights—as for instance, where a lessee under 
an agreement for a lease has enjoyed the property for years, as completely as 
if the lease had actually been granted. Under the circumstances if the 
intended lessor were to refuse the tenant his lease, or any of the benefits which 
he had a right to enjoy under it, the tenant might always come into a Court 
of equity, and compel the landlord to grant the lease. [See per Lord Bedesdale 
in Crofton v, Ormsby (2 Sch. & Lef., 583, at p. 604), Clarke v. Moore 
(1 Jon. & Lat., 723), Ridgway v. Wharton (6 H, L, C., 238, at p. 292), per 
Lord St. Leonards, and other cases, cited in Fry on Specific Performance of 
Contracts, 322.] 
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4 In the same way here, the plaintiffs have, from the time when they paid 
for these shares, enjoyed the beneficial interest in them ; and they never had 
Occasion to insist Upon their legal title to the shares being completed by 
transfer, until their title to them was denied by the defendant. 

We, therefore, consider that, in the result the decision of the learned 
Recorder was perfectly just, and we, accordingly, dismiss this appeal with costs. 

Appeal dismissed. 


NOTES. 

[See Chinnniamhi v, Chinnana Ooumler, (1896) 19 Mad. 891.] 


( 2 Cal. 827 ] 

PRIVY COUNCIL. 


The 25th and 26th November^ 167(>, 
Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith 
AND Sir R. P. Collier. 


Abidunnissa Khatoon Defendant 

versus 

Amirunnissa Khatoon Plaintiff. 


[On Appeal from the High Court of Judicature at Fort William in Bengal.] 

I ^4 1. A. 66 ] 

Res-judicata— 2 )roceedings — Act VIII of 1859, ss. 102, 106, and 
206-- Act XXIII of 1861, s. 11. 

The question which, under s. 11, Act XXIII of 1861, may be determined by a Court 
executing a decree, must bo between parties to the suit in which the decree was passed, and 
mpst relate to the execution of the decree. 

[838] A person who was not on the record when the decree was made, does not constitute 
himself a party to che suit by applying for execution, and a question as to his legitimacy is, 
consequently, not one which the Court executing the decree is competent to entertain. A 
declaration by a Court in execution proceedings, that a person not a party to the suit apply* 
ipg for execution is legitimate, since it is made without jurisdiction, cannot, under s. 2, Act 
VIII of 1859, be pleaded as a bar to a regular suit in which it is sought to establish the 
illegitimacy of the applicant. 

Sections 102 and 103 of Act VIII of 1859 relate only to proceedings prior to decree, and 
not to proceedings in execution. <» 

Section 208 of the same Act does not apply where the person seeking to execute is not a 
transferee from the original decree-holder either by assignment or operation of law. The 
section does not apply to cases where the right to an equitable interest in a decree is seriously 
contested ; and was not intended to enable a Court to try, on an application for execution, 
such an important question as the legitimacy of an heir. 

^ Since proceedings under s. 208, Act VIII of 1859, are, by s. 364 of the Act, not liable 
to appeal, a suit would, probably, lie to reverse an order passed therein. 

* [Confirming 20 W. R. 306.] 
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This appeal was preferred from a decision of a Division Bench of the 
Calcutta High Court, COUOH, C.J., and Glovkh, J. (20 W. E., 306), dated the^ 
26th July 1873, affirming a decision of the Subordinate Judge of Dacca, dated ^ 
the 29th Septeiuber 1871. 

The suit was brought to set aside certain proceedings taken by the 
defendant Abidunnissa, in execution of a decree which she had obtained against 
the plaintiff Amirunnissa, and for a declaration that a child named Wajed Ali, 
who had in these proceedings been declared to be the posthumous son of 
Abidunnissa’s husband Wahed Ali, was not, the son of Wahed Ali. The 
principal question for determination was, whether such a suit could be main- 
tained. Both the lower Courts held that the suit might be maintained, and 
found as a fact that Wajed was not the son of Wahed. 

The material facts of the case, and the nature of the previous proceedings 
out of which it arose, are fully set forth in their Lordships* judgment. 

Mr. Donne, who appeared for the appellant Abidunnissa, contended 
that the question as to Wajed Ali’s legitimacy had been [329] tried and 
determined in the execution proceedings by a Court of competent jurisdic- 
tion, and could not, under the provisions of s. 2, Act VIII of 1859, be re- 
opened in the present suit. He cited the following cases : Soorjomonec Dayoc 
V. Snddanund Mohapatter (12 B. L. R., 304), Ckowdhry Wahed Ali v. 
Mussamut Jumaec (11 B. L. R., 149), Aga Syed Ahdool Hoosain v. Lenainc 
and Snadden (13 Moore’s I. A., 69), Riighunimdun Bain v. Sumessar 
Panday (13 B. L. E., 489), and Ilurrolal Doss v. Soojaivtvt Ali (8 W. R., 197). 

Mr. Leith, Q.C., and Mr. C.W» Aralhoon for the Respondent were not 
called upon. 

The Judgment of their Lordships was delivered by 

Sir R, P. Collier. — The facts necessary to the understanding of the 
question which arises in this appeal may be thus shortly stated : 

Wahed Ali brought a suit against his father Abdool Ali, to recover pos- 
session of a considerable quantity of landed property, and it may be enough 
for the present purpose to describe the subject of contention between them 
thus : The father had executed certain hibbanamahs in favour of his son, when 
that son was an infant : it was alleged on the part of the father that the son 
had, subsequently, executed certain ikrarnamahs, whereby he divested himself 
of the benefit which he derived under the previous hibbanamahs. The Court 
of First Instance dismissed the suit of the son, with the exception of that part 
which related to some property which he derived from his mother, and about 
which no question arose. Upon that, Wahed appealed to the High Court. 
Pending the appeal, Wahed died ; and thereupon the High Court, as it appears 
to their Lordships under the powers given them by s. 103 " of Act VIII of 1859, 
substituted his widow Abidunnissa for Wahed for the purpose of prosecuting the 
appeal. The appeal was prosecuted: the High Court found the ikrarnamahs to 
have been invalid, and reversed the decision of the Court below. The Court observe 

• [Sec. 103 : — If any dispute arise as to who is the legal 
Proceeding in case of representative of a deceased plaintiff, it shall bo competent to 
dispute as to who is the the Court either to stay the suit until the fact has been duly 
legal representative of a determined in another .suit, or to decide at or before the hearing 
deceased plaintiff. of the suit who shall be admitted to be such legal representative 

for the purpose of prosecuting the suit.] 
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that, since [880] the death of Wahed, disputes have arisen, and litigation is 
^ now pending, concerning his proper legal representative ; and for the purpose 
of prosecuting thisrappeal we have admitted his widow Mussamut Abidunnissa 
Khatoon to be his legal representative.” At the conclusioB of the judgment 
they thus express then^elves : “ The decree of the Court below is reversed with 
costs. Confining ourselves to the. matters in issue in the present suit, our 
decree will proceed on* the basis of the validity of the three deeds of gift, and 
the invalidity of the later documents. We shall declare that Moulvi Wahed 
Ali was in his lifetime, and that tfiose who are now by law his heirs and 
representatives are, entitled to a decree for setting aside the documents relied 
upon by the respondents, anclfor the recovery of the property sued for.” It is 
to be observed that the decree drawn up in pursuance of this judgment does not 
conform to that portion of the judgment in which it is said that the represen- 
tatives of Wahed are entitled to a decree for the recovery of the property sued 
for. The decree is in these terms : — “ It is declared that the several ikrar- 
namahs and miras pottahs, dated respectively the 29th Falgoon 1259, 16th 
Augbran 1263, 6th Jeyt 1264, and the 15th Aughran 1263, were of no effect 
and void against Moulvi Wahed Ali in his lifetime, and are void against his 
lawful representatives. And it is further ordered and decreed that the 
defendants, respondents, who appeared in this appeal, do pay to the plaintiffs, 
appellants, the sum of Es. 3,000.” So, in fact, all that could be executed 
under this decree is the order for costs, the rest of the decree being 
declaratory only. 

It has been argued, however, that the decree ought to be taken to be in 
conformity with the judgment. Their Lordships are by no means satisfied 
that this decree improvide emanaviL If it were necessary, they would be 
disposed to take it as it stands, and to declare that the rights of the parties 
were determined by it. But, in the view which they take of the case, it is not 
necessary to decide this point ; and it may be assum^ for argument’s sake that 
the decree is in conformity with the latter words of the judgment which have 
been read. 

An appeal was preferred from this judgment to Her Majesty [831] in 
Council, and in 1875 the judgment was reversed (see 15 B. L. E., 67 ; S.C., L. E., 
2 In. App., 87). In the meantime, however, pending the appeal, certain 
execution proceedings were taken. The widow Abidunnissa applied for exe- 
cution on behalf of herself, and also, in a different character, as guardian of 
an infant son, Wajed Ali, whom she alleged to have been bom to her husband 
after her husband’s death. The legitimacy of this child was disputed by 
Abdool Ali. Certain other parties also applied for execution, Messrs. Wise 
and Dunne ; but. as nothing appears to turn on the proceedings taken by them, 
no further mention will be made of them. 

The Judge of Dacca, before whom the case originally came, appears to 
have held that he had no jurisdiction in a mere execution proceeding to deter- 
mine such a question as the legitimacy or the illegitimacy of Wajed Ali, the 
son whom the widow had put forward as being legitimately bom to Wahed,. 
Unfortunately, we have not the original judgment of the Judge of Dacca before 
us. But we come to the conclusion that the Judge so decided, from the first 
order of the High Court on remand, and what proceeded from the Judge upon 
the remand. The High Court, in remanding the case, made these observations: 
r The lowqr Court has assigned no good reason whatever for not entertaining 
and dispoling of the application for execution made in this case. Under 
ss. 102 and 103, and s. 208 of Act TUI of 1859, the case may, so far as anything 
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has been shown to us to the contrary, be perfectly well disposed of without a* 
separate regular suit.’* And thereupon they remanded the case to be disposed 
of by the Judge of Dacca, and directed him to determine the question of the 
legitimacy of A^jed Ali. After a second remand, this question was haatd and 
decided by the Judge of Dacca, and decided against the widow, the Judge 
holding that Wajed Ali was suppositious.* Subsequently, on appeal, the same 
matter came before the Court ; and two Judges of the "High Court reversed the 
judgment of the Judge of Dacca, and i^eld that Wajed Ali was the legitimate 
son of Wahed. They refer to the proceedings in this manner : They state : 
** The question that is now before us is, [382] whether the person who goes by 
the name of Wajed Ali is or is not a posthumous son of the said Wahed 
Ali ; and whether, therefore, one Abidunnissa, who is admittedly the guardian 
of Wajed Ali, if there is such a person in reality, is entitled to execute the said 
decree partly in her own right and partly as mother and guardian of the said 
Wajed Ali,” — and they decree, — “ that Abidunnissa be declared entitled to 
execute the whole of her decree against the judgment-debtor before us,” — 
that is, in her two capacities, partly for herself and partly in her new capacity 
of guardian of Wajed Ali. It appears to their Lordships, that she, in her 
character of guardian of Wajed Ali, became a new party in these proceedings, 
just to the same extent that Wajed Ali would have become himself, if, after he 
had come of age, he had appeared by his attorney. 

Upon this, Abdool Ali having died, his widow Amirunnissa instituted the 
present suit for the purpose of setting aside the last judgment which has been 
referred to mainly upon two grounds : in the first place, that in an execution 
proceeding it was not competent to the Court to. entertain such a question as 
the legitimacy of Wajed ; and secondly, upon the merits. On the other hand, 
Abidunnissa contends that the suit is not maintainable! because the very 
question has been decided between the same parties in a previous suit by a 
Court of competent jurisdiction. In other words, she pleads res judicata, and 
she also joins issue upon the merits. 

As far as the merits are concerned, both Courts have found that Wajed 
was not the son of Wahed ; and the sole question before their Lordships is this, 
'whether this question is res judicata or not. There is no doubt that, in the 
execution proceeding which has been referred to, the very same issue was tried 
between the same parties. The sole question is, whether the Court had 
jurisdiction in such a proceeding to try it. • 

Some attempt was made to establish that Abdool had originally consented 
to the exercise of this jurisdiction, but their Lordships cannot assume this. 
The inference appears to them the other way. They have not the record 
of the first proceeding before the Judge of Dacca ; but the Judge of Dacca 
decided that he had not jurisdiction to determine the question in that 
[388] suit. It appears to their Lordships that it ought not to be assumed 
that he would have come to that conclusion unless the objection had been 
raised ; the assumption would be the other way. They cannot, therefore, assume 
consent even if consent would have given jurisdiction in such a case. 

The question, whether the jurisdiction existed or not, depends entirely 
upon the construction of certain sections in two Acts which have been referred 
to ; the first being Act YIII of 1859, and the second. Act XXIII of 1861. The 
sections of the first Act relied upon by the Court in their first remand, are 
88. 102, 103, and 208. The first sections, 102 and 103, relate to the substitution, 
in the case of the death of a sole plaintiff or surviving plaintiff, of a legal repre- 
sentative of such plaintiff. The 102nd section refers to oases where there is 
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no dispute. Section 103 is the section which, as before observed, was acted upon 
in this case, when Abidunnissa was allowed to prosecute the suit, and is to 
this effect : ** If a*hy dispute arise a§ to who is the legal representative of a 
deceafi^ed plaintiff, it shall be competent to the Court either to stay the suit 
until the fact has been determined in another suit, or to decide at or before the 
hearing of the suit who shall be admitted to be such legal representative for the 
purpose of prosecuting the suit. ’* Under the terms of this section, it not being 
decided by the Court that Abidunpissa was tfie legal representative of her 
husband, she was adrditted for the purpose of prosecuting the suit ” ; those 
being the very words used by the Court in their judgment. This section mani- 
festly cannot apply to the case of Wajod, because this section, which comes 
under the heading of “ proceeding before judgment has reference only to a 
state of things existing before the hearing of the suirj or at the hearing of the 
suit ; and before and at the hearing of the suit there was no suggestion what- 
ever that Wajed had any interest whatever in it. 

Then wo come to s. 208, which, undoubtedly, is a section relating to pro- 
ceedings for execution, and after judgment and decree. It is to this effect : — 
“ If a decree shall be transferred by assignment or by operation of law from the 
original decree-holder to any other person, application for the execution of the 
decree may be made by the person to whom it shall [334] have been so trans- 
ferred. or his pleader ; and if the Court shall think proper to grant such applica- 
tion, the decree may he executed in the same manner as if the application were 
made by the original decree-holder. ” It appears to their Lordships, in the first 
place, that, assuming Wajed '^to have the interest asserted, the decree was not, 
in the terms of this section, transferred to him, either by assignment, which is 
not pretended, or by operation of law, from the original decree- holder. No 
incident had occurred on which the law could operate to transfer any estate 
from his mother to him. There had been no death ; there had been no devolu- 
tion ; there had been no succession. His mother retained what right she had ; 
that right was not transferred to him ; if he liad a right, it was derived from his 
father ; it appears to their Lordships, therefore, that he is not a transferee of a 
decree within the terms of this section. 

Their Lordships have further to observe that they agree with the Chief 
Justice in the view which he expressed, - -that this was not a section intended 
to^ apply to cases where a serious contest arose with respect to the rights of 
persons to an equitable interest in a decree. It was not intended to enable them 
to try an important question, such as the legitimacy or illegitimacy of an heir. 
They are further fortified in this view by the consideration that, under s. 364 of 
this Act, no appeal would lie from any judgment or decision given in a pro- 
ceeding under s. 208 ; it appears difficult to suppose that such an important 
question as this should be triable without appeal. Therefore, in their Lord- 
ships’ view, agreeing with that of the Chief Justice, s. 208 does not apply. Even 
if it did apply, it would appear to their Lordships that, inasmuch as proceedings 
under it are not subject to appeal, probably a suit would lie for the purpose 
of reversing an order made in pursuance of it. 

Act VIll then being disposed of, we next come to the second Act, Act 
XXIII of 1861. The sole section I'elied upon has been the 11th, which is in these 
terms : “ All questions regarding the amount of any mesne profits which, by 
the terras of the decree, may have been reserved for adjustment in the execution 
of the decree, or of any mesne profits or interest which may be payable in respect 
of the subject-matter of a suit, between the [SSS] date of the institution of the 
suit and execution of the decree, as well as questions relating to sums alleged to 


568 



AMIRUNN. 1 SSA RHATOON [1876J LL.R. 2 Gal. 386 


have been paid in discharge or satisfaction of the decree, or the like, and any 
other questions arising between the parties to the suit in which the decree was 
passed, and relating to the execution* of the decree, sh^l be determined by 
order of the Court executing decree, and not by separate suits, and the order 
passed by the Court shall be open to appeal.” Their Lordships quite accede 
to the view of the learned counsel for t/ne appellant, that this section was 
intended to enable questions to be tried in execution cases which could not 
have been so tried before, and to provide, as might have been expected, an appeal 
from decisions in such trials ; but the question narrows .itself to this, whether 
the present case comes under these words : “Any other questions arising between 
the parties to the suit in which the decree was passed, and relating to the 
execution of the decree.” There must be two conditions to give the Court 
jurisdiction. The question must be between parties to the suit, and must relate 
to the execution of the decree. 

TJieir Lordships are of opinion that it would be straining the words of this 
section beyond any legitimate construction which could be put upon them, to 
apply them to the present case. In their judgment, Wajed Ali, appearing by 
his mother (and, as before observed, it would have been the same thing if he had 
been of age and had appeared in the usual way by his attorney or mooktear), 
in no proper sense of the w^ord was a party to this suit. No rights of Wajed 
Ali were determined or considered in the suit. He was not on the record when 
judgment was given, nor when the decree was made. He subsequently applied 
for execution of the decree ; but it appears to their Lordships impossible to say 
that a person by merely applying for execution of the decree thereby constitutes 
himself a party to the suit. Their Lordships are, therefore, of opinion that 
this section does not apply. 

Under these circumstances, their Lordships have come to the conclusion 
that the issue which has been referred to in the case was not res jiuiicata by a 
competent Court in a competent proceeding ; and for this reason they will 
humbly advise Her [336] Majesty to affirm the judgment of the High Court 
and to dismiss this appeal with costs. 

. Appeal dismissed. 

Agents for the Appellant : Messrs. Lawford and Waterhouse. 

Agent for the Respondent : Mr. T. L. Wilson. 


NOTES. 

[ PARTY TO SUIT— RES JUDICATA— BAR OF S. 2«, C. P. C., 1882— 

1. An alleged transferee by merely applying for execution of the decree does not constitute 
himself a party to the suit : — (1878) 3 Cal. .371. 

2. Even where the allegation is that the decree had been purchased benami and the 
party alleging herself to be the real purchaser was the applicant : — (1878) .3 Cal. 371. 

3. When the question is whether the property in dispute belongs to the judgment-debtor 
or to his estate or not, and that question is raised in a proceeding in execution between parties 
to the suit or their representatives, it matters not on what grounds the objection is taken to 
the property being made the subject of execution and the question is one to be determined in 

^execution and section 244 (C.P.C., 1882) bars a separate suit : — (1893) 17 Mad. 399. 

See also (1890) 17 Cal. 711 F. B. 

4. Where the claim set up is as service vatandar, regular suit barred :— (1894) 19 Bom. 828. 
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6. When the plea of estoppel is available to a decree-holder, it is likewise available to 
the purchaser at the execution sale as his representative or as one claiming under him 
(1894) 18 Mad. 13. ^ . 

6. Where all the conditions prescribed by section 13 of the Code of Civil Procedure as 
necessary to bar the trial in a subsequent suit of an issue adjudicated upon in a previous suit 
exist, the fact that in the first suit the defendant was an execution creditor and in the second 
he is a purchaser at the execution sale makes no difference as to the second suit being barred 
by res judicata : ^(1894) 18 Mad. 13. 

7. Order in execution of a decree, as to whether interest in decree passed by a deed ; — 
(1878) 4 Cal. 209.] 

[2 Cal. 886] 

FULL BENCH. 

The 11th December^ 1876, and 22nd February, 1877, * 

Present : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Kemp, 

Mr. Justice Macpherson, Mr. Justice Markby, and 
Mr. Justice Ainslie. 

Dhonessur Kooer ...Decree-holder 

• uerms 

Roy Gooder Sahoy Judgment-debtor.* 

Limitation Act (IX of 1871), ached II, art, 167 — Application for 
execution of decree — Suit, 

Per Garth, C.J., and Markby and ainslie, JJ. (Kemp and Macpherson, JJ., dissent- 
ing). — The periods of limitation prescribed in scbed.^II of Act IX of 1871 are to be computed 
subject to the provisions contained in the body of the Act. 

An application made on the 8th January 1875, to execute a decree, ithe last preceding 
application having been made on the 8th January 1872, was held to be within the time 
allowed by art. 167, sched. II, Act IX of 1871. 

Per Curiam, — The word ‘ suit,’ as used in the Act, does not include ‘ applications.* 

Oh the 8th January 1872, Dhonessur Kooer applied for execution of a 
decree against Roy Gooder Sahoy, but took no further steps in the matter till 
the 8th January 1875, when she made a fresh application to execute the decree. 
Both the lower Courts held that this application was barred by the Limitation 
Act. The decree-holder appealed to the High Court when, in consequence of 
the opinion expressed by Jackson, J., in Banee [337] Kant Ohoae v. Haran 
Kisto Ohose (24 W. R. 405) being in conflict with the opinion of MgDonell, J., 
in the same case, and with the opinion of Birch and McDonell, JJ., in Baja 
^omotha Nath Boy Bahadoor v. Watson (24 W. R. 303), Kemp and Birch, JJ., 
who heard the appeal, referred the following questions for the opinion of a Full 
Bench : — 

1, Whether the periods of limitation prescribed in Act IX of 1871, 
; ached. II, division 3, are to be computed subject to the provisions contained 
‘ in the body of the Act ? 

* Misodllaneous Special Appeal, No. 109 of 1876, against an order of E. Drummond, Esq,, 
Judge of Zilla Saruh, dated the 11 bh February 1876, affirming an order of S. W. PaCosta, 
Esq., Subordinate Judge of that district, dated the 28th of May 1875. 
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2. If the proyisions of the Act apply to sohed. II, division 3, is the word 
‘ suit ' to be interpreted so as to comprehend ‘ applications ’ in execution of 
decree? * • 

Baboo Bhoyrub Chunder Banerjee (with him Baboo Bmia Churn Banerjee) 
for the Appellant. — Section 13 of the Limitation Act provides that, ‘**in computinj^ 
the period of limitation prescribed for any suit, the day on which the right to 
sue accrued shall be excluded." It is submitted that an application for the 
execution of a decree is a suit within the meaning of that^ection. [AlNSLlE, J. 
—This Court has ruled more than once that the word ‘ suit ’ in s. 1, cl. (a), does 
not include applications.] Yes, that must be admitted ; see Hohini Nnm^an 
Mitter v. Bhogohan Chunder Boy (14 B. L. R., 144, note) and BiigJioo Nath 
Doss v, Shiromonee Pat Mohadehee (24 W. R., 20) : but in Baja Promotho Nath 
Boy V. Watson (24 W.R.,303), BiRCH and McI)ONELL,JeT., following the decision 
in Hurrd Chunder Bay Choiodhry v. Sooradhonee Debia (B. L. R., Sup. Vol., 985), 
held, that the word ‘suit ’ in s. 14 of the Act does include applications for the 
execution of decrees. In the case last cited. Peacock, C.J., says, with respect 
to proceedings in execution “ the word ‘ suit * does not necessarily mean an 

action Any proceeding in a Court of justice to enforce a demand is a 

‘ suit ’ ; and this view was adopted by Stuart, C.J., in opposition to the rest of 
the Court, in the recent case of Jiwan Singh v. Sarnam Singh (I. L. R., 1 AIL. 
97). Wherever a proceeding is not strictly a proceeding to enforce a demand, 
special provision seems to have been made [338] fop it. Thus s. 13 specially 
.provides for certain applications, and s. 15, explanation 2, enacts that a plain- 
tiff resisting an appeal presented, on the ground of want of jurisdiction, shall be 
deemed to be prosecuting a suit within the meaning of that section. The same 
larger sense appears to he attached to the wwd ‘'suit ’ in s. 7, which deals with 
' the case of persons under legal disability. But, apart from the applicability of 
s. 13 to proceedings in execution, it is submitted that the appellant’s application 
was made within the period allowed by art. 167 of the 2nd sched. The 
heading of the 3rd column, “ tithe when period begins to run," is somewhat 
ambiguous ; but the ambiguity is. removed if for ‘ wlien ’ wo read ‘from which ’ or 
‘ from when.’ The corresponding expression in the body of the Act is ‘ from the 
time when ’/see ss. 18, 19, 20, 21 and 25. Had the word ‘ from ’ V)een used, the 
day on which the preceding application was made must have been excluded — 
Act, I of 1868, s. 3, cl. 2.* [Garth, C.J. — Unless the day be excluded, time 
would begin to run before tlie decree was passed.) Yes, instead of three years 
there w^ould be only three years minus one day, and supposing the time 
specified in the 3rd column had been one day, the applicant would, in fact, 
have had no time at all. The Privy Council have held, on general principles, 
that the six months allowed for appeals to Her Majesty in Council must be 
reckoned exclusive of the day on which the decree appealed from was 
pronounced — In the matter of the Petition of Bamanoogr a Narain (13 W. R., 
P. C;. 17). 

Baboo Kally Kissen Sein for the Respondent. — The 2nd sched. of Act IX 
of 1871 provides periods of limitation for suits, appeals, and applications ; and 
the heading of the 3rd column is the same, whether suits or applications are 
.referred to. In the case of suits, however, s. 13 expressly enacts that the day 
on which the cause of action arose shall be excluded. This would be wholly 
unnecessary if the word ‘ when ' in the heading of the third column is to be 
read as ‘ time from when. ’ Throughout the Act the distinction between ‘ suits,’ 

* [Sec. 8, Cl. 2 : — For the purpose of excluding the first in a series of days or any other 
period fof time, t shall be sufl^cieut to use the word from.”] 
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' appealR,' and ‘ applications ’ is carefully marked, and [889] the limitation of 
the provisions of s. 13 with respect to suits eo nomine shows that the Legisla- 
ture did not intend the section to have the wide application now contended 
for. 

Baboo Bhoyrub Chunder Ba'nerjee in reply. 

• Cur, adt\ vuU, 

Garth, C.J. — The Judgment which I am about to pronounce is concurred 
in by Markby and AlNSLIE, JJ. 

1. We are of opinion that the periods of limitation prescribed in the 2nd 
sched. of the Act of 1871 are to be computed subject to the provisions con- 
tained in the body of the Act. The schedules form a part of the Act and 
must be read together with it for all purposes of construction. 

2. We think that the word ‘ suits ’ in the Act of 1871 was not intended 
to include ' applications.’ In the Act of 1859 the word might have had a more 
extended meaning ; but in the Act of 1871 a distinction seems to have been 
carefully drawn between * suits/ * appeals,* and ' applications ’ ; each of these 
subjects being separately dealt with, and in different divisions of the schedule. 

3. It appears to us, however, that, in the special appeal which is the 
subject of this reference, the Courts below were wrong in refusing the application 
of the decree-holder upon the ground that she was barred by lapse of time. It 
was obviously the intention of the Act to give the decree-holder three years, 
and not less than three years, from the time of his former application, for the 
purpose of making a fresh one. And the only way of carrying out that intention, 
and putting a reasonable construction on the Act, is by excluding the day upon 
which the former application was made from the computation of the three 
years. It could hardly have been the intention of the Legislature that the 
three years’ limitation should begin to run before the first application had been 
made : and yet this would be the necessary consequence of the construction 
which has been adopted by the Courts below. 

[340] It is perfectly true that the provisions of s. 13 do appear to give 
some colour to that construction ; and it is impossible to construe the words in 
question in either wav without some apparent inconsistency ; but by reading 
the phrase at the head of the schedule, * time when the period begins to run ’ as 
mneaning ‘ time from which the period begins to run,' we think we should be 
doing no real violence to the language of the Act, and that we should be, 
undoubtedly, carrying out the intention of the Legislature. 

In our opinion, therefore, the application was made by the decree-holder 
in due time : the judgments of both the lower Courts should be reversed ; and 
the case should be remitted to the Court of First Instance to be dealt with upon 
its merits. 

The appellant will be entitled to hisjcosts in this Court as well as in the 
Courts below. 

Kemp, J. (Macphekson, J., concurring), — We agree in thinking that an 
* application ’ is not a * suit ’ within the meaning of the Limitation Act. But we 
are unable to say that we concur in the rest of the judgment just delivered. 
We think, nevertheless, that the result arrived at is probably in accordance with 
the real intention of the Legislature. 


NOTES. 

tThis case was followed in V, K, Oujav v. V, D, Bam, (1878) 2 Bom., 678.] 
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The 29th and 30th November^ lift'd. 
Present : 

Sib J. W. ColviiiE. Sir B. Peacock, Sir M. E. Smith and 
Sir R. P. Collier. 


Konwar Doorganafeh Boy Plaintiff 

versus 

Ram Chunder Sen and others Defendants. 


[On Appeal from the High Court of Judicature at Fort William in Bengal^] 

1% I. A. 32] 

Hindu law — Endowment — Powers of Shebait — Alienatio 7 i — 

Notice to purchaser. 

A plaintiff who seeks to sot aside an alienation of lands on the ground that they are 
debutter, i.c., dedicated in perpetuity to support the worship of an idol, must give strong and 
clear evidence of the endowment. The mere fact that the rents of a particular mehal have 
been applied for a considerable period to the worship of an idol, is not sufficient proof that the 
mehal is debuttor. 

The shebait t or manager, of a debutter e,state has authority whore the purposes of the 
endowment require it, to raise money by alienating a part of the estate, his position being 
analogous to that of a manager of an infant hair under the Hindu law. The cases of Hanoonian- 
persad Panday v. Mussamut Babooee Munraj Koonweree (6 Moore’s LA., 393) and Prosunno 
Kumari Debya v. Golab Ckand Baboo (14 B, L. R.. 450 ; S. C., L. B., 2 Iiid. Ap., 146) 
referred to and approved# 

The written conveyance of certain lands stated them to be debutter, and to be alienated to 
raise money to repair the temple of the idol. In a suit to set aside the alienation, it appeared 
that, at the time of the transaction, the temple required repairs, but that the vendor had not 
applied the whole of the purchase-money to that purpose. There being no evidence of any 
collusion on the part of the purcha.ser, or that he was aware at the time of the purchase that 
the money was to be applied otherwise than the conveyance expressed, field, that the sale was 
valid. 

Even if it had appeared that the purchaser had notice that the whole of the purchase- 
money was not required for the purposes of the endownient, but that part of it was to be 
expended on other objects, an action would not lie to set aside the sale altogether, since the 
purchaser would be entitled to be reimbursed so much of the money as had been legitimately 
advanced. 

This was an appeal from two decrees of a Division Bench of the Calcutta 
High ^urt, da^ the 2l8t April 4874, reversing a decree of the Officiating 
Subordinate Judge of Zillah Moorshedahad, dated the 6th January 1873. 

[ 842 ] The suit in which these decrees were pronounced was brought by 
the appellant, Konwar Doorganath Roy, as plaintiff, to recover from the 
defendants, the respondents on the appeal, khas possession of a mehal, named 
Gop^jan or Go^an, which the plaintiff contended was debutter, and belonged 
to him as shebait of an idol named Radba Mohun Thakoor, to whose worship 
it had teen dedicated by his, the plaintiff’s, ancestor. Rajah Mahanund Roy, 
but which he alleged had been unlawfully alienated by his grandmother, Rani 
Rashmonij to the persons from whom the defendantt^ derived their title. 
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Bajah Mahanund Boy, by whom the plamtiff alleged that the idol bad been 
endowed, died in the year 1805, leaving three sons, Bam Krishna, Joy Krishna, 
and Bi]oy Krishna, who became entitled on his death to succeed to his pro- 
perty in equal shares. Bam Krishna died without issue, leaving a widow. Ban! 
Bhagiruthi, as his heir. On the death of Joy Krishna and .his wife, without 
issue, his share passed to Bijoy Krishna, who thus became entitled to two-thirds 
of the property which had belonged to his father, Bajuh Mahanund. Bijoy 
Krishna died in 1832, without issue. Shortly before his death he executed an 
anumati patro, whereby he gave his widow, Ban! Bashmoni, a life estate in the 
whole of his property, with authority to adopt a son. In pursuance of this 
power, Bani Bashmoni adopted Konwar Krishna Ghunder, who died without 
issue in 1843, leaving in his turn authority to his widow, Bani Prosunnomoyi, 
to. make an adoption. Konwar Doorganath Boy, the present appellant,, was 
adopted by Prosunnomoyi. Bani Bashmoni died in 1870 having retained, up to 
* the time of her death, the possession and management of Bijoy Krishna’s 
estate. 

In the year 1834, proceedings were instituted against Bani Bashmoni by 
Bani Bhagiruthi, the widow of Bam Krishna, to recover her husband’s one-third 
share of the lands, <fec., which he had inherited from his father, of 'which Bash- 
moni had taken possession. A final order was passed in these proceedings in 
December 1841, by which it was, among other things, directed that Bhagiruthi 
should receive from Bashmoni 120 out of the 360 big has of “ the brammottar 
tarraf ofGopeejan,” 

Subsequently, in the year 1847, Bashmoni, on payment to [ 343 ] her of a 
sum of Bs. 1,900, executed a maurasi and mokurari patta of the remaining two- 
thirds share of Gopeejan, to two persons, named Bam Soondur Sen and Nimal 
Soondur Boy, at an annual rent of Bs. 325 ; and in the year 1849, by a deed of sale 
to one Soodha Krishna Sen, she permanently assigned over Bs. 300 annually 
out of the rent of Bs. 325 payable to her. The terms of these two instruments, 
in so far as they are material, will be found set forth hereafter in their Lordships’ 
judgment. 

In the year 1855, Bani Prosunnomoyi, representing herself as acting as 
guardian of Konwar Doorganath Boy, and as shebait of the idol Eadha Molmn 
Thakoor, sued to have the above mentioned instruments set aside ; but it was 
held by the Sudder Court, affirming the decision of the Principal Sudder Ameen 
of Moorsliedabad, that they could not be set aside while Bani Bashmoni lived. 

The present suit was brought in 1871, after the death of Bani Bashmoni, 
w^ith the object of having the instruments executed by her in favour of Bam 
Soondur Sen and Nirnai Soondur Boy, and of Soodha Krishna Sen, set aside ; 
and of recovering the Gopeejan mehal, less the 120 bighas taken by Bani 
Bhagiruthi, under the order ijassed in December 1841. 

The defendants, who were the re^esentatives in title of the alienees, 
raised various pleas. They objected that the plaintiff was not legally adopted ; 
that the suit was barred by limitation ; that the property was not in fact 
debutter ; and that the alienations by Bashmoni had been made for just and 
necessary purposes. In the written statement of some of the defendants, the 
alienations were said to have been made in order to raise funds to pay the 
Government ^revenue of other mehals. By others of the defendants, they were 
said to have been made for that purpose, and to pay for repairing the temples 
.of tlie idols.” The Subordinate Judge decided in favour of the plaintiff on all 
the issued, and gave him decree for possession of the property claimed. Two 
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separate appeals against this decision, on behalf of different defendants, wer6 
heard together by the High Court, who were of opinion that the property had 
not been proved to be debutter, and held that the alienations were valid. Both 
C844] appeals were, accordingly, decreed against the plaintiff, who then brought 
the present appeal to Her Majesty in Council. 

Mr. Leith, Q. O.j^and Mr. G. Williamson for the Appellant. 

' Mr. T. H. Come, Q. C., and Mr. Joseph Graham for the Respondents. 

The following cases were cited in the course of the S,rgument : — Maharanee 
Shibessouree Debia V. Mothooranath Acharjo (13 Moore's I. A., 270); Juggut 
Mohinee Dossee v. Sookheemo7iee Dossee (10 B. L. R., 19 ; S.C., 14 Moore’s 
I. A., 289 ; 17 W. R., 41) ; Prosunno Kimari Dcbya v. Golab Chand Baboo (14 
B. L. R., 450 ; S.C., L. R., 2 Ind. Ap., 146) ; Brojosoondery Debya v. Bailee' 
Lachmee Konwaree (15 B. L. R., 176, note; S.C., 20 W. R., 95) ; Hunooman 
Pershad Panday v. Mussamut Babooee Munraj Koonweree (6 Moore’s I. A., 
393). 

The facts of the case and the arguments relied on by the parties, fully 
appear in their Lordships’ Judgment, which was delivered by 

Sip M. E. Smiths — This is a suit brought by the appellant Konwar 
Doorganath Roy to set aside certain alienations of two-thirds of an ancestral 
mehal called Gopeejan, made by his grandmother Rani Rashmoni, on the ground 
that the mehal had been dedicated to the worship of an idol Radha Mohun 
Thakoor. The respondents are the successors of the original grantees, or 
persons deriving title from them. To show the position of Rashmoni at the time 
she made the alienations in question, and that she may have acted not merely 
as the widow and heiress of her deceased husband Roy Bijoy Krishna, an 
anumati-patra has been put in, which gave her, undoubtedly, special powers. 
The anumati-patra, or so much of it as is material is as follows : — “ You 
are my wife. You have no children born to you. I am now very ill in 
body. I have no hope of life. On my death there will be no one to perform 
the ancestral deb-kirti (worship of the gods), <&c., and offer the jalpinda (funeral 
cake and libations of water) of [343] my ancestors. For the observance of 
all these rites, and of the jalpinda to the ancestors, as well as the preservation 
of the zamindaris, lakhiraj, debutter, ifec., 1, in my sound mind, give you 
permission, on my death, to keep possession of my zamindaris, debutter, &c., 
recording your own name in the Gollectorate sherishta, to remain in enjoyment 
of the profits, and to defray the expenses of the deb-kirti during your lifetime, 
and to adopt one or two sons born in the family of true Brahmans. On your 
death, that* adopted son will succeed to all properties ; and on the said adopted 
son attaining his majority, you will, if you should desire it, get bis name 
recorded in the zamindari tahut, and surrender the entire management to 
him.” And then there is this statement : ** Now 1 am a debtor to rnahajans 
(creditors). Some mehals of the zamindari are in mortgage on account of those 
debts. If there should be no other* means of liquidating the debts, you will 
either sell a small portion of the zamindari or make conditional sale of it, as 
appears necessary, and liquidate the debts.” 

Now, undoubtedly, there is a reference to debutter property in this 
document, but this document itself creates no endowment ; and it is necessary 
for the plaintiff to show aliunde that there was an existing endowment in favour 
of this particular idol to which the word debutter may be referred. 

With regard to the position of Rashmoni under the anumati-patra, it 
would seem that she took a life interest in the pro^rties, and ttiat power w'as 
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given to her by it to adopt a son. It must, of course, be admitted that this 
document gave no authority to Bashmoni to alienate the estate ; but she had, 
as the manager of the estate, power, if iir were debutter dedicated to the idol, to 
alienate so much of it as was necessary to keep up the temple and worship of 
the idol ; and if it were secular, to alienate it if it became necessary to do so to 
preserve the rest of the family estate.. 

« ' 

That being her position, she made the two alienations in question. The 
first is a maurasi moktirari patta, which she granted to two persons, Nimai 
Soondur Boy and Bam Soondur Sen. This patta describes the estate thus : 

Tarraf Wargopjan alias Goaljan,*’ which is admitted to be the estate C846J 
Gopeejan, the patrimonial debutter rent-free land of Bijoy Krishna Boy, my 
late husband, the boundaries of which are on the east of the Ganges,’* and so 
on, is the debutter property of the Sri Sri Iswar Badha Mohun Thakoor of 
Baninuggur, vrhich is in my possession and enjoyment as shebait of the idol.” 
Then the grantor notices the fact that 120 bigas, or one-third of that mehal, 
had been decreed to Bhagiruthi Debi, the widow of one of her husband’s 
brothers, Bam Krishna Boy. With the exception of 120 bigas of mathan land 
decreed in the suit of Bhagiruthi Debi, widow oC the late Bam Krishna Boy, 
the eldest brother of my late husband, the remaining lakhiraj lands,” and so on. 
The document proceeds : “ Now the temple of the Sri Sri Iswar being broken, 
and necessary repairs and various other things being requisite for the service 
of the idol, I have given you a settlement as a maurasi mokurari talook of the 
entire lakhiraj xamindari rights in the said mauza at a fixed jamma of Bs. 325, 
for a consideration of Co.’s Bs. 1,900, which I have received in cash and in full 
weight.” That is the substance of the document. 

The other document is executed by Bashmoni in favour of Soondur [Soodha ?] 
Krishna Sen, one of the family of one of the grantees of the mokurari. It is a 
bill of sale of the proprietary right to the extent of Bs. 300 of the mokurari 
rent, and it says : ** Deducting the land of the said decree, the remainder is my 
own right,” referring to the decree in favour of Bhagiruthi, “ a maurasi and 
mokurari talook, representing the entire right in the lakhiraj zamindari, was 
given in settlement of Nimai Soondur Boy, inhabitant of Naharpara, and Bam 
Soondur Sen, inhabitant of Koridha, at an annual jamma of Bs. 325, exclusive 
of collection charges, on the 18th of Cheyt of the year 1254. They hold 
possession of the property as a maurasi and mokurari talook, and are paying 
the fixed jamma. I, agreeably to the instructions of my late husband, have 
commenced building the temples of Sri Sri Iswar Badha Mohun Thakoor Jeo, 
and others, but being in want of means, am unable to carry out the instruc- 
tions of my husband. I have voluntarily, in my sound senses, sold to you 
for Co.’s Bs. 1,700 my own entire share of 14 annas, 15 gandas, 1 cowri, 
[ 347 ] 2 kags, out of 16 annas of the said maurasi mokurari mauza, the jamma 
of which is Bs. 300.” 

Mr. Leith^ on the part of the appellant, undertook to satisfy their Lord- 
ships that this mehal of Gopeejan had been dedicated to the idol, and, therefore, 
it was incompetent for Bashmoni to make these alienations. 

Now, apa# from the admissions contained in the maurasi patta and the 
bill of sale themselves, their Lordships are clearly of opinion, in accordance 
with the view of the High Court, that the evidence fails to show that this land 
was so dedicated. ^ 
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Mr. Leith opened his ease by an endeavour to show a deed of foundation 
or endowment of the idol by the gift of this estate from Eajah Mahanund, who 
was the father of Rajah Bijoy Kriahntf, the husband of Rani Rashmoni. 

It may he convenient to state here the position of the family so far as it is 
material to the present case. Rajah Mahanund, who, it is said, was the 
founder of this endowment, died in 1805 or 1806. He had a son Bijoy, who 
left a widow, Rashmoni, giving her the anumati-pi»tra, to which reference has 
already been made. She, it appeared, lived until February, 1870. She exer- 
cised the power of adoption given to her by her husband, and adopted Krishna 
Chunder, who married Rani Prosunnomoyi Debi. He also had no son; and he 
also gave to his wife a power of adoption, which she exercised in favour of the 
appellant, Konwar Doorganath Roy. It appears that Rajah Bijoy had two 
brothers, and one of them married a lady of the name of Bhagiruthi Debi, who, 
in the year 1855, brought a suit against Rashmoni, and obtained the decree 
already mentioned, to recover one-third of the mehal of Gopeejan. 

If the deed of endowment from Rajah Mahanund were satisfactorily 
proved, and it were an endowment which dedicated this mehal to the service 
and worship of a particular idol, then, though the idol were a family idol, the 
property would be impressed with a trust ip favour of it. Where the temple is 
a public temple, the dedication may be such that the family itself could not put 
an end to it ; but in the case of a family idol, the consensus of the whole family 
might give the estate another direction. No question, however, of that kind 
arises in the present case. 

[ 348 ] The proof of this deed of endowment, which is said to have been 
executed by the Rajah Mahanund, when it comes to be investigated, is of the 
most unsatisfactory description. First, the existence of such a deed at all is 
not clearly made out ; and so far as the document, the rubokari of a former suit, 
is relied upon as showing its contents, the description there given is so obscure 
that it is impossible to say whether the whole of the mehal of Gopeejan was 
included in the supposed dedication or not. 

(After going into the evidence in proof of the deed his Lordship continued) — 

In that state of things their Lordships think it is very doubtful whether 
secondary evidence of the deed should be permitted at all ; but if it be allowed, 
then they are to judge of the effect of the secondary evidence, and to determine 
in the first place whether it satisfies them that such a deed really existed at 
all. Now, from the circumstances which have been already pointed out, they 
are by no means satisfied that such a deed ever did exist. That a document of 
the kind was put forward by Bhuttacharjya on behalf of Rashmoni in the 
creditor’s suit is proved by the rubokari ; but whether it was a genuine deed, 
or one put forward to meet the purposes of that suit, is left in doubt and 
obscurity. 

But, assuming that a deed did exist, and that it was to the effect which is 
referred to in the rubokari, their Lordships find that the question what property 
was included in it is left in considerable obscurity. (His Lordship then went 
through the terms of the rubokari and continued). 

Therefore, in addition to the insufficiency of the proof to satisfy their 
Lordships with reasonable certainty that such a document really existed, there 
is so much obscurity in the language that it is impossible to say that if it did 
exist it included the whole of this mehal. * 
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r If that document is out of the case, there is very slight evidence indeed 
of any such endowment. The case tifen rests, independently of the admissions 
in the.deedi, upon the evidence of the dewan and muktear, and one or two other 
witnesses, that the rents of this mehal, Gopeejan, were applied to the worship of 
[849] this idol. But that evidence is extremely vague and extremely loose. 
The muktear says in several places, that the rents were applied to the worship 
of the idols, and it is plain from all the evidence in the case that there were 
several idols belonging to this family, and no doubt the rents of some of the 
family mebals were applied to sustain tlieir temples and worship. But 
supposing it to be taken that the rents of this mehal were applied during the 
period that the witnesses speak of to the worship of ihe idol Radha Mohun, 
that fact is by no means sufficient to establish the onus which lies upon a party 
who sets up the case that property has been inalienably conferred upon an idol 
to sustain its worship. Very strong and clear evidence of such an endowment 
ought to exist. In the present case there is no proof that priests were 
appointed. If any had been appointed, they might have been called. There is 
no production of accounts showing that the rents were separately collected and 
applied for the worship of this idol. For anything that appears the rents may 
have gone into the general body of the accounts relating to the estates of this 
family, and there is really no document whatever upon which the finger can be 
placed to show that an endowment was made, other than that ruhokari to which 
reference has already been made. 

Besides the weakness of the proof of endowment on the part of the plaintiff 
strong presumptions' that there was none arise from other facts and 
circumstances in the case. It is said that the application of the rents of this 
particular mehal for a certain period to this idol is some evidence that the 
family were aware that the rents were properly and by right so to be devoted ; 
but if the conduct of the family is to be regarded, there is, on the other side, the 
strongest indication, from what occurred in the suit brought by Bhagiruthi, the 
widow of the eldest brother of Bijoy, that the family understood that there was 
no such endowment. That suit was brought by Bhagiruthi to recover from 
Rashraoni one-third of the mehal in question. She did not claim it as pro- 
perty to which she was entitled as joint shebait, but she claimed it as one-third 
of the family estate to which she, as widow of one of the brothers, was entitled. 
That is her claim. Rashraoni does not set up as a defence that the [860] 
m^al was debutter property devoted to this idol, that she was the shebait, 
and entitled, at all events, to the possession and the management of it ; she 
.sets up no case of that sort, but allows a decree to be passed against her in 
favour of Bhagiruthi to recover one-third of the mehal, and in that decree the 
property is described, not as debutter, but as brammottar property. 

Now if this mehal had been really dedicated to the idol, it would no longer 
have been a partible estate. Rashraoni would, as shebait, have been.entitled to 
the possession of it and to the management and disposition of the revenues ; 
and all that Bhagiruthi could have been entitled to would have been a share in 
the surplus revenues, if there should have been a surplus, after due provision 
had been made for the worship of the idol. 

Therefore, there is not only weakness of proof on the part of the plaintiff, 
^but a very strong presumption, arising from the conduct of the parties in the 
suit in question, that this was not debutter property such as it is alleged to be 
bn the part of the plaintiff* 
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Supposing the case hsul rested there, their Lordships feel no doubt 
whatever that the judgment of the Hifth Court was perfectly right. But it 
does not rest there, aud it now becomes material to consider the ifirms of the 
maurasi patta and of the bill of sale. Mr. Leith, in his reply, very properly 
relied on them as being the strength of his case. If they are to be used as 
evidence only, then this evidence must be weighed with all the other evidence 
in the case, and so weighing it, their Lordships are not satisfied that it turns 
the scale in favour of this property being debutter. But the statements in 
these deeds are relied upon by the plaintiff as an admission which estops the 
parties to them from asserting that these lands were not debutter. But if the 
statements are relied on in this way, they must be taken as a whole ; and so 
taking them, it would appear that, granting the lands were debutter, the sale 
would be justifiable, the statement being that the sale was made for the purpose 
of the repair of the temple of the idol. The mokurari was granted, according 
to the statement, because the temple was out of repair, and money was wanted 
to restore it. The sale of part [351] of the mokurari rent was granted in con- 
sideration of money stated to be required for the completion of the temple, 
which it was stated was already in course of erection. If, therefore, the state- 
ments in these deeds are taken as a whole, the alienations they contain were 
justifiable, assuming the property to have been debutter land. 

What, then, is the plaintiff's position ? These deeds are thirty years old, 
and he comes into Court to set them aside upon the ground that they were 
collusive ; and if he could have shown that the representation, although made, 
was not believed by the grantees, and that they colluded with Rashmoni to put 
a pretended consideration on the face of the deeds, he might have succeeded. 
But there is no evidence whatever of any such collusion. There is nothing 
to show that the original *grantee8 did not believe the statements appearing 
upon the face of the deeds ; indeed, if they had made inquiry, they would have 
found that the fact agreed with the statement, for it appears upon the evidence 
and upon the finding of the Subordinate Judge that the temples were out of 
repair. If, then, the temples were out of repair, and if Rashmoni offered this 
mokurari patta to raise money for the purpose of doing the repairs that 
the temple required, the purchaser, who bond fide took it upon that repre- 
sentation, would clearly be entitled to keep his purchase. It may be that 
Rashmoni did not intend to apply the money to the purpose for which 
she professed to require it. It may be that she always intended to apply It 
to the payment of the Government revenue, as it appears that in point of fact 
she did. But unless the purchaser was aware at'the time he made the purchase 
thc^t that was herintention, and that the statement in the deed was a colourable 
one, he could not be injured by her concealment of her true object, or by her 
having subsequently applied the money to a different purpose. She, as the 
manager of this estate, had the same right, or an analogous right to that of the 
manager of an infant heir ; and that was defined in very plain language in the 
case of Hunooman Persaud Pandag v. Mussamut Babooee Munraj Koonweree 
(6 Moore’s I. A., 393, see at p. 423) : The power of the manager for 

an infant [352] heir to charge an estate not his own is, under the Hindu 
law, a limited and a qualified power. It can only be exercised rightly in a 
case of need, or for the benefit of the estate. But where, in the parti- 
cular instance, the charge is one that a prudent owner would make in 
order to benefit the estate, the bond fide lender is not affected by the 
precedent mismanagement of the estate ; the actual pressure on the estate, the 
danger to be averted, or the benefit to be conferred upon it, in the particular 
instance, is the thing to be regarded. But, of course, if that danger arises, or 
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has arisen from any misconduct to which the lender is or has been a party, he 
cannot take advantage of his own wrong to support a charge in his own favour 
against th^ heir, gifounded on a necessfty which his wrong has helped to cause. 
Therefore, the lender in this case, unless he is shown to have acted maid fide, 
will not be affected, though it be shown that with better management the 
estate might have been kept free^ from debt. Their Lordships think that 
the lender is bound to enquire into the necessities for the loan, and to satisfy 
himself, as much as he can, with reference to the parties with whom he is 
dealing, that the manager is acting in the particular instance for the benefit of 
the estate. But they think that if he does so inquire, and acts honestly, the real 
existence of an alleged sufficient and reasonably credited necessity is not 
a condition precedent to the validity of his charge ; and they do not think that, 
under such circumstances, he is bound to see to the application of the money.’* 
That passage was adopted in a very late case before this board, Prosunno 
* Kumari Dehya v. Golah Chand Baboo (14 B. L. R., 450, at p. 469 ; S.C., L. R., 2 
In. App., 145, at p. 151). In that case a shebait had incurred debts, and mort- 
gaged the property of the idol for the purpose of the necessary sustentation of 
the worship of the idol ; — and this tribunal held that the position of the shebait 
was analogous to that of a manager of an infant, and that he had the same 
authority, which in both cases arises from the necessity of the case, to raise 
money for the benefit of the estate. Here it cannot be said the grant of a 
mokurari patta was an improvident way of raising money, if it were necessary 
to do it at all. It still left a rent for the [353] sustentation of the idol ; and if 
the transaction be bond fide, the subsequent sale of a part of the rent was 
justified by the imperious necessity of finishing the temple which had been 
commenced. 

On these grounds, therefore, their Lordships think that, assuming the 
purchasers to be bound by the representations in the deeds, there being no 
evidence that they did not put entire faith in them, the grants cannot now be 
impeached. 

It was objected on the part of the plaintiff that this answer had not been 
put forward by the defendants, and, undoubtedly, they have relied more strongly 
upon the defence that the land was not debutter land at all. But several 
paragraphs in the written statements were pointed out, in which the case was 
made. It is no doubt alleged in these paragraphs that the money was wanted 
for two purposes — for the sustentation of the worship of the idol and the repairs 
of the temple, and also for the payment of Government revenue. But their 
Lordships think that there is enough in those statements to allow of the present 
answer to the estoppel being made on the part of the respondents, and it is to 
be observed that in the suit brought by Prosonnomoyi during the lifetime of 
Rashmoni, in which the original grantee, Sen, was a party, he there set up the 
defence in a perfectly correct form, —namely, that the representation made was 
that the money was wanted for the repairs of the temple, and that he advanced 
it for that purpose. 

But assuming the facts to be as alleged in the statement of defence, their 
Lordships are still of opinion that the plaintiff could not succeed on this plaint 
in setting aside the deeds ; because, if part of the money only was required for 
the repairs of the idol, or was represented to have been so required, and this 
was bond fide believed in by the grantees, the deeds would not be wholly void 
l^y reason that some of the money was raised for another purpose. It would 
lihen come to this, that too much of the idol’s property may have been granted, 
and that a less quantity of land than that included in the grants woqld have 
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sufficed to raise the money required for the temples. But that would not be a 
sufficient ground for setting aside the deeds altogether. The plaintiff in that 
case should have offered to C8U] reiutburse the bond fide purchasers so much 
of the money as had been legitimately advanced. 

Their Lordships, in making these last observations, do not wish it to be 
understood that this is the case which appears upon the facts ; they make 
these observations with reference only to the pleadings, and to indicate that, 
supposing that technical objection could have been made to the pleadings, it 
still would not have availed the appellant in the present appeal, because even 
so his suit in the present form could not have been sustained. 

On the whole, therefore, their Lordships will humbly advise Her Majesty 
to affirm the judgment of the High Court, and to dismiss this appeal with 
costs. 

Appeal dismissed. 

Agents for the Appellant : Messrs. Watkins and Lattcy. 

Agents for the Respondents : Messrs. Rogers and Judge. 

NOTES. 

C SHEBAIT— POWERS OF - 
POWERS OF ALIENATION— 

(а) .Generally not allowed to alienate — 

In (1881) 5 Bom., 39S, it was hold that ou account of the declaration of the law 

under sec. 8, cl. 3 of Bombay Act II of 1863, alienation of endowed property was 

bold invalid, but see (1903) 95 All., 996, whore it is doubted. 

In (1902) 27 Bom., 363, the general inalienability of trust property was recog- 
nized, but the suit to recover the property was held barred under art. 13d of Act XV of 1877. 

Sec on the point of limitation (1899) 28 Mad., 271 ; 4 Bom. L. B., 743. 

(б) Cases where alienation upheld — 

1 . Of endowed property — 

(а) In (1890) 17 Gal., 557, gift of an idol and the lands with which it was endowed with 

the concurrence of the whole family, to another family for the regular worship 
of the idol was held valid. , 

(б) In (1894) 19 Bom., 271. permanent undcr-tenures granted by the then manager of 
endowed property were held not void as they were granted for necessary purposes. 

(c) In (1903) 25 All., 296, it was held that the manager of debutter property can not only 
make the rents and profits derivable from that property liable, but also the property 
itself. Their Lordships observed : ** There is no absolute prohibition against ihe 

alienation of the endowed property by the manager for the time being, but, on the con- 
trary, for the purposes of preserving or maintaining the endowment, alienation of 
the endowed property by the manager is lawful ” (p* 311). 

2. Of religious offices — 

(а) In (1882) 6 Maid., 76, alienation of religious office to a person not in ihe line of 
heirSt though otherwise qualified for the performance of the office, is not one 
which should be excepted from the general rule against alienation of hereditary 
religious trusts and offices.” 

(б) In (1898) 23 Bom., 131, a gift of a vrithi, a priestly office, in favour of a stranger 
was held not invalid if custom and practice arc in favour of it.] 
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[ 2 Cal. 8M ] 

APPELLATE OEIMINAL. 


The 4th May, 1877. 

Present : 

Mr. Justice Markby and Mr. Justice Prinsep. 


The Empress 
versus 

Charu Nayiah."^' 


Criminal trespass — Infringement of exclusive right of fishery in public 
river — Penal Code, s. 447. 

The unlawful infringement of a right of exclusive fishery in a part of a public river is not 
an ofEence which can bo brought within the definition of criminal trespass in the Indian 
Penal Code. 

This case was referred to the High Court by the Civil and Sessions Judge 
of Baokergunge, under s. 296 of the Criminal Procedure Code. 

The accused Charu Nayiah, together with several other fishermen, » were 
charged with having thrown their nets and fished in a certain river in which 
the complainant claimed an exclusive [330] right of fishery. The case 
was tried in the first instance by the Deputy Magistrate, who convicted the 
prisoner Charu Nayiah under s. 447 of the Indian Penal Code of criminal 
trespass, and sentenced him to pay a fine of Bs. 50, or in default to suffer simple 
imprisonment for one cqonth. The Magistrate of the district upheld the order 
of the Deputy Magistrate. 

The Civil and Sessions Judge referred the case ♦■•o the High Court, on the 
ground that the offence alleged to have been committed by the prisoner did 
not fall within the definition of criminal trespass in the Penal Code. The 
Sessions Judge, in his letter of reference, called the attention of the High Court 
to the following cases : — Khetter Nath Dutt v. Indro Jalia (16 W. R., Cr., 78), 
Sristeedhur Paroee v. Indrobhoosun Chuckerbutty (18 W. E., Cr., 26), Kashi 
Chunder Dass v. Hurkishore Dass (19 W. E., Cr., 47), BhusunParui v. Denonath 
Banerjee (20 W. R., Cr., 15). 

The Judgment of the Court was delivered by 

Markby, J. — We agree with the Sessions Judge in thinking that the prisoner 
was wrongly committed [convicted ?] . It was proved that the prisoner fished in a 
public river at a place where the prosecutor had the exclusive right of fishery. 
The Deputy Magistrate held that this constituted criminal trespass ; but we 
do not think so. The law provides that whosoever enters into or upon property 
in the possession of another with a certain intent, is guilty of criminal trespass. 
But though a fishery is property, we do not think that a man who fishes in a 
public river enters upon property in the possession of another, though he may 
have no right to fish there. The river upon which the prisoner entered being 
a public o£ie was not in the exclusive possession of any one, and a right of 

" ■ ' ■ ' — * "■ ■ f t 

* Criminal Itefetenoe, Ko. SI of 1877. 
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fishery is not property of such a nature as that a man who unlawfully infringes 
that right can be said to enter upon property in the possession of another 
within the meaning of the section. * • 

Conviction quashed. 


NOTES.* 

[OFFENCES IN RESPECT OF FISHERY— 

Tbib case was followed in Bhagiram v. Abar (1888) 15 Cal., 388, where the right was an 
exclusive right of nshery in a public river. 

Also in Maya Bam v. Nichala (1888) 15 Cal., 402, where the fishing was in tank connected 
with a running stream. 

These cases were all distinguished in Annakumaru Pillai v. Muthupayal (1904) 27 Mad., 
551, whore it was hold that shell fish taken from beds in sea might be the subject of theft.] 


[ 888 ] APPELLATE CRIMINAL. 

The 3rd May, 1877. 

Present : 

Mr. Justice Markby and Mr* Justice Pbinsep. 


The Empress 
versus 

Joy Hari Kor. 


Lunatic — Security— Criminal Procedure Code (Act X of 1872), ss. 426, 432 — 
Jurisdiction of Criminal Courts. 

The authority of the Criminal Courts over an accused, declared under s. 426* of the 
Criminal Procedure Code to be of unsound mind, ceases after the transmission of such accused 
to the place of safe custody appointed by the Local Government, and such authority can only 
be revived under the circumstances mentioned in s. 482. 


On the 29th of June 1869, one Joy Hari Kor, a native of Munshigunge, 
Dacca, was tried before the Deputy Commissioner of Cachar on a charge of 
an attempt to commit suicide. The Court found him to be of unsound mkid 
and incapable of making a defence, and procured his transfer to the Dacca 
Lunatic Asylum. Subsequently an application was made by a brother of the 
lunatic, under s. 426 of the Criminal Procedure Code, to the Magistrate of 
Dacca, offering the security required by the Act, and demanding that the 
lunatic be entrusted to his care. A reference was made to the High Court 
asking for the transfer of the case of the lunatic, originally tried at Cachar, to 
the file of Magistrate of Dacca, in order that such Court might the more con- 
veniently deal with the application made under s. 426 of the Criminal Proce- 
dure Code. 


* [Sec. 426 : — Whenever an accused person is found to be of unsound mind and incapable 
of making his defence, the Magistrate or Court of Session, as the 
Release of lunatic pond- case may be, if the offence of which such person is accused be 
ing investigation or trial. bailable, may release such person on sufficient security being 
given that he shall be properly taken care of and shall be prevent- 
ed from doing injury to himself or to any other person, and for his appearance when required. 


If the offence be not bailable, or if the required bail be not given, the accused person 
^ 4 . j • c 1 shall be kept in safe custody in such place as the Local Govern- 

Custody of lunatic. ment to which the case shall be reported shall direct.] 
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The Judgment of the Court was delivered by 

Markby, J. — Wo think that we ought not to make the order asked for, 
because, even if the case were transferred to the Magistrate of Dacca, we do 
not think he would have power to relea^ the lunatic upon taking security. 
The authority of the Magistrate appears to us to cease when the lunatic is 
handed over to the care of the local Government, and it does not revive until the 
prisoner is sent back to the Magistrate under s. 432 on a certificate that he is 
capable of making his defence. The Deputy Commissioner can, if he thinks 
proper, bring the matter to the notice of the Government. 

Application refused. 


[387] OEIGINAL CIVIL. 

The 12th April and 2nd May, 1877, 
Present : 

Mr. Justice Macpherson. 

In the matter of Bittan (an Infant). 


Guardian, Appointment of — Infant — Power of High Court — Application by 

Petition without Suit, 

On an application made on petition without suit for the appointment of a guardian of the 
person and property of an infant, the Court Receiver was appointed Receiver, and the property 
was ordered to be handed over to him with liberty to him to sell it and invest the proceeds in 
Government paper, and the matter was referred to the Judge in Chambers for enquiry as to 
the proper person to be appointed guardian. 

Application on petition for the appointment of a guardian. 

The petition of Diljan Bye, described as the head of the Mahomedan 
dancing girls or Byes in Calcutta, and Bebeejan Bye, one of the dancing girls 
or Byes, stated that Suddun Bye, the mother of the infant, died, about four 
years ago, in Calcutta, leaving the said infant, a sister named Byjan, and also 
certain personal property ; that up to the time of her death she and her sister 
lived in the same house as members of a joint family, and both of them were 
unmarried and carried on the profession of Byes or dancing girls ; that on the 
death of Suddun Bye, her sister took possessiop of all the property, and 
supported the said infant up to the time of her death ; that the sister died on 
20th May 1876 in Calcutta, leaving the said infant, and an aged grandmother, 
Chotti Bebee, and also leaving property and effects within the local limits of 
the jurisdiction of the High Court to bo administered to ; that on the death of 
Byjan, Chotti Bebee, her grandmother, took possession of ail her estate and 
effects, and the estate and effects left by Suddun Bye, and took charge of 
the infant, and fed and clothed her up to the time of her death in October 1876 ; 
that the infant, on the death of her mother and aunt, became entitled to certain 
personal property of the value of about Bs. 4,000 or Bs. 5,000, which, at the 
death of the said Chotti Bebee, came into the possession of the petitioners, who, 
since the [838] death of Chotti Bebee, had maintained the infant ; that the 
slid infant, t was of the age of four years, and had no relatives or nest-of-kin 
whatever ; that being of tender years, the said infant could not take ehaipge'of or 
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manage her property, and that the petitioners were not willing to take upon 
themselves any further risk by taking charge of the property without an order 
of 6ourt appointing them guardians of the person and property of the said infant. 

The petitioners prayed for tn order appointing them guardians of the 
infant’s person and property. 

Mr. Trevelyan for the Petitioners.— [Macpherson, J. — There being no 
suit, has the Court power to make such an order ?] ^ It is submitted it has. 
The power which the Court has under the Charter of 1865, s. 16, is the power 
which the Supreme Court had. That Court had the power of the Court of 
Chancery in such matters ; see Simpson on Infants, 223 ; Daniell’s Chancery 
Practice, 1189 and 1190. It appears from these authorities that the Court of 
Chancery has power to appoint a guardian on petition without suit. The rules 
of the Supreme Court on the matter refer to petitions generally without 
any reference to any suit; see Smoult and Eyan’s Equity Eules, 170. 
[Macpherson, J.— The question is what was the practice of the Supreme 
Court at the time the High Court was instituted.] See In the matter of Ann 
Butter (Morton’s Dec., 262), and Bx parte Lokecaunt Mullick (Morley’s Dig., 
Vol II. 42). 

Cur, adv, vulL 

The Court mentions that the order should be to refer it to the Judge in 
Chambers to enquire whether the petitioners, or any other person to bo named, 
are proper persons to be guardians of the child ; and that the petitioners do 
hand over the property in their hands to the Court Eeceiver, who is appointed 
the Eeceiver in this matter, with liberty to the Eeceiver to sell the property and 
invest the proceeds in Company’s paper. Costs to come out of the estate. 

C359] OEIGINAL CIVIL. 

The 26th April and 2nd May, 1877. 

Present : 

Mb. Justice Macpherson. 

In the matter of Bungseedhur Khettry, an Insolvent. 

Claim of Eamlall Budree Doss. 

Insolvent Act (11 and 12 Viet,, c, 49), s, 24 — Order and Disposition, 

, On tho night previous to B's being adjudicated insolvent, about 10 p.m., the firm of 
n B Z), at their place of business, promised to give B a loan of Rs. 5,000 if he would the 
next morning deliver to thorn goods to that amount, and would, in the meantime, satisfy 
them that he had sufficient goods in his godown, and allow the firm of i2 B B to put their 
lock on the door of the godown to secure the goods until they had received the value of the 
loan. Thereupon B took the gomasta of the firm of B B B to his godown, let him see that 
it contained goods worth more than Ks. 5,000, and allowed him to put a lock on the door, B 
at the same time replacing his own locks. The gomasta and B then returned to the office 
of B B B, where Rs. 5,000 were paid to B, who promised to deliver the next morning 
Bb. 5,000 worth of goods out of the godown which had been looked up. Having received the 
money, B absconded from Calcutta that same night and never returned to his place of 
business. The next day he was adjudicated an insolvent. Held, that the goods in the 
godown were not in the order and disposition of B within the meaning of s. 24 of the 
Insolvent Act. 
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This was a claim by the firm of Bamlall Budree Doss, carrying on the 
business of bankers in Calcutta, to the sum of Bs. 5,680-10, being the proceeds 
of certain goods which were in the godbwns of Bungseedhur Khettry whetf he 
was adjudicated insolvent, but which the clumants alleged were made over to 
them previous to the insolvency. The gooas had been sold and the proceeds 
were in the hands of the Official Assignee. 

The circumstances under which the goods were alleged to have been made 
over to the claimant were set out as follows in the affidavits. 

The affidavit of Moteeram and Buldeo Doss stated that Moteeram was, on 
the 20th December 1876, the head goroasta of the banking firm of Bamlall 
Budree Doss in Calcutta, and that Buldeo Doss was at that time the cashier 
of that firm ; that about 10 o'clock on the night of the 20th December, Bung- 
seedhur Khettry called at the place of business of Bamlall Budree Doss, and 
said he was in great need of money and asked for a [360] loan from the firm, 
which, he stated, he wanted to meet a certain hundi held by Bamlall Budree 
Doss and drawn on himself, which was due on that day, and for other pressing 
demands ; that Moteeram told him he could have a loan if he could give 
security, to which he replied that he had goods in his godowns which he 
promised to make over to Bamlall Budree Doss in the morning, but he wanted 
a loan of Bs. 15,000 at once, which Moteeram refused ; that Bungseedhur then 
requested Moteeram to send some person to take charge of a godown in which, 
he said, he had goods of considerable value, and place a lock upon it, and asked 
for an immediate loan of Bs. 5,000 to save his credit, promising to make out a 
full list and valuation of the goods he had available to give as security in the 
morning, when he would sign a proper writing to secure repayment of any 
advances, including the said hundi ; that Moteeram knowing that the firm 
of Bamlall Budree Doss had had other transactions in hundis with Bung- 
seedhur, and being willing to save his credit, directed Buldeo Doss to go with 
Bungseedhur to ascertain if the godown contained sufficient goods to cover the 
required advance ; that Buldeo Doss taking a lock and key with him accom- 
panied Bungseedhur to his place of business, and Bungseedhur opened the 
door of a certain godown in which were boxes of cloths, and Buldeo Doss 
believing and being assured by Bungseedhur that the godown contained 
goods of considerable value, placed the lock he had brought with him on the 
doqr and locked up the godown, and went back to his place of business ; that 
by order and direction of Moteeram the sum of Bs. 5,000 was then paid to Bung- 
seedhur, it being agreed that a full list of the contents of the boxes in the 
godown should be made in the morning and a further advance made to 
Bungseedhur according to the amount of security found in the godown, and a 
proper writing taken from him to secure the same and the amount of the said 
hundi ; that Buldeo Doss, after sending a jemadar, who failed to find Bung- 
seedhur, went later on the same night to Bungseedhur's place of business 
to get the hundi accepted by him, and he then examined the lock he had put 
on the godown door and found two other locks there which were not there 
when he put the lock on as aforesaid ; that proceedings were about being 
|i [861] taken to bring a suit against Bungseedhur, who had absconded, in respect 
hi these transactions, but he was adjudicated insolvent, and no suit was there- 
fore instituted ; and that the proceeds of the sale of the goods in the godown in 
the hands of the Official Assignee amounted to Bs. 5,680-10. 

The affidavit of Bungseedhur stated that, on 20th December, he was the 
banaging^ partner of the business then being carried on, under the style of 
Nanoo Mull, in Calcutta ; that he went, as stated, on the 20th of December, to 
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the firm of Bamlall Budree Doss, but the transactions took place not with 
Moteeram, but with Shah Muttra Doss, the proprietor of the business, and the 
loafi asked for was Bs. 5,000, not Bs.* 15,000 ; that on asking for the loan he 
offered to hypothecate to Muttra Doss’ firm by actual delivery (without 
writing of any Jsind) on the followmg morning such a portion of the goods then 
in the godown as would be sufficient to cover the loan ; that Buldeo Doss went 
with him to the godown to satisfy himself of the goods being there, and in 
Buldeo Doss’ presence Bungseedhur left his own two locks, which were on the 
door when it was opened to allow Buldeo Doss to see the goods, on the door, 
in addition to the one put on by Buldeo Doss ; that it was not contemplated that 
Bamlall Budree Doss were to have exclusive charge of the godown, or that a list 
would«be made out and a writing signed the next morning to secure repayment 
of any advance, and that there were goods in the godown of the value of Bs. 10,000, 
and Bungseedhur never intended to withdraw his own possession of the goods 
in the godown or any separate and distinct part thereof for the loan of 
Bs. 5,000 ; that he obtained the Bs. 5,000, and was then obliged to abscond to 
avoid his creditors. 

Bungseedhur was adjudicated insolvent on the 21st December, the day 
after the above transaction was alleged to have taken place ; and tiie question 
in this matter was whether the goods were in the order and disposition of the 
insolvent so as to pass to the Official Assignee, tne claimants contending that 
the goods, or at least a sufficient portion of tlierii to cover the loan, were, 
under the circumstances, actually delivered to them and for bond fide consider- 
ation, and that therefore they had a lien on the proceeds of sale in the 
hands of the Official Assignee. 

C362] Mr. higram for the Official Assignee. —At most the transaction 
amounted to a mere promise to execute a mortgage of a portion of the goods ; 
no portion of the goods .was actually separated specifically. They were still 
left in the possession of the insolvent, who says that he never made any 
mortgage of them on that night, and that his own two locks, which had pre- 
viously been on the door, remained there. Under the circumstances they were 
in the order and disposition of the insolvent, and the alienation, therefore, is 
void as against the Official Assignee. The cases on the question of order and 
disposition are of two classes, — first, where the property was originally that of 
the insolvent ; second, where property of another person is in possession of the 
insolvent. This is a case of the first kind. The principles are laid down in the 
following cases and authorities ; Lingard v. Messiter (1 B. & C. 308) ; 
Knowles v. Horsfall (5 B. k Aid., 134) ; Ex parte Staner (33 L. T., 244) ; see 
Tudor's Leading cases at page 462 ; In re Agabeg (2 I. J. N. S. 340) ; Ex parte 
Marjcyrihanks (1 De Gex, 466) ; Darby v. Smith (8 T. B., 82) ; and Vol. I, 
Griffiths on Bankruptcy, ch., 8, s. 5, pp. 444 — 480. The general rule is that 
when property is vested in the insolvent, he will be the reputed owner, unless 
a change of possession be made in as clear and distinct a manner as possible so 
as to be notorious to the world. Here the transfer was not so made, and, it is 
submitted, was not sufficient to take the property from the Official Assignee. 

Mr, Jackson for the claimant. — The validity of the alienation does not 
depend on its notoriety ; it would be impracticable in many cases, as here 
where it took place at midnight, to make the transfer public : it depends on its 
being made bond fide. The test is whether there was any improper dealing or 
want of bond fides in leaving the goods in the insolvent’s possession, as by 
letting him have false credit : Hamilton v. Bell (10 Exch., 545). This test 
distinguishes Lingard v. Messiter (1 B. A. C., 308) and Knowles v. Hcnsfall (5 
B. k Aid.,' 134). The principle is the same in both classes of cases mentioned-r-^ 
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V. (L. Ik, 2 Q. 474), Barman v. Fishaar (Tudor’s Leadiierg 

Clfi8€»^ 525). £368'}. As toi |)ar^ Sk^ner (38 L. T., 244) it is contrary to 
td^e ease of Ex partu Marrable (1 Glytr and Janueson, 402). On the facts of 
thia 08436 as appearing in the affidavits, the learried Counsel submitted that the 
goods were not in the order and disposition of the msohrent. 

Mr. Ingram in reply. — The case* of Hamilton v. Bell (10 Exch., 545) is dis- 
tinguishable as applying to the second class of cases referred to by me^ 
Beynolds v. Bowley (L, B., 2 Q. B., 474) is not in point in this case ; it refers to 
the liability of a dormant partner, inasmuch as he is just as much in possession 
as any other partner. In the case of Ex parte Marrable (1 Glyn and Jamieson, 
402), the property was set apart and specified so that the bankrupt oopjid not 
have dealt with it, and the purchaser could have made a good title. It is, 
moreover, contrary to subsequent authorities. Here neither party could have 
dealt with the goods. 

Cur, adv, vult. 

Haopherson, J. — On these affidavits I find the facts to be, that, about 
IQ P. M., on the 20th of December, the firm of Bamlall Budree Doss, merchants 
in the Buira Bazar, promised at once to give Bs. 5,000 to the insolvent if he 
would next morning deliver to them goods to that amount, and would in the 
meantime satisfy them that he had sufficient goods in his godown and would 
allow them (Bamlall Budree Doss) to put their lock on the door of the godown so 
as to secure the goods therein until they had received the value of their Bs. 5,000. 
Thereupon the insolvent took the gomasta of Bamlall Budree Doss to his 
godown, let him see that it contained goods worth more than Bs. 5,000, and 
allowed him to put his master’s lock on the door, while the insolvent, at the 
same time, replaced his own locks. 

The gomasta and the insolvent then returned .to Bamlall Budree Doss’ 
kotbi, where Bs. 5,000 were at once paid to the insolvent, who promised to 
deUver in the morning Bs. 5,000 worth of goods out of the godown which had 
been, looked up. Having got the money, the insolvent absconded from Calcutta 
that same night, and never returned to his place of business. 

Next day he was adjudicated insolvent, and the question [864] now is, 
whether the goods in that godown passed to the Official Assignee, as being in 
the order and disposition of the insolvent. 

I have considered the cases to which I was referred in the course of the 
argument, and certain otlier cases also, in particular that of Ex parte Watkins 
(8 L. B., Gh., 520) ; and 1 think 1 am t>ound to hold that the goods did not 
remain in the order and disposition of the insolvent within the meaning of^the 
statute. 

The goods which were to be given to Bamlall Budree Doss in return for 
the Bs. 5,000 were, it is true, not actually set apart on that night, and the 
agreement was that tliey should not be formally set apart and delivered until 
next morning. But the godown containing the goods was secured by the lock 
Bamlalt Budree Doss, and was no longer under the control of the insolvent ; 
ggid the Bs. 5,000< were paid in consideration of the godown having been so 
secured. After the locks were put on, the goods could not be dealt with save 
through the jioint action of Bamlall Ikidree Doss and the insolvent, and they 
werR in faet no longer in his order and disposition, but were subject to the hen 
ot Bamlall Budree Dose. As to the notoriety of the transfer of possesskm or 
'Ol the. ermtion of the lien, the transaction was conducted with as much noW- 
riaty as was wder the circumstances possible. 
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On the whole, I think that Sa^lall Sudree Dobs have established thehr 
claitn^ and are entitled 4*0 be paid out of the pmoeeds of the sale of these goods 
the mm of Us. 5,000 and their costs ef this apfdication. ^ 

The matter is one of some doubt, and the Official Assignee was clearly 
right in resisting the claim and having the.question inquired into and discussed, 
and bis costs must he borne by the estate. 

Claim allowed. 

Attorney for Ramlall Budree Doss : Mr. PaUologm. 

Attorneys for the Official Assignee : Messrs. Diqnam ami Robinson, 


£383] APPELLATE CIVIL. 


The 29th January, 1&77. 

Present : 

Mr. Justice Mabkby and Mr. Justkje R. C. Mitter. 

Janokee Debea Plaintiff 

versus 

Gopaul Acharjea and another Defendants."*' 


Hindu law —Eldest son, Adoption of — Shebaitship —Succession of a Hindu 
widow as shebait Special custom. 

In a suit by a Hindu widow to recover possession of certain property dedicated to idols, 
as heir to her docoasod husband, the last shebait, it appeared that the plaintifi's husband was 
an adopted sou of his predecessor in office, and thit h: wis th.i client son of the first defend- 
ant who was the nearest male cognate of the adoptive father. On behalf of the defendant it was 
contended (1) that the adoption of an oldest son was invalid, and that cojisequcntly plaintiff’s 
husband did not succeed rightfully to the shebaitship ; and (‘2) that the right of succession to 
a' shobaitship was not governed by the ordinary riiks of inheritance, and that the plaintiff 
had no title thereto. Held, that the adoption of an eldest son, where there are several sons, 
was not invalid by Hindu law. Held also, that a Hindu widow could not succeed to a shebait- 
ship as heir to her husband without proof of special custom. In this case there was no 
sufficient proof of such custom. 

The facts and arguments in this case are sufficiently stated in the judg- 
ment of the Court. 

The f(^lowing authorities were cited on both sides : - 

Dattaka Mimansa, s. 4, vv. 1, 2 and 3 ; Dattaka Chandrika, s. 4, vv. 29 
and 30 ; Mitakshara, chap. I, s. 11, vv. 11 and 12 ; 3 Colebrooke's Digest 
Bk. V, 8. 8, V. 273 ; 1 Strange’s Hindu Law, chap, iv, pp. 73 — 75; Chinna Gamdan 
V. Knmara Ganndan (1 Mad. H. C. Rep., 54); Raja Opendur Lai Rry v. Ranee 
Bromo Moyee (10 W. R., 347) ; Seetaram v. Dhunnook Dharee Sahye (1 Hay’s 
Rep.., 260) ; Sonatun Bysack v. Sreermitty Juggvtsoondree Dossee (8 Moore's 1. A., 
66) ; Rajah Chundemath Roy v. The Collector of Moorshedabad (11 B. L. R.86); 

* Regular Appeal No. IS of 1875, against a decree of Moulvi Khadeni Hossain, Subor- 
dinate Judge of Zilla Manbhoom, dated the dlst August 1874. • 
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Basoo Dhul v. Kishen Chunder Qeer Gro$ain (IS W. B,, 200) ; Miihara^ 
Shibessouree Debiav, Mothooranath Acharjo (13 Moore*|^I. A., 270) ; Jugbundo 
Bun Singh v. Bada^sham Narendro Makapattur (S. D. A. for 1859, p. 1556). 

[366] Baboos Mohini Mohan Boy, Aushootosh Dhur, and Bama Churn 
Banerjea for the Appellant. 

Babooa Srinath Das, Oopal Lai Mitter and Kally Kishen Sen for the 
Beepondents. 

The Judgment of the Court was delivered by 

Markby, J . — This suit was brought to recover possession of certain pro- 
l)erties which the plaintiff alleged to be partly brohmuttur and partly debuttur, 
the latter being dedicated to certain deities of the names of Keshub Boy, &o., 
and also for the possession of the deities themselves from the hands of the first 
defendant, Gopaul Acharjea Gossami. Although the plaintiff described a part* 
of the claim as her own brohmuttur properties, which have devolved upon her 
by right of inheritance, yet it appears from the judgment of the Court below 
that it was admitted by both parties that the whole of the claim consisted of 
properties which, without, a single exception, belong to the aforesaid deities. 
The witnesses of the plaintiff' also described them as debuttur properties belong- 
ing to those deities. We shall, therefore, consider that the plaintiff in the Court 
below abandoned her claim upon her own title, and was satisfied to rest the 
whole suit upon her right to recover possession of the disputed properties as 
shebait, or manager, on behalf of the aforesaid idols. 

It was alleged that the properties were in the possession of one Luckun 
Acharjea Gossami as shebait of these idols ; that Luckun Acharjea Gossami 
having no son of his body, took the plaintiff*s husband, Bejoy Luckee Acharjea, 
in adoption, and died in the month of Kaitick 1266 (October —November 1859); 
the plaintiff ’s husband being then a minor, her mother-in-law took possession 
of the properties on behalf of her minor son, the right of shebaitship having 
devolved upon him in the same way as any other property of the deceased 
would have devolved upon him by right of inheritance. The plaintiff’s case was 
that the idols were established by a remote ancestor of her husband, and the 
right of shebait had devolved from one person to another following the same 
rule of succession as that which governs the succession of an ordinary heritable 
property. 

[367] It was further alleged that her mother-in-law thus remained in 
possession of the properties in suit on behalf of her minor son up to the 24th 
Bhadro, 1270 (8th September 1863), when her husband died and the right of 
shebait devolved upon her as his widow. But she being then a minor, her 
mother-in-law managed the sheba for her till the time of the death of her 
mother-in-law, which event occurred in the month of Falgoon (March 1864) of 
the same year. 

Upon the death of her mother-in-law the defendant No. 1, the father of 
her husband, attempted to take possession of the disputed properties along with 
the debsheba. He was opposed on her behalf by her maternal uncle and father, 
the second and third defendants. 

At this time, there having l)een a number of documents relating to some 
of the debsheba properties in the Income Tax OfSoe of the district, the first 
defendant,^ as the ^shebait of the idols, applied to get them back. This 
applioatiofi was opposed by a counter-petition by the plaintiff’s father on 
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behalf of the plaintiff. While this matter was pending decision by the Income Tax 
authorities, a compromise was effected between the plaintiff's father and 
maternal uncle on her behalf on the one*side, and defendant*No. 1 on the other. 
By this compromise a portion of the disputed properties, yielding an annual 
profit of Bs. 3,000, was set apart and made over to the plaintiff for the purpose 
of defraying the expenses of morning shebsu of the deities, which by the terms 
of the ruffanamah she would be bound to. perform ; the remaining properties 
were to be in the possession of defendant No. 1, who was to be considered the 
chief shebait. 

The plaintiff', on attaining majority, demanded from the first defendant 
restoration of the properties left in his possession, and on his refusal to restore 
them the present suit has been brought. 

The first defendant alleged that the plaintiff’s suit was barred by the law 
of limitation, and that the plaintiff’s husband’s adoption was not valid accord- 
ing to the Hindu law ; first, because he was the eldest son of the defendant ; 
secondly, because the relationship between him and the adoptive father was 
such as would render an adoption invalid in him {laio ?) ; thirdly, because the 
necessary [ 368 ] ceremonies of adoption were not duly performed ; and fourthly, 
because the adoptive father was afflicted with certain incurable diseases which 
rendered his body impure, and made him incompetent to perform the necessary 
ceremonies of adoption. 

The defendant further alleged that the plaintiff, being a female, was not 
competent to perform those duties which ordinarily devolve upon a shebait ; 
and that the succession of a female to shebaitship was opposed to the custom 
of their family ; that the plaintiff, therefore, bejng not entitled to succeed as a 
shebait, he, the defendant, as the nearest male cognate relation of the last 
shebait, was entitled to succeed ; that originally this debsheba was founded by 
an ancestor of the present Bajah of Pauchkote, and that the title of a shebait 
was not complete unless confirmed in his appointment by the Bajah of Pauch- 
kote for the time being ; that Bajah Nilmoney Singh Deo, the present Bajah, 
had made the necessary confirmation in his favour. Bajah Nilmoney Singh Deo, 
who has been added a? a defendant, put in a written statement in support of 
the defendant's allegations. 

The lower Court overruled the plea of limitation, finding that the present 
suit had been brought within twelve years from the death of the last shebftit, 
who was admittedly in possession, and through whom the plaintiff professes to 
make her title. 

The lowei Court further found that the plaintiff’s husband was duly 
adopted by Luckun Acharjea, and that the necessary ceremonies of adoption 
were performed ; but that the plaintiff's husband was the eldest son of Gopaul 
Acharjea, and that, according to the Hindu law, the adoption of the eldest son 
being not legal, his adoption by Luckun Acharjea was invalid. As regards the 
rule of succession to this estate, the lower Court found that it was admittedly 
a debuttur property ; that the ordinary law of inheritance did not regulate the 
succession of one shebait to another ; that the object for which the sheba was 
established, and the duties devolving upon the shebaic, were such that a Hindu 
widow under the law would be incompetent to fulfil ; that the ruffanamah, far 
from being injurious, was highly beneficial to the interests of the plaintiff; 
that although the defendant had in a petition admitted that [369J the plaintiff's 
husband was the adopted son, yet he was not estopped from questioning the 
validity of the adoption. 
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JAHiOSES OSttlU «. 

•Upon tliOTe grcmndd the lower Court dismissed the phuotiff’s suit with 
oosts. 

In appeal, th^first question raised before us is, whether ttte demsbn ot the 
lower Court upon the validity of the plaintiff’s husband’s adoption is correct in 
law, or not. 

That Dattaka Chandrika and Dattaka Mimansa are works of paramount 
authority on the Hindu law of adoption, is admitted on all hands. Beferrin* to 
them we find the contention of the appdlant is fully home ont. Paras. 29 and 
30, 8. 1 of Dattaka Chandrika are to the following effect “ 29. In answer to 
the question by whom is a son to be given, Saunaka declares ; ‘ By no man 
having an only son is the gift of a son to be ever made. By a man having 
several sons such gift is to be anxiously made.' 30. The author, apprehending 
an extinction of lineage in case of the gift of a son by one even having two 
sons, says — By one having several sons.’ ” 

On the same subject the following rules are laid down in Dattakfi 
Mimansa (Para 1, s. >.) “ 1. Next,sin reply to the question as to the 

qualification of the person to be affiliated, Saunaka declares : ‘ By no man 
having an only son (ekaputra) is the gift of a son to be ever made. By a 
man having several sons (bahuputra) such gift is to be made on account 
of difiiQulty (prayatnatos).’ 2. He who has one son only, is ekaputra, or 
one having an only son ; by such a one the gift of that son must not be 
made ; for a text of Vasishtha declares, ‘ an only son let no man give,’ &c. 
3. Since the word ‘ gift ’ means the establishing another’s property after the 
previous extinction of one’s own, and another’s property cannot be established 
without his acceptance, the author (Saunaka) implies this also in his text in 
question. Therefore, prohibition likewise against acceptance is established by 
that very text. .Accordingly, Vasishtha : ‘ An only son let no man give or 
accept,’ &c., Ac. 4. To this he subjoins a reason, ‘ for he is (destined) to 
oontinue the line of his ancestors.’ His being intended for lineage, 
[870] being thus ordained, in the gift of an only son, the offence of extinction 
of lineage is implied. Now this is incurred by both the giver and adopter also. 
For the (reason in question) is subjoined after both (verbs, viz., ‘ give and 
accept’). 5. As for another text of recorded law : ‘ In instruction, the father is 
absolute over a son and sons’ wives, but not so with respect to the son in sale 
and gift’ ; and the text of the holy saint, ‘ Except a wife and a son other things 
may be given.’ These texts regard the case of an only son. 6. (‘ Ever ’) in a 

time of calamity, accordingly, Narada says : ‘ A deposit, a son, and a wife, the 

whole estate of a man who has issue living, the sages have declared unalienable, 
even by a man oppressed by grievous calamities, although the property be 
solely that of the man himself.’ This text also regards an only son, for it is 
declaratory of the same import as the texts of Saunaka and Vasishtha. 

7. Next, the author replies to the question— By whom is a son to be 
given? 'By one having several sons.’ He who has several sons, is 
‘bahuputra,’ or 'one having several sons.’ 8. 'By no man having an only »n.’ 
From this prohibition, the gift by one having two sons being inferrible. This 
'part of the text (‘ by one having several sons, Ac.’) is subjoined to prohibit 
the same by one having two sons also ; for the speech of Santanu to Bhisbma 
expresses : ‘ He who has only one son is considered by me as one destitute of 
male issue,’ oh ! descendant of Kuru, one who has only one eye is a; one 
destitute of both ; should his only eye be lost he is absolutely blind.” 

From these passages it is clear that the ^t and acceptance of an only gon 
are Strictly prohibited, hut there is no prohibition against the gift of the 
son. On the other hand, the text — “ by a man having seva-al sihis stn^ gift 
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authority relied upon by the other side is to be found in 
. ^ s. 11, chapter 1, Mitakahara, which are to the foUow- 

IDg ellect '. 11. So ao otA^ son must* not be given (nor accepted) ^ for 

VafiiBhtha ordains ‘ Liet no man give or accept an on\^ aon.’ I'i. l\or, 

tibough a numerous progeny exist, should an eldest son be given ; for he chiefty 
fulfils the office of a son as is shown by the following text : * By the eldest 

son, as soon as born, a man becomes the father of male issue.’ ” 


Thie only 
paragraphs 11 


Comparing these paragraphs with the rules laid down in Dattaka Clian- 
drika and Dattaka Mimansa quoted above, we do not think that paragraph 12 
of chapter I, s. 11 of the Mitakshara ought to be construed so as to render an 
adoption of the eldest son out of several sons invalid in law. It only repeats a 
doctrine well established amongst the Hindu lawyers that amongst several 
sons of a Hindu father, the eldest born occupies the first rank. The prohibi- 
tion is only admonitory, if I may so express myself, and not mandatory : that 
this is the correct construction of the paragraph in question is also clear from 
the preceding verse. There the prohibition is clear, the text quoted distinctly 
declaring — “ Let no man give or accept an only son.” It is not so in paragraph 
12, which, on the other hand, has a tendency to indicate that the prohibition 
as to the gift of the eldest son is not intended to be regarded as a Legal prohibi- 
tion. 


Only two decided cases from Bengal have been quoted before us — Seelaram 
V. Dhunnook Dharee Sahye (1 Hay’s Bep., 260) and Jtighundo Run Singh 
V. Badanham Narendro Mahapattur (2 S. D. A., 1859, p. 1556 ; see p. 1560) — the 
former supporting the contention of the appellant, and the latter taking an 
opposite view. For the reasons given above, we are inclined to follow the 
High Court ruling, which, as far as we have been able to ascertain, is fully 
supported by decisions of the Bombay and Madras Courts. We are, therefore, 
of opinion that the lower Court was not right in holding that the adoption of 
the plaintiff’s husband was invalid by reason of his having been the eldest son 
of his natural father. 

Another contention has been made in this Court on behalf of the respond ‘ 
ent regarding the invalidity of the plaintiff's husband's adoption, which was 
not raised in the Court below. It has been argued that at the time of the 
adoption, the plain-[372}tiff’s husband was one of two sons of his natural 
father, and that the texts from Dattaka Chandrika and Mimansa, quoted above, 
established that an adoption under such circumstances is invalid in law. 

We do not think that we ought to entertain this objection. This ques- 
tion of law can only arise upon the establishment of a particular fact, which 
was neither alleged in the Court below nor any issue raised upon it. We, 
therefore, abstain from discussing it any further. 

Then we come to the most important question in the case, — namely, who 
upon the death of the plaintiff's husband, was entitled to succeed as shebait to 
the debuttur properties in dispute in this case. 

There' aie certain peculiarities in the history of this ofliee which render it 
necessary to apf)roach< the consideration of this question with very great 
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caution. But finding as we do the defendant Gopaul in possession of the office and 
the objects of the endowment being carried out under an arrangement undoubt* 
edly made in good <aith by the members of the family for that purpose, we feel 
the greatest unwillingness to disturb that arrangement. Without, therefore, 
saying that there is anything in the nature of this office which would prevent 
its being confined to the members of a particular family aind being regulated by 
the ordinary rules of inheritance, and without accepting the view taken by tiie 
Subordinate Judge that females would by reason of their sex be excluded from 
the succession, we still think that the plaintiff ought to make out clearly that 
(as she asserts) she is entitled as heiress of her husband to succeed to the office, 
and to turn out the defendant Gopaul. The presumption in her favour from her 
husband having been in possession would not apply in this case in the same way 
and with the same force as if the question were — who was to succeed to her 
husband’s private estate. There the ordinary rule of inheritance must prevail 
unless displaced by some special rule. Here the very question at issue 
is whether the rule of inheritance prevails at all. It is, therefore, necessary 
to look into the history of the endowment since its establishment to see how 
the office of shebait has in fact devolved [378] from one holder to the other. 
We may say at once that there is, in our opinion, no satisfactory evidence 
before us that the appointments have been made by the Bajah of Fauchkote. 
The attempt, to base the claim of the defendant Gopaul to be shebait 
upon his appointment by the Bajah, and the claim of the Bajah to the 
right to appoint, have therefore failed. Then what is the evidence that 
the office descends in the family of the plaintiff’s husband according to 
the rules of inheritance under Hindu law ? The first shebait, Bungraj, 
left only a daughter, Auchuma, who married, and the issue was again 
an only daughter, Benconna. This daughter also married and a third; 
time the only issue was a daughter, Lilkhipria. And according to the 
plaintiff’s case, this curious coincidence was again repeated by Lukhipria 
having an only daughter called Kedroo Bibee, who married Lukun Acharjea, 
the great-grandfather of the plaintiff’s husband. There has been much conten- 
tion whether (as the plaintiff’ asserts) these four daughters succeeded each other 
as shebaits, or whether, as the defendant Gopaul asserts, their husbands were 
the shebaits. The Subordinate Judge takes the latter view. He thinks 
that, in each case, the shebait for the time selected his successor, and married 
his daughter to him. On the other hand, there is, undoubtedly, evidence that the 
daughters in some cases continued to hold possession of the guddee after the 
death of their husbands. This was certainly so in the case of Lukhipria, who 
is said to have held the guddee nearly 60 years : and this seems inconsistent 
with the notion that the daughters had no independent title. But this at least 
is certain, that the succession has not followed the ordinary rules of inheritance 
under Hindu law. Whether the husbands or the wives were shebaits, neither 
after the first generation could claim by inheritance. There is no pretence that 
the husbands were heirs to each other or to Bungraj, and the daughter of a 
daughter is not an heir except in certain classes of Htridhun. Lukhipria herself 
was no heiress ; nor was her mother Benconna ; nor was her daughter Kedroo 
Btbee. The Hindu law of inheritance, for which the plaintiff contends, does not 
explain the devolution of the office in either of the two lives contended for. 

C874] There is no doubt very considerable difficulty in ascertaining what 
is the true rule of succession to this office. Probably it has hitherto been dis- 
posed of in a manner which has been generally approved of by all parties con- 
cerned. It is sufficient for us to say that the evidence does not in our opinion, 
establish thd plaintiff’s right to succeed under the Hindu law of inheritance. . 
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The decree of the lower Oourt was, therefore, right, and this appeal must 
be dismissed. The plaintiff, appellant, will pay the costs of the defendant, 
respondent, Gopual Acharjea ; the Bajah will pay his own dosts. 

Appeal dismissed. 


MOTES. 

1 1 . THE ADOPTION OF AM ONLY OR THE ELDEST SON-r 

Such adoptions have been declared to be valid by the Privy Council : — (1899) 21 All., 460 : 
(1899) 22 Mad., 398. The case of (1878) 3 Gal., 443 is no longer law. The case of (1883) 7 
Bom., 221 was a case recognising the validity of adoption of an eldest son. 

II. ADOPTIOM OF A SISTER'S SON, ETC.<- 

Invalid (1899) 21 All., 412 P. C., reversing 17 All., 294 P. B.] 


[2 Cal. 874] 

APPELLATE CIVIL. 

The 25th Aprils 1877, 

Present : 

Mr. Justice Markby and Mr. Justice Prinsep. 

Kishen Gopaul Mawar Defendant 

versus 

Barnes Plaintiff. * 

Beng. Act VIII of 1869^ ss. 2, 21, 22, and 52 — Ejectment — 

Arrears of Bent — Bhaoli Bent, 

Under the provisions of Beng. Act VIII of 1869 a suit in ejectment will lie for arrears of 
rent due on a bhaoli tenure. 

A suit which is in reality a claim for compensation for use and occupation of lands, can- 
not be described as a suit for arrears of rent under s. 52 of Beng. Aul VIII of 1869. 

This was a suit for the recovery of Bs. 550 and 4 annas principal, wfth 
interest, on account of arrears of rent due (after giving the defendant credit for 
certain moneys paid into Court) in respect of 69 bigas and 6 cottas of 
nagdi lands, at different rates together with certain bhaoli lands. The plaintiff 
also prayed that the defendant be dispossessed from such lands under s. 52 
of Beng. Act YIII of 1869. The plaint further stated that 69 bigas 6 
cottas of nagdi land was made up of 67 bigas 6 cottas originally leased 
to the defendant, and 2 blgas of land brought into cultivation by the 
defendant during the term of his lease, and on which the plain- t37S] tiff 
had assessed a rent of Bs. 5 a biga, agreeably to the rate prevailing in 
the village. In the Munsif's Court the plaintiff obtained a decree for the 
whole of the arrears of rent due on the nagdi and bhaoli lands compris- 
ed in^the original lease. With respect to the two bigas originally brought into 
oultiva4;ion hy the defendant, the Munsif modified the rate of rent according 
to the rate of certain of the nagdi lands in the defendant’s occupation. There 

* Special Apml, No. 1391 of 1875, against a decree of B. Towers, Esq., Subordinate 
Judge of Eilla magulpore, dated the 25th March, 1875, affirming a decree of Babu Gopee 
Nath Matey, Sudder Munsif of that district dated the 8th December, 1874, 
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^as also the usual decree for qeotment on failure of satisfaction being entered 
into within fifteen days of the date of decree. On appeal the Judge upheld 
the decision of the hlunsif, ^nd the def&ndant preferred a special appeal to the 
High Court. 

Baboo Hem Chunder Banerjee and Mr. Younan for the Appellant. 

Baboos Bhyrab Chunder Banerjee and Barm Chum Bcmerjee for the 
Bespondent. 

The Judgment of the Court was delivered by 

Markby, J. — The question between the parties in this special appeal is, 
whether or no the decree passed under s. 52, Beng. Act VIII of 1869, by 
which the defendant was directed to pay a certain amount as arrears of rent 
within fifteen days, otherwise he was to be ejected, is good in law. 

It appears that the Court below has held that the land to which the suit 
relates consisted of two portions, — one of which is nagdi land, and the other 
bhaoli land. There was an objection taken in special appeal that the Court 
below was wrong in treating any of these lands as bhaoli. But we expressed 
our opinion in the course of the argument yesterday that there was nothing in 
that objection. No doubt there was evidence that, for some time, the land had 
been in possession of a person under the present plaintiff, between whom and 
the defendant the rent was treated as ail payable in money : but that could not 
alter the terms of the tenancy as between the plaintiff and the defendant, and 
when that intermediate interest terminated, the land was held partly as bhaoli 
as before. 

Then arises the important question in this case, whether the provisions of 
the law in respect of ejectment upon non-pay- [8763ment of arrears of rent can 
be applied to bhaoli land. I admit that, on first reading these sections of the 
Act relating to this matter, I was under the impression that they did refer 
only to rents reserved in money. But, on further consideration, I think that 
the construction of the sections is that they cover not only rent reserved in 
money but rent reserved in kind. S. 62 provides for ejectment for non-payment 
of arrears of rent. An arrear of rent is defined by s. 21. It says : “ Any 
instalment of rent which is not paid on or before the day when the same is 
payable according to the patta or engagement, or if there be no written specifica- 
tion of the time of payment, at or before the time when such instalment is payable 
according to established usage, shall be held to be an arrear of rent under this 
Act, and, unless otherwise provided by written agreement, shall be liable to 
interest at twelve per centum per annum.*' Now the word ‘rent * may, undoubt- 
edly, include both rent in kind and rent in money. But the word * paid * does at 
first sight suggest rent reserved in money. But when we turn to s. 2, it is clear 
from that that the Legislature did not use the word ‘ paid * in reference to rent 
reserved in money only, because in s. 2 we find the expression “ if the rent is 
payable in kind,’* thereby clearly showing that the Legislature at any rate con- 
sidered that the word ‘ paid ’ or ‘ payable ’ was a proper expression for the 
proportionate produce which had to be delivered in kind, or a bhaoli tenure. No 
doubt there are also the words at the end of s. 21 which provide for interest on 
an arrear of rent. But then I think those words may be applied to a case of 
aitear of rent which is payable in kind, because, as we know, those arrears, 
though originally reserved in kind, are ultimately, as between the parties, almost 
always payable in money. There is, therefore, nothing in the words of the law 
which ie inconsistent with the term “ arrears of rent ” including arrears of rent in 
kind as well as arrears of rent in money ; and I think the reasonable construction 
to put upon the Act is, that both kinds of arrears are included. I cannbt see any 
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reason why a landlord whose rent is payable in kind should not have the same 
remedies as a landlord whose rent is pa^^able in money. There being nothing 
in the Act which is in any way [877] inconsistent with tftis reasonable con- 
struction, I think we ought to put that construction upon it. 

Then this further objection is raised lo this decree by the appellant, that 
the plaiij^tiff’s (respondent’s) own jamma-wasil-baki papers show that there had 
been a full payment of all that was due upon the nagdi.portion of the tenure. 
Now the only evidence before us upon that point is the jamma-wasil-baki 
paper. No doubt those two tenures are distinct. But then we find in making 
up the account, following out the custom to which I have already alluded, 
after the proprietor’s share upon the bhaoli portion of the tenure has been 
ascertained, that is turned into money, and one lump sum is found to be due 
from the ryot to the landlord. The sum which has been paid on account is 
credited not to the nagdi tenure in particular, but the total sum found to be 
due by adding the two rents together. There is no evidence that the ryot 
himself appropriated this payment to the nagdi tenure. All that we have is 
this document, and on this document we are bound to treat it as a general 
payment on account. On that objection, therefore, the special appeal has 
failed. 

Then there is another objection which it is more difficult to get over. It 
appears that the ryot has, in addition to the original 67 bigas and odd cottas of 
land, of which the nagdi portion of the tenure consisted, taken into his 
possession two bigas more. Now, in suing the tenant in respect of the rent of 
these two bigas, the landlord does not treat these two bigas as an addition to 
the nagdi tenure held upon the same terms as the rest of the nagdi tenure. 
He chooses to place on those two bigas a rent of Bs. 5, which is more than the 
rate at which the nagdi tenure is assessed. It is not shown that that rent has 
ever been paid by the tenant. The suit, therefore, in reality, so far as it 
relates to those two bigas, is, a suit to recover compensation for the use and 
occupation of those two bigas. And the question then arises whether that can 
be an arrear of rent to which the provisions of s. 52 can be applied. 

In order to decide that question, we must, as in deciding the other question 
upon the construction of the Act, go back to [378] s. 21 and see what an 
“ arrear of rent ” is. That section speaks of an arrear of rent as “ any 
instalment of rent which is not paid.” Now I do not think it possible to say 
with regard to those two bigas that there was any instalment of rent which 
remained unpaid. No doubt there had been for a considerable time some- 
thing due from the ryot to the landlord for the occupation of this land, hut I 
think the words instalment of rent which is not paid ” assume a rent which 
has been fixed, which has become duo at the expiry of certain recovering 
periods, and which had not been paid by the tenant. I think, therefore, it is 
impossible to say that, as regards those two bigas, there was an arrear of 
rent due which remained unpaid when the suit was brought. Although that 
is a small portion of the tenure in respect of which the suit was brought to 
recover rent, still, according to the decisions of this Court, that error will 
vitiate the whole decree. The tenant is to be ejected under s. 52 if he does not 
pay the amount of rent specified in the decree. But the amount specified in the 
decree must consist entirely of arrears of rent due. And if it turns out that there 
was not really so much arrears of rent due, the tenant never has had the 
opportunity, which the law gives him, to pay within fifteen days that which he 
is liable to pay as arrears of rent. 
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The result is, that we must set aside the decree of the Oourfe bdow, and 
We must make the decree which the Court below ought to have made. There 
will be a decree as 'for arrears of rent tor the amount found to be due, minus 
the rent of those two bigas, and for ejectment from all but those two bigaa. 
And if that amount, together with interest and costs in proportion, be paid 
into Court within fifteen days from the date of the decree, execution of the 
decree for ejectment will be stayed. There will also be a further decr^ for the 
amount fixed by the Court below in respect of those two bigas ; but thA *^3 
being arrear of rent will not be included in the decree which directs the 
defendant to ])ay the money into Court.'" 

Appeal allowed. 

[379] FULL BENCH. 

The 10th April, 1877. 

Present : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Kemp, 

Mr. Justice Macphbrson, Mr. Justice Markby and 
Mr. Justice Ainslie. 

Bhimul Doss alias Lall Baboo One of the Defendants 

versus 

Choonee Lall Plain tiff. I 

Hindu law — Inheritance — Brother — Nephew — Mitakshara — Joint 
undivided Family. 

Where, in an undivided Hindu family living under the Mitakshara law, a person dies 
without leaving issue, but leaving a brother, and a nephew, the son of a predeceased brother, 
the latter is not excluded from succession by the former. 

Debi Prashad v. Thakur Dial (I. L. R., 1 All., 106) followed. 

This case was referred by GARTH, C.J., and Mitter, J., to a Full Bench 
in the following ORDER of reference : — 

** Garth, C.J. — The plaintiff and the defendant, special appellant, are 
related to each other as first cousins, and the following family tree will materially 
assist the Court in understanding the question of law raised between them : — 

BANEE PROSAD. 


1 Baboo Iiall, 2 Pirtum Lall, 3 Futteh Chand, 4 Janbhunjun, 6 Hurro Lall, 6 Bhoku Lall, 
died 1280 died 1269 died 1244 died 1276 died 1273 died 1277 

(1873.) (1862.) (1837.) (1869.) (1866.) (1870.) 

CHOONEE Lall, Dosanund, bhimul Lall altos 

plaintiff. defendant. Lall Baboo, 

defendant, 
special appellant. 

* The plaintiff withdrew his claim for ejectment, and a decree was made for the arrears 
with interest and costs. 

t Special Appeal No. 770 of 1875, against a decree of A. J. Elliot, Esq., Judge of Zilla 
Shahabad,' dated the 18th of February, 1675, affirming a decree of Moulvi Mahomed Nttrul 
Hossein, Munsif , Subordinate Jiidge of that ^strict, dated the 2l8t of September 1874. 
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* CflOONBte LAIiL [ 1877 ] 

Th6 plaintiff’s case is this. The six sons of Banee Prosad lived as members 
of a joint Hindu family till the death of the fourth son, Janbhunjun Doss, 
which took place in 1276 (1669) ; Babbo Lall, Futteh Ghaftid, and Janbhunjun 
died without issue, and upon these facts the plaintiff contends that he is 

entitled to one-third share of the family property. 

• 

[ 380 ] The respective years of death of the several sons of Banee Prosad 
as given in the above tree being not disputed, the defendant, special appellant, 
contends that the plaintiff’s father, Pirtum Lall, ha^'ing predeceased Janbhunjun, 
the plaintiff is not entitled to the one- third share of the family property which 
he claims. The date of separation was disputed in the Courts below, but it 
has been found as a fact that it took place after the death of Janbhunjun. The 
defendant, special appellant, contends that, on the death of Janbhunjun, his 
interest in the joint family property dev^ved upon the surviving brothers 
Baboo Lai and Bhoku Lall alone, to the exclusion of the plaintiff and Dosanund, 
sons of Pirtum Lall and Hurro Lall, who had predeceased Janbhunjun. 

The contention of the plaintiff on the other hand is, that, on Janbhunjun’s 
death, his interest in the joint family property passed to all the surviving 
members of the joint family. This contention is supported by a Full Bench 
decision of the Allahabad High Court in the case of Debi Parshad v. Thakur Dial 
(I. L. R., 1 AIL. 105), and also apparently by an important passage which 
occurs in the judgment of the Privy Council in the well-known Shivagunga 
case, upon which the above Full Bench decision appears mainly to be founded. 

We entertain grave doubts whether the passage in the judgment of the 
Privy Council justifies the decision of the Allahabad High Court, and whether 
that passage is in accordance withtheMitakshara law; and as the question raised 
is one of great importance, and of very general application, we think it right to 
refer it to a Full Bench. 

The question referred is, whether, in an undivided Hindu family governed 
by the Mitakshara law, if a brother dies leaving no issue, but leaving brothers 
and orphan nephews, who are members of the joint family, his interest in the 
family property passes on his death to his surviving brothers alone, or to all the 
surviving members of the joint family ; and in case of a partition, is that the 
principle according to which the respective shares of the persons entitled to 
succeed to that interest are to be apportioned ? 

[ 381 ] Baboo Mohcsh Ghunder Chotvdry and Moonshi Mohammed Ytisuff 
for the Appellant. 

Mr. C. Gregory for the Respondent, 

Baboo Mohesh Ghunder Ghowdry. — The simple question involved in this 
case is whether, in a joint Mitakshara family, a brother or a nephew is a 
preferable heir to the estate of a deceased. Under the Dayabhaga, no doubt 
a brother would succeed. If succession in the present case is to be regulated 
by the usual principles which govern inheritance, the brother being nearer to 
the deceased would be preferred ; the Mitakshara (Chap. II, s. 4, paras. 5 — 9,) 
specially provides for the succession of brothers in preference to nephews. 
Those provisions are applicable equally to joint and separate property. The 
Allahabad High Court has restricted their application to separate property 
only, relying apparently on the case of Kaiama Natchiar v. The Baja of Shiva- 
gunga (9 Moore’s I. A., 539). That case, however, does not bear out the 
position taken up by the Allahabad Full Bench. On the contrary, it supports 
the present contention that the principle is the same, whether the property be 
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joint or separate. It speaks of dclcent both in oases of a divided as well as 
an undivided family. No doubt, the Judicial Committee say that property 
obtained by partitibn comes within the category of acquired property, and 
acquires a separate character. But it cannot be argued on that basis that 
joint property which has not been subjected to partition would follow a different 
order, of succession from property which hal acquired a separate character by 
partition. Unless it is made out positively that there is something in the law 
itself by which a separate order of succession is provided for joint property, it 
is submitted that it should follow the same rules as in cases of separate property. 
The following cases were also cited : Chowdry Chintamun Sing v. Mussamut 
Nowlukho Konwari (L. E., 2 Ind. App., 263 ; S.C., I. L. R., 1 Cal., 153), Mussa- 
mut Golab Koonwur v. The Collector of Benares (4 Moore’s I. A., 246), Tara 
Chand Ghose v. Pudum Lochun Ghose (5 W. E., 249), Bajkishore Lahoory v. 
Gobind Chunder Lahoory (I. L. Rt, 1. Cal., 27). 

[882] Mr. C. Gregory ^ for the respondent, contended that the ruling in the 
case of Dehi Parshad v. Thakur Dial (I. L. E., 1 AIL, 105) had definitively 
settled tiie question, that, in an undivided Hindu family living under the 
Mitakshara, the sons of a predeceased brother take by representation the 
inheritance which their father would have taken in the estate of their uncle, had 
he survived the period of distribution. The case of Duljeet Sing v. Sheomunook 
Sing (1 Sel. Eep., 59) also supports this position ; see also 2 West and Biihler. 
p. 34. 

Baboo Mohesh Chunder Chowdry in reply. 

The following Opinion was delivered by the Full Bench : — 

Garth, C. J. — This case raises precisely the same question which was 
decided by a Full Bench of the Allahabad High Court in the case of Debi 
Parshad v. Thakur Dial (I. L. E., 1 All., 105), and we feel bound, having regard 
to the weight of authority, to decide in accordance with that decision, that, 
under the circumstances stated in the case, the interest of the deceased brother 
in the family property ought, in the event of a partition, to be divided 
between his nephew and his two brothers in equal shares. 

This point was, distinctly decided by the Sudder Dewanny Adawlutin the 
year 1802 in the case of Duljeet Sing v. Sheomunook Sing (1 Sel. Eep., 
59), and Mr. Colebrooke was one of the Judges who decided it. The same 
rulft has been laid down since by other authorities, and is recognized by the 
Lords of the Privy Council in the case of Katama Natchiar v. The Rajah of 
Shiva^gunga (9 Moore’s I. A., 639, at p. 611). 

We do not find any authority confiicting expressly with those decisions ; 
and we are, therefore, of opinion that the judgment of the Lower Court is 
right, and that this special appeal should be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[This case was followed in (1878) 5 Cal., 142, where it was held that the principle of sur- 
vivorship obtains until partition and on partition the division is per stirpes.] 
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C888] APFELLATlS CRIMINAL. 


TAe 7th May, 1877. 

Present : 

Mb. Justice Mabkbt andIJb. Justice Prinsep. 


The Empress 
versus 

Halodhur Poroe and others.* 


Penal Code, s. 277— Public Spring Beservoir. 

The words ** public spring or reservoir ” used in s. 277 t of the Indian Penal Code do not 
include a public river. The strewing of branches in a river for fishing purposes held, there- 
fore, to be no ofience under that section. 

The accused and six other fishermen were tried summarily under s. 227 1 of 
the Criminal Procedure Code by the Deputy Magistrate of Jhanedah, in the 
district of Jessore, for voluntarily corrupting the Nobogunga river by strewing 
branches therein for fishing purposes. The offence was laid under s. 277 of the 
Indian Penal Code, The accused were all found guilty and fined respectively. 

The defendants thereupon petitioned the High Court. 

Harkby, J. — I think we must hold that this is not a case under s. 277 of 
the Indian Penal Code. The water which is said to have been fouled was certainly 
not the water of a reservoir, nor, in my opinion , was it the water of a public 
spring.’* The judgment of the Magistrate shows that it was the water of the 
Viver Nobogunga. I do not think by the use of the words “ the water of any 
public spring *’ the Legislature intended to include the water of a river. On 
that ground we quash the order and direct the fine, if paid, to be refunded. 

Conviction quashed. ^ 


NOTES. 

[ The fouling of the running water of a continuous stream may be an offence under 
sec. 290 I. P. C., if not under sec. 277 : — 6 Bom., L. R., 52.] 


* Criminal Motion No. 68 of 1877, against the order qf W. G. Deare, Esq., Deputy 
Magistrate of Jhanedah, dated the 5th January 1877. 


t [Sec. 277 : — Whoever voluntarily corrupts or fouls the water of any public spring or 
U'AitUncr wofAi. « reservoir, so as to render it unfit for the purpose for which it is 
ni* Ordinarily used, shall be punished with imprisonment of either 

public spring or reservoir, description for a term which may extend to three months, or 
with fine which may extend to five hundred rupees or with both.] 


t [Sec. 227 In cases where no appeal lies, the Magistrate or Bench of Magistrates need 
not record the evidence of the witnesses nor the reasons for passing 
Record in cases where the judgment, nor draw up a formal charge, but he or they slull 
there is no appeal. enter in the register, to be kept for the nprpose, the following 

particulars : — 

* « 
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[881] APPBLtATB CRIMINAL. 

* The 19th /une, 1877. 

Present : 

Mr. Justice Ainslie and Mr. 'J ustice McDonell. 

The Empress 
versus 

Dedar Sirkar.* 


Security for good behaviour — Criminal Procedure Code (Act X of 1872), s. 605. 

On a requisition from the High Court a Magistrate is bound to state the grounds upon 
which he fixed the amount of security. 

k person from whom security for good behaviour is demanded should have a fair chance 
afforded him to comply with the required conditions of security. 

Under s. 506 + of the Criminal Procedure Code, the Magistrate of Dinage- 
pore required nine persons to furnish ** two respectable and sufficient sureties 
for their good behaviour, each in the sum of Bs. 1,000,” and in the case of 
another person, Dedar, in the sum of Rs. 5,000. The aggrieved parties peti- 
tioned the High Court, whereupon Mabkby and Pbinsep, JJ., called upon the 
Magistrate to state the grounds or information on which the amount of the 
respective securities had been fixed. The Magistrate furnished the information 
required, but took occasion to question the authority upon which he had been 
called upon to state the grounds upon which he has fixed the various amounts. 
The case ultimately came before AlNSLiE and McDoNELL, JJ. 

Baboo Indro Nath Banerjee for the Petitioner. 

The Junior Government Pleader (Baboo Jugadanund Mookerjee) for the"* 
Crown. 


The Judgment of the Court was delivered by 

Ainslie, J. — We think that, under the circumstances stated by the 
Magistrate, it is not desirable that the Court should interfere in the present 
case. In the 4th paragraph of his letter the Magistrate expresses a doubt whether 
the High Court is competent to call upon him to state the grounds upon which 


* Criminal Motion No. G4 of 1877, in tho matter of the decision of E. V. Westmacott, 
Esq., Magistrate of Dinagepore, dated the 20th January 1877. 

t [ Sec. 506 : — Whenever it appears ‘ to such Magistrate from the evidence as to general 
ProPAdure where aecuritv character adduced before him, that any person is by habit a 
robber, house-breaker or thief, 

required for ore th ^ of stolen property, knowing the same to have 

been stolen. 


or of a character so desperate and dangerous as to render his release, without security, 
at the expiration of the limited period of one year, hazardous to the community, 

he shall record his opinion to that effect, with an order specifying the amount of security 
which sholild, in his judgment, be required from such person, as well as the number, 
character, and class of sureties, and the period, not exceeding three years, for which the 
sureties should, be responsible for such person’s good behaviour, and if such person does not 
comply with ttm order, the Magistrate shall issue a warrant .directing his detention pending 
the orders of the Court of Session.] 
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t88S] he fixed the amount of security. «With reference to this, we desire to 
call . his attention to a ruling of the Madras High Court, at page 450 of 
Mr. Prinsep’s edition of the Code of Criminal Procedure (4 Mad., H.C. Bep., App. 
47), an expression of opinion in which we entirely concur. It is there said : 

The imprisonment is provided as a protection to society' against the perpetra- 
tion of crime by the individual, and not aa punishment for a crime committed, 
and being made conditional in default of finding security, it is only just and 
reasonable that the individual should be afforded a fair chance at least of 
complying with the required conditions of security.'" If the Magistrate declined 
to furnish a statement of the grounds upon which *he fixed the amount of 
security, this Court would have been unable to say that he had fixed it on just 
and reasonable grounds, and probably the result would have been that we 
should have felt bound to modify the order as prtmd facie unreasonable and 
unsupported by anything before us. 


NOTES. 

[Crrounds of fixing the amount may be required to be stated and the High Court can 
interfere when the amount is excessive: — (1892) 16 Bom., 372; (1900) 23 All., 80.] 


[a Cal. 886] 

ORIGINAL CIVIL. 

The 21 at and 23rd May, 1877, 

Present : 

Mr. Justice Macpherson. 

Roychum Dutt 
versus 

Ameena Bibi. 

S^heriff — Right to Potmdage — satisfaction of Decree after attachment, 

but before sale. 

Certain immoveable property of the defendant was attached in execution of a decree 
which had been partly satisfied by the proceeds of a previous sale in execution. Before any 
proceedings for sale were taken under the attachment, the defendant paid the balance and 
satisfied the plaintiff's claim in full. Held, that the Sheriff was entitled to poundage upon 
the amount so paid in satisfaction of the debt, and satisfaction of the decree was ordered to 
be entered, and the attachment withdrawn, subject to the payment of such poundage. 

This was an application on notice on behalf of the defendant imthe above 
suit for an order that satisfaction of the decree [888] made in the suit be 
entered on the record, and that the attachment of the properties of the defend- 
ant be withdrawn without* payment of poundage to the Sheriff. 


1 CAL.— 76 
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The decree in the suit, which was on a mortgage^ was made on fche 28th of 
June 1875, and default having been made in payment of Bs. 29,991, the 
Bum found . due bye the Begistrar on taking the accounts, the mortgaged pro- 
perties were sold ; and a sum of Bs. 17,070 was received by the plaintiff in part 
satisfaction of his decree and costs. For the realization of the balance a 
prohibitory order was issued on 29th June 1876, under which certain immoveable 
property of the defendant was attached by the Sheriff of Calcutta. On the 10th 
May 1877, before any proceedings for sale were taken by the plaintiff, the 
defendant paid the balance and satisfied the plaintiff’s claim in full. 

The Sheriff claimed his poundage on the whole debt, but his right thereto 
was disputed by the parties, and the question was brought before the Court on 
motion. * 

Mr. Stokoe for the Defendant, in support of the application, referred to 
s. 201, Act VIII of 1859, In the matter of the Bombay Joint Stock Corporation', In 
re Sheriff of Bombay (6 Bom. H.C., O.C., 22), Bex v. Robinson (2 Cr. M. & B., 
334), and Vinayak Vas'iidev v. Ritchie Stewart (4 Bom. H. C., O. C., 139), and 
contended that the Sheriff was only entitled to poundage on the amount 
actually levied by him in execution, not on the amount afterwards received 
from the defendant in satisfaction of the debt. 

Mr. Jackson for the Sheriff contended, that the Sheriff was entitled to 
poundage on the whole amount of the ^ebt ; his right accrued on the execution 
of the writ. He referred to Miller v, Abbott (1 Str. Mad. Cas., 182), Miles v. 
Harris (12 C. B., N. S., 550), and to the following cases in which orders had 
been made on the present question in favour of the Sheriff *, — Nittianund Paul 
v. Nobin Chunder Ohose, 10th July 1876 ; In re Brojonath Ckowdhry, 22nd 
May 1875 ; In re Jodnnath Shaw Ghowdhry, 29th July 1876 ; Kherodmony 
Dossee v. NoUn Cunder Ghose, 14th December 1875 ; Indra [387] Chand 
Johitrry v. Snruth Chandra Ghose, 6th July, 1876 ; and Pearson v. Madhth 
Chunder Ghose, 18th April, 1872. ' 

Mr. Stokoe in reply. 

Cur. adv, vult. 


* This case came before the Court (MacphbrsON, J.) on the 18th of April 1872, in the 
form of a motion, objection being taken to the following ruling of the taxing officer of the 
Court in the taxation of the costs of the suit. 

In this case the Sheriff’s claim to poundage on the amount endorsed on the warrant 
of arrest, which was executed by him against the defendant Madbub Chunder Ghose in 
execution of the decree in this suit, is contested on the ground that no portion of the amount 
endorsed on the writ was levied, the defendant having been 'discharged from custody 
by the Court under the provisions of s. 273 of Act VllI of 1859 and s. 8 of Act XXIII of 
1861. t In the table of fees the entry as to poundage is : — ’Poundage on sums-levied under a 
writ of execution against the effects, or for taking the defendant in execution, for the first 


t [Beo. 273: — Any person arrested under a warrant in execution of a decree for money may, 
on being brought before t^e Court, apply for his discharge ou 
On what ftounds appli- the ground that he has no present means of paying the debt, 
^ion for discharge may either wholly or in part or, if possessed of any property, that he 
be made. is willing to place whatever property he possesses at the disposal 

^ of the Court. The applicatioi^ 'shall contain a full account 

of all propeky pf whatever nature belonging to the applicant, whether in expectancy or in 
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[888] The Com*t was of opinion that the Sheriff was entitled to poundage 
upon the sum actually compromised for, and granted the application subject to 
such payment of poundage to the Sheriff. The Sheriff’ to have the costs of 
the application. 

Attorney for the Defendant : Mr. GiUandcrs. 

Attorney for the Sheriff : Mr. Morgan, 

1,000 rupees at 5 per cent., and for the rest at per cent.' It refers to two classes of execu- 
tion, namely, execution against the effects, and execution against the per, sou. The word 
‘levied,’ as used in the entry, applies only to executions of the former class. It stands 
connected with the words ' under a writ of execution against the effects,’ but not with the 
words which follow, ‘ for takiijg the defendant in execution.’ 

'‘The Sheriff has always, both before and .since the establinhincnt of the High Court 
charged poundage as if his right thereto had accrued on his executing the warrant of arrest, 
irrespective of the ultimate result as regards the roalissation of the amount endorsed on 
the writ. 

“ In the table of fees of the High Court of Bombay the entry as to poundage is ‘ pound- 
age on every debt levied by execution, on every sum not exceeding 1,000 rupees, 6 per cent., 
on every other sum exceeding Rs. 1,()00, per cent.’ There can bo no question that the 
word ‘levied,’ as used in that entry, applies to executions generally. Yet, in deciding at 
Bombay the question, now raised for the first time here, it was held by Sir RlCHABD COUCH 
(then the Chief Justice of the High Court at Bombay) that, in order to satisfy the word ‘ levy* 
it is not necessary that the debt should have been paid, and that the words in the table of 
fees must be construed as entitling the Sheriff to poundage upon his executing a warrant of 
arrest in execution of decree — Vinayak Vastidev v. Hitchie Stewart (4 Bom., H. C., 0. C., 139). 
The facts of that case are similar to those in the present case, except that, whereas at Bombay 
the practice of claiming poundage, when the party u)idcr arrest had been liberated without 
any part of the debt being paid, was discontinued by the Sheriff after the year 1859, the same 
practice here has continued uninterruptedly up to the present time ; and except also that 
the entry as to {K)undago in the Bomhiy table of fees is less favourable to the claim of the 
Sheriff than the corresponding entry in the tabic of foes of this Court. 

I shall follow the decision in that case, but inasmuch as that decision is not binding 


possession, and whether held exclusively by himself or jointly 
Form of application. with others, or by others in trust for him (except the necessary 
wearing apparel of himself and his family and necessary imple- 
^ ments of his trade, and of the places respectively where such property is to be found, or shall 

state that with the exceptions above-mentioned, the applicant is 
Verification. not possessed of any property, and the application shall be igib- 

scribed and verified by the applicant in the manner hereinbefore 
proscribed for subscribing and verifying plaints. (Amended and supplemented by Act XXIII, 
1861, s. 8.)] 

[ See. 8 When a person arrested under a warrant in execution of a decree for money 
shall, on being brought before the Court, apply for his discharge 
l*rocedure on application on either of the grounds mentioned in section 273 of Act VIII 
for discharge by a person of 1859, the Court shall examine the applicant in the presence of 
arrested in execution of a the plaintiff or his pleader, as to his then circumstances, and as 
decree for money. to his future means of payment, and shall call upon the plaintiff 

to show cause why he does not proceed against any property of 
vi||iich the defendant is possessed and why the defendant should not be discharged and should 
the plaintiff fail to show such cause, the Court may direct the discharge of the defendant 
from custody. Pending any enquiry which the Court may consider it ncco.s8ary to make 
into the allegations of cither party, the Court may leave the defendant in the custody of 
the officer of the Court to whom the sexvice of the warrant was entrusted, on the defendant 
depositing the fees of such officer,^ which shall be as the same daily rate as the lowest rate 
charged in the same Court for serving process ; or if the defendant furnish good and sufficient 
security for his appearance at any time when called upon while such enquiry is being made, 
his security or sureties undertaking in default of such appearance to pay the amount 
mentioned in the warrant the Opart, may release the defendant on such security.] 
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18893 APPELLATE CIVIL. 

The 18th April, 1877. 

^RESENT : 

ME, Justice Markby and Mr. Justice Pbinsbp. 


Ch under Mohun Boy and others .....Defendants 

verstis 

Bhubon Mohini Dabea Plaintiff.''' 


Limitation — Petition in forma pauperis — Act IX of 1871, s. 4 explanation — 

Act VIII of 1859, s. H08. 

A put ill a petition to suo in forma pattperis for possession of certain foreclosed property 
within the time specified by the Limitation Act, but on her failing to appear on two occasions 
when called upon to give evidence of her pauperism, the case was struck ofi so far as thoappli- 
cation to sue infofma pauperis was concerned. At the instance of A the case, however, was 
again reopened, and a date fixed for her appearonce. Two days prior to this date, but at a 
time beyond the limijb fixed by the Limitation Act, A put in a petition asking that the petition 
which she then made to have her suit proceed as an ordinary suit might be joined with her 
application to sue in forma pauperis, and the suit be duly tried in the ordinary way. She 

on this Court, it will be open to the plaintiff to have the question decided .by this Court on 
any objection which he may be advised to make to my taxation.’* 

Mr. Marindin appeared in support of the application. 

Notice of the application was given to the Sheriff, but he did not appear. 

Mr. Marindin contended that nothing having been levied, the Sheriff was not entitled to 
poundage ; the bringing up of the debtor was not a levying of the debt, as under certain 
circumstances the debtor could be discharged by the Court. Under the table of fees in the 
old Supreme Court, it was hold that the Sheriff was entitled to poundage immediately he 
took the debtor in execution : See MiRer v. Abbott (l Str. Mad. Gas., 182). But the position 
of the Sheriff has been entirely altered since the passing of Act VIII of 1859 : see In re 
Sumbho Chundsr Holder (Bourke’s Rep., 59). This alteration was not brought to the notice 
of the Bombay Court, and that decision consequently loses a great deal of its weight. The 
words moreover of the rules relating to fees at Bombay are different from those at Calcutta, 
which further distinguishes the case. The Calcutta rule — see Broughton’s Civil Procedure 
Code, 741, — is also different from the old rule : see Smoult and Ryan’s Rules and Orders, 
vol. ii, p. 284. The Sheriff does not act now as the agent of the parties, but as the Officer of the 
Court ; his duty is only to execute the warrant of the Court, and either bring the debtor 
before the Court at once, or make him over to the superintendent of the jail. That officer 
was formerly the Sheriff, so that then the debtor remained in the custody of the Sheriff, who 
was responsible. In his present position he is not responsible, at any rate when he has 
delivered the debtor to the superintendent of the jail. By Act XII of 1865, s. 8, no one is to 
be committed to the custody of the Sheriff, nor are writs for arrest to be issued to him. Tills 
is re-enacted by Act XII of 1867. 

Maophenoiif J, — I do not see that the difference betw^n the old and the now rules 
would justify me in putting a different construction on the new rule to that which was always 
put on the old one. 1 think I must decide as the ^mbay Court did. The order of the 
taxing officer is therefore upheld. 

^ * Special Anpe^ No. 1833 of 1875, from the judgment 'of the Second Subordinate Judge 

of Burdwa^i rcTOrsing a decree of tbe Munsif of that district^ dated 1st December 1874. 
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• 

also paid in the regular amount of stamp duty for an ordinary suit. On the point of limi- 
tation, heldt that the plaint must be considered as filed not on the day of filing the application 
to sue in forma pauperis, but on the day on which the stamp duty vjas paid and application 
made to have the suit tried in the ordinary way. 

The explanation tos.4 of the Limitation Act only applies in cases where, under s . 308 of the 
Civil Procedure Code, the applica^jion for leave to sue m forma pauperis is granted, and the ap- 
plication is numbered and registered as a suit (^oe Skinner v. Ode, I. L. B., 1 All., 280). 

Suit for possession of foreclosed lands. The plaint stated that three of 
the defendants, Modhu Sudun, Madhab Ghunder, and Seta Nath Boy, by a 
deed of conditional sale, dated the 24th September 1850, sold to the mother 
of the plaintiff the properties, the subject of the present suit, for a 
consideration of Bs. 200, on a verbal condition that the said properties 
should be released on payment of the purchase-[390]money within four 
years. On failure by the defendants to pay the money within the said period, 
the mother of the plaintiff foreclosed the mortgage on the 7th February 1860. 
Subsequently, the father of one of the defendants in the present case intervened 
on the allegation that part of the lands foreclosed belonged to him by purchase. 
The foreclosure suit was, thereupon, struck off on the 26th June 1861 ; leave, 
however, was reserved to the then plaintiff to bring a regular suit. On the 6th 
February 1873, the present plaintiff presented a petition to be allowed to sue 
in forma pauperis for the possession of the said lands, on the ground that her 
mother, the original mortgagee, had granted the said lands to the petitioner in 
November 1866. The petitioner was thereupon ordered to« appear and depose 
as to her pauperism on the 1st of March, but she failed to appear ; and again 
on the 15th of June she was ordered to appear, but she again failed to put in 
an appearance before the Court. The case was thereupon struck off' the file. 
Subsequently the petitioner applied for a review, which was granted, and she 
was ordered to appear on the 9th of August for the purpose of deposing to her 
pauperism. Before that date, on the 7th of August, she paid stamp duty 
sufiioient for a suit in the ordinary form, whereupon the application was 
registered for hearing as an ordinary suit. 

For the defendants it was contended that the suit was barred. 

•% 

The Court of First Instance held that the suit was instituted on the date 
when the plaintiff' paid the stamp for the suit, and not from the date of filing 
the original petition to sue in forma pauperis. The suit was, therefore, barred. 

On appeal the Judge remanded the*case, being of opinion that the plaintiff ’s 
claim would not be barred if she was actually a pauper on the 6th of Fel)ruary 
1873, and that the plaintiff' had had no sufficient opportunity afforded her to 
prove this fact. 

The Munsif, therefore, took fresh evidence on the point, and decided the 
Huestion of limitation in favour of the defendant : he also found for the 
defendant on the facts. 

The lower Appellate Court reversed the decision of the Munsif on the 
merits, but expressed no opinion on the question of limitation. 

[891] From this decision the defendant appealed to the High Court. 

Babu Hori Mohun Chuckerbutty for the Appellants. 
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I 

Babu Nolit Chunder Sen for fche Bespondent. 

The following Judgments were de^vered : — 

Markby, J . — We think on the face of these proceedings we must hold that 
the suit is barred by limitation. The mortgage is dated the 24th of September 
1850 ; the default was made on the 24th of September 1854 ; notice of foreclosure 
issued on the 7th February 1860. It is not shown on what date the notice 
was served, but the foreclosure must have become absolute some time before 
the 26th June 1861, because the case was struck off on that date with per- 
mission to bring a regular suit, as appears from the plaint. Therefore, the title 
of the plaintiff must have become absolute at least as early as the 26th June 
1861, and the suit would be barred on the 26th June 1873. 

Now, on the 6th February 1873, the plaintiff presented a petition to be 
allowed to sue in formd pauperis to recover possession. She was ordered to 
appear on the Ist March, and she did not do so. She was again ordered to 
appear on the 15th June, and she did not do so ; and the case was struck off so 
far as the application to sue in formd pauperis was concerned. The matter was 
reopened, and sl)e was ordered to appear on the 9th August. On the 7th August, 
that is, two days prior to the date on which she was ordered to appear, she put in a 
petition asking that the petition which she then made might be joined with her 
application to sue in formd pauperis^ and a number given to the suit, and the suit 
tried on the civil side of the Court. With that petition she paid in the regular 
amount of stamp fees as m an ordinary suit. The order was that the suit should be 
registered and proceeded with in the usual way. The question we have to decide 
is, whether we are to reckon the plaint in this suit as filed on that date, namely 
on the 7th August, or whether the plaintiff’ can take advantage of the clause in 
the explanation of s. 4 of the Limitation Act, which says that a suit in the 
case of a pauper is instituted when his application for leave to sue as a pauper 
is filed. It is, I think, clear that that provision in favour of a pauper only 
[392] applies in cases where, under s. 308 of the Civil Procedure Code, the 
application for leave to sue in formd pauperis is granted and the suit is numbered 
and registered. In that case, by the provisions of that section, the application 
becomes the plaint in the suit, and the suit is considered as having commenced 
when the petition, which has subsequently been turned into a plaint, was filed. 
But in this case, in consequence of the second application made by the plaintiff 
herself, enquiry into her pauperism was stopped, and she elected to proceed in 
this case as an ordinary suitor and not as a pauper. I think wc must take it 
that she having put in that petition stood merely in the same position as if she 
had filed her suit on that date. The Pistrict Judge seems to think that she 
will be entitled to the benefit of the explanation of s. 4 of the Limitation Act, 
if she was in fact a pauper when the original application to sue as a pauper 
was filed. I think he had no right to reopen that matter at ail when it was 
closed on the application of the plaintiff herself. In order to give her the 
benefit of that explanation it was necessary that her application should be 
granted, in which case only her original application for leave to sue as a 
pauper could be treated as a plaint. Therefore, the date on which the present 
suit was filed being the 7th August 1873, and the date on which she was entitled 
to possession being on some day prior to the 26th June 1861, the suit is neces- 
sarily barred. The decision of the Court below will be reversed and the suit 
dismissed with costs. 

PrlnBejP, J. — I wish to add only a few words. The decision of this 
dourt will - proceed on the point of limitation on the facts which are most 
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favourable to the plaintiff. The point now under decision c , 
the question as to whether the application to sue as a pauper is to be treated as a 
plaint. The application can be treated <as a plaint only when the leave to sue 
as a pauper has been granted. In its present state, it is, therefore, incomplete. 
It is only made complete so far as the present suit is concerned by the pay- 
ment of fees ; and, therefore, it became a plaint on the 7th August 1873, on 
which date it was clearly barred. 

Appeal allowed. 


NOTES. 

[ LIMITATION IN RESPECT OF SUITS IN FORMA PAUPERIS - 

I. front tlie date of application, 

(rt) when it is granted and registered : — (1876) 1 All., 230 ; (1879) 2 All., 241 ; See also 
(1881) 4 All., 37. 

(6) when before the disposal of the application, Court fee is paid -(1900) 28 Cal., 427. 

II. frmti the date of ftling the plaint, 

(а) when the application is refused ; but otherwise >^heii leave having been given, the 

applicant is subsequently dispauperised : — (1895) 17 All., 526 ; (1896) 18 All., 206. 

(б) even when extension of time was granted for paying in the Court fees : — (1896) 20 

Bom., 508. 

III. As for the legal representative’s position when the applicant dies pending disposal, 
see (1906) 33 Cal., 1163 : 4 C. L. J. 234.] 

[398] APPELLATE CIVIL. 

The ^Srd April, 1^77. 

Present : 

Mb. Justice Markry and Mr. Justice Pbtnsep. 

Haghunioni Audhikary one of the Defendants 

versus 

Nilmoni Singh Deo Plaintiff.'’' 

Limitation — Act (IX of 1871), sch. II, art. 60 — Money obtained 
by Collusion and Fraud. 

A suit for the recovery of money obtained by fraud and collusion is a suit for money 
received by a defendant for the plaintiff’s use, and, therefore, under art. 60 of the second 
schedule of Act IX of 1871 i.s barred unless brought within throe years of the date when the 
money was received. 

Suit for the recovery of Eb. 507-6. The plaint stated that one Prankisto 
Mitter had deposited the sum claimed in the collectorate in the name of the 
plaintiff, and that the first defendant, in collusion with the second defendant, 
on the 13th of January 1869, without the knowledge or consent of the plaintiff, 
took out the said sum of money from the collectorate. The plaint was hied on 
the 2lBt January 1874. The defendants pleaded limitation. 

* Special Appeal No. 1610 of 1875, from the decision of J. S. Davies, Ksq., Judicial 
Commissioner of Manbhoom, dated the 29th March 1875. 
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The lower Appellate Court held that the suit came under artsi. 48 and 90 
of Act IX of 1871. The period of limitation was, therefore, to be computed 
from the date on ^ which the money* was demanded by the plaintifiF. Such 
demand having been made within three years of the filing of the plaint, the suit 
was not barred. 

a 

Against this decision the first defendant preferred a special appeal to the 
High Court. 

Baboos Umi Chunder Banerjee and Tamick Nath Sen for the Appellant. 

Baboo Bhobany Churn Dutt for the Respondent. 

The Judgment of the Court was delivered by 

Markby, J. — It seems to us that the decision of the lower Appellate Court 
is wrong. The suit is brought to recover a [894] specific sum of money 
which the plaintiff says the defendant No. 1, in collusion with defendant 
No. 2, without his knowledge and consent, had obtained from the colleccorate. 
The defendants pleaded limitation. The Court below thinks that the case 
is governed either by art. 90 of the 2nd schedule of the Limitation Act 
or by art. 48. Art. 90 provides for a suit by a principal against his agent 
for moveable property received by the agent and not accounted for. The 
plaintiff does not sue the defendant as his agent, he does not admit that 
the defendant was his agent. On the contrary, he denied that the defend- 
ant was his agent, and the Court below does not find that the defendant was 
so. Therefore it cannot possibly be brought under that head. Art. 48 clearly 
provides for a case in which a suit is brought to recover moveable property 
acquired by means of a criminal offence. The words used are : For 
moveable property acquired by theft, extortion, cheating, or dishonest mis- 
appropriation, or conversion,” following exactly the language of the Penal Code. 
Now the plaintiff in this case does not allege that the defendant committed 
either of those criminal offences. He does not sue the defendant on the ground 
that he had committed a criminal offence, but that by means of some fraud 
in combination with another person he got possession of the plaintiff’s 
money. Now, that is exactly the case which would be covered by art. 60 
of the schedule of the Limitation Act, if we read that article as we think we 
ou|ht to do in connection with the English law. A suit for money received 
by the defendant for the plaintiff’s use evidently points to the well-known 
English action in that form, and it appears from two cases quoted in Bullen and 
Leake on Pleading, 3rd edition, page 47," that that form of action is appro- 
priate to the recovery of money under such circumstances as these. It is said 
there that where the defendant has wrongfully obtained the plaintiff’s money 
from a third party, as by a false pretence, it may be recovered in this Court. 
So, where defendant wrongfully obtained from the plaintiff’s debtors the 
[395] payment of their debts under a fraudulent misrepresentation that he 
had an authority to collect them, the plaintiff was held entitled to recover the 
amount under this count. We think, therefore, that art. 60 of the 2nd 
schedule of the Limitation Act contains the law which ought to govern this 
.case, and that the limitation ought to run not from the time when the money 
was demanded but from the time when the money was received. The money 
in the present case was received so long ago as January 1869, and this suit 

• The eashs alluded to by the learned Judge are Litt v. Martindale, X8 C. B., 314 : and 
4 ndr 0 WB SkmUy, 26 L. J., Ex., 323. , 
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was not brought until 1874. Therefore the claim is clearly barred. The 
decision of the lower Appellate Court is reversed, and the suit dismissed with 
costs in all the Courts. * 

Appeal allowed. 


MOTES. 

[See (1905) 32 Gal. 527 at 533 : 1 0. L. J., 167 where all the cases have been collected and 
reviewed by MOOKEKJEB, J.] 


[2 Cal. 895] 

APPELLATE CIVIL. 

The 31st March, 1876, 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Birch. 

Hendry One of the Defendants. 

versus 

Mutty Lall Dhur and others Plaintiffs."' 

Sale in execution of decree against representative of deceased Mahomedan — 
Mahomedan law — Debts — Purchaser of share of estate, Bight of, 

B R, a Mahomedan, had incurred debts for repairs to a house of which he owned an 8>aniia 
share, and after his death his daughter S, who was entitled to a 5-anna share of his estate, 
and who had taken charge of his property and obtained a certificate under Act XXVII of 1S60, 
directed further repairs to be done to the estate. The debts then incurred by B B and B not 
having been paid, the creditor brought a suit against S, as representing her father’s estate 
to recover them, and having obtained a decree, the house was sold in execution thereof, and 
purchased by H in May 1874. 6 R at his death left also a sister, who was entitled to a 

3- anna share of his estate, but who had been for some years absent on a pilgrimage to Mecca. 
On her return she in January 1874 sold her interest in the house to M, In a suit by M 
against S and H for possession of the share so purchased by him— Held, that S did not 
represent the whole estate of B R, and the share purchased by the plaintifi did not pass under 
the execution sale to H ; the plaintifi, therefore, was entitled to recover. 

This was a suit to recover possession after partition of a share in a certain 
dwelling-house and land in Seald^h, which [396] the plaintiff had purchased 
under a kobala, dated 2nd January, 1874. 

One Buzloor Bohim died on 13th January, 1871, leaving a daughter 
Surfurunnissa Begum, a widow Fatima Ehanum, and a sister Sadurunnissa. 
Buzloor Bohim, at the time of his death, was owner of an 8-anQa share in the 
house and land in Sealdah ; the other 8-anna share belonged at the time of this 
suit to one Khodejannissa, who acquired it by purchase. Of the 8-anna share 
owned by Buzloor Bohim, Surfurunnissa was entitled to a 5-anna share (to a 

4- anna share by right of inheritance from Buzlloor Bohim and to a 1-anna 
share under a kobala executed in her favour by Fatima Khanum), and the 
remaining 3-anna share belonged to Sadurunnissa Bibi. During his lifetime 
and at his death Buzloor Bohim was indebted to Messrs. Anderson, Wallace, 

* Special Appeal No. 1200 of 1875, again&t the decree of Alox. J. Maclean, Esq., Judge of 
Zilla 24-PergannaB, dated the 4th of June 1879, reversing a decree of Baboo Mohendro Nath 
Bose, first Subordinate Judge of that district, dated the 5th of April 1875, 


1 OAIi.— 76 
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& Oo. for repairs done by them, and after his death they filed a suit agaipst 
Surfurunnissa who had obtained a certificate and taken charge of 

BuzIoot Bohim's property, styling her the daughter and representative of 
Buzloor Bobim, to recover that debt, and a further sum for rej^irs w|iioh 
had been executed at Surfurunnissa 's direction sinoe Buzloor Bobim*B desktb. 
That suit was undefended, and a decree was made against Surfurunnissa, in 
execution of which Surfurunnissa’s interest in the house and land was sold, 
and purchased by certain persons — Hendry and Hubbard — in May, 1874, 
For some time before Buzloor Bohim’s death, Sadurunnissa was absent on a 
pilgrimage to Mecca, and did not return till 1873. In January, 1874, she sold 
her interest in the dwelling-house and land to the plaintiff, who, possession 
being refused him, accordingly brought this suit for possession of his vendor's 
3-anna share, making Khodejannissa, tiendry, Hubbard, and Surfurunnissa, 
defendants. 


The defendant Hendry defended the suit and submitted in his written 
statement that the decree in execution of which he and Hubbard purchased 
was passed against Surfurunnissa as representative of Buzloor Bohim ; that the 
interest of the latter passed by the sale, and that, consequently, nothing was 
left for the plaintiff’s vendor to transfer, and the plaintiff had no title pn which 
to found his suit. The Subordinate Judge, referring to [897] the case of Ishan 
Chundet' Mitter v. Buksh Ali Soudagur (Marshall, 614) was of opinion that the 
right and interest of Buzloor Bohim passed by the sale in execution of the 
decree in the suit against Surfurunnissa, who had been sued as his daughter 
and representative. He, therefore, dismissed the suit. 


The Judge on appeal was of opinion that the present case was distinguish- 
able from that referred to by the Subordinate Judge, inasmuch as the debt 
was principally incurred after Buzloor Bohim’s death ; and as Sadurunnissa 
was not a party to the suit against Surfurunnissa, the estate of the deceased 
was not fully represented. He, consequently, held that the sale in execution 
against Surfurunnissa could not bind the share of the estate to which 
Sadurunnissa was entitled, and gave the plaintiff a decree for the share sued for. 


The defendant Hendry preferred a special appeal to the High Court, on 
the ground (among others) that by the sale in execution all the rights of 
Buzloor Bohim became vested in him, and Sadurunnissa, as the sister and one 
of the heirs of Buzloor Bohim, could not have any rights in the property in 
dispute as heir till the debts of the estate were paid. 

The Advocate-GeneraU Offg. (Mr. Paul), for the Appellant. 

Baboo Mohini Mohun Boy for the Bespondents. 

The Judgment of the Court was delivered by 

Garth, C. J, — In this case the plaintiff claims a three-sixteenth share in 
a dwelling-house at Sealdah, one half of which is admitted to have belonged to 
the late Buzloor Bohim, who died in 1871. 

Buzloor Bohim, in his lifetime, had employed Anderson, Wallace, A Co., 
in Calcutta, to do some repairs to the house ; after his death his daughter 
Surfurunnissa Begum, who was entitled to five-sixteenth of the whole property, 
employed them to do further repairs. The price of these repairs not having 
b^n paidf Anderson, Wallace, A Co. brought an action [898] against 
Surfurimnissa Begum, as representing her father’s estate, to recover the sum 
due to them ; and having obtained a decree, the house was sold in execution 
under the decr^, and was purchased by the defendants Hendry and Hubbard. 
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M^l^while, a sister of Buzloor Bohim, Sadurunnissa Bibi» who had been for 
soitt^ time past on a pilgrima.4e to Mecca, and who was entitled to a three- 
sixteenth share of the property, returtied, and she sold tier interest to the 
plaintiff, who brings this suit to establish his right, insisting that the three- 
sixteenths which he purchased could not legally be sold, and were not in fact 
sold to Hendry and Hubbard under the decree. 

The defendants contend that Surfurunnissa Begum represented the whole 
estate of Buzloor Bohim, and that, therefore, his sister’s share was liable for the 
repairs and was properly sold under the execution. The learned Judge in' the 
Court below has found that Surfurunnissa Begum was not legally authorized 
to represent the whole estate of her father, and that, consequently, tlie decree 
and the execution sale which took place under it only affected her five- 
sixteenths of the property. 

Under these circumstances the throe-sixteenth share which belonged to 
Sadurunnissa Bibi being duly conveyed to the plaintiff*, became his property, 
and the learned Judge in the Court below was, in our opinion, perfectly right 
in making a decree in his favour. 

Thej,appeal will, therefore, be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ Sale in execution of decree against one of the ropresontabivos of a deceased Mahomedan, 
or the rights of other heirs, sec (1885) 7 AIL, 822 ; 28 All., 263. ] 

[899] FULL BENCH. 


The 22nd Jaamrif, 1877. 

Present : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Kemp, 
Mr. Justice Macphbrson, Mr. Justice Markby 
AND Mr. Justice Ainslie. 


The Empress 
versus 

Dwarkanath Chowdhry and another." 

. Stamp Act (XVIII of 1869), s. 29, and sch. II art. 38 — Instrument of 
Transfer — Prosecution by Collector — Intention 
to evade payment of stamp duty. 

The^used was prosecuced under Act XVllI of 1869, a. 29, for executing a document on 
insufficiently stamped paper. The document recited that, " whereas A and B have sold to ms 
2 gandas 3 cowries of land under a kobala, dated the 9th of Jcyt 1283, in lieu of a consideration 
of Bs. 695, and wheras I have returned to the vendors in all 4 cottas of land worth about 
Bs. 25, and whereas in lieu of the said hind the said vendors have given me 4 cottas of zerait land 
held by them, now I or my heirs shall have no objection or contest whatever in regard to the 
mutual exchange of lauds between the vendors and me, the purchaser ; heucc 1 have executed 

* Reference in Criminal Motion N6. 1112 of 1876, by Mr. Justice AlNSblE and Mr. Justice 
MOBBtS, dated the 6th September 1876. 
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this ohitfci by way of con vayanoe or deed of exchange, which may be of service when requi|^,’! 
This document bore a stamp of eight annas, and it was executed only by the accused and^- 
sented by him for regictration. Held^ that the document was an instrument of transfer within 
the meaning of art, 38, sch. II, Act XVIII of 1869. Held also, that a Magistrate is bound, 
for the purpose of ascertaining whether any and what penalty should be imposed, to consider, 
whether a person prosecuted under s. 29, Act XVIII of 1869, had any intention to defraud by 
evading payment of stamp duty. 

The accused Dwarkanath Ohowdhry employed the accused Ghotay Lall, 
a mooktear and revenue agent of the Darbhangah Court, to prepare for him a 
document which was to be registered in the Darbhangah Sub>Begistrar’s office. 
Ghotay Lall, accordingly, prepared the document, and Dwarkanath executed it 
and presented it for registration. The document bore a stamp of eight annas. 
It recited that “ whereas Inderman Chowdhry and Mon Chowdhry, sons of 
Baktwar Chowdhry, residents and shareholders and maliks of mouzah Paucbole 
t400] Kris, pergannah Bamchowand, have sold to me 2 gandas 3 cowries, being 
a quarter share of 11 gandas 2 cowries of the entire 16 annas of a certain estate 
under a kobala, dated 9th Jeyt, 1283, F. S., in lieu of a consideration of 
Bs. 695 ; and whereas out of that share covered by the said deed of sale I have 
returned to the vendors in all 4 cottas of land, worth about Bs. 25 ; and where- 
as in lieu of the said land the said vendors have given me 4 cottas of zerait 
land held by them situated in mouzah Pauchole Kris, pergannah Bamchowand 
aforesaid, now I or my heirs shall have no objection or contest whatever in 
regard to the mutual exchange of lands between the vendors and me, the purcaser. 
Hence I have executed this chitti by way of awazanama, or deed of exchange, 
which may be of service when required.’' The document was signed only by 
Dwarkanath Chowdhry. The document being found to be insufficiently stamped 
was impounded by the Sub-Begistrar and sent by him to Mr. A. P. Macdonell, 
the Officiating Magistrate in his capacity of Collector, by whom the accused 
were prosecuted under s. 29, of the Stamp Act, XVIII of 1869. The defence 
of Ghotay Lall was, that he merely copied out the document from a draft, and 
was unaware at the time that the paper was insufficiently stamped, and that 
he could not be convicted under s. 29. Dwarkanath stated that he did not 
know what stamp was necessary, and that he had no intention to defraud the 
Government. 

• • The Deputy Magistrate, Baboo Gobind Mohun Ghose, acquitted Ghotay 
Lall on the ground that he could not be legally convicted under the section. 
As to Dwarkanath, he referred to the Government Order, 2857 of 4th December 
1875 (15 B. L. B., Bev. Gir., 59), and held that proof of fraudulent intention 
was unnecessary, and the offence was complete when the terms of s. 29 were 
contravened, and it was no defence to say there was no intention to evade 
the law. Dwarkanath was, accordingly, convicted and sentenced to pay a fine 
of Bs. 20. The Officiating Magistrate was of opinion that Ghotay Lall had been 
illegally acquitted, and that he ought to have been found guilty of " making ’ 
[401] the document under s. 29 of Act XVIII of 1859. He, therefore, referred 
the case to High Gourt. 

The case came before Air^SLlE and MoBRis, JJ., who referred it for the 
orders of the Chief Justice, with the following remarks. 

AlNSLIE, J. — The Officiating Magistrate of Darbhangah (who is also the 
prosecnMng Collector) has made a reference to this Court in respect of the 
acquittai^of Chctay Lell, vJjch be IrWs to lave been illegal. As to this it is 
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s^lBoient to say that unless the Government sees fit to appeal against the 
sisfitence of ao:iuittal under s. 272 of the Code of Criminal Procedure this Court 
cannot interfere in any way. * > 

The record has been sent up, and on inspecting it several questions of 
considerable importance appear to arise ; and as the propriety of the conviction 
of Dwarkanath depends upon the solution of the first two of these questions, it 
appears to us necessary to consider them. 

In the first place there is the question whether the instrument on which 
this prosecution is founded is an instrument of transfer within the meaning 
of art. 38, Schedule 11 of the Stamp Act, or whether that article is not 
restricted to instruments by which a complete transfer binding on all parties 
thereto is effected. In the present case the instrument is only executed by 
Dwarkanath Chowdhry and not by Inderman and Mon Chowdhry, the other 
parties to the alleged exchange, nor are the latter in any way bound by it. 

Secondly, there is the question whether a Magistrate is not bound to 
consider the intention of the persons prosecuted. There is no evidence against 
Dwarkanath of an intention to defraud the Government, and he states in his 
answer that he had no such intention, and believed that the instrument was 
properly stamped as a conveyance of property of less value than Rs. 50 (the 
value stated in it is Rs. 25). The Deputy Magistrate does not base the con- 
viction on an inference of guilty intention deduced by himself from the facts, 
but on a ruling contained in an order of the Government of Bengal, No. 2857, 
dated 4th December 1875 (15 B. L. R., Rev. Cir., 59), to the effect that the 
question [402] of fraudulent intention is to be considered and determined by 
the Collector and not by the Magistrate. 

Thirdly, there is a question (which, however, rather arises upon the 
reference in respect of Chotay Lall, but which it would be well to express an 
opinion upon) whether a raooktear who writes out a fair copy of an instrument 
on a stamped paper of insufficient value can be said to ' make’ the instrument 
within the meaning of s. 29 of the Act. 

Considering the importance of the questions arising in this case, we think 
it desirable that it should be considered (as if it were a reference from the 
Board of Revenue under s. 41) by a Bench ol at least three Judges. • 

Let this be submitted to the Chief Justice for orders, and notice of this 
order be given to the Government Pleader. 

The case came on before a Bench of five Judges. 

The Legal Remembrancer (Mr. H, Bell) for the Crown. — It is not neces- 
sary to support a conviction under the Stamp Act that the prosecution should 
show that the* accused had an intention to evade the law. The offence under 
8. 29 of Act XVIII, 1869, is complete irrespective of intention — see Maxw^ell 
on Statutes, p. 80. There are many instances in which a guilty intention is 
not a necessary ingredient in the offence : offences for instance under the 
Cotton Frauds Act — Beg, v. Premji Bhagvan (10 Bom. Rep., 295), or under 
the English Adulteration Act — Boberts v. Egerton (L. R., 9 Q- B., 494), and 
under the Statute for the protection of those entitled to shoot gsune-^Watkins 
V. Major (L. R., 10 C. P., 662). For the mitigation of the fine the question of 
intention can of course be considered, but it is for the accused to show that 
be had no intention to evade the law. 
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’The Opinion of the Court was delivered by i; 

Garth, C.J. — ^On the first question raised in this reference, we are M 
opinion that the inArument on which t!iis prosecu-[4083 tion is founded is an 
instrument of transfer within the meaning of art, 38, schedule II of Act XVIII 
of 1869. 

• 

On the second question we hold that a Magistrate is bound, for the purpose 
of ascertaining whether any and what penalty should be imposed, to consider 
the question whether a -person prosecuted under s. 29 of the Stamp Act had an 
intention to defraud the Government by using a stamp of less value than that 
required by law. 

A Collector has power to prosecute in every case coming within the 
provisions of s. 24, but he is not to do so unless he shall have reason to think 
that there has been an intent to evade payment of stamp duty. If he does 
prosecute, the Magistrate is bound, under the terms of s. 29, to record a 
conviction, provided that it is proved that there has been a making, &c., of 
an unstamped or insufficiently stamped instrument : but the amount of fine to 
be imposed is left altogether to the discretion of the Magistrate, a maximum 
limit only being fixed by the law. It is impossible for the Magistrate to 
exercise any discretion in fixing the fine, or to say what fine ought in any 
particular case to be imposed, unless he is at liberty to determine whether the 
person prosecuted has used no stamp or an insufficient one from a bond fide 
mistake, or from carelessness, or with intent to evade payment of the stamp 
duty. 

It may be true that the Collector is not bound to offer any evidence of 
intention, or even to state the reasons which induced him to prosecute ; but the 
question of intention is, nevertheless, one which the Magistrate is bound to 
consider, and he must hear the statement of the accused and any evidence 
which he may offer in reference to it. 

A Collector may have formed his conclusion on insufficient grounds, or 
have ordered a prosecution without due consideration ; and the Magistrate is not 
bound to be guided so far as the question of penalty is concerned by the mere 
fact of the prosecution having been instituted. The present case shows that a 
person who enquires as to the proper stamp to be affixed to an instrument may 
be misled, and so become liable to prosecution even if he makes his enquiry at 
a place where [404] he may confidently expect correct information : for the 
registering officer who sent this document to the Collector has himself made a 
mistake as to the proper stamp to be used. He certified it as liable to a 4-rupee 
stamp, whereas the stamp prescribed by art. 38, Schedule II, is Bs. 16. Had the 
accused enquired at the Registry Office, and used a 4-rupee stamp, he would still 
have been liable to conviction on prosecution ; but if a Collector were so 
unreasonable ae to prosecute in such a case, a Magistrate would clearly be bound 
to consider the facts put forward by the defendant, and to give effect to the 
defence of bona .tides by discharging the accused with a nominal fine. 

A bond fide mistake may not he a complete defence, even if proved beyond 
a doubt ; but it cannot be said that it is no defence. 

As it appears that the judgment of the Deputy Magistrate was arrived at 
without duly considering the merits of the case before him, so much of that 
order as imposes a fine must be quashed. The Legal Remembrancer has stated 
that the Government has determined that the fine realised from Dwarkanath 
Obowdhry . ehali ;be refunded, whatever the merits of this case ; it is, therefore 
unnecessary to direct the Deputy Magistrate to reconsider his order. 
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; #a sentence passed upon Dwarkanath Chowdhry on the 4th July 1876, 

py the Deputy Magistrate of Darbhangah is set aside, and it is ordered that 
the fine of Bs. 20 imposed on him, if /balised, be refunded) 


M0TE8. 

[ See Qu^n-Envgress v. Verikatrayadu (1888) 12 Mad., 281, wbere it waa held that this 
case had no application in oases within sec. 63 of the Stamp Act 1 of 1879.] 

[408] APPELLATE CRIMINAL. 

The 16th, 18th and 21st June, 1877, 

Present : 

Mr. Justice Markby and Mr. Justice Prinsep. 

The Empress 
versus 
Donnelly. 

In the matter of the Petition of Donnelly. 

Criminal Procedure Code (Act X of 1872), s. 215 — Discharge of 
accused — Revival of proceedings — Evidence — 

Magistrate — Competent witness. 

It is illegal and ultra vires on the part of a Magistrate to revive before himself criminal 
proceedings against an accused who has already been discharged under s. 215 of the Criminal 
Procedure Code where no further evidence is procurable than that which was before the Court 
on the first occasion. Per Markby, J. — When the discharge has been improper, the only 
proper course open to a Magistrate is to report the case to the High Court for orders, and 
that Court, if of opinion that the accused has been improperly discharged, will order a 
retrial. 

Per Curiam, — A Magistrate cannot himself be a witness in a case in which he is the sole 
Judge of law and fact. Per MaBKBY, J. — ^Where in such a case he has given his evidence 
and convicted the aocu.sed, his having so acted makes the conviction bad. Per PlUNSEP,«J. — 
The conviction is noc absolutely bad. It is open to the Court to uphold the conviction, if it 
is of opinion that, after rejecting the Magistrate's evidence, there is other evidence sufficient, 
if believed, to support the conviction. 

This being a proceeding under s. 297 of the Criminal Procedure Code, the Court refused 
to go into the evidence. 

The facts of this case were as follows. On the 7th of April Baboo Hem 
Nath Bose, the postmaster of Howrah, preferred a complaint to the Magistrate, 
that a letter bearing an obliterated or twice-used stamp had been detected 
among the letters posted in his district. The suspicious letter was handed 
over to the Magistrate, who, on the following day, took the evidence of the 
Postmaster and some of his subordinates. On the ISth April, Mary Donnelly, 
the writer of the letter, appeared on a summons, and was examined by 
the Magistrate. She acknowledged that the letter was in her handwriting, but 
denied having affixed the stamp ; in explanation she stated that she had given 
[406] a cook named Ismail two pice to purchase a stamp and put upon the 
letter. Bobert Inglis, the stepfather of the accused, was also examined. The 
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Distriot Superintendent of Policoi under the direction of the Magistrate, made' 
a further investigation, and examined afresh the accused and her step-fath^ ; 
tvro young brothers of the accused Vere also examined, as also the cook 
Ismail, who asserted that the accused had never given him any letter to post. 
By a letter dated* the 28th of April, Mr. Pellow, the Magistrate, informed 
the Postmaster that, on a consideration of the eyidence as taken by him, and 
also from the facts stated in the Police report, he considered it hopeless to bring 
home the case to the accused, and he thereupon discharged her. The dis- 
charge order was endorsed at the back of the Police report. On the next 
day the Postmaster in reply to the Magistrate’s letter called his attention to 
the fact that the word ' stamped ’ had been written across the suspicious stamp, 
and asserted it as his opinion that the woman herself knowingly used the 
defaced stamp, and concluded by asking the Magistrate to try the case. On 
receipt of this letter, Mr. Pellow issued a warrant for the arrest of the 
accused, and on the 4th of May began a second proceeding against the accused. 
So much of the evidence of the Postmaster as is material was as follows : 

“ I saw clear marks of defacement not by the stamp of my office. I observed 
also the word ' stamped ’ written over the stamp. It appears to be in the 
same handwriting as the address. I noticed this at the time I first saw the 
letter. I did not mention this in my deposition, because I was not asked by 
the Court. I brought the letter personally to the Magistrate, and did not 
submit a written report. I mentioned the fact then that the word * stamped ’ 
was written over the stamp." The former witnesses from the post office were 
again examined as in the first proceeding. Mr. Pellow, the Magistrate, also 
examind himself as a witness. His deposition was as follows : 

“ I recognize this letter : it was given me by the Postmaster of Howrah 
on the 6th or 7th April last. He personally showed me the defaced stamp, 
and spoke to me a few minutes on the subject. I ordered a prosecution, and 
took up the case myself. I opened the letter, and took evidence as Magistrate. 
I then referred the matter to the Police. Mary Donnelly, the present 
[407] defendant, was summoned and made defendant after the Police inquiry. 

** Believing that there was no evidence to prove who affixed the defaced stamp, I 
discharged Mary Donnelly on the 27th of April. The Postmaster then wrote a 
letter, No. 142, on the 29th April, pointing out that the word * stamped ’ was 
written over< the stamp, and I in consequence took up the case again. The 
letter has never been out of my custody since the 6th or 7th of April when 
first made over to me, except to show parties in the course of the trial. It has 
been always left locked up in my box. I don’t recollect the Postmaster point- 
ing out the word ‘ stamped ’ written over the stamp, but he may have done so. 

The cook Ismail was also examined, who repeated his previous story. The 
Magistrate thereupon drew up a charge against the accused under s. 262 of 
the Indian Penal Code, and having taken the defence and examined the witnesses 
produced on her behalf, found her guilty of the charge, and sentenced her to 
two months’ rigorous imprisonment. The accused appealed to the Sessions 
Judge of Hooghly, who, however, confirmed the decision and sentence of the 
Magistrate. On an application by the petitioner to the High Court, under 
s. 297, the record of the case was sent for from the Court below. 

Mr. Jackson for the petitioner. — There is no evidence in this case to 
uphold the conviction. The conviction is also bad on the ground that the Magis- 
trate could not appear as a witness in a case in which he was sole judge. In 
Qmen v. Mukta Sir^h (4 B. L. R., A. Cr. 16), Norman, J., has collected the 
English cases on t^is point, which are all in flavour of this contentipn. The 
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EagUsh law on the point only goes to the extent of permitting a Judge to be a 
witjhess in a case where he is not the only Judge trying the case ; Bacon's 
Abiidgment, Tit. Evidence, p. 206 ; seef also Hackers' case CKelyng’s Bep., 12). 
The Magistrate further had no power to revive the prosecution against the peti- 
tioner after she bad beensdischarged. Sections 14.2 and 215 of the Criminal 
Procedure Code may be supposed to confer this power ; but ss. 295 and 296 
clearly show that it was the in-[408]tention of the Legislature to reserve the 
exercise of this power to the High Court alone. The point has already been 
decided in In re Mohesh Mistree (I. L R., 1 Cal., 282). • Jint Sahoo v. Bheekon 
Boy (18 W. R., Cr., 39) may be referred to as supporting the opposite 
contention, but there COUOH, C. J., points out that the Magistrate had, on 
the second occasion, some fresh evidence before him, which is not the fact 
in this case ; see also Kistoram Mohara v. Anis (20 W. R., Cr., 47). 

The Legal Remembrancer (Mr. H, Bell, with him the Junior Government 
Pleader, Baboo Juggadanand Mookerjee) for the Crown. — In this case there was 
no necessity for the Magistrate to have made himself a witness. He might 
have taken judicial cognizance of every fact stated by him as witness. The 
evidence is immaterial, and there is sufficient on the record independently of 
the Magistrate's evidence to support the conviction. The action of the Magis- 
trate cannot, therefore, be a ground for reversing the orders of the lower 
Courts ; see s. 167 of the Evidence Act. Hurpurshad v. Sheo Dayal (L.R. 3 Ind. 
App., 259, 286) and Kishore Singh v. Gonesh Mookerjee (9 W. R., 252) are cases 
in favour of the power of a Judge to examine himself as a witness. An American 
case, Boss v. Biihler (2 Martin, N. S., 312), referred to by Taylor in his work 
on Evidence, p. 1173, seems to decide that a sole Judge cannot depose as a 
witness, but the author does not approve of that case ; see also Best on Evi^ 
dence, 3rd ed., 260. [Mabkby, J.— Mr. Best is there referring to trial by jury, 
and not to cases where a Judge tries the facts.] In England and America there 
would be no appeal from the facts. In this country, appeals are permitted ; 
and, therefore, the same objection does not apply. Under s. 118 of the Evidence 
Act, a Judge is not precluded from giving evidence — Queen v. Tarapersaud 
Bhuttacharjee (N. A. Rep., 1857, pt. II, p. 83). [Markby, J. — There is no 
reason at all given for that decision.] The decision of Norm AN, J., in Queen v. 
Mukta Singh (4 B. L. R., A. Cr„ 15) distinctly holds that a Judge is a competent 
witness, and can give evidence in a case tried before himself. Queen v. Bholanath 
[409] Sen (I. L. R., 2 Cal, 23) does not apply, because there it was held 
that the Magistrate had a personal interest in the case tried. No authorityHias 
been shown making it imperative that the Magistrate should have fresh 
evidence before him before he can try a case a second time. The Magistrate 
was competent, under s. 464, to withdraw the order of discharge. The evidence* 
on the second proceeding was given much more in detail ; there was, therefore, 
fresh evidence sufficient to bring the case within Hari Singh v. Danish 
Mahomed (20 W. R., Or., 46). Fresh evidence was not absolutely necessary — 
In re Bamjoi Mozoomdar (14 W. R., Or., 65). In re Mohesh Mistree (I. L. R., 
1 Cal., 282) does not apply ; all the Court there ruled was that a Magistrate 
cannot order a Subordinate Magistrate to proceed with a case under s. 142 ; see 
also Queen v. Tilkoo Ooala (8 W. R., Cr., 61), Jint Sahoo v. Bheekon Roy (18 
W. R., Or., 39), Kistoram Mohara v. Anis (20 W. R., Cr., 47), Sidya bin Satya 
(unreported, see Prinsep's Or. Pro. Code, 5th ed., 163). The record shows 
that the alleged first and second proceedings of the Magistrate were in fact 
one proceeding, — the second proceeding was only a continuation of the first. 

Mr, Jackson in reply. 

Cur, adv, vulU 
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The following Judgments were delivered : — 

Markby, J. (gbfter shortly stating the proceedings before the Magistrate 
continued) : — The petitioner appealed to the Sessions Judge 61 Hooghly, who on 
the 28th of May affirmed the conviction and sentence. The petitioner then 
applied to this Court to set aside, the conviction as illegal: firsts because the 
Magistraie had no power to revive the prosecution against the petitioner after 
she had been discharged; and, secomlly, because the Magistrate could not 
appear as a witness in a case in which he was the sole judge. On the argu- 
ment of the case, it was also contended that there was no evidence which 
would support a conviction. 

[410] As regards the last point, we intimated at the close of the argument 
for the petitioner, that there was some evidence. Of course we express no 
opinion whatever as to the sufficiency or otherwise of that evidence ; that is a 
matter into which this Court does not enter upon an application of this kind, 
nor is it desirable to comment upon this evidence ; but I may say with reference 
to an argument used by Mr. Jackson, that, in my opinion, that evidence does 
not consist solely of the comparison of handwriting made by the Magistrate. 

I proceed now to examine the grounds of law taken in the petition. 

With regard to the power of the Magistrate to revive proceedings against an 
accused person who has been discharged under s. 215, the law provides 
by that section that a discharge under it is not equivalent to an acquittal, and 
does not bar the revival of the prosecution for the same offence. By s. 142, 
also, any Magistrate duly empowered in any case which he is competent to try 
or commit for trial may, without any complaint, take cognizance of any offence 
which he suspects to have been committed, and may issue process to compel the 
suspected persons to appear. These two sections appear, no doubt, to leave the 
Magistrate, if properly qualified, free to revive any case he likes, whether the 
discharge be illegal, whether it be improper upon the evidence, whether it 
appears to the Magistrate that another offence has been committed than that 
charged, or whether fresh evidence which was not previously forthcoming has 
come to his knowledge. And the Magistrate could, under the sections, revive 
not only any case heard by himself, but any case heard by another Magistrate 
subordinate to himself : and having revived it, he could, under s. 44,* send it 


• [ Sec. 44 : — The Magistrate of the district or any Magistrate of a division of a district, 
may make over any criminal case taken up by him on suspi- 
^ Transfer of cases to Sub- cion, or brought before him on complaint, or on report by the 
ordinate Magistrate. Police, for inquiry or trial to any Magistrate subordinate to him 

to bo dealt with to the extent of the powers with which the 
Subordinate Magistrate may have been invested under the provisions hereinbefore contained. 

The Magistrate making the reference may, if the case was brought forward on complaint, 
before such reference, examine the complainant as prescribed in this Act ; but if he does not 
do so, the Magistrate, to whom the case is referred, shall proceed as if the complaint had been 
made to him. 

The order of reference shall bo recorded in a proceeding, and, if the case has been 
brought forward on the report of a Police Officer, shall be recorded on such report ; and 
all processes issued for causing the attendance of the accused person or the witnesses shall 
direct them to attend before the Magistrate to whom the case has been referred. 

The Magistrate making the reference may, if he thinks proper, retransfer to his own file 
the case referred under paragraph one of this section, and when he has done so, and not 
before, may proceed therein. ] 
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bft^k to the Magistrate who ordered the discharge for enquiry or trial. And 
this is precisely the same where there is a discharge under s. 195 " upon an 
enquiry by a Magistrate with a view to commitment to the Sessions or to the 
High Court. For all cases of discharge, therefore, the Magistrate would, under 
the section, appear to have the most absolute and uncontrolled power of 
reviving the proceedings against the accused. 

That this, however, was not the intention of the Legislature [411] is 
obvious from the provisions of ss. 295 and 296. A special proceeding is 
provided by s. 295 for the case in which an order (which in my opinion 
includes an order of discharge) is found to be illegal. All that the Magistrate 
can then do is to report the proceeding for the orders of the High Court. So 
by s. 296, if it appears to the Magistrate that some other offence has been 
committed than that of which the accused person has been discharged, be may 
direct the Subordinate Magistrate to enquire into that offence ; but this he can 
only do in a case which, when before that Magistrate, was a sessions case. If 
the Magistrate at the same time possessed the unlimited power of reviving 
proceedings in all cases of discharge and sending them down to his subordi- 
nates for further enquiry, which ss. 44, 142, 195 and 215 at first sight appear to 
give him, these provisions would be wholly meaningless. 

It is this difficulty of reconciling the provisions of ss. 295 and 296 with the 
extensive powers conferred by the earlier sections that seems to me to render it 
necessary to put some restriction upon, the literal meaning of those earlier 
sections ; and taking the whole Act, the only conclusion I can come to is, that the 
Legislature did not intend that the Magistrate should, as a general rule, have 
any power at all of revision over the proceedings of Subordinate Magistrates in 
cases of discharge. S. 296 gives that power in one special case only. If a 
Magistrate, therefore, thinks a discharge illegal or improper, it must be brought 
before the High Court ; in the first case, by a report of the Magistrate under 
s. 295 ; in the second case, by an application under s 297 ; when the High 
Court will, if the discharge was improper, order the accused to he tried or 
committed for trial. On the other hand, if there is any fresh evidence forth- 
coming, which was not before the Court when the first enquiry was held, then 
there is no necessity to revive the previous proceedings at all, and the Magis- 
trate can proceed without any reference to the High Court. This seems to mo 
to be a reasonable construction of the Act, and it is the only way in which I can 
reconcile all its provisions! That distinction was, I believe, first suggestecf in a 
reference by the Officiating Sessions Judge of Sylhet in the case Hari Singh 
V. [412] Danish Mahomed (20 W. E., 46). ‘ The learned Judges of this Court 
do not there say whether they approve of that distinction, but they affirm the 

•[Sec. 195 : — When a Magistrate finds that there are not sufficient grounds for committing 
the accused person to take his trial before the Court of Session 
When accused person to or High Court, or for remanding him. he shall discharge him, 
be discharged. unless it appears to the Magistrate that such person should be 

put on his trial before himself, in which case he shall proceed 
under chapter XVI, XVII or XVIII of this Act. 

Explanation J. — The absence of the complainant, except when the offence may lawfully bo 
compounded, shall not be deemed sufficient ground for a discharge, if there appear other 
evidence of a nature rendering a trial desirable. 

Explanation II. — A discharge is not equivalent to an acquittal and does not bar the revival 
of a prosecution for the same offence. 

Explanation III. — An order of discharge shall not ordinarily be made until the evidence of 
the witxiesses named for the prosecution has been taken.] 
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order ot Magistrate who had remanded the ease for a fresh enquiry upon tbe 
ground of there being “ further eyidenoe procurable which was Ojpt before tfie 
Court when the order of discharge was given/’ and not as the Sessions Judge 
points out on the ground of there being a “ failure of justice/’ But in a 
subsequent case (I. L. B., 1 Gal, 282) three Judges of this Court held that 
a Magistrate could not, of his own motion, revive a case where the accused 
had been discharged without examining all the witnesses for the prosecution. 
I was a party to this judgment, and of course it was not our intention to 
overrule the decision "of the late Chief Justice and Mr. Justice Gl^VER in 20 
Weekly Beporter, We could notdo so ; and it seems to me that these decisions 
are reconcilable in the way 1 have mentioned. I, therefore, hold that a 
Magistrate cannot, by his own order, revive proceedings where no further 
evidence is procurable which was not before the Court on the first occasion. 

The only question, therefore, is, whether in this case there was, on the 
second occasion, any such further evidence. I think there was not. Indeed, 
I confess I have great difiiculty in understanding what the first evidence is said 
to be. The petitioner was charged with using a defaced stamp; the envelope 
of the letter upon which the stamp was, was before the Court on the first 
occasion, and it is not denied that the stamp was also before the Court on that 
occasion ; but it is said that a certain word, which was at that time written 
partly upon the stamp and partly upon the letter, was not before the Court as 
evidence. How that is possible I really cannot understand. I agree with the 
Sessions Judge entirely that this evidence was before the Magistrate on the 
first occasion, but its effect had been overlooked. 

As to the second point, whether the conviction is illegal because the 
Magistrate himself gave evidence, that question seems to me to resolve itself 
into this. Is a sole Judge of law and fact competent to decide a case in which 
he has himself given evidence ? 

[ 413 ] It has been strongly contended on the part of the Crown that he is 
so, and that there is no impediment in law to a Judge giving evidence, and then 
disposing himself of the case by his sole opinion. No instance of this kind has, 
however, been found, and no authority of any Judge or text- writer has been cited 
in support of such a proposition. The English cases (they are very few and very 
old) do not go further than to establish that a person having to exercise judicial 
funcftions may give evidence in a case pending before him* when such evidence 
can and must be submitted to the independent judgment of other persons, 
exercising similar judicial functions, sitting with him at the same time [per 
NoBMAN, J., in Queen v. Mukta Singh (4 B. L. B., A. Cr., 15)] . No case in 
England is cited in which even ujider these circumstances a Judge has been 
called as witness in a trial on which he was sitting later than the trial of Lord 
Stafford. 

Two oases are cited as having occurred in this country — one, the case of 
Queen y. Tarapersaiid Bhuttacharjee (N.A. Rep., 1857, pt.ii,p. 83), and the other, 
the case before Mr. Justice Nobman above referred to. That learned Judge went 
into the matter on that occasion very fully ; and having carefully considered^ 
his judgment, I have come to the conclusion that he did not intend to carry' 
the law beyond that which he lays down as the result of the English cases. 
He is very careful to point out that, in the case before the late Nizamut Adawlut, 
the trial took place with the assistance of a Muhammadan law officer, who 
,^might have given a futwa acquitting the prisoner, and that if he had done so, 
the^lJudgb who gave that evidence could not have convicted him, but could 
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only , have referred the matter to the Nizamut Adawlut. Then he says at p. 19 : 

to tbn^ enactment of the Code of Criminal Procedure, when a Sessions 
Judge was trying a case with the assistance of a Muhamny^idan law officer, it 
would seem from the case cited and from the analogy of the English cases refer- 
red to, that the Judge might have given evidence in a case tried before himself. 
By the substitution of a system of trial with assessors, a different species of 
check was introduced. The assessors give their opinions, which the Judge is 
bound to record. The Judge [414]| must transmit an abstract of a trial to the 
High Court^ and on perusal of such abstract th^ Court nnray call for the record." 

The learned Judge seems, therefore, to think that the presence of the 
assessors brings the cases within the rule which he had derived from the English 
cases. Whether this is quite correct is, I think, open to some question ; and 
it is not quite consistent with what the learned Judge had himself asserted in 
an earlier part of his judgment. But that appears to me to have been the 
view at which the learned Judge ultimately arrived. 

In the absence, therefore, of any authority for the position that a sole 
Judge of law and fact may give evidence, and then decide a case in which he 
has been a witness, I refuse to give any countenance to what appears to me to 
be a most objectionable proceeding. Every one admits that it is highly objec- 
tionable for a Judge to give evidence even when there are other Judges besides 
himself. For my own part, I consider these objections so formidable that I 
would gladly see the practice of calling a Judge as a witness abolished in all 
oases. But these objections are greatly increased when the Judge who testifies 
is a sole Judge. The case is entirely in his hands. He has no one to restrain, 
correct, or check him. If he gives evidence upon any matter of importance, the 
party against whom his evidence tells could not venture to test his credibility 
either by cross-examination, or contradict it by other testimony. I need say 
nothing of the indecency of such a proceeding ; no one dare venture to defend it. 
The Judge would therefore give his evidence without the usual safeguards 
against false testimony — a position which has been over and over again 
repudiated. 

It was contended by Mr. Bell that the appeal to a higher Court was a check 
upon the Judge. To some extent it may be "so, but not a sufficient one. The 
Appeal Court would deal with the evidence including that of the Judge. But, in 
my opinion, the evidence of the Judge being practically incapable of challenge or 
contradiction ought not to be even taken. Moreover, a Court of Appeal is net a 
check in the same way thai Judges sitting together are a check upon each other. 
I am, therefore, of opinion that a Judge who is a sole judge of law and fact 
C41S] cannot give his own evidence, and then proceed to a decision of the case 
in which that evidence is given, and that upon this ground, also, the conviction 
is bad ; but as Mr. Justice Prinsbp has some doubts about quashing the 
conviction on this ground, it is better that our judgment should proceed upon 
the first ground only. 

The conviction and sentence are set aside. No application has, however, 
been made to us to order further proceedings, and we do not consider it 
necessary, of our own motion, to direct any further proceedings against the 
accused. 

Ppinsapi J, — It is unnecessary to repeat the facts connected with the 
case now before us, as they have been already fully stated. 

It is sought to set aside the conviction passed by the Magistrate on three 
grounds : first, because the evidence is not sufficient in law ; secondly, because 
the Magistrate, being a witness for the prosecution, is not, competent to try it as 
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the sole judge of law and fact ; thirdly, because, having discharged the acct^eed 
under s. 215 of the Code of Criminal Procedure, the Magistrate i^lvas not tom- 
petent to revive t]:\p proceedings and tuy the accused. 

On the first point, I entirely agree with my learned colleague that there is 
evidence which, if believed, is sufficient for the conviction of the petitioner. 
That evidence, as pointed out by Mr. Justice Markby, does not consist solely 
of a comparison of handwriting, and 1 am not prepared also to assent to the 
proposition contended for by Mr. Jacksm, that to establish an inference from 
a comparison of handwriting the evidence of an expert is absolutely necessary. 
Of course it is most desirable ; but to lay this down as an absolute rule would, 
in nearly every case in this count)‘y, exclude such evidence because experts are 
not procurable. The powers given to Appellate Eevisional Courts are suflBoient 
to correct any misapplication of such evidence. 

But before leaving this part of the case, I desire to state emphatically that 
I express no opinion on the value of that evidence or on the guilt or innocence 
of the petitioner. 

[416] On the second point, I consider that the authorities quoted in the 
judgment of Mr. Justice Nobman in Queen v. Mukta Singh (4 B. L. E., A. Or., 
15) are conclusive that one who is sitting as a sole judge is not competent also 
to be a witness. No case has been quoted in which this has ever occurred, and 
the inexpediency of such a rule as well as its possible evil results, are too obvious 
to call for explanation. The case cited by Mr. Bell does not establish this rule, 
or go further than to state that a Judge is not competent to state in the judg- 
ment or to consider facts which can only come from the mouth of a witness. 

But in the present caso I am not inclined to set aside the proceedings on 
this ground, because it seems to me that Mr. Fellow’s evidence was immaterial, 
and that if it be put out of consideration, there is evidence which, if believed, 
would be sufficient for the conviction of the petitioner. 

On the last point as to the competency of a Magistrate to revive a case 
after he has passed an order of discharge under s. 215, I find that several 
decisions of this Court restrict this power to cases in which there may be some 
frqph evidence forthcoming. Had this point been before us for the first time, 
I should not be disposed to question a Magistrate’s competency provided that 
he is invested with the power described in s. 142 ; but I do not feel justified in 
the present case in adhering to that opinion, which is opposed to that of so 
many Judges of matured experience. 

That there is no evidence which can properly be called fresh evidence is to 
my mind clear. The Magistrate considers that on the definition of ' evidence ’ 
and ' document ’ in the Evidence Act, he is entitled to consider the word 

* stsonped ’ written across the obliterated stamp to be fresh evidence, because his 
attention was not directed to it ; but I find it impossible to disconnect the word 

* stamped ’* from the actual stamp which admittedly was in evidence, or to hold 
that anything which a Magistrate or Judge may accidentally overlook, and whi^h 
it is difficult to understand how he could not have seen, can be deemed to be 
fresh evidence when his attention is especially [417] directed to what is practi- 
cally a part of it. In this case, also, the Magistrate’s own statement as a witness 
leaves it in doubt whether his attention was not drawn by the Postmaster to 
the word ' stamped.’ 
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Then the statement of the cook recorded only after the order of discharge, 
1S| ill 18 oontondod) frosli ovidonco. 3ut 6V6n if it wsts not proviously rocordod, 
it is clear that the nature of that statement was known to the Magistrate from 
the Police report on which he discharged the accused. He alludes to that 
statement in his letter to the Postmaster reporting che result of the case, and 
he did not think it necessary to examine 4ihat witness, who had been bound 
over by the Police to appear before him. 


Under these circumstances, 1 concur in quashing the conviction and 
proceedings'taken subsequent to the order of the Magistrate discharging the 
accused, holding that, under the rulings of this Court, the Magistrate was 
not. competent to revive the case ; and I further am of opinion that we should 
not, on our own motion, direct the proceedings to be revived. 

f. 


The order will render it unnecessary to consider the propriety of the sentence 
passed. 


Conviction quashed. 


NOTES. 

[ I. JUDGE BEING WITNESS IN THE SAME CAUSE— 

Applied to mamlatadar who had taken part in the negotiations and been witness as to 
valuation, acting as assessor : — (1892) 17 Bom., 299. 

Magistrate collecting evidence on local enquiry and being witness: — (1894) 21 Cal., 

920. 

Where the Magistrate directed and initiated proceedings against certain persons in respect 
of offences under I. P. C., ss. 143 and 150, and had taken an active part in dispersing the 
unlawful assembly, it was held that ho was incompetent to try the accused himself ; — (1893) 
20 Cal., 867. 

Personally interested’* in sec. 555 of the Cr. P. C., 1882, includes such interest as 
the District Magistrate must have had : — (1893) 20 Cal., 857. 

11. DISMISSAL OF COMPLAINT- 

It was hold in two cases, the case of Moliesh Mistri (1 Cal., 282) and thecaseof Donn^22^ 
(2 Cal. 405) that if the District Magistrate was of opinion that further proceedings should be 
taken upon the evidence on the record, he must refer the case for the orders of the High 
Court. The District Magistrate had at the same time the power of directing a further 
enquiry in one particular case, that is, where a complaint had been made, and such compldint 
had been summarily dismissed without the examination of witnesses (see s. 298 of the Code 
of 1872 as amended by s. 31 of Act XI of 1874). Section 437 of the present Code extends 
this power to the case of any abused who has been discharged (see the last ton words of the 
section), and it is very reasonable to suppose the Legislature in conferring upon the District 
Magistrate a new power, a power, that is, which he was not competent to exorcise under the 
law of 1872, considered it proper that this power should be exercised by him over those 
Magistrates only who are subject to his appellate jurisdiction : — (1884) 10 Cal., 268 dissented 
from 6 Mad., 18. 

Revival of proceedings when further evidence is forthcoming : — (1878) 4 Cal., 16. 

Dismissal of a complaint under Cr. P. 0., Act V of 1898, s. 203, is no bar to the Magis* 
trate rehearing complaint : — (1905) 29 Mad,, 126 F. B.=:16 M. L. J., 79'=1 M. L. T., 31. 

See also (1900) 28 Cal., 211. 

See also (1901) 28 Gal., 652 F. B.] 
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C«8] APPELLATE CIVIL. 

The 24th April, 1887. 

Pbesbht : 

Mb. Justice MABKBt and Mb. Justice Pbinsbp. 


Bhiro Kumari Debi Defendant 

versus 

Govind Shaw Tanti Plaintifif.* 


Declaration of title — Adverse possession — Case made in plaint — Issues. 

A declaration of title may be made upon proof of twelve yeary’ adverse possession. Such 
declaration cannot, however, be given on a title not disbinotly stated in the plaint or in the 
issues. 

Tirumalasami Reddi v. Ramasanii Reddi (6 Iifad. H. 0. Rep., 420) dissented from. 

Ram Lochun Chucherhutty v. Ram Soondur Chuckerbutty (20 W. R., 104) followed. 

This was a suit for the confirmation of possession of, and the establish- 
ment of the plaintiff’s jamai right in, 7 bigas of kheraji jamai lands, and for 
the setting aside an order and subsequent sale made in an execution-proceeding 
under s. 246 of the Code of Givil Procedure. The plaint stated that the lands 
in question were portion of an estate which originally belonged to one Bam 
Dhoba, and that the said Bam Dhoba sold them under a khosh-kobala to one 
Loohunkali, from whom the plaintiff purchased the said lands under a kobala 
on the 14th Joist, 1269 (27th May 1862), since which time the plaintiff* had 
been in possession of the said lands through bhag tenants, by annually paying 
Bs. 7-14-15 as th^ rent thereof to the maliks. The second issue fixed by the 
Munsif, and the only one now material, was, “ yhether the disputed land was 
held by Lochunkali by virtue of purchase, and is held by the plaintiff as alleged 
by him.” The Munsif held the plaintiff entitled to the relief sought for, on the 
ground that he had proved his own possession, and that of his predecssor Bam 
Dhoba, for twelve years before the institution of the present suit. The 
Oivjl and Sessions Judge, after remanding the case for further evidence, dismissed 
the* appeal by the defendant, on the ground that the [419] plaintiff and his 
vendor Lochunkali had together enjoyed twelve years* actual possession of the 
disputed property before filing his present suit for the establishment of his right 
and title, and was, therefore, entitled to a decree. 

The defendant preferred a special appeal to the High Court. 

Baboo Bash Behary Ghose for the Appellant. — Mere proof of possession for 
twelve years will not justify the declaration the plaintiff asks for in this suit — 
Tirumalasami Beddi v. Bamasami Beddi (6 Mad. H. C. Bep., 420) ; Umbica 
Chum Banerjee v. Digumburee Dabee (12 W. B., 429) ; Man Oobind Sircar v. 
Umbika Monee Dossee (16 W. B., 218) ; and Moulvi Abdoollah v. Shaha Mvjee- 
sooddem (16 W. B., 27). If the plaintiff wished to rely upon adverse posses- 
sion for the statutory period, such a case ought to have been set up in the 
plaint and raised by the issues — Huro Soonduree Debia v. Unnopoorna Debia 

* Special Appeal No. 1676 of 1878 from the decision of J. Tweedie, Esq., Ofig. Judge of 
Burdwan,'*' dated the 9th June 1876, confirming a decree of Baboo Gobind Ohunder Ghose, 
Munsif of Bishtopore, dated 30th May 1874. 
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(11 W. 660), Bijoya Debia v. Bydonath Deb (24 W. R., 444), and Bhaygo 
Mutty Bibee v. Mahomed Wasil (25 W. B., 316). The Munsif having raised all 
the material issues in the case, the Oouft of appeal had no •right to remit the 
proceedings to the Munsif under s. 354 of the Code of Civil Prooedure. 

Baboo Nil Madhab Sen for the Respondent. — Proof of adverse possession 
for twelve years is sufficient to entitle a plaintiff to a declaratory decree — Bam 
Lochun Ghuokerbutty v. Bam Soonder Ghuckerbuity (20 W. R., 104). The ques- 
tion was sufficiently raised by the issues. Besides, *the defendant never 
complained in the Court below that he had been in any way taken by surprise, 
and the objection must [not ?] be allowed in special appeal. 

Baboo Baeh Behary 0}toee in reply.— There was no allegation in the plaint 
that the possession of the plaintiff and his vendor had lasted for twelve years, 
and the second issue dbes not, therefore, raise the question of title by adverse 
possession. The case of Bam Lochen Ghuckerbuity v. Bam Soondur Ghucker- 
butty (20 W. R., 104) is distinguishable, there being nothing to show in the 
[423] report that title by adverse possession had not been alleged in the plaint 
or raised by the issues. That case, moreover, is contrary to the case of 
Gourt of Wards v. Badhapershad Singh (22 W. R., 238), where the Court 
refused to make a decree on the basis of adverse possession, that case not 
having been made either by the plaint of the issues. 

The Judgment of the Court was delivered by 

Harkby, J « — This is a suit brought under the provisions of s. 246’*' of the 
Code of Civil Procedure for setting aside an order made in an execution-proceed* 
ing taken in respect of certain land, of which the plaintiff claims to be the 
owner. He put in a claim under s. 246, and failed ; and thereupon he brought 
this suit, to use the words of that section, to establish his right."' He sets 
out his title saying that the land of which he claims to be the owner appertained 
to 23 bigas 1 L cottas 7 chittaks of land which belonged to one Ram Dhoha ; 
that out of the said land, Bam Dhoba sold 7 bigas, which are in dispute, to 
Lochunkali ; that while Lochunkali was in possession of the said land, he sold 
it to the plaintiff under a kobala of the 14th Joist, 1269. Since then I have 

* [Sdc. 246 : — In the event of any claim being preferred to, or objection offered against the 
sale of lands or any other immoveable or moveable property 
How claims and objec- which may have been attached in execution of a decree or un&er 
tions to the sale of attached any order for attachment passed before judgment, as not liable 
property are to be invest!- to be sold in execution of a decree against the defendant, the 
gated. Gourt shall, subject to the proviso contained in the next succeed- 

ing section, proceed to investigate the same with the like powers 
as if the claimant had been originally made a defendant to the suit, and also with such ’powers 
as regards the summoning of the original defendant as are contained in section 220, And if 
it shall appear to the satisfaction of the Court that the land or other immoveable or moveable 
property was not in the possession of the party against whom execution is sought, or of some 
other person in trust for him, or in the occupancy of ryots or cultivators or other person 
paying rent to him at the tima when the property was attached, or that, being in the posses- 
sion of the party himself at such timer, it was so in his possession not on his own account or 
as his own property, but on account of or in trust for some other person, the Court shall pass 
an order for releasing the said property from attachment. But if it shall appear to the satis- 
faction of the Court that the land or other immoveable or moveable property was in possession 
of ^e party against whom execution is sought as his own property, and not on account of any 
otmr person, or was in the possession of some other person in trust for him, or in the occu- 
pancy of ryots or cultivators or othar persons paying rent to him, at the time when the 
property was attached, the Court shall disallow the claim. The order which may be passed 
by the Court under this section shall not be subject to appeal, but the party against whom 
the order may be given shall be at liberty to bring a suit to establish his right at any time 
within one year from the date of the order .3 
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been in possession of the same through hhag tenants, by annually paying 
Bs. 7-14-16 as the rent thereof to the maliks. To this there was no objeotion 
offered by anybody.** 

Various issues were raised ; and one of those issues, or rather part of one 
of those issues, is this, — Is the disputed land held by the plaintiff as alleged 
by him ? Ultimately, after a remand, the lower Appellate Court . was not 
satisfied that the plaintiff had established the precise title which he had set up, 
but it was satisfied that he had been in possession for twelve years ; and upon 
that ground gave him the declaration which he asked. 

Now, in the first instance, it was broadly contended before us, that, in a 
suit of this kind, no declaration of the plaintiff*s title can be made merely upon 
twelve years’ possession ; and in support of that, a decision of the Madtas High 
Court, Timma‘\Jk%\^lasamiReddiY,BamasamiBeddii 3 M 2 i>dL, H. C. Rep., 420) 
was relied on. With the general proposition there laid down, I must say 1 am 
unable to agree ; it is in direct conflict with a decision of this Court in Bam Lochun 
Chficlcerbutty v. Bam Soondur Chnckerbutty (20 W. R., 104)— the decision of Sir 
Richard Couch and Mr. Justice Glover, wherein it is laid down in the most 
distinct terras that a declaration of title may be made upon proof of twelve 
years’ possession. Sir Richard Couch says What the plaintiffs sought 
was a declaration of title to this share in the land, and the first Court had given 
them that. They having been in possession of the land for more than twelve 
years, the title of any other person had been, to use the language of the 
Judicial Committee in the case of Gunga Oobind Mundul v. The Collector of the 
24-Pergunnahs (11 Moore’s I. A., 345), extinguished in their favour. The effect 
of their possession was to extinguish other titles, if any existed ; and we think 
in a suit of this kind, although they failed to satisfy the Court that their title 
to the land had been acquired in the way they stated, if in fact they are entitled 
to it, they ought to have a declaration to that effect, and not be driven to 
bring another suit 4 in which they would omit any statement of the manner in 
which they became entitled, and simply say that they were entitled to it, and 
that they had been in possession of it for a greater number of years, more than 
aufllcient to bar all other claimants by the law of limitation, and ask for a 
decree on that ground.” 

It appears to me that if we look to the reason of the thing, we could 
copae to no other conclusion. The plaintiff comes into Court, as for this 
purpose we must assume that he has a right to come, to prove his title. 
There is no reason whatever why he should not prove his title by any mode 
which will show that he has a good title, and when once the law has deelar- 
ed thj|t twelve years’ possession is a good title by itself, 1 do not see how it 
is possible that the Court can refuse to recognize that, any more than it can 
refuse to recognize a conveyance from a previous owner. , , 

[428] Then it is said that there are decisions of this Court in which a 
contrary view has been taken. The decisions relied on are ; Moulvi Ahdoollah 
V. Shaha Mujeesooddeen (16 W. R., 27), Court of WardJi v. Badhapershad Sing 
(22 W. R., 288), Bijoya Debia v. Bydonath Deb (24 W. R., 444), Bhaygo Mutty 
JBibee v. Mahomed Wasil (25 W. R., 315). Now it is possible that there may 
be some conflict between the two last of those decisions and the decision of 
Sir Richard Couch, to which I have already referred, upon one point. Hit 
Richard Couch clearly thought that if the question of twelve years’ posses- 
sion was properly raised in the issues, the suit ought not to have been dismissed 
although the title bad not been based upon that ground in the plaint. Possibly, 

I do not say that it is so, possibly there may be a conflict betweep ^e two last 
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deoisidns and the decision of Sir Richabij Gouuh upon that point ; but we 
need not consider that, because I do not think that, upon the two important 
points which arise in this case, there is any conflict betweei! the decision of Sir 
Richard Couch, in Ram Lochun GhucJcerhutty v. Ram Soondur Ghmkerbutty 
(20 W. B., 104), and the other decisions. I think, on the one hand, there is nothing 
which contradicts the decision of Sir Richard Couch, that a possession for 
twelve years is a good title upon^ which a declaration may be based ; and on 
the other hand, I think, Sir Richard Cough clearly admits, what the other 
decisions expressly lay down, that the question of twelve years’ possession 
must be raised in the issues. 1 think that appears from what Sir RICHARD 
Couch says, when dealing with the judgment of Sir Barnes PEACOCK, in 
the case of Ram Goomar Shome v. Gtinga Per shad Sein (14 W. R., 109). 
He says there : The nature of the case, as appears from the papers ” (that 
is, speaking of the papers of the case before Sir Barnes Peacock) " did not 
admit of the plaintiff’s asking for what has been given to the plaintiff in this 
case by the first Court, namely, a declaration that he is the person entitled 
to the land. 

It is precisely on that ground that the cases of Bijoya Dehia v. Boydonath 
(24 W. R., 444) and Bhaygo Matty Bilmw, Mahomed Wmil (25 W. R., 315), are 
distinguishable from the decision [423 J in the case of Ram Lochun (Jhibckerhutty 

V. Bam Soondur Chuckerbutty (20 W. R., 104). In the case of Bijoy a Debia v. 
Boydonath Deb (24 W. R., 444) Sir Richard Garth says : “ This decision,” 
speaking of the decision of the Court below in that case, appears to 
us to be entirely beside the plaintiff’s real claim and the issues which 
have been raised, and properly raised, in the Court below,” and so Mr. Justice 
Macphbrson says in the case of Bhaygo Mutty Bibee v. Mahomed Wasil (25 

W. R., 315) : “ The lower Appellate Court ought not to have given a decree in 
favour of the plaintiff upon a ground which is not suggested in the plaint, or 
in the issues tried.” It is quite clear that when a plaintiff claims a title upon 
twelve years’ possession, ho must draw the attention of the defendant to the 
fact that he is going to claim a declaration upon that title, in order that the 
defendant may give his own evidence and scrutinize the evidence of the plain- 
tiff upon that point, and see whether possession for twelve years is proved, and 
whether he can contradict it during any portion of that period. I think, 
therefore, it is clear how we ought to deal with this case. We ought, 
on the one hand, to hold that the plaintiff may have a declaration of his 
title based on twelve years’ possession, but that if he wishes to cl&im 
a declaration upon a title of that kind, he must at least clearly raise that 
question in the issues in the case. Now, therefore, we must examine 
what ' are the issues raised in this case. Some issues were raised by the 
District Judge on appeal, and were remanded to be tried by the Mun^if. I 
am not at all clear what new points the District Judge desired to have tried 
but this is immaterial, because the new issues contain nothing about twelve 
years’ possession. We need only, therefore, look at the issues as settled in the 
first Court. As I have already shown, the form of the issue there was whether 
the disputed land was held by the plaintiff as alleged by him ? The issue, 
therefore, refers us back to the allegations in the plaint, and no question can 
arise in this case as to what would be the result if the issues disclosed a new 
title. 

Now let us turn to see what the allegation in the plaint is. When we 
come to look at the allegation in the plaint, I think [424] it is not sufficiently 
clearly stated that the plaintiff intended to rely upon twelve years’ possession. 
In fact, the plaintiff says that he has not been himself in possession for much 
more than eleven years, and though he is, no doubt, entitled to join the 
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possession of bis vendor to his own possession, yet he has not given the date when 
bis vendor came into possession, nor does he even make the general allegation 
that the possessioii of his vendor, ooupled with his own possession, would 
amount to a period of twelve years. It follows that the question of twelve 
years* possession has not been properly raised either in the plaint or in the 
issues in this case, and the defendant had no proper notice that such a point 
was going to be raised; therefore, it was not open to the lower Appellate Court, 
having negatived the title which had been alleged by the plaintiff, to declare in 
his favour a title which had not been alleged. For those reasons I think that 
the decision of the lower Appellate Court is wrong, and it ought to be reversed 
and the plaintiff’s suit dismissed. 

I only wish to add that it is not necessary for us now to consider whether 
we ought to interfere in this case on the ground that the suit ought not to have 
been remanded. But I think it right to say that, as far as I can see, there was 
no ground upon which a remand ought to have been directed in this case. The 
plaintiff had had an opportunity of proving his title, but he had failed to do so ; 
and having failed to do so, I think the lower Appellate Court ought to have 
dismissed the suit, and not to have given the plaintiff an opportunity of 
producing any further evidence. 

The suit will be dismissed, and the appellant will be entitled to her costs in 
this Court and in the Courts below. 

I think' it desirable to add that, in this judgment, I do not express any 
opinion as to whether a declaration can be given upon a title which appears in 
the issues but is not set forth in the plaint. I only say that a declaration 
cannot be given on ^a title not distinctly stated either in the plaint or in the 
issues. 

Decree reversed. 


NOTES. 

[ title by adverse POSSESSION- 

A distinction is drawn between the case where the suit is for a declaration of title and 
the case where possession is sought upon proof that the plaintiff is entitled to have the land. 
Where in the latter case the defendant had notice in the lower Appellate Court and no 
objection was there taken on the ground of want of opportunity to adduce rebutting evidence, 
the suit was decreed : — (1887) 14 Gal., 592. 

Where a specific title has been alleged, but not proved, and the plaintiff endeavours to 
succeed in the first Court or second Court of Appeal upon a title by twelve years’ adverse pos- 
session he must be prepared to show that this other title by twelve years’ adverse possession 
was raised in the Court of First Instance with sufficient clearness to enable his adversary to 
understand that he claimed to succeed as well by twelve years’ adverse possession as by the 
specific title alleged (1881) 7 Cal., 660. 

This ease was followed in (1908) 31 Mad., 531.] 
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[428] APPELLATE CRIMINAL. 

The 21 8t June, 1877, 

Present : 

Mr. Justice Markby and SIr. Justice Prinsep. 

Empress on the prosecution of Jodoonath Ghoso 
versus 

Brojonath Dey.'*'* 

Beng, Act III of 1864, ss, 2, 10, 11, IS, 15, 16, 57 and 58 — Public highways — 
Municipal Comnissioners, Power of, to close or divert a public 
highway — Calcutta Municipal Act ( Beng, Act VI 
of 1868), ss, 109, 110, 

Bong. Act III of 1864, which vests public highways in Municipal Commissioners for the 
purposes of the Act, does not by so vesting them give power to the Municipal Commissioners, 
not a fortiori to the Vice-Chairman alone, to stop up or divert such public highways. 

The facts of this case were as follows : — Within the jurisdiction of the 
Municipal Commissioners of the town of Serampore there was formerly a lane, 
called the Shudgoppara Lane, leading to the River Hooghly. This lane ran 
through the garden of one Brojonath Dey, the defendant in this proceeiling. In 
the year 1869 this lane was stopped by persons acting on behalf of the defendant ; 
these persons were convicted under the Indian Penal Code of obstructing a 
public highway. Proceedings were subsequently taken t)y the defendant in the 
Civil Cqurts with a view of establishing that the road was not a public 
highwaV, but these proceedings were unsuccessful ; and in the present case it 
was admtted that the lane in question was a public highway. The litigation 
in the Civil Courts, ended in 1871. In August 1874, the present defendant 
presented a petition to the Municipal Commissioners of Serampore, which 
again sought to open the question whether the lane was a public highway, and 
also prayed for permission to close it under such conditions as the Municipal 
Commissioners might consider reasonable. On the back of the petition was 
written the following order, dated the Slst of December 1874 : • 

“ Application granted on condition that the applicant make at his own 
expense a road ten feet wide, round the south and [426] west side of his 
garden, so as to form a through communication between Distillery and 
Napitpara Lane." 

This order was signed J. E, B. Jeffery. It was admitted that Mr. Jeffery 
was at that time Vice-Chairman of the Municipality, and it was not contended 
that this order was not made by him in that capacity. Prior to January 
1876, the said road was completely stopped up, and another road to the south 
and west of the defendant’s garden was made. There was some doubt, however, 
whether this new road was really a new road, or whether it existed before, and 
was only widened. Applications, respectively made to the Municipal Commis- 
sioners and to the Chairman of the Municipality, who was also the Magistrate 
of the district, against the order of Mr. Joffery, the Vice-Chairman, were 
refused on the ground that neither the Chairman nor the Municipal 

* Revigionid Prooeodings f rom an order of H. Haggard, Esq., Magistrate of Serampore, 
under s. 621 of the Ck>de of Criminal Procedure. , 


621 



I.LR* S Cal. 127 


•THE EMPRESS &Q, V. 


Commissioners had any power to interfere with the order of the Vice- 
Chairman. The matter was then, under s. 521 of the Code of Criminal 
Procedure, taken before the Joint-Magistrate of Serampore, who in October 
1876 called upon the defendant to show cause why the obstruction to the 
Shudgoppara Lane should not be removed. The Joint-Magistrate ultimately 
held that the order of Mr. Jeffery was not illegal, and he refused to interfere 
further. The case then came before the High Court under s. 297 of the Code 
of Criminal Proceduris, the question of law raised being whether the Joint- 
Magistrate was right in holding the order of Mr. Jeffery to be legal. 

The Municipal Commissioners were unrepresented. 

Baboo Troilokynath Mittra for the Complainant. — Under Beng. Act III 
of 1864 the Vice-Chairman of the Municipality had no authority to sell, divert, 
or close a public road. Section 13 only gave power to the Commissioners to sell 
land required for the purposes of the Act, and, therefore, did not apply to this 
case. Although the Commissioners had powers reserved to them under, s. 58 
of the Act to make alterations in fences, pavements, or posts of a highway, 
they could not obstruct or sanction an obstruction of the public roadway. 
The 10th section of the Dis-[4>27jtrict Municipal Act (Beng. Act III of 
1864), vesting the streets in the Commissioners, is in words precisely similar 
to s. 109 of the Calcutta Municipal Act (VI of 1863). Section 110 of the Calcutta 
Act, however, gives the Commissioners express power to divert and close up 
streets ; it may, therefore, be assumed that the Legislature considered that, 
without such express permission, , the Commissioners had no such power 
conferred on them by the words of s. 109. The District Municipal Act of 
1864 does not contain such express permission as is found in s. 110 of the 
Calcutta Act of 1863. This omission was, no doubt, designedly made, and 
shows an intention* to withhold such powers from District Municipal 
Commissioners. The same distinction is preserved in the Calcutta Municipal 
Consolidation Act (Beng. Act IV of 1876) and the Bengal Municipal Act 
(Beng. Act V of 1876). The Commissioners could not. therefore, be supposed 
to have the power to close a road altogether without such express permission. 
Sections 12 and 15 of Beng. Act III of 1864 give no power to the Commis- 
sioners to substitute one public road for another. Under s. 213 of the Bengal 
Municipal Act of 1876, the Commissioners have power to close a road tempo- 
rarily for certain purposes. The following cases were cited in the course of the 
argument : Bex v. Justices of Worcestershire (2 B. & Aid., 228), Bex v. 
Justices of Surrey (7 D. & Row,, 857), Bex v. Homer (2 B. & Ad., 150), Beg. v. 
United Kingdom Electric Telegraph Co. (9 Cox, Cr. Ca., 137), Beg. v. Train (9 
Cox, Gr. Ca., 180), Bex v. Winter (8 B. & C., 785), Beg. v. Justices of Calcutta 
(2 Ind. Jur., N. S., 182), and Fowler v. Sanders (Cro. Jac., 446). 

Baboo Taraknath Dutt for the Defendant Brojonath Dey. — Section 10 of 
Beng. Act III of 1864 vested public roads in the Commissioners, and, therefore, 
gave them a right to close or divert such roads. 

Baboo Troilokynath Mittra in reply. 

[428] Markby, J, (after stating the facts of the case) : — The question 
turns on the construction of Beng. Act III of 1864, which was in force when 
the order of Mr. Jeffery was made. The powers and duties of the Municipal 
Commissioners are defined in ss. 6 to 23. No power to' stop up or divert 
public highways is anywhere in express terms given by the Act ; but public 
highways not being the property of Government or private property are, by s. 10, 
vested in the Municipal Commissioners. By s. 9 the Municipal Copimis- 
sioners are enabled to sue and be sued in their corporate • naoMS, to bold 
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properties, moveable and immoveable, and to convey the same, and to enter into 
all necessary contracts for the purposes of the Act. By s. 12, the Municipal 
Gommissioners are required to apply 9 .II property vested in them for the pur- 
poses of the Act. ^ 

The argument is, that Shudgoppara Lane was a public highway vested 
in the Slunicipal Commissioners, and that, -under the Act, the Municipal Com- 
missioners may dispose of their property in any w^ay they please, provided they 
do so for the purposes of the Act, which purposes it is further said, are defined in 
the preamble, namely, the ‘ conservancy, improvement ahd watching ” the dis- 
trict where they have jurisdiction. The Commissioners, therefore, it is argued, 
had a right to stop up this road, if their doing so was for the improvement of the 
town, of which they are the sole judges. I am of opinion, however, that it was 
not the intention of the Legislature to give by implication these very wide powers 
to the Municipal Commissioners. I read the provisions of those sections of the 
Act which define the powers and duties of the Commissioners quite differently. 
I think the general words of ss. 9, 10 and 12 are controlled by the specific 
provisions of ss. 13, 14, 15, and 16. In regard to Inghways, which are the 
property of the Municipal Commissioners, I think that the only powers which 
Municipal Commissioners, have over them is to make, repair, and keep properly 
cleansed such highways, and to do such things upon them as are necessary 
for conservancy (s. 15). If any more extensive works are necessary, then the 
consent of the Lieutenant-Governor must be taken (s. 16), and even with the 
consent of the Lieutenant-Governor there is no power to [420] stop up a road. 
It seems to me that if the mere fact of property being vested in the Municipal 
Commissioners for the purposes of the Act gave them the extensive powers 
contended for, those sections which define the powers of the Municipal 

Commissioners over their property would be meaningless. 

« 

This construction of the Act appears to me to be most in accordance with 
what is reasonable and proper. By s. 20, the Chairman or Vice-Chairman may 
make any order authorized by tlie Act unless it be expressly required to be 
made at a public meeting, and, therefore, if by the Act the Municipal 
Commissioners are authorized to make an order for the stopping up of a public 
highway, it would be very difficult to say that that order might not be made 
by the Chairman or Vice-Chairman acting alone, and the order in the present 
case was in fact made by the Vice-Chairman upon his sole responsibility. It is 
most improbable that the Legislature intended to confer such extraordinary 
powers upon a single individual. 

The construction which I have put upon Beng. Act HI of 1864 is further 
confirmed by a comparison of its provisions with those of Beng. Act VI of 
1863, relating to the town of Calcutta, upon which the Act of 1864 was obviously 
modelled ; s. 109 of Act VI of 1863 vests the streets of Calcutta in the Justices 
almost in the same words as s. 10 of Act III of 1864 vests public highways in 
the Municipal Commissioners. But by s. 110 of the former Act express power 
is given to the Justices, with the Sanction of the Bengal Government, “ to turn, 
direct, discontinue or stop up any public street.** This, I think, shows that 
merely vesting ' highways in a Municipality does not ipso facto empower the 
Municipal body to stop them up, if they happen to consider that to do so is 
advantageous for the town. I may also observe that to hold that the Munici- 
pal Commissioners derive a power to stop up highways from the circumstances 
that certain highways of the (jown are vested in them would lead to this, that 
highways not vested in them could not be stopped up. This distinction would 
be reasonable enough as regards highways vested in Government, but quite 
unreasonable as regards highways which are the property, of private individuals. 
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CiSO] I, therefore, consider that this order of Mr. Jeffery permitting Baboo 
Bfojonath Dey« upon certain conditions, to stop up this lane, was an order 
which neither he,^as Vioe-Ohairman,« nor the Municipal Oommissioners, had 
power to make ; and that the order of the Joint Magistrate of 2l8t December 
1876, holding Mr. Jeffery’s order to be legal, was wrong in law, and ought to 
be set aside. The record of the proceedings against Brojonath De$p, under 
s. 521, will be returned to the Joint Magistrate, and he will finally dispose of 
those proceedings by such order as he thinks proper, treating Mr. Jeffery's 
order for the purpose of those proceedings as a nullity. 

1 am very glad to have arrived at a result which will probably have the 
effect of restoring to the inhabitants of the neighbourhood the use of the road 
of which they appear to me to have been very improperly deprived. I quite 
agree with the condemnation passed by the Magistrate and present Joint 
Magistrate upon Mr. Jeffery's order, by which the interests of the public seem 
to have been sacrificed to those of a single individual. 

Prinsep, J, — I concur in holding that Mr. Jeffery, as Vice-Ghairman of 
the Serampore Municipality, was not competent under Beng. Act III of 1864 
to close the Shudgoppara Lane ; that his order must be considered to be a 
nullity ; and that the proceedings taken under s. 521 of the Code of Criminal 
Procedure, by the present Joint Magistrate of Serampore, should proceed. 

Order set aside. 


C48i] OEIGINAL CIVIL. 

The 29th May, 1877. 

Present : 

Mr. Justice Kennedy. 

Kadumbinee Dossee 
verstis 

Koylash Kaminee Dossee and others. 

Hindii widow. Suit by, as administratrix of Husband leaving a minor son, 

A Hindu, widow, who has obtained letters of administration from the High Court of the 
estate of her husband who has left a minor son, is not entitled in such character to maintain 
a suit with respect to immoveable property left by him. The Court refused to allow such a 
suit to proceed adding the son as a party, or to treat the plaintiff as manager of the Infant, 
but dismissed the suit with costs. 

The plaintiff sued as the widow and administratrix of one Nundolal Paul, 
to recover possession of a piece of land in Calcutta, which formed portion of 
the estate of her husband, who died intestate in 1873, and from which she had 
been dispossessed by the defendants. 

Letters of administration of the estate of her husband had been granted 
by the High Court to the plaintiff on the 26th of April, 1873. 

Mr. Piffard and Mr. B. Allen for the Plaintiff. 

Mr. Branson and Mr. Bonnerjee for the Defendants. 
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On orosB-examination ot the plaintiff's brother it appeared that the plain- 
tiff's husband had left a son, who was a minor, and the defendant's counsel 
thereupon contended that the suit could not be maintained by the plaintiff, 
although she had taken out administration of her husband’s estate. The 
Court, on the application of the plaintiff's counsel, then allowed him until the 
next day to look into the question. 

Mr. B, Allen on the next day said, that he had been unable to find any 
authority for the contention that the present plaintiff'as administratrix could 
maintain the suit. The power of the Court to grant letters of administration, 
which was derived through the Supreme Court Tsee Charter of 1774, s. 22) from 
the [482] original jurisdiction possessed by the Ecclesiastical Courts in 
England, would only enable such grants to be made respecting personalty. The 
Succession Act, which related both to real and personal property, did not 
apply to Hindus ; and in so far as it was made applicable to Hindus by the 
Hindu Wills Act, it did not provide for cases of intestacy ; those cases, there- 
fore, remained as before. Thus the same difficulty remained, that the grant of 
administration would not enable the administrator to deal with or represent 
real property. The learned counsel referred to the case of Doe d. Savage v. 
Bancharam Tagore (Montriou's Morton, 105), in which it was held that 
although land was real property suh modo, yet it was an asset under the 
Charter for the payment of debts in the hands of an administrator : therefore, 
such administrator could maintain an action of ejectment in respect of the land. 
The case of In the goods of Abdullah (Morton, 19, at p. 22) and Act XXVII of 
1860 were also referred to. The learned counsel asked, in case the Court 
should be against him, that the plaintiff’s son might be added as a party- 
plaintiff, or the plaintiff be treated as the manager on behalf of the infant son, 
and the plaint amended accordingly. 

Without calling on the defendant's counsel the following Judgment was 
delivered : — 

Kennedy, J. — I cannot add the minor as a party-plaintiff, and I think I 
must dismiss the suit, for it appears to me that the plaintiff has no interest in 
the land and no right to maintain this proceeding. These are two reasons why 
the minor should not be joined as a party-plaintiff : first, because if he were 
made a party at this stage of the proceedings when several witnesses have 
already been examined, he would be bound by evidence given in his absence ; 
and secondly, because his being made a party would, probably, expose him to 
an adverse decision which would be clearly binding on him ; and I even think 
he would be incapacitated from hereafter seeking to disallow the plaintiff’s 
costs of the suit from being paid out of his estate in administration. These 
costs would then be costs in a cause to which he would be a party, and specially 
made a party by order of Court. When I first heard of the existence of a son of 
Nundolal [488] it occurred to me, on general principles, that the suit could not 
be maintained. There is not much authority on the question, and though I have 
looked into it myself and been aided by Mr. Allen's research, I have not been 
able to discover any direct authority bearing on the point. It is clear, how- 
ever, that, in respect to Hindus, letters of administration granted by the 
Supreme Court conveyed no more estate than what by the ecclesiastical law of 
England vested in the ordinary or the administrator, — that is to say, personal 
0stafte only. The Indian Succession Act and the Hindu Wills Act expressly 
exclude Hindus from the operation of the provisions in the first of these relating 
to administration, save those respecting administration with a will annexed; 
Act XXVII of 1860 goes even further to limit the effect of a certificate, in the 
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nmtiiiQ of administratioa granted by the Mofuaail Courts to Hindus under the 
pcosisions of that Aot. And as regards Fergusson's Act, 9 Geo. IV, c. 88, that 
eai^raady excludes dkeoutors and administrators of Hindus and Mahomedws 
from the powers and provisions of the Aot, and even in the oases where it did 
apply, it would seem that it did not vest the lands in the executors or adminis- 
trators ; it only conferred on them*a power of sale. I, therefore, think that 
the plaintiff has no such estate in law as would entitle her to maintain this 
suit. 

It has been urged that I might treat the plaintiff as manager on behalf of 
the infant, and as such allow her to proceed with the suit. I do not think I 
can let her do so. I do not think that the manager of a Hindu family, who has 
no interest in the estate at all, is entitled, by virtue of his managership,, to sue 
in his own name. I am aware that, in the Mofussil Courts, plaints are con- 
stantly presented by AB, guardian of CD, against EF, as guardian of OH, 
I have grave doubts whether such suits are validly instituted ; but the long 
course of practice may perhaps validate them, and the 4th schedule to the new 
Procedure Code, No. 11, seems to contemplate the existence of suits by a 
manager without bringing the actual party on the record. However, that Act 
is not yet in force, and I don’t know of any instance in this Court in 
which such a plaint has been admitted, and 1 should be unwilling to introduce 
t«8l] here, save by express legislative direction, the mofussil form. But even 
in the mofussil the person really entitled is named in the title, and that has 
not been done here, so that even if I were inclined to do so, the frame of the 
plaint in this case would not allow me to treat it as being a suit of the descrip- 
tion in the mofussil, which I have mentioned. I must, therefore, dismiss the 
suit with costs on scale 2. 

Suit dismissed. 

Attorney for the Plaintiff : Mr. Bemfry, 

Attorneys for the Defendants : Mr. Wheeler and Mr. Pittar, 

NOTES. 

X The obBervation that by lettere of adminiatration lands did not vest in the adminis- 
trator was not adopted in ; — (1880) GOal., 483.] 
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ORIGINAL CIVIL. 

The mh July, 1677. 

Present : 

Mb. Justice Kennedy. 

Khoblall Baboo 
versus 

Bamchunder Bose. 

Swif on Decree of Small Came Court, 

A suit can be brought in the High Court on a decree of the Small Cause Court. 

CDoit m decree of the Oskmtta Small Cause Court for Rs. 297, dated 
lbs 10^ ifiarcdi 1874. The case was, by order of the learned Judge, set down 
ftMT tedketiisnt ctf issues in order to have the question raised whether the suit 
sould iMlBtaiasd. The suit was undefended. 
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Mr. Bonnerjee appeared for the Plaintiff. 

Kennedy t J. — I had this case sei»down for settlement of issues, because 
one of the Judges of this Court has expressed an opinion that a suit on a deotee 
of the Small Cause Court cannot be maintained in this Court. 1 knew that 
there bad been decisions in cases in which the question was not argued, allow- 
ing such suits to be brought in this Court ; and I applied to the Chief 
Justice to allow the case to be referred to a Full Bench. I came, however, 
to the conclusion that the course which had been allowed to prevail 
in this Court was‘ a right one, and the Chief Justice thought that, under those 
circumstances, a Full Bench could not be granted. The difficulty has been 
raised by the decision of the Court of Queen's Bench in Berkeley v. Elderkin 
(1 E. ^ B., 805), in which it was held that no action could be maintained in the 
[48S3 Superior Courts on a judgment of a County Court in England. Lord 
Campbell, the Chief Justice, gave a judgment in that case, in which he went 
into several reasons why such suits should not be allowed ; the other Judges of the 
Court (WiGHTMAN, Brle, and CROMPTON, JJ.) did not go so far with him as to 
assent to all his reasons, but there was one point on which the Court was quite 
unanimous, — viz., that, by s. 100 of the English County Courts Act, 9 & 10 Viet., 
c. 95, a judgment of a County Court is in fact never final.* 

That case, and a case in which it was followed, Amtin v. Mills (9 Exch., 
288) were brought to the notice of the Court in two cases in Ireland, where there 
is a system of County Courts long established under an Act, which does not 
contain precisely the same provisions as those in the English County Courts 
Act ; and the Judges there were of opinion that they would be bound to follow 
the decision of the Court of Queen's Bench if applicable. The Court, however, 
finally held, in Gary v. Grispi (9 Ir. Com,.' Law Rep., 25), that, in conse- 
quence of the absence from the Irish Act of the particular provisions which 
were in the English Act, the ratio decidendi of the Court of Queen's Bench 
did not apply in Ireland, and 1 think the same would be the case here. There 
were two cases, — one Moffatt v. Burrowes (4 Ir. Com. Law Rep., 297), in which 
the Court was divided in opinion ; and another, Cary v. Grispi (9 Ir. Com. Law 
Rep., 25), in which the entire Court of Common Pleas was unanimous in 
holding that the reasons given by Lord CAMPBELL and the other Judges in 
Berkele^f v. Elderkin (1 B. & B., 805), did not apply to the Irish Act. I think 
I may adopt, and for the sake of avoiding prolixity I do adopt, the reasons 
which are put forward by Chief Justice MoNAHAN, in Moffat v. BnrrowesC^ Ir. 
Com. Law Rep., 297), and in the judgment of Keogh and CHRISTIAN, JJ., 
in Cary v. Grispi (9 Ir. Com. Law Rep., 25). I cannot add anything to those 
reasons, and I think I may safely adopt them.! 

Attorney for the Plaintiff : Baboo Troyluckonath Boya, 


NOTES. 

C This case was overruled by the Calcutta High Court in (1879) 8 Cal., 894, where it was 
held that no suit would lie in the High Court on a decree of the Small Cause Court. 

A judgmont^creditor in the Court of Small Causes had not before the 1st July 1B82 the 
right to sue in that Court on his judgment (1883) 8 Bom., 1.] 

* Ed, Note. The section quoted empowers the County Court Judge to rescind or altar 
any order as to payment by instalments or otherwise made against a defendant. 

t The case came on for hearing as an undefended case on 23rd July, and a deoree was 
given for the amount sued for, with costs after deoree. 
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C486j FULL BENCH. 

. , * The 26th March, 1877. 

' Present ; 

Bir Bichabd Garth, Kt., Chief JtJSTiCE, Mr. Justice Kemp, Mb. Justice 
Jackson, Mr. Justice Macpherson, and Mb. Justice Ainslie. 

The Empress 
versus 
Jyadulla."*' 


Criminal Procedure Code (Act X of 1872)^ s, 272 — Appeal — Acquittal — 
Limitation — Act IX of 1871, s. 5, cl. b, and Sched. 11% Art. 163 — 

Act XI of 1874, s. 28. 

An appeal by the Local Government under s. 272, Criminal Procedure Code, is within time 
if presented within six months from the date of acquittal. The sixty days* rule does not apply. 

The following case was referred to the Full Bench by Macpherson and 
Bibch, JJ. 


In this case the Local Government has appealed (under s. 272, Criminal 
Procedure Code) from a judgment of acquittal. 

The acquittal was on the 29th of August 1876, and the appeal therefrom 
was not presented until the 6th of February 1877, v e., after a lapse of about 
five months and seven days. 

The Court (Markby and MiTTEB, J J.) admitted the appeal “ subject, 
however, to the consideration of the question whether the appeal has not been 

presented after the time allowed by law If the period of sixty 

days is the time allowed for an appeal by the Crown, as well as for an appeal 
by the prisoner, in that case we think the Crown ought to be held strictly to 
sixty days, because no ground has been shown to us for enlarging the time 
under s. 5, cl. 6, of Act IX of 1871. 

We think the question is of so much importance that it ought to be set at 
rest at once by an authoritative decision of a Full Bench, especially as in a 
variety of cases in which the point was not raised, appeals by Government 
against acquittals, presented after sixty days, have been admitted without 
hesitation. 

The question arises in the following manner : — 

The Limitation Act, IX of 1871, schedule II, art. 153, says, that the 
period of limitation for appeals to the High Court [487] under the Code of 
Criminal Procedure is sixty days, and that the date of the sentence or order 
appealed against is the time when the period of sixty days begins to run, By 
s. 6 of the same Act it is provided that, when by any law thereafter to be in 
force in British India, a period of limitation differing from that prescribed by 
the Limitation Act is specially prescribed for any appeals, nothing in Act IX 
of 1871 9hall affect such law. 


Criminal Motion, No. 27 of 1877. 



JYADDLLA tl877]. 


I.L.S.9Gia.«88 


Thereafter, by Act X of 1872 (Criminal Procedure Code), s. 272, an appeal 
was given to the Local Government ivfim a judgment of acquittal : and it was 
declared " the rules of limitation shall not apply to applals presented under 
this section.'* By Act XI of 1874, s. 23, this clause is repealed, and for it is 
substituted the following clause : — “ No appeal shall be presented under this 
section after six months from the date of the judgment complained of." So 
that as the law now stands, by s. 272 modified by s. 23 of Act XI of 1874, the 
Government may appeal from a judgment of acquittal, hut no such appeal shall 
be presented after six months from the date of the judgment complained of. 

On the one hand it is contended, that the ordinary sixty days* limitation 
applies to appeals by Government from judgments of acquittal, and that the six 
months are mentioned in s. 23 of Act XI of 1874, not as giving a right of 
appeal at any time within six months, but as providing that such an appeal 
must, under all circumstances, be presented within six months, after which time 
no excuse whatever can be received under the Limitation Act, 1871, s. 5, clause 
b, as sufficient cause for not having appealed within the sixty days. 

On the other hand it is contended, that Act IX of 1871 does not apply to 
these appeals at all, and that there is no limitation of the right of appeal save 
s. 23 of Act XI of 1874, which says the appeal must bo presented within six 
months. 

The question referred is, whether an appeal by the Local Government under 
s. 272 from a judgment of acquittal is within time if presented within six 
months from the date of the acquittal, although presented more than sixty days 
from that date. 

[ 488 ] The Advocate-General, Offg. (Mr. Paid) for the Crown. 

The following was the Opinion of the Full Bench 

Oarthy C,J. — We are of opinion that an appeal from an order of acquittal 
is within time if presented within six months from the date of the order of 
acquittal. The sixty days* rule does not apply." 


NOTES. 


t STATUTORY PROYIBION— 

The Limitation Aot 1908, enacts as follows 

« ■ ^ ^ i Time from which period 

Description of suit. Period of limitation, begins to run. 


Art. 166~Under the same Sixty days 
Code (of,Griminal Procedure 
1898) to a High Court except 
in the cases provided for by 
a rt. 150 an d art . 157. _ 

Art. 167— Under the Code of Six months 

Criminal Procedure, 1898, 
from an order of acquittal. 


The date of the sentence or 
jordor appealed from. 


Prom the date of the order 
jappcaled from.l 


• Ed, Note, In “ Beg. v. Dorabji BalabhaV' (13 Bom. Rep., p. 117) it was held, that 
8. 272 of Act X of 1872 must be read by itself. 
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t.L*R. S Cal. 489 bheknaeaik singe &o. v. 

. APPELLATE CIVIL. 

The 22nd May, 1877. 

Pkbsent : 

Mr, Justice L. S. Jackson and Mb. Justice White 

Bheknarain Singh and another Defendants 

versitfS 

Januk Singh Plaintiff.* 

Hindu law — Mitakshara — Sons* Interest in Ancestral Property — Mortgage 
by Father during minority of sons. 

A Hindu, subject to the Mitakshara law, and forming with his sons a joint Hindu family, 
mortgaged certain ancestral immoveable property during the minority of his sons. In a suit 
by the mortgagee against the father and sons to recover the martgage debt by sale of the 
mortgaged property, and out of other properties, as well as from the person” of the father, — 
held, that it was incumbent upon the plaintiff to show for what purpose the loan was contract- 
ed, and that that purpose was one which justified the father in charging, or which the 
plaintiff had at least good grounds for believing did justify the father in charging, the son’s 
interests in the ancestral immoveable property. 

The special appellants, wlio were two of the defendants in the Court belovr, 
sought relief against a decree passed by the Officiating Judge of Patna, under 
which their shares of the ancestral property were declared liable to be sold in 
satisfaction of a bond executed by their father, the first defendant, in favour of 
the respondent, who was the plaintiff in the Court below. 

[43B] It appeared that the father of the specia] appellants, on the 12th of 
January 1871, borrowed Ks. 1,100 from the respondent, at 1 rupee per cent, 
per mensem ; and as a security for the loan, executed a bond to the respondent, 
by which he hypothecated, or mortgaged, to the respondent a l2-anna share in 
a certain mouza, with a stipulation that the money should be repaid in two 
ye4rs from the date of the bond. 

It further appeared that the 12 annas share of the mouza was the ances- 
tral property of the special appellants and their father ; that the bond was 
executed whilst the special appellants were minors ; apd that they and their 
father formed a joint Hindu family governed by the Mitakshara law. On failure 
of the father to repay the money at the expiration of the appointed time, the 
respondent, on the 31st of August 1874, brought the present suit, in which he 
sought to recover the amount due on tbe bond " by sale of the hypothecated 
property, and out of the other properties, as well as from the person " of the 
father. The suit in the first instance was brought against the father alone, 
but, subsequently, on the 7th of October 1874, the plaintiff petitioned the 
Court to be allowed to add the special appellants as defendants, alleging that 
the loan to the father was appli^ to answer the joint necessities of the father 
as well as of his sons, and for the support and the education of the lattei*. 

* Special Appeal, No. 886 of 1876, against a decree of E. Grey, Esq., Officiating Judge of 
ZiBa Hi^a, daM tbe 17th of February 1876, reversing a decree of Baboo Bam Persad, 
Second Subordinate Judge of that district, dated the 15th of January 1875, 
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The B^iai appellants were, aooordingly, by leave of the Court, made defend- 
ants in the suit, the mother of the younger of them, who is still a minor, 
appearing on the record as his guardian? The Court of First fnstanoe considered 
the loan and the bond to be proved, but gave a decree to the plaintiff against 
the father alone, and in respect only of 4 annas out of the 12 annas share 
hypothecated by the bond. As against * the special appellants, that Court 
dismissed the suit, on the ground that there was a failure of proof that there 
was any legal necessity for the loan, and that consequently, the interest of the 
special appdlants in the ancestral immoveable property was not properly and 
validly charged with the repayment of the loan. 

On appeal by the respondent, the Officiating Judge, considering that he 
was acting in accordance with the decisions in Gir- [440] dharee Lall v. 
Kantoo Lall (14 B, L. R.. 187 ; s.c.. L. R., 1 I. A. 321 ; and 22 W. R., 56) 
and Muddun Ocpal Lall v. Mussomut Oourunlmtty (15 B. L. R., 264 : 
S. C., 23 W. R., 365), remanded the cause for a finding on the following 
issue, viz : — “ Whether the money borrowed by the father (defendant No. 1), 
was borrowed for an immoral purpose ? The Judge at the same time ruled that 
the burden of proof on the above issue rested on the defendants. He further 
added that the decision of the case turned on the finding upon that issue, and 
that if the money was borrowed for an immoral purpose, the appeal must be 
dismissed ; but if not borrowed for such a purpose, the plaintiff was entitled to 
have the whole 12 annas of the mouza sold in satisfaction of his bond. 

Under the order of remand, the Court of First Instance returned to the 
Officiating Judge a finding in favour of the defendants. But the Officiating 
Judge, when the appeal came before him for final decision, considered that the 
evidence adduced by the defendants was insufficient. He, accordingly, held, 
“that the issue was not proved in the affirmative/* and acting on the view of 
the law which he had stated in his order of remand, reversed the decree of the 
Court of First Instance, and made a decree in favour of tlie plaintiff in respect 
of the whole of his claim. 

From this judgment the two sons now appealed. 

Baboos Chunder Madhub Ghose and Abinash Ghuivder Banerjee for the 

Appellants. 

Baboo Mohesh Chunder Chowdhry for the Respondent. 

The Judiment of the Court was delivered by 

White, J. (who, after stating the facts as above, continued) : — It is to be 
observed that the present suit is not one in which a son is seeking to set aside 
a sale of ancestral property made by his father or to recover from a purchaser 
ancestral property which has been sold in execution of a decree against 
the father ; but a suit in which a creditor, in whose favour a father has 
mated a charge upon the ancestral immoveable estate, is endeavouring to 
enforce that charge against the share or interest of the sons in that 
ancestral estate, where the latter were no parties to the charge, and were also 
minors at the time of its creation. Such ^ing the nature of the present suit, 
the proposition of law laid down by the Officiating Judge amounts to this, that 
when a creditor brings such a suit, be is entitled to a decree against the sons 
upon simply proving the loan and the instrument of charge, and that his right 
to a decree can only be defeated, in the event of the sons showing that the 
money was advanc^ for an immoral purpose. In other words, any charge 
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which the father may create upon the ancestral immoveable property during 
the minority of his sons is a valid charge, and must be satisfied out of that 
property, unless thra sons, on whom the Judge throws the burden of proof, can 
show that the charge was created to secure money borrowed by the father for 
immoral purposes. If this be good law, it follows that the interests in the an- 
cestral immoveable property, which*, under the Mitakshara law, are vested in 
sons by their birth, are entirely unprotected from the selfish or wasteful or 
capricious acts of the father except in the single instance of money borrowed 
by him upon the estate for immoral purposes. 

The decisions on w^hich the Officiating Judge relies in support of a proposi- 
tion fraught with such serious consequences, are Oirdharee Lull v. Kantoo Lall 
(14 B. L.R., 187 ;S.C., L. R. 1 1. A. 321; and 22 W. R., 56) and Muddun 
Oopal Lall v. Mussamat Gourunbutty (15 B. L. R., 264 ; s. c., 23 W. R., 366). 
But neither of these cases, when examined with reference to the facts involved 
in them, can, in my opinion, be considered as authorities for any such doctrine. 

In Oirdharee Lallv. Kantoo Lall (14 B. L. R., 187 ; S. 0 ., L. R., 1 I. A, 
321 ; and 22 W. R., 56) the suit was brought by sons for the purpose of set- 
ting aside a deed of sale of ancestral property executed by their father, and also 
of recovering from the purchaser the whole of the property which purported 
to pass by the deed. In giving the judgment of their Lordships, SlB Baenes 
Peacock, after referring to a certain rule laid down by Lord Justice Knight 
Bruce, in the case of Hunooman Pursad v. Mmsamat Babooee (6 Moore's 
I, A., 393), proceeds thus : It is necessary, therefore, to see what was the 

nature of the debt for [442] the payment of which it was necessary to raise money 
by the sale of the property in question." The facts regarding the nature of the 
debt, which their Lordships considered to be established, were that, previous to 
the sale which was sought to be set aside, a bond had been executed by the 
father, upon which a decree had passed and execution issued against the father. 
“The bond," as their Lordships observe, “ had been substantiated in a Court 
of justice, " and the purpose for which the bond was given had not been 
impugned. The words used by their Lordships in observing upon this latter 
circumstance are as follow : — “There was nothing to show that it, viz., the 
bond, was given for an immoral purpose ; and the holder recovered a decree 
upon it. There is no suggestion that either the bond or the decree was 
obtained benamne for the benefit of the father, or merely for the purpose of 
enabling the father to sell the family property and raise money for his own pur- 
pose. There is nothing of the sort suggested and nothing proved." Their 
Lordships further considered it established by the evidence that it was necessary 
for the father to raise money to get rid of the execution which had issued upon the 
decree obtained upon this unimpeached bond; that acting under that necessity 
the father execute the deed of sale in question ; and that the purchase-money 
arising from the sale “ had been paid into the bankers of the father, and been 
applied partly to pay off the decree, and partly to pay off a balance due from 
the father to the bankers, and partly to pay Government revenue." Upon this 
state of facts, the Judicial Committee decided that it was “ not because there 
was a small portion which was not accounted for, that the son, probably at the 
instigation of the father, has a right to turn out the bond fide purchaser who 
gave value for the estate," adding, that “ even if there was no necessity to raise 
the whole purchase-money the sale would not be wholly void.” 

Their Lordships' decision, as I understood it, proceeds on the ground that 
a prirndjaeie case of necessity for the sale had been shown, against which no 
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febdltiog dfidetiedh«4bBeii offared, and fehftt aQ, morso^er, aocmaiderable portion 
of Ibe |»Qf6ha80*Eiioney had boea proired to bo applied for parpoaes which would 
tnako tbo Mde Undit^ on the soi!a> tiaoir suit to set istde the sale could 
not be maiittaiiied* 

lo Muddan Oopal Lall v. Mmaamut Oourunbutty (15 B. L. B., 264 ; S. 0. 
26: W. B., 365), sons were again the plaintiffs, and brought a suit against their 
father and eider brother, and certain persons who claimed interests in the 
anoestral estate under bonds, or as purchasers in execution of decrees obtained 
on bonds^ praying lor a partition of the ancestral estate and for possession of 
their shares free from encambranees by caneelment of the bonds. Pheah, J., 
in deliyertng the Court’s judgtnent, which was given in those appeals at the 
same time, states^ as the facts found ** that in Muddun Gopal’s case the plain- 
tiffs' father and rider brother had mortgaged 8 annas of the joint property to 
Mnddun Qopal in consideration of a loan of money which was wanted for a 
family purpose ; and that in the cases of Girdharee Lall and Pooran Lall, the 
plaintiffs’ fathcHT and rider brother bad mortgaged 8 annas of the joint property 
in ofdor to prevent the sale of that property at the instance of Girdharee LaU 
and Pooran Lall, in execution of decrees which these persons had respectively 
obtained against the lather and eldest son personally.” And the Court then 
brid that, under these circumstances, the plaintiffs, the minor sons, were not 
entitled to obtain their share of the joint property free from these mortgages. 

In neither of the decisions which are relied on by the Otiiciating Judge was 
the smt brought by a bond-holder or mortgagee against the father and sons to 
enforce a charge upon the ancestral estate created by the father, and in^both of 
the decisions it is clear that the transaction of the father, whether it consisted 
of a sale or a loan, was inquired into by the Court with a view to see if there 
was any legal necessity for the transaction, or if it had reference to family 
purposes, and that the result of that inquiry formed the main ingredient of the 
decisions arrived at. 

The liability of a son for the debts of his deceased father under Hindu law 
appears to me to be a distinct question from the right of a father in his lifetime 
to charge the interest of his infant sons in the joint ancestral immoveable estate 
wi^h the [449} payment of a debt. It is the latter question which is before 
the Court in the present suit ; and to arrive at a correct decision, I think that 
the prineiri^ ^ he applied are those which ire laid down in the leading case 
of Htmooman Fersad v. Mnssamat Babooee (6 Moore’s I. A., 393). The authority 
of that case has been often recognizril in„ the Privy Council, and notably 
ID Lalla Bnnseedhur v, Komwar Bundeswree^ (10 Moore’s I. A., 454, at p. 461), 
and also in Oiridharee ,Lall v. Kantoo Lall (14 B. L. B., 187 ; S.C., L. B., 
1 L A., 321, and 22 W. B., 56). In Hunooman Persad's case, the mortgage 
was made by a mother and widow, as guardian of her infant son and 
manager of his estate, but so far as relates to the interests in «the ancestral 
estate which sons get by birth under the Mitakshara law, and the right 
of the father to alienate the same, there seems to be no essential 
difference between the position of the father when dealing with those interests 
during "the minority of his sons, and the position of a mother when dealing 
as guardian and manager of her infant son’s estate. Lord Justice Knight 
BbucB says in Hunonman Persad*s case : ** The power of the manager for 

an infant heir to charge an estate not his own is, under the Hindu law, a 
limited and qualified power ; it can only be exercised rightly in a case of need 
or for the benefit of the estate” ; and with respect to the question on whom the 
onus of proof lies, his Lordship, after stating that the onus will vary with the 
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oiroumataiuies, proceeds to say : " When the mortgagee himself with whom the 
transaction took place is setting up a charge in his favour made by one whose 
title to alienate hd necessarily knows^o be limited and qualified, be may be 
reasonably expected to allege and prove facts presumably better known to him 
than to the infant heir, — namely, those facts which embody the representations 
made to him of the alleged need of the estate and the motives influ^cing his 
immediate loan.” 

Taking these to be the priniciples of law applicable to the decision of this suit, 
1 am of opinion that the Officiating Judge was wrong in holding that it lay upon 
the special respondents to prove that the loan was contracted by the father 
for immoral purposes, and that on their failing to do so, the respondent was 
[4453 entitled to a decree for a sale of the special appellant's interests in the 
ancestral property. Before he was entitled to such a decree, I think it was 
incumbent upon the respondent to showfor whatpurpose theloan was contracted, 
and that that purpose was one which justified the father in charging, or which 
the respondent. had at least good grounds for believing did justify the father in 
charging, the interests which the special appellants have in the ancestral 
immoveable property. As the respondent has failed to show this either in the 
Court of First Instance or in the lower Appellate Court, I think the order of 
remand, and the subsequent decree of the Officiating Judge, must be reversed, 
and that of the Court of First Instance restored. The appeal is allowed with 
costP. 

Decree reversed. 


NOTES. 

[HINDU LAW— ONUS WHEN FATHER’S ALIENATIONS ARE IMPEACHED— 

This case casting the onus on the creditor of proving justifying circumstances when the 
creditor seeks to enforce the father’s alienation against the son was treated as no longer law 
after the Privy Council decisions in Oirdhari LaVs case and Svraj Bansi Koer's case : — 
(1879) 6 C. L. R.. 224 ; (1889) 14 Bom., 320. 

The Allahabad High Court has, however, adopted the views in this case as to orms in two 
Pull Bench decisions (1887) 9 All., 493 ; (1909) 31 All., 176. ^eecmtra (1908) 30 All., 166 ; 
(1908) 6 A. L. J., 133. See also (1889) 13 Mad., 51. 

In those cases a distinction has been drawn between the cases of creditor as plaintiff 
seeking to enforce alienation and of the son as plaintiff seeking to impeach alienation. 

It has been finally held in the following oases that to bind the son there must be an 
antecedent debt or other justifying necessity ; — Allahabad — (1909) 31 All., 176. Calcutta — 
(1907) 34 Cal., 735. Madras— (1905) 29 Mad., 200. 

But a mortgage, though not binding as such, may yet be enforced as a debt :^(1909) 
31 All., 176 ; (1907) 34 Cal., 735 ; (1892) 20 Cal., 328 ; (1897) 21 Mad., 28.] 
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[SCal.«U] 

OBIGINAL CIVIL. 

The lath and 19th July, 1877, 

Pbesent : 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice Macphbrson. 

Kellie Defendant 

versus 

Fraser Plaintiff. 


Jurisdiction — Cause of action — Suit for land — Letters Patent, 1866, 
cl, 12 — Application to file award — Act VIII of 1869, s, 327 — 
Revocation of atitkoriiy of Arbitrators, 

The plaintiff and defendant entered into partnership for the purpose of carrying on the 
cultivation and manufacture of tea, on a tea estate at Darjeeling, of which they were the 
owners in certain shares. The deed was executed and registered in Calcutta, but both the 
parties resided out of the jurisdiction. The deed contained provisions for a reference to 
arbitration in case of difference or dispute in any matters relating to the partnership. Differ- 
ences having arisen, arbitrators were appointed iu accordance with the clause in the deed. 
In the course of the arbitration proceedings one of the arbitrators received two telegrams 
purporting to be sent by the plaintiff and defendant to the arbitrators, the terms of which 
were *' stay further proceedings, arrange matters here. ' The arbitrators subsequently made 
their award in Calcutta to the following effect : that the defendant’s share in the partnership 
property should stand charged with the payment of a certain sum found to be due by him to 
the plaintiff, and that the defendant should execute a mortgage of his share to the plaintiff as 
security for such payment ; that the partnership should be dissolved on certain terms, and that 
the tea garden at CM6] Darjeeling should bo sold in Calcutta. In an application under 
s. 827, Act VIII of 1869, to file the award, held, affirming the decision of the Court below, that 
the High Court at Calcutta had jurisdiction to file the award. Section 327 gives jurisdiction to 
file an award to any Court in which a suit in respect of the subject-matter of the award might 
be instituted. A suit in respect of the subject-matter of this award would not be a suit for 
land, but a suit in which, by reason of the execution of the deed of partnership in Calcutta, 
a part of the cause of action arose there ; such a suit could, with leave, have been instituted 
in the High Court ; that Court, therefore, had jurisdiction to file the award. * 

Held also, that the telegrams sent to the arbitrators did not amount to a revocation of 
their authority. 


Appeal from a decision of Kennedit, J., dated the 8th of June 1877, 
granting an application under s. 327," Act VJII of 1859, to file an award. 


Filing in Court an award 
when the matter was re- 
ferred to arbitration without 
intervention of Court. 


[Sec. 327 : — When any matter has been referred to arbitration without the intervention 
of any Court of Justice, and an award has been made, any person 
interested in the award may within six months from the date of 
the award make application to the Court having jurisdiction in 
the matter to which the award relates, that the award be filed in 
Court. The Court shall direct notice to be given to the parties 
to the arbitration other than the applicant, requiring such parties to show cause, within a 
time to be specified, why the award should not be fil^. The application shall bo written on 
the stamp paper required for petitions to the Court where a stamp is required for petitions by 
any law for the time being in force, and shall be numbered and registered as a suit between 
the applicant as plaintiff and the other parties as defendants. 

Enforcement of s u o h If no sufficient cause be shown against the award, the award 
award. ehall be filed and may be enforced as an award made under the 

provisions of this chapter.] 
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The material facts were as follows : — 

The plaintiff pntered into partnership with the defendant for the purpose 
of working and carrying on the cultivation and manufacture of tea on the 
Lizziepore Tea Estate at Darjeeling, of which they were the owners in certain 
shares, on the terms and conditions contained in a deed of partnership, dated 
the I2th of April 1876, which was executed by the paries, and alsoregUtenid« 
in Calcutta. By the deed the defendant was appointed manager of the tea 
garden, and it was agreed that both parties sbouki reside on the estate. The 
deed contained a provision for a reference to arbitration in case of any 
doubt, difference, or dispute arising between the parties in connection 
with the partnership. Differences having arisen, steps were taken by 
the defendant for a reference to arbitration, and arbitrators were ap^int- 
ed and an award made ; but the High Court refused to file it in 
consequence of some irregularity in the arbitration proceedings. The negoti- 
ations which resulted in the present award were opened by the plaintiff through 
his solicitors on the 29th December 1876, on which date they wrote to the 
defendant, proposing a reference to arbitration, and specifying the following ques- 
tions as those on which the decision of arbitrators was desirable . 1st, whether 
you are bound forthwith to execute a mortgage to Mr. Eraser of your rights 
CM7] and interest in the estate in terms of the deed of partnership ? 2nd^ 
whether you are bound to furnish accounts and estimates to Mr. McIntosh as 
agent ? 3rd, whether you are liable to Mr. Fraser for any, and what, sum in 
respect of money misapplied, for damage caused by your conduct, or coats 
incurred thereby ? Mh, whether the partnership ought not to be dissolved, and, 
if so, upon what terms ? ** The defendant, through his solicitor Mr« Leslie, 
thereupon notified to the plaintiff that he bad appointed Mr. Shephard 
of Eurseong as arbitrator on his behalf, and the plaintiff then appointed 
Mr. Kellner as his arbitrator. Mr. Shephard, however, subsequently refused 
to act, and as the defendant omitted to appoint another arbitrator, Mr. Kellner, 
in accordance with the provisions of the arbitration clause in the deed of 
partnership in such a case, appointed Mr. Beily to act as arbitrator for the 
defendant. The arbitrators duly proceeded with the arbitration in Calcutta, 
and on the 4th of April, Mr. Kellner received two telegrams purporting 
to be sent by the plaintiff and defendant respectively to the arbitrators, 
the terms of which were * stay further proceedings, arrange matters here. 
The plaintiff subsequently attended before the arbitrators, and formally 
demanded their award, explaining that the telegram was sent by him on 
considerable pressure being brought to bear on him by the defendant and in 
ignorance of its possible effect. 

The arbitrators published their award in Calcutta on the 7th of May 1877, 
as follows : — 

We find as a fact that there is due from Archibald Kellie to Duncan 
Donald Eraser the sum of Bs. 19,776-5-11, and award that the i^are of 
Archibald Kellie in the partnership property shall stand charged with ttM 
payment of that sum, and in accordance with the provisions of the paitnershtp 
de^ between the said parties, that the said Archibald Kellie shall forthwith 
execute a further mortgage of his share and interest in the partneinhip property, 
containing the usual covenants and powers, in favour of the said Mr. Eraser; and 
we further find that Kellie has committed a breach of the partnership de^ in 
more than one instance, and still persists in a line of coruiuct lEatsiiy 
prejudicial to the int^ests of the partnership property, and we there^CMij 
fore avfard a dissolution of such partnership from the 7th day of May 
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1877* tipon the footing m xagards gcoounts that each partner is entitled 
to hie p!x>portioQate share of the sale ptoee&is of the said concern ^subject as to 
Sdlie’s third share to his debt to Fraser as aforesaid ; that Kellie be removed 
from the managership of the said conoem, and that a competent manager be 
appointed by Mr« Melntosh, the Calcutta agent of the Garden. We further 
award that the entire partnership estate, as a going concern, be sold on an early 
date by public auction by Messrs. Mackenzie, Lyall & Co., for the best price 
that it will fetch ; that each partner shall be at liberty to bid for and to purchaee 
the said concern ; and further lhat the conditions of sale as regards amount of 
deposit and otherwise shall be such as the parties may agree upon ; and if they 
cannot agree, then either of the parties shall be at liberty to refer the conditions 
of sale to the Court in which this award may be filed for settlement, and the 
conditions so settled shall be the conditions on which the sale shall take place. 
And we further award that if either of the partners shall become the purchaser, 
he shall be at liberty to set oif against the purchase-money his share of the 
sale proceeds of the said concern, and as regards costs of the arbitration, we 
award that they shall be borne by Mr. Kellie.” 

Mr. /. P. Bell for the Plaintiff. 

Mr. 7. A. A%^car for the Defendant. 

Kamiedy, — In this case a question of considerable difficulty has been 
raised, and I should much prefer to have had a longer time to have consi- 
dered the matter ; but there seems to be strong reason why this particular 
matter should not be kept in suspense. On the 13th of April 1876, the parties 
entered into partnership, and on the 22nd of July, the gentleman who now 
opposes making this award a rule of Court, himself took proceedings to compel 
the appointment of arbitrators, and has conducted them with so much ability 
that now more than ten months after the initiation of these proceedings he is 
still in a position to resist the oonffrmation of the award made under them. 
If, however, 1 had thought my judgment in this matter would be conclusive upon 
the questions between the parties, I should have tried to see if further light 
could not be thrown upon the questions. Possibly I should have been able to 
obtain the assistance of some other Judge, so that Mr. Kellie’s objections might 
not have been finally determined by my single opinion. But on consideration 
of the authorities I am clearly of opinion that if I make an order which I have 
no jurisdiction to make, or if I confirm an award the subject-matter of vfhich 
had been withdrawn from the arbitrators, 1 may be corrected by the Appellate 
Court. 

The questions which arise before me appear upon the face of the two 
petitions presented in the case, one of which is supplementary to the other, and 
merely brings on the record the original partnership deed which was referred 
to in the first, and apparently not then filed with the record by some mistake. 

An application was made to me yesterday when the case was called 
on to postpone the heariog in order to enable the respondent to file 
affidavits by way of showing cause. The affidavit used in that application, 
however, disclosed no possible ground for belief that the respondent would be 
in a position to show cause ; it did not allege that he had any ground for opposing 
the application on the merits; and it did not even contain the ordinary 
averment that the application was not for the purposes of delay. When I look 
at the proceedings set forth in the petition 1 can very well understand that any 
solicitor of this Court would have been unwilling to make an affidavit to that 
effect. 
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What we have here to consider is this : there was first the execution in 
Calcutta by the parties of a deed which contained an arrangement for their 
carrying on in partndrsiiip certain tea ))lantations in Darjeeling : the parties 
also thereby provided for arbitration in case of future differences ; and they did 
according to the terms of these provisions appoint arbitrators, who made an 
award. The present application is made under s. 327 of the Civil Procedure 
Code to have that award filed in Gourtf and the question is whether this can be 

done. ^ 

• 

[480} The principal objection which was raised was, that this Court had 
no jurisdiction to entertain the application, and unquestionably the language 
of that section is as well calculated to create confusion as can well be imagined. 
It seems wholly to have omitted the consideration of the great difficulties which 
might arise in case of different matters which might properly be considered in 
different Courts. One knows enough of the history of this particular Act to be 
aware that no very careful legal revision of some of these sections was applied, 
and therefore that it would be hardly safe to apply the ordinary course of 
construction with very great strictness. Sir Babnes PEACOCK was, I believe, a 
member of the Council at the time ; but 1 have always understood that he 
was in no respect responsible for the language of this Act, which I have always 
understood to be the production of a distinguished civilian. When then we 
find a change of language from that in s. 326,'*' where the words ** any 
Court occur, to that in s. 327, where the words are “the Court,'' I think 
it would probably be unsafe to assume as certain, on the mere strength of the 
change of words, that the draftsman, by the use of different words, intended to 
define different powers and a different jurisdiction. I should be more disposed 
to think that these two sections, in pari materia, were intended to be enforced 
by the same tribunals, and that the change of language was merely per incuriam 
than to narrow the effect of s. 327 by reason of its difference in expression from 
s. 326. I am not certain that a different construction could be put on s. 327. 
It might possibly; but where there is a change of language, one would naturally 
except it to be caused by a change of intention and therefore would generally 
try to discover what this changed intention was. 

I cannot believe, however, that the true meaning of the section was, that if in 
any particular case the whole cause of action arose within one jurisdiction, while 
the (Jefendant resided in another, neither of the Courts should have jurisdiction ; 


Agreement of parties to 
refer to arbitration may be 
filed in the Court. 


* £ Sec. 326 : — When any person or persons shall by an instrument in writing agree that 
any difierences between them or any of them shall bo referred to 
the arbitration of «any person or persons named in the agreement 
or to be appointed by any Court havjng jurisdiction in the matter 
to which it relates, application may be made by the parties 
thereto or any of them that the agreement be filed in sucdi 
Court. On such application being made, the Court shall direct such notice to be given 
to any of the parties to the agreement, other than the applicants, as it may think necessary, 
requiring such parties to show cause, within a time to be specified, why the agreement should 
not be filed. The application shall bo written on a stamp paper of one-fourth of the value 
prescribed for plaints in suits, and shall be numbered and registered as a suit between some 
or one of the parties interested or claiming to be interested as plaintiffs or plaintiff, 
and the others or other of them as defendants or defendant, if the application have been 
presented by all the parties, or if otherwise, between the applicant as plaintiff and the 
other parties as defendants. If no sufficient cause be shown against the agreement, the 

•• agreement shall be filed and an order of reference to arbitration 

Provisions of this ap- made thereon. The several provisions of this chapter 

ter appucame* inconsistent with the terms of any agree- 

i ment so fil^d, shall be applicable to all proceedings under an order of reference made by the 
Court and to the award of arbitration and to the enforcement of such award.] 
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and yet that result would, of necessity, follow if one were by the light of 
8. 326 to make s. 327 exclude any case in which more than one Court would 
have jurisdiction. In fact, in this case, it would exclude the Darjeeling Court, 
which was pressed on me as the t451] proper forum, as 1 shall presently show, 
because here the High Court would, under the Charter, have jurisdiction in a suit. 
Many oases of very grave inconvenience might be suggested. In fact, it would 
make the section rarely applicable at all if I were to put on it that narrow cons- 
truction. If, indeed, 1 were to meet that narrow construction by another still 
narrower, and hold that as thefb.rties to the award are not properly clesoribed as 
plaintiff and defendant in a proceeding of this kind, no jurisdiction existed by 
reason of the residence of either party : — on this construction, no doubt, there 
would be power to tile the award in the Court within the local limits of whose 
jurisdiction the whole cause of action had arisen ; but then, unless the whole 
arose within the local limits of one Court, the section would be inapplicable. 

I should be unwilling so far to nullify that provision by either of these 
constructions, and I cannot believe that it was the meaning of the framers of 
the Act. Therefore, I think, if this Court has jurisdiction in the matter 
referred to arbitration, then it is a Court which has jurisdiction to tile the 
award. And the question then arises : — Has this Court jurisdiction in the 
subject-matter of the award ? 

I don’t think that one can say that, where the Court has the power of 
dealing with the entire subject-matter of suit, it can be said to have no jurisdic- 
tion, merely because it might be necessary, if the matter were to come to 
Court by way of suit, to obtain the leave of the Court to sue. By the 12th 
clause of the Charter, the Court is empowered to receive, try, and determine 
suits of every description where the cause of, action has arisen wholly or in 
part within its jurisdiction. It has jurisdiction over all those matters, 
although restrained from exercising that jurisdiction in cases where the whole 
cause of action did not arise here, by the necessity of obtaining the prior leave 
of the Court. 

I take it that ‘ jurisdiction’ means the power of receiving, trying, and deter- 
mining suits ; but that the necessity of obtaining the leave of the Court only 
limits the mode of exercising that power; and thus that, as, according to the true 
meaning of the 327th section, its effect is to confer the power upon every Court 
[452] in which a suit in respect of the subject-matter of the award may be 
instituted, we are brought to the question whether in this case a part of the 
cause of action has not arisen within the jurisdiction of this Court so as to let 
in the provisions of the Charter in such cases. I think that, unquestionably, 
a part of the cause of action has arisen here by the execution of the document 
by which the rights of, the parties accrued. I know that, by modern English 
decisions, the words cause of action” in recent English Statutes have 
recently received a meaning different from that which was formerly put 
on them by the former English decisions on earlier Acts and by the former 
decisions here. Of course, in any observations I make, I may be taken 
to have no doubt that the later decisions are right in so holding. But we. in 
this Court, must look at the Civil Procedure Code and the Charter, and 
remember that they were drawn at the time when the earlier cases were unim- " 
peached, save so far as at the time of the Charter they were impeached by the 
opinion of Mr. Justice Holloway in De Souza v. Coles (3 Mad. H. C., 384)— an 
opinion in which be seems to have been led astray by his habit of seeking for 
guidance from any law rather than that which was likely to be in the minds of 
the framers of Indian Statutes. I think, bearing this in mind, it is impossible 
not to hold that ^'cause of action” in both those enactments has the more 
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exteoded meanmg ; and indeed, on the face of the Charter itself, it is clear that 
the earlier meaning must be given to the words in the 12th danse, and that 
we must bold that ilT is not the breach a^one which oonstitntes the right to sue, 
bnt the entire bundle of facts which would, of necessity, be proved. ^ If the 
breach alone is the cause of action, the words “ part thereof would in meet 
eases be meaningless. This qnestion has been recently discussed in Mulal^nd 
Joharimal v, Suganchand Skivdas (I.L.B., 1 Bom., 2S), where the Court reviewed 
the recent English decisions and came to the ^me conclusion as that at which 
I have arrived. ^ 

I have thus come to the conclusion that, if we find a contract made here, and 
breach or other consequences occurring elsewhere, this Court has jurisdiction over 
the matter ; butit is a 1433] jurisdiction not to be exercised in ordinary suits witb« 
out leave to sue. If there were nothing more in the case I should have no hesi- 
tation in deciding that this Court has jurisdiction ; but as the partnership in this 
case was chiefly concerned with immoveable property in Darjeeling, I felt great 
difficulty in my way in consequence of the decision of the Appeal Court in thecase 
of The Delhi and London Bank v. Wordte (I.L.R., 1 Cal., 249). I was counsel 
for one of the defendants in the Court below, but not on the appeal, and I had not 
sufficiently studied the difference in the grounds of the decision in the 
lower Court and on appeal. Upon careful examination I, however, think that, 
whatever may have been the opinion of Mr. Justice Phbah, the Appeal 
Court has left untouched that which was supposed to be the result of 
earlier decisions. It has not in any way affected Bagram v. Mosee (1 Hyde, 284) 
Bamdhone Shaiu v. Nobirmoney lessee (Bourke, 218). These cases are 
left where they were before. In the case of The Delhi and London Bank 
V. Wordie (I. L. R., 1 Cal, 249), Phbab, J., said The plaintiff wants 
to have a sale of the property effected, and for that purpose to have the 
obstacles, which arise by the conduct of Morell and Lightfoot and otherwise 
than from the trustees, removed by the Court. So far as the substance of this 
suit is concerned, the plaintiff’s case is the same as if the trustees were out of 
the way, and Morell and Lightfoot had bound themselves by covenant, on 
sufficient consideration, to sell the property and divide tbe proceeds aoeording 
to the terms of the deed of 14tb May 1875, among their creditors, of whom the 
plaintiff is one. The like trsmsaetion with the plaintiff as the sole creditor 
would manifestly be of the nature of a mortgage, and a suit by the plaintiff on 
the looting of it to obtain a realization of the charge by sale would be a suit for 
land within cl. 12 of the Letters Patent. It follows, I think, that the present 
suit is also a suit for land.” 

If that decision had been upheld by the Appeal Court in that form, I 
sbould have felt very great difficulty in distinguishing that case from tbe 
present. But the current of the opinion of the Court above seems all through 
the course of tbe argument to be adverse to the view taken by Mr. Justice PhbaB. 
C4MJ Qabth, 0. J., during the argument referred to the ease of Abbott v. 
Abbott (L.B., 6 P.O., 220), which is an important case, and which he had 
himself wgued while at the bar. In that case thmre was sn order in a Ccmsulffir 
Court directing the receiver to sell land beyond the jnrisdiotion ; that was hedd 
not heyemd tbe power of tbe Court. Then he asked “ have there been any eases 
here in whieb this Court has decreed specific performance of eontraets ndatiog 
to land,” and he is referred to Bamdhone Shatov, NoUnmoneti Dostee (Bdtnibe, 
218). Again Chief Justice says : “ I have some doabt at present wfaetlmr a 
‘ suit for land ' means more than a suit for possession of land, and whe^bpr ft 
imdndas'anits relating to m concerning land. Here, however, yon aril for 
posseesioa ; 1 ean nnderstand a reoeirer being appointed to .caoe^yo rOolB 

\ ■ m 



PRASBE [1877] . 


LL.R 3 Cal. 4B5 


where another person is in possession, but here you want a receiver put in 
possession.*' That does not appear to be the case here. Then further on we 
find the Chief Justice says : * It appears to me that, ^s to the 2-16ths, it 
is a suit for land, and even as to the rest I have great doubt whether it is not. 
What do you say to Lightfoot’s share.” And in che final, formal and consider- 
ed judgment of the Court, it is said : “ The express purpose of the suit is to 

compel the sale of the whole of the land conveyed by the trust deed, including 
Lightfoot’s share. But then I^htfoot objects that his share is not subject to 
the trust at all, because Morell lad no power or authority to deal with it ; and, 
therefore, one of the main points which the plaintiffs seek to establish, and 
which they ask the Court to decide, is the title of the trustees to Lightfoot’s 
share. Surely in that respect the suit is, strictly speaking, one ‘for land.’ But 
then the plaintiffs say that is not the sole or primary object of the suit, and 
that as regards Morell’s share in the property, which is by far the largest por- 
tion of it, there is no question as to the trustees’ title. But it was repeatedly, 
during the argument, put to the learned counsel for the plaintiffs, and distinctly 
admitted by them, that it would bo impossible for the Court to deal effectually 
with the case unless Lightfoot’s share were included as well as Morell's,"- 
that is to say, there being a [455] question in that case whether anything had 
passed to the trustees by the deed in respect of Lightfoot’s share, the Court 
held that, as to that share, it was a suit for land. But I do not think there 
can be much doubt that if it had not been for that share, the judgment would 
have been in favour of the jurisdiction. 

On the whole, then, I think that, with respect to the question of jurisdic- 
tion, I am bound to entertain the application. 

The only other point of any importance was that upon the face of the peti- 
tion there appeared to have been a revocation. I don’t think there was, so 
far as I can understand ; neither party conceived that the language they used 
was an absolute revocation of the authority. A revocation ought to be clear 
and distinct. We have it on the face of the respondent’s own affidavit that, 
subsequent to the award having been made, he sent a letter of revocation. It 
came indeed too late to have effect, but it does seem to show that he did not 
believe the telegram to be a revocation, and the language is so vague and ambi- 
guous that I would rather consider it to mean that the scene of the arbitra- 
tion should be removed from Calcutta to Kurseong, and that it requested«the 
arbitrators to arrange matters at Kurseong- -not a statement that the litigants 
themselves would arrange their differences. It seems to me, having regard to 
what is on the face of the award with resect to Kellie and Fraser, that this 
is not a sufficient revocation ; and I am by no means certain that since the 
Contract Act the unlimited right of revocation which existed at Common Law 
may not be taken away in such a case as this. 

There can be no doubt that if I am wrong I can be corrected by the 
Appellate Court. There is a judgment of the Full Bench in Sashtt Ckaran 
Chatterjee v. Tarak Chandra Chatterjee (8 B. L. R., 815), where there was 
great difficulty raised as to the power of appealing from an order affirming an 
award. But clearly it would not touch the case where the Court which made 
the order acted without jurisdiction. 

With respect to costs, I much doubt whether I have any power. 1 meau 
that the party who seeks to have the award made a rule [436] of Court does so 
for his Own security. It seems to me that it is analogous to the registration 
of a deed. If I thought I had jurisdiction in these proceedings so to do, 1 
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should be much inclined to give costs to the applicant ; but 1 don’t think that 
I have power to give costs against the opposing party. Each party will bear 
his own costs on so41e No. 2. 

From this decision the defendant appealed. 

Mr. Jackson and Mr. T. A. Apcdr for the Appellant. 

Mr. i7. D. Bell and Mr. Evans for the Respondent. 

Mr. Jackson for the Appellant. — Section 327 of Act VIII of 1859 stands 
dione; the other sections in the same chapter are not incorporated into it as they 
are expressly into s. ^^^—Chowdhri Murtaza Hossein v. Bibi Bechunnissa 
(L. R., 3 1. A., 209). The learned Judge in the Court below thinks that the 
words of this section — “the Court having jurisdiction ” — cannot have a narrower 
construction given to them than the words “ any Court having jurisdiction ” 
in s. 326 would bear. But taJdng them by themselves, and leaving out of con- 
sideration as immaterial the question of the intention of the framers of the Act, it 
is submitted that the Court having jurisdiction “ in the matter to which the award 
relates ’* must be taken to mean the Court having jurisdiction over the whole 
subject-matter of the award — see Gangappa v. Kapinappa (5 Mad. H. C. Rep., 
128). That Court would in this case be the Darjeeling Court. The jurisdiction 
meant is not a personal jurisdiction, but a jurisdiction which can enforced. 
The only ground of jurisdiction in Calcutta is that the deed was executed in 
Calcutta ; but the result of holding that that was sufficient would be to say that 
jurisdiction could be given by consent of parties,— by their signing a deed in 
Calcutta, — to a Court which would otherwise have no jurisdiction. Consent 
cannot give jurisdiction. [Gabth, C. J. —Is not the subject-matter of the 
award the differences which have arisen between the parties ?] Yes, partly, 
but in arbitrating on those differences the [457] arbitrators award a sale 
of the land at Darjeeling, and it is submitted that a proceeding taken 
to enforce such an award is practically a suit for land within the 
meaning of cl. 12 of the Letters Patent. [MacpheRSON, J. — I see that, 
by the terms of deed, both the parties were to reside on the tea graden.] 
Yes, that is so, and the residence of the defendant out of the jurisdiction 
of this Court would distinguish the present case from all those in which 
the Court has held it has jurisdiction, for in all such cases it will be found that 
the defendant resided within the jurisdiction. This case comes within the 
principle of the decision in The London and Delhi Bank v. Wordie (I. L. R., 

1 Cal., 249). There is nothing in the judgment on appeal in that case to 
out down the effect of the decision in the lower Court as to the suit being a 
suit for land. In that case there were circumstances in favour of the jurisdiction 
which are absent in the present case. The persons to whom the property was 
stated to have been conveyed were subject to the jurisdiction. Here they are 
not. In this case part of the award is to remove the manager of the tea 
estate aaid appoint another ; just as in that case part of the relief sought was to 
remove the trustees and appoint others. [Gabth, C. J. — You say we could not 
do that ?] Not in a case* where both the parties and the land are out of the 
jurisdiction. The order could not be enfoi'ced. [Gabth, C. J. — Could we not 
make an order for sale of the land, although the purchaser might afterwards 
have to sue ^r possession in another Court. The sale could take plaoe without 
meddling wifti the land.] That might have been done then in The London and 
Delhi Bank v. Wordie (I. L. R., 1 Cal., 249). [Gabth, C. J. — As to a 14-anna 
share of the propmty in that case 1 thought there was jurisdiction.] In that case 
the defendant Mkxrell, the owner of the 14-aDna share, was subject to the 
jurisdiction. [Macpherson, J. — In that case, owing to the title of thetnistees 
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to Idgbtfoots's 2-aDna share being disputed, a question of title to that portion of 
the property arose, and therefore the suit was held to be a suit for land.] In all 
the oases referred to in that case in fatpour of the Court ha^ung jurisdiotiohi the 
paities against whom orders were [4S8j made were subject to the jurisdiction, 
as in Bagram v. Moses (1 Hyde, 284), Abbott v. AhbM (6 L, B. P. 0., 220). Suits 
for foreclosure are suits for land according *to the decisions of this Court on the 
woids of the'^tters Patent, which are to be adhered to rather than the English 
decisions. PcLget v. Ede (L. R., 18 Eq., 118) has been held not to apply here. 
If this Court has jurisdiction in cases where the only cause of jurisdiction is 
that a deed was executed in Calcutta, it will be nullifying cl. 12 of the Charter. 

Again, the leave of the Court should have been obtained in. this case before 
^ hie the award. The case seems to have been treated in the lower 
Court as if leave had been obtained ; but there is no more reason why leave 
should be assumed to have been obtained in this case than in a case where a 
plaint has been admitted. It would be necessary in filing a plaint in such a 
suit as this to obtain leave of the Court to sue ; and such leave could 
not be obtained after the plaint has been admitted. [Macpuehson, J. — 

I think it has been so held.] Then as to revocation, the telegrams amounted 
to a revocation. If the plaintiff thought there was no revocation, tliere was no 
necessity for him to complain of the telegram as having been wrung from him 
under pressure. [Macpherson, J. -Was it not rather a mere postponement of 
the proceedings, which might have prevented the arbitrators from proceeding 
with the arbitration in Calcutta ?] It is submitted there was a sullicient 
revocation. 

Mr. r. A, Apcar on the same side. 

Mr. Belt for the respondent. — The deed Soreating the contract of partner- 
ship was executed in Calcutta. A suit relating to that contract is not a suit for 
land. There are many matters relating to such a partnership which are done 
in Calcutta, as selling the tea, &c. It is a contract relating to matters partly in 
and partly out of the jurisdiction. If the plaintiff had wished to sue for a dissolu- 
tion of partnership, he could, it is submitted, have sued in this Court, and a decree 
in'such a suit would be one in [459] persouam, which this Court could make. See 
Penn v. Baltimore (1 Ves. Sen., 444; 2 White and Tudor, L. C., 4th Ed. 923) and 
other oases there cited. [Garth, C. J.- - Your difficulty is that the person against 
whom you want the decree is not resident in the jurisdiction. If he were, those 
oases would, apply.] It is submitted they apply by reason of the contract having 
been entered into in the jurisdiction — Qopikrishna Gossami v. Nilhomal Banerjee 
(18 B. L. R., 461). Parties entering into a contract in Calcutta thereby render 
themselves subject to.the jurisdiction, with the restriction that if the perform- 
ance is not to take place in = Calcutta, leave to sue must be obtained. [Gabth, 
C, J.— Is there any case in which the English Courts have exercised their 
jurisdiction as in Penn v. Baltimore, 1 Ves Sen., 444 ; 2 White and Tudor, L. C., 
4th Ed., 923) against parties out of the jurisdiction ?] The fact of a man having 
entered into a contract in the jurisdiction is sufficient to give the Court such 
power over him wherever he may be. In such a case part of the cause of action 
arises in the jurisdiction, so as to entitle a plaintiff to ue there. Then the Court* 
being so seized as it were with jurisdiction, it is immaterial whether or not leave 
is obtained, because the seizure of jurisdiction enables the Court tlb operate upon 
the person in the way which has often been done in England. The restriction 
as to obtaining leave to sue is one which is put on the plaintiff merely for 
convenience. Want of leave does not take away the jurisdiction of the Court 
to pass an order in personam, [Gabth, C. J.— If we passed such an order here . 
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could it be enforced by the Court at Darjeeling ?] It is submitted that it could. 
{Macphebson, J.-* If it were a decree it could be executed, no doubt, by the 
Darjeeling Court in^jhe same way as a decree of that Court, but there would 
be considerable difficulty in enforcing an order, as for instance an injunotioUi 
prior to decree.] Under s. 9 of the Charter Act, 24 & 25 Viet., c. 104, the High 
Court has the same power as the Supreme Court had, and that was the power 
of the Court of Chancery. Having power to pass the order thp Court would 
surely have power to enforce it. Such an order could probably be enforced under 
s. 200, Act VIII of 1859. What the plaintiff seeks for is an order relatii^ 

[ 460 ] to certain breaches of a contract made in Calcutta ; he does not seek a 
declaration of any title to, or with respect to possession of, any land ; he does 
not ask this Court to give possession ; that can be obtained by the purchaser 
from the Darjeeling Court. As to s. 327, the matter to which the award 
relates is that which was proposed for arbitration — see the questions referred. 
It is submitted that those are matlbers over all of which the Court has jurisdic- 
tion, and therefore it has jurisdiction to file the award. The section lays down 
a special procedure, and that is another reason why leave to sue is not neces- 
sary, tor the other side have notice of the application to file the award and 
can show cause against it ; here it differs from the filing of a plaint, of which 
no notice is necessary, and it is therefore only convenient that leave should be 
obtained in certain cases. 

» 

The learned Counsel then contended on the merits of the case, that there 
had been no revocation, and that the telegrams merely showed an intention to 
change the venue of the arbitration. 

Mr. Evans on the same side. The Court has jurisdiction in this case subject to 
leave. The subject-matter of the award is practically a dissolution of the partner- 
ship and the matters usually incidental thereto, including a sale of the partner- 
ship assets. A suit for dissolution of the partnership could, no doubt, be brought 
here with leave of the Court, and it would have power to wind it up, and for 
that purpose to deal with all the partnership assets. Could it be said that the 
mere fact of a piece of land, portion of the assets, being out of the jurisdiction, 
would prevent it having that power. That power is a necessary incident of 
the winding up and realization of assets. In England land as a partnership 
asset would be treated as personalty. It would make no difference whether 
the assets consisted of money or land — see Lindley on Partnership, 671. In a 
Suit for dissolution of the partnership, this Court would have had power so to 
treat the land. [Gabth, 0. J. — And that would have been a suit for an order 
to change the land into money, not a suit for land.] Just so. [Macpherson, 
J. — This is not the same as a suit for winding up a firpi in Calcutta. These 

[ 461 ] parties have never carried on business here, and are not resident here.] 
It is submitted that the Court could wind up a partnership not only where 
there is personal jurisdiction, but where part of the cause of action has arisen 
in the jurisdiction. We might have sued on the award, or at any rate have 
sued for a declaration that the partnership was dissolved as ordered by the 

^ *CSeo. 200 : — If the decree be for any specific moveable, or for the specific performance of 

any contract, or for the performance of any other particular act, it 
Decree for mm^ble pro- shall be enforced by the seizure, if praqticable, of the specific 
perty, performaflbe of con- moveable, and the delivery thereof to the party to whom it shall 
tract, or alternative. have been adjudged, or by imprisonment of the painty against 

whom the decree is made, or by attaching his property and 
keeping the same under attachment until further order of the Court, or by bbth imprison- 
^tnent and atlamhnient, if necessary; or if alternative damages be awarded, by leaving such 
damages in the mode hereinafter provided for the execution of a decree for money.] « 
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award. The oases of Maorne v. Macniell (unreported) and Ma>cdmtild v. Scoti 
(unreported) are oases in whioh orders were made by this Court with respeot to 
land in the mofussil. In the former case the defendant was not personally subject 
to the jurisdiotion. [Magphebson, J. — He lived on board his steamer which was 
in the river, and he did business, and had a ticket office, in Calcutta.] He 
was described as residing but of the jurisdiction, and the jurisdiction was 
founded on the ^ fact that part of the cause of action arose in Calcutta. Here 
part of the cause of action arose in Calcutta, and if the plaintiff had brought a 
suit, he would have obtained leave. He had to file an award for which there is a 
special procedure, and no provision for obtaining leave to file it. The decision 
cited in the Madras High Court was not argued nor considered. If a plaint 
would have been thought good in this matter if we had sued, then this Court 
has jurisdiction although no leave has been obtained. No doubt, the execution 
of the deed was a part of the cause of action ; see Mulchand Joharimal v. 
Sv^anckand Shivdas (I. L. R., 1 Bom., 23), where all the cases as to cause of 
action are cited. 

Mr. Jackson in reply. — The words of s. 327 are not only having juris- 
diotion,” but “ having jurisdiction in the matter to which the award relates.” 
The matter to which the award relates is not the partnership deed, but the tea 
garden at Darjeeling. The inference from the judgment of the Court below is, 
that if the words of the section are construed literally, the Court would have no 
jurisdiotion. If the execution of the deed gives jurisdiotion this Court might 
have jurisdiction with respect to land situated anywhere, for instance in 
California. But in such a case who would give possession of the land sold ? 
An [462] award, however, is not a suit. The decision of the Madras High 
Court should be followed in this case. According to that case this Court 
has no jurisdiction. 

Cur, adv, vulL 

The following Judgments were delivered — 

Garthi G. J. (after stating the facts continued). — The appellant, Mr. Kellie, 
contends — 

That this Court had no jurisdiction to confirm the award, and 

2ndly. That the authority of the arbitrators was rekoved by both parties 
before the award was made. 

In support of the first objection, it has been argued that the only Court 
competent to confirm the award under s. 327 was the Court in which a suit must 
have been brought to settle the differences between the parties, if those differences 
had not been referred to arbitration ; and that as the subject-matter in dispute 
was a tea garden at Darjeeling, and as both the litigants were resident there, 
the suit would have been a suit for land, and must have been brought in the 
Darjeeling district, and therefore that the Darjeeling Court was the only one 
capable of confirming the award. 

The answer to this contention on the part of Mr. Fraser was that the 
suit under such circumstances would not have been a suit for land ” within 
the meaning of cl. 12 of the Letters Patent, and that as a part of the cause of 
action arose in Calcutta, inasmuch as the deed of partnership w|.8 executed 
there, the High Court might, although Mr. Kellie was resident at Darjeeling, 
have given leave to Mr. Fraser to bring this suit in the High Court ; and that 
any Court in which such a suit might have been brought would have been “the 
Court having jurisdiotion ” over the matter in dispute within the meaning of 
8. 327. 
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Upon this point, wa have been referred to several authorities, some of 
which have been discussed by the learned Judge in the Gourt below ; and 
particularly to the^ate case of The Delhi [468] and London Bank v. Wordie 
U* L. Bm 1 CaL, 249), where it was held that a suit brought for the purpose of 
compelling the sale of a trust property was a ** suit for land.*' it will be 
observed, however, that in all, or almost all the cases upon which the appellant 
relies, the suit was brought for the purpose of acquiring the possession of, or of 
establishing a title to. or an interest in, the property which was the subject of 
dispute, more particularly in the case of The Delhi and London Bank v. Wordie 
(I. L. B., 1 CaL, 249), where the object of the petitioner was to establish the 
title of certain trustees to a share in a portion of the trust property claimed by 
a person of the name of Lightfoot, and the establishment of this title was an 
essential element of the entire claim. 

Now, in this case, it clearly appears, both from the description of the 
matters in difference and from the award itself, that Mr. Fraser’s real object 
was to remove Mr. Kellie from the management of the partnership property, and 
to enforce a dissolution of the partnership upon such terms as the arbitrators 
should think proper. He did not seek to obtain possession of, or to acquire a 
title to, the tea garden, because that was already the property of the partnership, 
and the effect of the award was only to dissolve the partnership, and to dispose 
of the partnership property upon what they considered the most just and 
reasonable terms. I consider, therefore, that any suit instituted by Mr. Fraser 
to carry out these objects would not have been a “ suit for land,” properly so 
called ; and that as the High Court might have given Mr. Fraser leave t# bring 
such a suit in the High Court, that Gourt had also jurisdiction, under s. 327, 
to confirm the award. 

As regards the other point, viz., the alleged revocation of the submission 
to the arbitrators, I am of opinion that the evidence relied on by the appellant 
is not sufficient to justify us in finding that a revocation did in fact take place. 
It is true that, pending the proceedings, a telegram was sent from Darjeeling 
by both parties to Calcutta in these words. “ Stay further proceedings; arrange 
matters here ; ” but having referred to the circumstances under which that 
telegram was sent, and to the [464] subsequent correspondence and conduct 
of the parties, we do not consider that this telegram operated, or was ever 

intended to operate, as an absolute revocation of the submission. 

• 

I think, therefore, that the appellant has failed upon both grounds, and that 
the appeal should be dismissed with costs on scale 2. 

Maopherson, J.- 1 also think that this apppeal must be dismissed. 

A suit the object of which was to deal with the matters, the subject of 
this arbitration, might certainly, in my opinion, have, with the leave of the 
Gourt first obtained, been instituted on the original side of this Court. , The 
partnership deed having been executed in Calcutta, it seems to me that, accord- 
ing to the current of decision here, it is impossible to say that no part of the 
cause of action arose within the local limits of the ordinary original civil 
jurisdiction. 

Of course if the suit were a suit for land, vsuthin the meaning of s. 12 of 
the Letters Patent of 1865, there would be no jurisdiction, the whole land 
lying in Darjeeling. But it is not a suit for land within that section. There is 
DO dispute as to the title to the land. The questions at issue relate to the 
partnership between Kellie and Fraser, the mode in which its business baa 
been and ought to be conducted, and the adjustment of accounts aqd winding ‘ 
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up of the partnership. The mere fact that the object of the partnership was 
the carrying on of the tea concern does not make a suit for adjustment of 
accounts and dissolution a suit for land. If it did, thep this result would 
follow that, although all the members of a partnership were permanently 
resident in Calcutta, and the chief business of the partnership, was, at the time 
of suing, and always bad been, conducted in Calcutta, a suit for an account and 
dissolution would not lie here, if one asset of the partnership happened to be an 
indigo factory or a tea garden in the mofussil. Yet, in the case suggested, 
there can be no manner of doubt a suit could be entertained by this Court on 
its original side ; and such suits have, in fact, been repeatedly entertained. 

The peculiarity in the present case is that the defendant [ 463 ] Kellie is 
not personally subject to the jurisdiction at all, save by reason of part of the 
cause of action (to wdt, the execution of the partnership deed) having arisen in 
Calcutta. Had he been personally subject, by reason of residing in Calcutta, 
probably the question which has been raised would never have been suggested. 

Some discussion has taken place as to the effect of the judgment of the 
Court in the case of The Delhi and London Bank v. Wordie (I. L. R., 1 Cal., 
249). But I cannot gather from the report that the decision of the Appellate 
Court in any way modified or altered the earlier decisions. For the only point 
actually decided by the Appellate Court is that as the owner of a two annas' 
share of the property denied that he had ever conveyed his share to the 
defendants, to whom it was alleged to have been conveyed as trustees, the 
questjUjci of title as to these two annas was directly in issue, and therefore the 
suit a suit for land and could not be entertained. 


On the whole, I have no doubt that a suit might, with the leave of the 
Court first obtained, have been instituted here. And if a suit would have lain 
there, it appears to me that the Court had jurisdiction under s. 327 to order 
this award to be filed. I agree with Mr. Justice KENNEDY in declining to attach 
to the words of that section **the Court having jurisdiction in the matter to 
which the award relates," the limited and a special meaning contended for, 
and in construing them as meaning any Court having jurisdiction to entertain 
a suit for the matter to which the award relates. 


I further agree in the opinion 
rity to the arbitrators. 


that there was no revocation of the autho- 
Appeal dismissed^ 


Attorneys for the Appellant : Messrs. On* and Harris. 

Attorneys for the Respondent : Messrs. Chaunirell, Knowles, and Roberts. 


NOTES. 

£ L ‘ SUIT POE LAND ’ WITHIN THE LETTERS PATENT, 1865, Cl. 12— 

I. WITHIN JURISDICTION 

The following oases were held to be within jurisdiction 

(a) Specific performance of a contract for sale : — (1892) 19 Cal., 358 ; 22 Bom., 701. 

(h) Specific performance of agreement to grant lease]: — (1906) 33 Cal., 1066. 

(c) Suit for foreclosure : — (1898) 22 B., 701. 

(d) Award relating to partition of property partly outside jurisdiction (1900) 24 Mad., 
31. 

Bjit where the suit is for partition of the immoveable property lying wholly outside 
the jurisdiction, it was held that there was no jurisdiction (1880) 4 Bom., 482. 
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(e) Tlie rule is applicable to plaintiffs only ; where defendant was second mortgagee he 
could enforce rights under the mortgage-decree even if that mortgage included 
lands outside jurisdiction : — (1897)^4 Cal., 190. 

II. NOT WITHIN JUBI8D1CT10N— 

^ The following oases were held to lie outside jurisdiction ; — 

(а) Leasee seeking to obtain possession by claiming the rents and profits from the lessor; — 

(1908) 38 Oal., 59. 

(б) Suit for charging maintenance on specific land (1908) 33 Mad., 151. 

(c) Suit for declaration of title to land outside jurisdiction : — (1901) 29 Cal., 316. 

IL CIUBE OF ACTION— 

(а) Suit on award against defendant residing in England, no part of cause of action 
within jurisdiction even where (ihcre is allegation of defendant’s agent in Calcutta 
promising to pay amount payable under award : — (1903) 31 Cal., 274. 

(б) Endorsement on hundi at Calcutta, part of cause of action within jurisdiction ; — 

<1896) 22 Cal., 461.] 


[ 2 Cal. 466 ] 

ORIGINAL CIVIL. 

The 15th July^ 1877. 

Pbesent : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Markby. 


In the matter of the Petition of Janokey Nath Roy. 

Appeal — Presidency Magistrates* Act (IV of 1877), s. 41 — Prosecution — 
Sanction of Judge — Jurisdiction of High Court. 

No appeal lies from the order of a Judge directing a prosecution under s. 41 of the 
Presidency Magistrates’ Act. * 

In the suit of one Bhoobun Mohun Neogy v. Janokey Nath Boy an 
applieation had been made to Mr. Sconce, one of the Judges of the Calcutta 
Small Cause Court, to direct the prosecution of the defendant (the present 
appellant) for perjury and forgery. &[r. Sconce refused to direct such pro- 
secution ; and the plaintiff applied ex parte under s. 41 of Act IV of 1877 
to Mr. Justice Kennedy, sitting on the Original Side of the High Court, for 
an order that he might be at liberty to prosecute the defendant, which was 
granted. Against this order the defendant presented a petition of appeal, on 
the grounds that the learned Judge had no jurisdiction to make the order ; 
that, under the circumstances of the case, the order ought not to have been 
made ; and that the appellant ought to have been allowed an opportunity of 
being heard against the order being made. 

Mr. Branson (with him Mr. Bonnerjee) moved to admit the appeal. 

Mr. Branson.— It is true that neither under the Criminal Procedure Code, 
nor the general law, has the Court any right to interfere with the discretion 
of a Judge, but the order amounts to a judgment. The word * judgment ' in 

* [See. 41 : — A complaint of an offence against public justice described in sections 193, 194, 
196, 196, 199, 200, 206, 206, 207, 208, 209, 210, 211, or 228 of the 
Banotion to prosecution Indian Penal Code, when such offence is committed before or 
for certain offences against against a Civil or Criminal Court, shall not be received by any 
public justice. I^idency Magistrate, except with the sanction of the Court 

before or against which the offence was committed, or of some 
other Codrt to which such Court is suboAinate.] 
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clause 15 of the Letters Patent of 1865 has been held to mean a decision,- 
whether finA or preliminary, or interlocutory. This order is one creating 
jurisdiction, and is to that extent final ; and so far there^is a right of appeal* 
The learned Counsel referred to [467] The Justices of the Peace for Calcutta v* 
The Oriental Oas Company (8 B. L. B., 433); Hadjee Ismail Hadjee Hubbeeb v. 
Hadjee Mahomed Hadjee Joosub (13 B.*L. B., 91) ; Mowla Buksh v. Kishen 
Pertab Sahi (I. L. B., 1 Cal., 102) ; and to Barkat-ulJah Khan v. Rennie (I. 
L. B.. 1 All., 17). 

The Jud^nnont of the Court was delivered by 

Garthf C. J. — We are clearly of opinion that no appeal lies in this case, 
and that we ought not to grant leave to admit the appeal. Leave granted by 
a Judge to institute proceedings is not a * judgment ' within the meaning of 
cl. 15 of the Charter. If authority were wanted, the case of The Justices of the 
Peace of Calcutta v. The Oriental Gas Company (8 B. L. B., 433) would be ample 
authority for our judgment. But apart from that, this leave given by the Court is 
the creation of a later Statute. It is a power which did not exist when the Charter 
was passed. It is a power of a peculiar kind. The object is to check rash pro- 
ceedings in criminal matters being taken. It gives power to take proceedings, 
which could not have been taken without leave. As the Legislature has not 
thought fit to give an appeal from such an order, we think that this appeal 
should not be admitted. 

Application refused 

Attorneys for the appellant ; Messrs. Pitiar and Wheeler, 

[488] APPELLATE CIVIL. 

The 21st June, 1877, 

Present : 

Mr. Justice Markby and Mr. Justice Prinsep. 


Kally Prosonno Hazra Plaintiff 

versus 

Heera Lai Mundle Defendant." 


Limitation — Act IX of 1871, ss, 20, 21, sch, II, arts, 167, 169 — 
Execution Proceedings, 

The word ‘ debt ’ in ss. 20*and 21 of Act IX of 1871 applies only to a liability for which 
suit may be brought, and does not include a liability for which judgment has been obtained : 
therefore, where the last application for execution of a decree had been made on the 14th of 
December 1872, and a notice under s. 216, Act VIII of 1859, issued on the 19th of January 
1873, and on the 28th of April 1873, the judgment-debtor filed a petition notifying part-pay- 
ment, which petition was signed by the judgment-creditor, — held, in an application for exe- 
cution made on the 27th of April 1876, that further execution was barred by limitation. 

This was a suit in which the plaintiff, appellant, had obtained a decree on* 
the 9th of January 1868. The last application for execution had been filed on 
the 14th of December 1872, and a notice under s. 216 of Act VIII of 1869 had 
been issued to the representatives of the judgment-debtor on the 19th of 

• Miscellaneous Special Appeal, No. 91 of 1877, from a decree of C. D. Field, Esq., Judge 
of Burdwan, dated 22nd December 1876, confirming a decree of Baboo Amrit Lai) Pal, 
Munsif of that district. 


I OAL.— 82 
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January 1873. On the 28th of April 1873, the judgment-d^tor filed an 
ap{fiication with the oonsent of the decree-holder, who appended^is name at 
the bottom of the pe^kition, notifying payment of a part of the decretal amount 
and the execution case was struck off the file. On the 27iih of April 1876, the 
judgment-creditor applied for fresh execution. The judgment-debtor pleaded 
limitation. The Lower Appellate Court held, that further execution was barred. 
The judgment-creditor preferred a special appeal to the High Court. 

Baboo Bashbehari Ohose for the appellant. — The petition presented by the 
judgment-debtor, and signed by the judg-C469]ment-creclitor, was in fact the 
acknowledgement of a ' debt/ and is therefore governed by ss. 20a and 21 of the 
Limitation Act. The period of limitation must, therefore, be computed from the 
date of the presentation of that petition. 

The respondent was unrepresented ; the pleader for the appellant, however, 
pointed out to the Court that the proviso to art. 169 of the 2nd schedule of 
Act IX of 1871 would have been mere unmeaning surplusage if limitation on 
part-payment of money under a decree had been already provided for under 
a. 21 of that Act. 

The following Judgments were delivered : — 

Markby, J. — In this case, whilst execution proceedings were going on, the 
judgment-debtor filed a petition in Court notifying payment of a part of the sum 
due under the decree, and asking for a stay of execution for four months. The 
judgment-creditor signified his assent to this application by signing the petition, 
which was granted. The question we have to determine on special appeal is, 
whether a new period of limitation runs either from the date of this petition 
under the provisions of s. 20 or from the date of the part-payment under the 
provisions of s. 21, Act IX of 1871. Both these sections are applicable to ' debts 
and legacies ' only, and I do not think that the sum due under a decree is a 
'debt’ within the meaning of these two sections. It seems to me that the proviso 
to s. 21, which is general, would be unmeaning as applied to sums due under a 
decree ; and the proviso to art. 169, sch. II would also have been wholly useless 
if part-payment of money due under a decree had been already provided for 
under s. 21. Both these arguments, it is true, apply only to s. 21. But I 
cannot suppose that the word 'debt’ is used in a different sense in two consecu- 
tive sections of the Act. 1 do not of course mean to say that the sum due 
under a decree may not sometimes be properly called a 'debt ’ ; it is constantly 
spokpn of as a judgment-debt ; but taking the whole Act together, I think the 
' debt ’ spoken of in ss. 20 and 21 is a liability to pay money for which a suit 
could be brought, and not for which judgment has been obtained. The 
Miscellaneous Special Appeal will be dismissed with costs. 

[470] Prinsep, J . — I am of the same opinion. * I w.ould only add that the 
fact that it has been thought necessary to make a special proviso in art. 169, 
sch. JI of the Limitation Act, seems to show that the ordinary law was not 
sufficient in this respect as regards decrees or orders of a High Court in its 
Ordinary Original Civil Jurisdiction. There is no such special provision for 
other decrees or orders. We cannot apply s. 20 or 21 

Appeal dismissed, 

» NOTBB. 

t SmUTORY CHANGE- 

The Indian Limitation Act (1903) has added the following Explanations owing to the 
conflicting deoisions of the several High Courts on this question. 

Explanation 111 to flee. 19- 

For the purposes of this section an application for the execution of a decree or order is 
an iq^licai|on In respect of a right. 
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BxplMiatton to Sec. SO:— 

Debt ’ inolades money payable under a decree or order of Court, 

• • 

II. CONFLICT OF DECI8IOH8 UDDER THE OLD CODE A8 TO WHETHER ‘DEBT* 
IHCLDDBD JUDOMBNT DEBT— 

That it did not, was held by the Calcutta High Court, in (1877) 2 Cal., 468 ; (1879) 4 Cal., 
708 : 8 C. L. B., 572 ; (1902) 6 C. W. N., 766 ; 25 Mad., 481 ; (1904) 27 Mad., 608 ; (1904) 28 
Mad., 40. That it did, was held by the Bombay and Allahabad High Courts : — (1889) 14 
Bom., 890 ; (1908) 26 AU., 36 ; (1882) 6 All., 201 ; (1880) 3 All., 247 ; (1881) 3 AU., 781 ; (1894) 
16 All., 228 ; (1905) 27 All., 575.] 


[ 8 Cal. 170 ) 

FULL BENCH. 


The 20th July, IH77. 

Present : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Jackson, 
Mr. Justice Macpherson, Mr. Justice Markby and 
Mr. Justice Ainslie. 


Mohesh Mahto and another Defendants 

versus 

Sheik Pirn Plaintiff.* 


Special Appeal — Jurisdiction — Small Cause Court -Claim under Bs. 500 — 
Question of title — Act XXIII of 1861, s. 27 — Act XI of 1861, s. 6. 

No special appeal lies to the High Court in a suit cognizable by the Small Cause Court, 
although a question of title to immoveable property has been raised and tried in the Court 
below. 

This wh.s a suit for the recovery of Bs. 476, the price of certain sakhwa 
trees. A question of title had been raised and determined in the Court below 
in favour of the respondent. Upon a special appeal from this decision, Mabkb V 
and Prinsep, JJ., referred-the following point to a Full Bench : “ Whether, 

having regard to the provisions of s. 27 f of Act XXIII of 1861, a special appeal 
lies to the High Court in a suit of the nature cognizable by a Court of Small 
CauGijSS, when a question of title to immoveable property has been raised 
and tried in the Courts below.” 

* Special Appeal No. 1385 of 1875, against a decree of Col. Boddam, Deputy Commis- 
sioner of Zilla Hazaribaugh, dated the 18th March 187G. 

T [Sec. 27 : — No special appeal shall lie from any decision or order which shall be passed ^ 
on regular appeal after the passing of this Act by any Court 
No special appeal from subordinate to the Sudder Court, in any suit of the nature 
decision of any Court sub- cognizable in Courts of Small Causes under Act XLTI of 1860 
ordinate to the Sudder (for the establishment of Courts of Small Causes beyond the local 
Court in certain suits. limits of the jurisdictidn of the Supreme Courts of Judicature 
estahlished by Royal Charter), when the debt, damage, or 
for which the original suit shall be instituted shall not exceed five hundred rupees ; 
but every such order or decision shall be final.3 
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Baboo Ancmdananih Chatterjee, for the re^ndent, took a preliminary 
objection to the hearing of the appeal, and oon-flTlltend^ that no appeal 
would lie to this Court, inasmuch as th^ case was one cognizable by the i^mall 
bause Court, being merely a suit for damages. I7he words of the Act are **that 
no special appeal shall lie from any decision or order in any suit of the nature' 
cognizable in Courts of Small Caused . , . when the debt, damage or demand for 
which the original suit shall be instituted shall not exceed five hundred rupees; 
but every such order or decision shall be final.” It is true that a^uestion of title 
was raised and tried, but it was simply raised incidentally in order to the 
determination of damages, and as the suit itself was merely for damages, no 
appeal lies — Grant v. Modhoositdun Singh (10 W. B., 79) and Lasmani Debia 
V. Mahomed Hafezulla (3 B. L. B., Ap., 96). 

Baboo Boopnath Bonerjee for the Appellants. — If the sole question raised 
and decided in this suit had been the plaintiff’s claim to damages, it is clear 
that no appeal would lie to this Court. But the decree of the Court below was 
based upon a question of title, which, if it had properly arisen incidently in 
a suit brought in the Small Cause Court, would not then have been finally 
concluded between the parties — Bhoop Narain Sahoo v. Meer Mahomed Hossein 
(4 W. B., 60) ; and as this question of title had to be determined before 
a decree could be given, the appeal is admissible — Pachoo Baree v. Oooroo Chum 
Dasa (15 W. B.. 566) ; see also Dikshit v. Dikshit (2 Bom. H. C. Bep., 4) and 
Bamchandra Baghunath v. Ahaji bin Bastya (6 Bom. H. C. Bep., A. C., 12). 

The Opinion of the Full Bench was delivered by 

Garth, G. J. — We are of opinion that as this was a suit cognizable by the 
Court of Small Causes, no special appeal lies to this Court, although a question 
of title may have been incidentally raised in it. The appeal will, therefore, be 
dismissed. 

Appeal dismissed. 


HOTES. 

[ JURISDICTION-COURT OF SMALL CAUSES— 

I. Jurisdiction of Court of Small Causes not ousted by reason of question of title having 
to be decided incidentally in such suit. 

In (1861) 3 Mad., 192, F. B., the suit was for damages for less than Rs. 500, for carrying 
away crops from a certain land. Heldj jurisdiction of Small Cause Court is not ousted by 
reason of the defence setting up title to the land. 

Per Muttttsami Ayyar, J.— 

The question what is a suit of the nature cognizable by a Court of Small .Causes within 
the meaning of sec. 586 of the Civil Procedure Code, has reference to the mode of adjudication 
and not to the forum and the fact that the suit is instituted in the District Munsif’s XiJourt 
and not in a Court of summary jurisdiction makes no difference i—Ibid, 

See also (1890) 15 Bom., 400. 

In (1904) 81 Cal., 1001, it was held that the Presidency Small Cause Court has jurisdic- 
tion to try questions of title even though they form the important questions to be tried in 
the suit. Question of title must not be the sole and only question in the suit. 

II. Consequently no second appeal also lies (1697) 24 Cal., 557.] 
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KOBOLEB V. tBOSOMKO COOMAB CHATTBBJBIJ [1877] I.L.R. 8 Cal. 472 
C472] ORIGINAL CIVIL. 

The 19th Jhily, 1877. 

Pbesent : 

Mb. Justice Kennedy. 

Koegler 

versus 

Prosonno Coomar Ghatterjee. 

Civil Procedure Code ( Act VIII of 1 869), s. 73 —Adding 
parties — Amending plaint. 

Under s. 73, Act VIII of 1859, a person is not liable to bo added as a party to the suit, 
although ho may be “ likely to be affected by the result,’* unless ho is also entitled to or claims 
some interest in the subject-matter of the suit. 

Application on notice to amend a plaint by adding a party defendant to 
the suit. 

The suit was instituted by the plaintiff, carrying on business in Calcutta 
under the name of Oraf and Banziger against the defendant, carrying on busi- 
ness in Calcutta in the name of Bamchunder Chatterjee, to recover damages in 
respect of breaches of certain contracts made between the plaintiff and defendant 
for the delivery of wheat. In the petition in support of this application the 
plaintiff stated that, at the time of the institution of the suit, he was informed 
and believed that the defendant above named was the sole partner of the firm of 
Bamchunder Chatterjee ; that since the institution of the suit and service of 
summons on the defendant, the plaintiff had discovered that he was not the 
sole partner in the firm, but that he and one Bamchunder Chatterjee carried on 
the business in co-partnership. The present application was, therefore, made 
to have the plaint amended by adding the name of Bamchunder in the plaint 
as a party-defendant to the suit. 

The application was opposed both by the defendant and by Bamchunder 
Chatterjee who alleged, in separate affidavits filed by them, that they did not 
carry on business in co-partnership, but that the business was carried on by 
Bamchunder alone, the defendant Prosonno Coomar being his agent and 
manager ; and that the contracts had been entered into by the defendant in 
that capacity. 

[478] Mr. Bonerjee, ii} support of the application, contended that the 
person the plaintiff alleged to be a necessary party might be added as a party 
under s. 73 of Act YIII of 1859. 

Mr Stokoe, for the defendant, contended that s. 73 did not apply to such a 
case as this, and that to grant the application would be practically to allow 
the plaintiff to wholly change the nature of his suit — to bring a new suit in fact. 

Mr . B. Alim, for Bamchunder Chatterjee, contended that, according to 
the practice of the Court, he could not at this stage he added as a party. A • 
motion like this is not a hearing within the meaning of s. 73. [Kennedy, J. — 

I think it is clear that it is.] Then it is not a case to which s. 73 applies. 
The pLintiff finds he has made a mistake and sued the wrong person, and 
now wishes to add the person he ought to have sued as a party : that would be 
to allow him to bring a totdly different suit. It is submitted that would be 
perverting the meaning of the section. 
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Mr. Bonnerjee in reply. — ^The application should be granted, subject of 
course to payment of the costs by the plaintiff, if Bamchunder is wrongly m^e 
a party ; it is not tor the defendants t6 choose whether they ^ill be pf^iei or 
not : the Court has discretion under s. 73 to make this person a party." 
application is not made at a late stage of the case, or under circum|tf^^e# 
which will prejudice the defendant in any way. 

Kennedyi J. — I have not been referred to any authority which ^pweme 
that the old practice with respect to the addition of parties t5 a suit ^s been 
retained. The Civil Procedure Code seems to have been introduced by the rules 
of this Court as laying down the entire practice. Section 73 of that Code is the 
only section which provides for adding parties, and by that section parties can 
only be added where they may be entitled to, or claim some share or interest 
in the subject-matter of the suit, and may be likely to be affected by the result.” 
Probably the framers of the Act had in their minds suits for land. I do 
not think, therefore, that a person who is not entitled to, and [474] who does 
not claim, any interest in the subject-matter of a suit can be made a party to 
it. By the old practice any number of persons who were necessary parties 
were considered as being parties having an interest in the matter of the suit, 
except in matters of contract. Under the Contract Act the distinction between 
joint and several contracts in respect of pleading has been abolished, and one 
party of any number, unless there be an express contract to the contrary, may 
be sued alone. In this case if the plaintiff can make out a partnership between 
the defendant and the person he wishes to have made a party, he will be able 
to recover against the person he has sued. If the person he has sued is only 
an agent, then the plaintiff having elected to sue the agent has no right to be 
allowed to join another person as principal ; that would be a different suit. I 
must therefore refuse this application. I cannot see any reason why the 
original defendant should have appeared in this application, therefore he will 
get no costs. The other party who has opposed it must have his costs. 

Application refused. 

Attorneys for the Plaintiff : Messrs. Pittar and Wheeler. 

Attorneys for the Defendant : Messrs. Tortman and Watkins. 

Attorney for Bamchunder Chatterjee : Mr. Farr. 
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DOOBSA PB08AD MYTBB &C. V. JOTNABAIN HAZRAH [1877] I.L.B. 2 Cal. 475 

[2 0al.«i] 

APPELLATE CIVIL. 

^Thfi 5th July, 187?. 

Present : 

Mr. Justice Prinsep. 


Doorga Prosad Myteeand others Defendants 

verms * 

Joynarain Ha7.rah Plaintiff.* 


Co-sharers —Tjaradar — Enhancement of rent —Beng. Act VIII of 1869, s. 18, 

An ijaradar in entitled to enhance the rent of raiyats holding under him where there in 
no condition or stipulation in his lease precluding him from so doing. 

C«*] One of several joint proprietors may, without making his joint proprietors parties, 
bring a suit for enhancement of rent against ryots holding under him, from whom he has been 
in the habit of realizing separate rents. 

The Full Bench Ruling in Dnorga Churn Sunna v. Jainpa Doa^ee (12 B. L.R., 289 ; S. O. 
21 W. B., 46) distinguished. 

Thb plaintiff, a farmer for a term of years, and one of several oo-sharers 
entitled to the rent of certain property, brought a suit for the enhancement of 
his share of the rent. The plaintiff alleged that the proportionate part of the 
rent due to him had hitiierto been paid exclusively to him by the defendants 
irrespective of the shares due to the other co-sharers, who were not made 
parties to the suit. The Lower Appellate Court gave the plaintiff a decree. The 
defendants preferred a special appeal to the High Court. 

Baboo Umakali Mukerjee for the appellants. — An ijaradar of a fractional 
portion of an undivided estate cannot sue for enhanced rents, although in 
receipt of a definite portion of the rent, unless he makes his co-sharers parties 
to the suit — Doorga Churn Surma v. Jampa Dossee (12 B. L. E., 289 ; S. C., 
21 W.E., 46). An ijaradar cannot sue for a kabuliat for his fractional share; and, 
therefore, cannot sue for enhancement — Surrut Soondery Dabea v. Watson (11 
W. R., 25). If such separate suits were possible, it would result in the split- 
ting up of the tenure without the consent of the tenant, hut see judgment of 
Mitteb, J., in Indar Chandra Dugar v. Brindabun Bihara (8 B L. R., 251 ; 
S. C., 15 W. R., F. B., 21). The co-sharers, at any rate, should have been made 
defendants — Dookhee Bam Sircar v. Gewhur Mundul (10 W. R., 307) and Baj 
Chunder Mojoomdar v. Aajaram Gope (22 W. R., 385). The ijara patta did not 
authorise the plaintiff to bring an action for enhanced rent. 

Baboo Doargaram Bose for the respondent. — A co-sharer in receipt of his 
separate share of rent can sue for enhancement without making co-sharers parties 
to the suit —Bakhal Chunder [476] Boy Chowdhry v. Mahtab Khan (25 W. E., 
221) and Ounga Narain Das v. Saroda Mohun Boy (3 B. L. R., A. C., 280 ; 
S. C., 12 W. R., 30). The ijara patta contains no express stipulation precluding 
enhancement : the ijaradar may, therefore, sue for enhancement — Bushton v. 
Qirdharee Tewaree (Marsh., 331). 

* Special Appeal, No. 2601 of 1876, from a decision of Baboo Jadunath Roy, Subordinate 
Judge of Midnapore, reversing a decision of Baboo Annoda Prosad Ghatterjee, Munsif of 
Gbouki Danton. 
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PrinsePf J« — The plaintiff, as ijaradar of a third share, sues for rent at an 
enhanced rate. After the determination of the rate to which he is entitled, the 
rent has been decreed by the Lower Appellate Court. In special 
objections are taken to this decision : firsi, tb|t inasmuch ' as the 
was only an ijaradar, he had no right to enhance the rent ; and 
as he held only a share in the rent; he could not enhance without 
bis co-sharers parties to the suit. Another objection is taken that the defl^PSits 
hold under a mokururee patta. But the finding of the Lower AppelllBOdurt 
that there is a total absence of satisfactory evidence with regard to tiXblleged 
mokururee tenure compleiibly disposes of this point. The law as laid down by 
Lower Appellate Court that, unless there is an express stipulation against the 
enhancement of rent by an ijaradar, he can exercise that power, is in accordance 
with the law as laid down in the case of Bushton v. Oirdharee Tewaree (Marsh, 
331); and the correctness of that ruling cannot be disputed. On the 
other point, whether being an ijaradar he has the right to enhance with- 
out making the co-sharers parties, it seems to me that, as he had admittedly 
received a specific sum for rent orginally, no doubt calculated on a specific share, 
but for a long time received independently of the other co-sharers, it was in no 
way necessary that ha should make those co-sharers parties to this suit. The 
decision of a Full Bench of this Court in Doorga Churn Stirma v. Jampa Dossee 
(12 B. L. B. 289 ; s. C. 21 W. B., 46), does not appear to be in point ; the facts 
as they appear in the judgment of Mr. Justice JACKSON not being the facts that 
1 have already stated. In that case it would seem that there was no separate 
collection of rents from the ryots on the plaintiff’s share ; but that the rents were 
col- [177] lected jointly on behalf of all the landlords. The law seems to have 
been clearly laid down in the case of Ounga Narain Dasv, Sarodo Mohun Boy 
(3 B. L. B., A. C., 230 : S. C., 12 W. B., 30), that if the plaintiff, landlord, 
either proves that the tenants have paid their rents to him separately, or proves 
an express agreement on their part to pay his rent separately, the suit will lie 
by that landlord having only a share in the absence of his other shareholders, 
^nd if he can bring a suit for arrears of rent on his specific share, there seems 
to be no reason why he should not be able to enhance that particular rent. 
The decision in Dhookee Bam Sircar v. Oowhur Mundul (10 M.B., 307), as I 
read it, goes only so far as to state that, in order to arrive at a proper conclu- 
sion as to the amount of rent due to one having only a share in the property, 
the calculation must be based on an enhancement of the entire share ; that the 
rent of the entire share should be enhanced as regards the payment of the full 
rent by the ryot does not appear to be necessary. In my opinion, therefore, 
there is no reason why the plaintiff who has himself, and whose lessor has also 
realized rent separately from the ryot on bis one-third share, should not be 
able to sue for rent at an enhanced rate, even although he may not have joined 
his co-sharers as parties to the suit. I find also that this opinion is in accord- 
ance with that expressed by Mr. Justice Glovbb in the case of Bakhal 
Chunder Boy Chowdhry y, Mahtab Khan (25 W.B., 221). The special appeal 
will, therefore, be dismissed with costs. 

Appeal dismiBBed. 


N0TJE8. 

(As regards tke question whether notice to enhance given by one of several joint tenants 
is sufiloieilt, MS (1B78) 3 Bom., 38, where it was answered in the negative, and this case was 
distinguished as proceeding on the special facts of the case. See also (1900) 34 Bom., at 645.) 
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Adurmoni Deyi Befendairt 

versus 

Chowdhry Sib Narain Kur Plaintiff."' 


Hindu Um — Mitakshara — Son*s interest in anoestral estate — 

Burden of proof. 

In a suit by a sou to set aside an alienation of proponty made by his father during the 
son’s minority, it was shown that the property in suit originally belonged to the plaintiff's 
grandfather, who came to a partition of his property with his brother : and that, on the death 
of the plaintiff’s grandfather, his tTwo sons, the father andiuncle of the plaintiff, divided the 
estate between them, the property in suit falling to the share of the plaintiff’s father. It 
>was soufifht to set aside the alienation on the ground that there was no legal necessity for 
effecting it. The suit was brought seven or eight years after the plaintiff attained his majority. 
Held, that, notwithstanding the partition by the plaintiff’s father, the property was 
ancestral property in which the plaintiff at his birth acquired an interest. ^ 

Held, also, reversing the decision of the Courts below, that the question to be tried in the 
suit was, adbording to the decision of the Privy Council in Qirdha/ree Lall v. Kantoo Lall 
fli 6. li. B., 1S7), not whether there was any legail necessity for the alienation , but whether 
^^bt idle father, in satisfac-[|Jtion of which the alienation was made, was incurred for 
an immoral purpose, and that, under the circumstanoes, the onus was on the plamtiff to 
show that it was. 

* SpecM Appeal, No. 888 Uf 1876, against a judgment of "W. Macpherson, E8q.,OToiatiug 
Judge el Cuttack, u^olding a^deoision of BabooChunder fhrosonno I>ittt, Munsif df Baiasore. 
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Quart, --’1$ a son bound to dutobarge debts of the father whioh are illegal, though not 
immoral 9 

This was a siiit for the recovery of mouza Similia and half of mouza 
Qentia, on the allegation that the plaintiff’s father, during the minority of the 
plaintiff, improperly sold the said properties without the consent of the plaintiff, 
the family being governed by theMitakshara law. There was a further allegation 
that no necessity or occasion had existed for the sale. The sale of the second 
mouza took place on the 16th of May 1862, to the defendant, for a consideration 
of Bs. 1,750, and the defendant thereupon entered into possession. The 
property in dispute originally formed part of the estate of one Chowdbry Huri 
Narain Kur Mahapater, the grandfather of the present plaintiff, who, during his 
lifetime, divided his ancestral and self-acquired property between himself and his 
brother, under a registered deed of partition dated the 5th Assar 1287 (27th Sep- 
tember 1830). On the death of the grandfather, his two sons, the father and uncle 
of the present plaintiff, by a deed of partition dated the 7th Cheyt 1242 (18th 
of March 1836), divided the estate of their father between them, the father of 
the plaintiff receiving the property in dispute as part of his share. The present 
suit was instituted on the 4th of May 1874. The lower Appellate Court held 
that the share of the property obtained by the fatherof the plaintiff was ancestral 
property. The Court also held that the burden lay on the defendant to show 
that the sale to him by the father of the plaintiff was founded on legal necessity, 
and gave the plaintiff a decree. The defendant preferred a special appeal to the 
High Court. 

Baboo Komolakant Se7i for the Appellant. — The incidents attached to ances- 
tral property under the Mitakshara law were destroyed by the partition made by 
the grandfather of the respondent. The property, the subject of the suit, 
belonged absolutely to the fatherof the plaintiff*. Under the Mithila law, ancestral 
property whioh descends to a father is not exempted from liability for his debts 
because a son is born — see Girdharee [8] Loll v. Kantoo Lall (14 ]^. L. B., 187). 
The burden of proof that the sale made by the father of the plaintiff was not 
legally necessary should have been on the plaintiff. 

Mr. Twidale for the Bespondent. — The property of the father of the 
respondent was ancestral property — Mvdden Gopal Thakoory. Bam Buksh 
Pandey (6 W. B., 71). The onus was properly cast on the defendant. 
Alienations by a member of a joint Hindu family cannot be made except for the 
bhpeiit of the family — Sadabart Prasad Sahu v. Foolbash Koer (3 B. L. B., F. B., 
31).* It lies, therefore, on the alienee to show the circumstances under which 
the alienation was made. 

The following Judgment was delivered by ' . 

Markby, J. (Puins^P, J., concurring), — The plaintiff' in this case sued to 
recover possession of a mouza which he alleged to be his ancestral property. 
He stated that the property had been sold to the defendant by his father in 
May 1862, that is twelve years, all but a very few days before this suit was 
brought ; mit that, as there was no necessity for the sale, it was void, and not 
binding on him, the plaintiff. 

The plaintiff' claimed to belong to a family governed by the Mitakshara 
law. There was some dispute about this, but this point has been finally 
settled in favour of the plaintiff. 

It has also been argued that this property is not to be considered as 
anoestr4> because, though it belonged to the grandfather of the plaintiff, the 
father of the plaintiff made a partition of the family property with^his own 
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brother, and the mouza in suit, when it fell to the share of the plaintiff's 
father, belonged to him ' absolutely as bis separate property, and his son did not 
on his birth acquire any interest therein. Upon this point we ^hink the 
discision of the Courts below that the son acquired an interest in this property 
at his birth is correct. There is no authority for the contrary. 

The remaining question for consideration in the suit now before us is, 
whether the sale was, under the circumstances, c« binding upon the plaintiff. 
Both the lower Courts have held that it is not, but it is argued in special appeal 
that, in deciding this question, the Courts below have not adopted the correct 
principles of Hindu law. The Munsif says : — “ The Mitakshara law rules that 
a son, as soon as he is born, has equal right with his father in his ancestral 
property ; consequently, a father cannot, without the consent of his son, and in 
the absence of any legal necessity, sell his ancestral property. This being so, 
the burden of proving that the sale sought to be set aside was made under a 
legal necessity, as adverted to, is wholly on the defendant.” Subsequently he 
says : — '' As, therefore, the defendant has failed to prove the existence of a legal 
necessity which alone could render her purchase valid, plaintiff is not bound by 
the sale under consideration.” And the District Judge says : — “ It is for the 
defendant to show that the sale was effected for at least reasonable, if not press- 
ing, necessity. He [She ?3 has failed, however, to produce any proof which can 
be regarded as in the slightest degree satisfactory. There is no proof of the exist- 
ence of any debts or pressure of any kind such as would justify the sale ; on 
the other hand, there is certainly far better evidence to show that there was 
no real necessity, but that the sale took place simply to provide means for 
the gratification of loose and extravagant tastes.” 

Whatever may have been once thought in this Court, I do not think that, 
after the decision of the Privy Council in Oirdharee Lall v. Kantoo Lall 
(14 B. L. B., 187), it can be said that this is the right way of dealing with such 
a case. 

There was certainly at one time a disposition in this Court to treat the 
father as having no power whatever to bind his son by his disposition of the 
ancestral property of the family except in cases where the son was a minor, 
and there was a legal necessity to dispose of the property ; putting, therefore, 
the father, as regards his minor son’s interests in the property, in the same 
position as a guardian. The effect of this view of the position of the father 
under the Mitakshara law, coupled with the decision [5J of the Full Benchjn 
the case of Sadabart Prasad Sahu v. FoolbashKoer (3 B.L. B., F. B., 31), that 
no member of a Mitakshara family can dispose even of his own share," was 
practically to enable the son to set aside in toto all alienations of the family 
property made during l^is minority, unless the alienee could show that the 
alienation was one which was really necessary for the preservation of the 
interests of the family. 

But the Privy Council in the Oirdharee Lall v. Kantoo Lall (14 B.L.B. 
187) have taken an entirely different view of the position of the son under the 
Mitakshara law. Proceeding upon a decision of the Sudder Dewany Adawlut, 
they have practically put the son in the same position with respect to 
debts contracted by his father, as if he had succeeded to the ancestral estate as 
heir upon the death of his father. They say “ It would be a pious duty to 
pay his father’s debts, and it being the pious duty of the son to pay his 
father’s debts, the ancestral property, in which the son, as the son of his ' 
father, acquires an interest by birth, is liable to the father’s debts.” And they 
infer from this that an alienation made to satisfy such debt of the father is 
binding on the son. 


1 OAIi,— 84 
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ApplyjW priaeiplea to the praaeiit case,* it app6>ars to ni6^ thtit tho 
tru6 question for consideration is, not whether there was any lejiat neoeseity 
for the sale of tbim property, bat whether the sale was to sfatisfy a debt which, 
if oontoaoted by the father and left unpaid by him, the son would, under the 
Hindu law, be under an obligation to discharge. If it was to satisfy such a 
debt that the property was sold, then, I think, according to the Privy Council 
decision, the sale is valid. And I think that decision also clearly shows that it 
is only in respect of debts contracted for an immoral purpose that the son can 
say that, under the Hindu law, he is not liable. That seems to be the view 
taken in the passage printed at page 197 of the report. 

I do not mean it to be inferred from what I have said above that a son is 
bound to discharge debts that are illegal although not immoral : thaii is an 
altogether different question, and not now under consideration. 

£831 think, therefore, that the question which the Court below should 
have proposed for consideration was, whether the debt which this property 
was sold to satisfy was incurred for an immoral purpose. 

Upon the question of onus I have bad more doubt. One would be 
inclined to think that the party alleging immorality was bound to prove it. 
Probably, however, the question of onus is one which must be determined 
according to the circumstances of each particular case. But I have no doubt 
whatever that, under the circumstances of this case, the onus ought to be 
placed upon the plaintiff. The transaction took place a very long time ago, and 
the plaintiff attained his majority seven or eight years before he took any steps 
,^to set this purchase aside. 1 think it would be a grievous injustice to allow 
him now to do this, unless he can show affirmatively that the transaction is one 
which the law renders void. 

Appeal allowed. 


KOTES. 


[ I. AMCEBTRAL PROPERTY-BHARE ON PARTITION 

1. In Lai Bahadur v. Kanhaiya Lai, (1907)29 All., 244, at 254, it was held by tlie Privy 
CJouncil that such share is ancestral property : — ''The share then taken by Durga Prasad was 
undoubtedly ancestral property, as between him and his sons, who from the moment of their 
birth acquired an interest in it.’' It was held in that case that such property could not be 
disposed of by will. 

2. This principle holds good whether the son was born before or after the partition : — 

(n) One of the sons was born after=<the partition in (1907) 29 All., 244. 

^ (6) Mr, Mayne in his Hindu Law (7th ed.), p. 346, says ; — 

" Where ancestral property has been divided between several joint owners, there 
can be no doubt that if any of them have issue living at the time of the 
partition, the share which falls to him will conf^inue to be ancestral property 
in his hands, as regards his issue, for their rights had already attached upon 
it, and the partition only outs off the claims of the dividing members. 
The father and his issue stiU remain joint [(1868) 5 B. H. G., 129 ; (1884) 
9 Bom. , 438J . But it is not so clearly settled whether the same rule would 
apply where the partition had been made before the birth of issue.” 

He adds in the footnote, with reference to this case of 3 Gal., 1 , that, ” The report 
does not state whether the son was born before or after the partition, but 
I think the latter seems to have been the case.” This point, however, seems to 
be placed beyond doubt by this case, as the partition in it took place in 1836 
(8 Cal., 2), the suit was brought in 1674 (3 Gal., 2), which is stated (in SCaL, 6) 
to have been seven or eight years after the plaintiff attaemd his majority. 

3. Even if etiraunbrances should have been discharged the ancestral character is not 

iakenof|.;Hl870) 5M. H.C., 160. ^ 
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U. OMVB OH BOH HfMAOHIHO MTHHR’B ILIEHATIOH — 

ISw Privy Coundl stail^ m follows in Suroij Bunai Koer v. Sheo Proshad (1879)'^ Cal., 
14S,»tl71;— • , 

“When ancestral property has passed out of the family either under a conveyance 
executed by the father in consideration of an antecedent debt, or in order to raise money 
to pay off an antecedent debt, or under a sale in execution of a decree for the latter’s debt, 
his sous by reason of their duty to pay their father’s debts cannot recover that property, 
unless they show that the debts were of a kind for which they would not have been liable, 
and that the purchasers had notice that they were so contracted.’’ 

But the debt must have been antecedent : — (1907) 34 Cal., 735; (1905) 29 Mad., 200; 
(1909) 31 All., 176.] 


c 8 Cal. 6 ] 

The 12th March, 1S77, 

Present : 

Mr. Justice Markby and Mr. Justice Mitter. 

Watson & Co Defendants 

versus 

Dhonendra Chunder Mookerjee Plaintiff. ''' 

Res judicata — Limitation — Benq. Act VIII of 1869, s. 29 — Tenancy in 
abeyance — Obligation to payment. 

,.4, the ssamindar, granted a patni lease of certain t^looks to B, who assigned it to C and 
D, On B’s death, C and D applied to the Collectcr for registration of the patni talook in 
their names as assignees of B. A objected to the registration on the ground that the lease 
enured only for the life of B. A ’s objection being overruled, he instituted a regular suit to eject 
C and V, the present defendants, which was decided against A finally by the Privy Council 
in 1874. During the pendency of this litigation, the zamindar sued to recover the rent for the 
year 1868, not upon the basis of the patni lease, but for use and occupation, treating the 
tenants as mere trespassers. This suit was dismissed on the ground that the plaintiff ought 
to have sued on the lease. In 1875, the plaintiff brought the present suit for the rent of 1868 
on the patni lease. The defendants pleaded res judicata and limitation. The plaintiff 
contended that the suit was within time on the ground that the right to [7] recover the rent 
was in suspense during the pendency of the litigation regarding the lease. Held, that the^uit, 
though not res judicata, was barred under s. 29 of Beng. Act VIII of 1869. , 

Bani Swarnamayi v. Shashi Mukhi Barmani (2 B. L. R., P. C., 10 ; 8. C., 12 Moore’s 
1, A., 244) distinguished. 

Suit to recover arreairs of rent due in respect of certain estates in the zilla 
of Midnapore held by the defendants as patnidars. 

Two different patni leases, respecting the property of which rent was now 
claimed, were obtained originally by John Watson and Robert Watson. The 
defendants were their successors as transferees of their rights and interests in 
the above leases. The two Watsons dying in 1865, the defendants preferred an 
application before the Collector for the special registration of the patnidars as ^ 
transferees of the original lessees. The plaintiff objected to the registration, 
but the objection was overruled. The plaintiff', thereupon, instituted two 
separate suits in 1868, against the defendants, on the ground that the leases ^ 
enured for the joint lives of the grantees, and that rights thereunder were 

* Regular Appeal, No. 270 of 1875, against a decree of Baboo Jadu Nath Mullick 
Subordinate Judge of Zilla Midnapore, dated the 4th of September 1875. 
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inali^able. These suits were dismissed finally by tbe Privy Gounoil on the 
2l8t m February 1874. During the pendency of this litigation, tbe zamindars 
sued to recover frpm the patnidars rent for the year 1275 F.S. (1868), for use 
and occupation of the property, in order to avoid any admission that the leases 
were still in existence. The defendants pleaded in that suit that the plaintiff 
ought to have sued on the basis of the patni pattas,and not for use and occupation. 
The plaintiff’s suit was dismissed upon this objection of the defendants on the 
29th of June 1872. The validity of the leases being finally established, the 
plaintiff now sued upon them to recover the rent for the year 1868. 

The defendants pleaded, inter alia — (1) accord and satisfaction ; (2) that 
the suit was a res judicata ; and (3) that the claim was barred under s. 29 of 
Bong. Act VIII of 1869. 

The Subordinate Judge of Midnapore framed, among others, the following 
issues : — 

,1. Whether the claim was liable to dismissal under s. 2 of Act VIII of 
1869? 

C8] 2. Whether limitation barred the claim for rent for tbe year 1868 ? 

The Subordinate Judge held, with reference to these two issues, that the 
plaintiff’s claim was not ** heard and determined ” in the previous suit within the 
meaning of s. 2 of Act VIII of 1859 ; and that, according to the principles laid 
down by the Privy Council in Bani Stoamamayi v. Shashi Mukhi Barmani 
(2 B. L. E., P. C., 10 ; S. C., 12 Moore’s I. A., 244), and the decisions of tie 
High Court in Eshan Chn^nder Boy v. Khajah Assanoollah (16 W. B., 79) and 
Dindayal Paramanik v. Badha Kishori Debt (8 B. L. R., 536), the^plaintiff’s 
right to recover the rent for 1868 was not barred under s. 29 of Beng. Act VIII 
of 1869. 

The defendants appealed to the High Court. 

Mr. Evans (Babu Bhowany Churn Dutt with him) for the Appellants. 

Mr. Woodroffe (Babu Mohini Mohun Boy with him) for the Respondent. 

Mr. Evans. — The plaintiff’s suit is barred under s. 29 of Beng. Act VIII 
of 1869. The rent fell due in 1871, and the present proceeding was not 
instituted until the 19th of February 1875. The cases referred to by the lower 
Court do not apply ; on the contrary, Huronath Boy Okowdry v. Oolucknath 
Chmvdry (19 W. R., 18) and Buroda Kant Boy v. Chunder Goomar Boy (23 
W. R., 280) are exactly in point. In Bani Swarnamayi's case (2 B. L, E., 
P.O., 10 ; S. c., 12 Moore’s I. A., 244), as pointed out by Jackson, J., the landlord 
could not have brought the suit for the old rents until the tenant was replaced 
in the possession of the talook. In the present case, as in Buroda Kant Boy 
V. Chunder Goomar Boy (23 W. R., 280), the tenants were in possession of the 
land ; there was nothing to prevent the plaintiff from suing in the alternative 
as well on the basis of the si^cial contract alleged by tbe defendants as for use 
and occupation. The plaintiff’s suit is also barred under s. 2 of [ 9 ] Act VIII 
of 1859. He had s,ued previously for use and occupation, but the cause of action 
on which he now sues had then arisen, and the mere fact of the plaintiff suing 
•' upon a different title would not save it from being barred ; Denobundhoo Chowdry 
v, Kri$tomonee Bosses (I. L. B. 2 Cal., J52). 

Mr. Woodroffe for the respondent. — The principle of equity upon which 
the case of Eshan Chunder Roy v. Khajah Assanoollah (16 W. R.. 79) was decided 
is exactly applicable to the present case. It was held in that case, tb|bt certain 
steps which were necessary under Reg, XI of 1822 to put an end to tpe tenure 
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bad not been taken, and that the zamindar’s suit for ejectment having fallen 
through on that account, the suit to recover the rents for the period during 
which the action for ejectment was pending would not be barred by the special 
limitation provided by the Statute. What is submitted in the present case 
is this, that as long as the relationship of landlord and tenant is pendente lite the 
right to sue remains in abeyance, and only* comes into force when the right is 
re-established. OOUCH, 0. J., in Dindayal Paramanik v. Badha Kishori Debi 
(8B. L. E., 636), distinctly laid down the character of the obligation on the part of 
the tenant to pay rent, and the time when it came into operation after remaining 
in suspense for the period during which the relationship between the parties 
formed the subject of Stigation. It is submitted, therefore, that the right of 
the plaintiff to recover the rent of 1868 is not barred under s. 29 of Beng. Act 
VIII of 1869. [The learned Counsel was stopped in his argument on the 
question of res judicata, the Court intimating that they were clearly of opinion 
that the plaintiff’s suit was not barred under s. 2 of Act VIII of 1859, as the 
cause of action upon which he now sued, was not “ heard and determined ” in 
the previous suit.] 

Mr. Evans in reply. — There is no doubt that Beng. Act VIII of 1869 con- 
tains two secMons respecting the time when rent became due. But from the 
arguments before CoucH, C.J., it would appear that it was assumed as undisputed 
that rent falls due at the end of the year. The law provides that the tenancy 
[ 10 ] would be determined only by a particular process, and that a period of 
grace should be allowed to the tenant during which he may elect to continue 
his tenancy as before. The result of his exercising this option would carry 
with it the arrears of rent. That is all the effect of the Chief Justice’s decision. 
It does notgofurther. Unders. 32, there can be no doubt that the rents fall due 
at the end of each year. In Bani Swarnamayi's case (2 B. L."E., P. C., 10 ; 
S.C., 12 Moore’s I. A., 244) there was a moment of time when the tenancy 
was in abeyance, during which the tenant had not exercised his right of option 
whether he would have himself be treated as trespasser or tenant. In this case, 
there was no such abeyance at any time. The contention that the tenancy, 
together with the obligation to pay rent, was in abeyance whilst the litigation 
was going on, is absurd ; for the tenants never denied the relationship or 
contested the liability ; the cause of action was existing, but the plaintiff, 
instead of suing upon it, elected to treat the defendants as trespassers. 
It is submitted, therefore, that if it is not a res judicata, the right to sue» for 
the rent of 1868 is barred by the limitation provided by Beng. Act VIII of 1869. 

. Cur, adv, vult. 

9 

The Judgment of the Court was delivered by 

Markby, J. — This was a suit brought by the plaintiff on behalf of the 
zamindars to recover arrears of rent due in respect of certain estates in the 
Zilla of Midnapore, held by the defendants as patnidars. The rents claimed 
were those which fell due between Bysack 1275 and Aughran 1281. The 
defence set up was, first, that as to the rent which fell due in 1275, the suit was 
barred by s. 2 of Act VIII of 1859 ; secondly , that as to all the rent which fell 
due prior to the 30th of Oheyt 1277, the claim was barred by limitation ; 
thirdly i that the defendants had paid to one Captain Murray Es. 2,500 out of 
the rent due by the order of the plaintiff. The defendants contended that if 
these deductions were made, only Es. 2,780-3 remained due for rent, which 
amount they had deposited in the Colleotorate. 
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till It appears that the zamindars of this property and their patnidars 
have been for a long time in litigation with each other. In the year 1271 some 
opposition was made by the zamindam to the patnidars getting their names 
registered by the Collector. This opposition was unsuccessful, and the zamindars 
thereupon brought two suits to recover possession of the estates, alleging that 
the patni leases had determined. These suits were dismissed in the year 1275. 
The zamindars appealed to the High Court, and their appeal was dismissed in 
the year 1276. The zamindars further appealed to the Privy Council, and in 
the year 1280 their appeal being again dismissed, this litigation terminated. 
Pending this litigation the zamindars had brought a suit to recover from the 
patnidars the amount which would have been due introspect of the patni rent 
for the year 1275, but the suit was dismissed, because the zamindars sought to 
recover that amount, not as rent, but for the use and occupation by the patni- 
dars of the property ; the object of bringing the suit in this form being to avoid 
any admission that the patni leases wore in existence. 

It is scarcely necessary to do more than to state these facts to show that 
the first ground of defence cannot be maintained. The defendants, or those 
whom they now represent, got the suit for the rent of 1275 dismissed upon the 
ground that it had not been brought upon the patni leases. The present cause 
of action, which is based upon the patni leases, was in no sense ** heard and 
determined ” in that suit. The first ground of defence, therefore, fails. 

It will be convenient next to take the third ground of defence. The 
Subordinate Judge has found that the defendants have not proved the payment, 
and I see no reason to interfere with his decision upon this point. Supposing 
it to be proved that the two receipts produced by the defendants "were duly 
given as alleged by the executor of Captain Murray, still it is not shown that 
those payments were made on account of the rent of these estates. There is upon 
the record a document which shows that the defendants vrere authorized 
to make certain payments to Captain Murray, and to deduct those payments 
from the rents due by them to the zamindars ; but it is sworn by the plaintiff 
[ 12 ] that one of the defendants distinctly stated to him that no such payment 
had been made, and had these payments been made as the defendants now 
allege, there can scarcely be any doubt that one or both of them would have been 
pleaded in part satisfaction of the claim for rent which fell due between Bhadro 
and Choitro of the year 1274, and which the plaintiff appears to have recovered 
in full by a decree of Court. The defendants asked to be allowed to give further 
evidence upon this point, but in this case both parties seem disposed to stand 
upon their strict rights, and I see no reason to grant them this indulgence. 

It remains to consider the question of limitation. • Section 29 of Beng. Act 
VIII of 1869 provides that suits for the recovery of arrears of rent shall be insti- 
tuted within three years from the last day of the year in which the arrears claim- 
ed shall have become due ; and I think I may get rid of some of the confusion 
which has crept into the discussion of this part of the case by saying 
at once that there is nothing, unless it be some provision in the Statute 
itself, which will justify us in extending this period of limitation. What 
we have to see is when did these arrears of rent become due, and 
have three years elapsed since that time ? Prmd facie the rents became 
due upon the dates when they were payable under the patni leases. But the 
plaintiff contends that, in this case, the rents did not fall due upon those dates, 
because the right to demand the patni rents was what he calls ** in suspense 
during the pendency of the litigation as to the existence of the patni leases, and 
that the cause of actio^ as to the rents which accrued during this litigation did 
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not arise until the zamindar's suit to recover possession had been dismissed by 
the highest Court of appeal.” This is how the case is put in the plaint, and 
this is how it has been put before us in argument upon the appeal. 

" real question seems to me to be whether the defendants continued to 

be th^atni lessees of the zamindars after the existence of their patni leases had 
been denied, and the suits to recover possession had beeh commenced ; 
or, to put it more^ generally, does a landlord, by merely denying the tenancy 
and bringing a suit to recover possession, in which he is ultimately 
[13] unsuccessful, put an end to the tenancy so long as the litigation is going 
on ; and is the tenant at the end of the litigation restored to his tenancy from 
which he has been for the time ousted, or does he simply retain a possession 
which has never been disturbed. It seems to me scarcely possible to doubt 
which of these two views is correct. I cannot see how the mere denial of the 
landlord, or a denial coupled with an unsuccessful attempt to eject the tenants 
can in any way affect the tenant’s position. 

The plaintiff has, however, relied on some decisions which he says support 
his contention. 

The first case is that of Rani Swarnamayiv. Shashi Mukhi Barmani (2 B. L. 
R., P. 0., 10; S.c , 12 Moore’s I. A., 244). There the patnidars being in arrears 
the zamindar had sold the patni for arrears of rent. The patnidars were ousted, 
and the purchaser put into possession. Subsequently, this sale was set aside 
on the ground of irregularity, and the patnidars were restored to possession. A 
suit was then brought by the zamindar against the patnidars for arrears of rent 
in respect of the period that the patnidars were out of possession : the patnidars 
pleaded limitation, but the Privy Council held that, upon the setting aside of the 
sale, and the restoration of the parties to possession, they took back the estate 
subject to the obligation to pay the rent, and that the particular arrears of rent 
there sued for must be taken to have accrued due in that year in which the 
restoration took place ; and the Privy Council are further careful to overrule an 
opinion which had been expressed by two learned Judges of this Court that the 
sale by the zamindar had, by reason of the irregularity, become altogether 
inoperative. The other case is that of Dindoyal Paramanik v. Badha Kishori 
Dehi (8 B. L. R., 536) ; that case proceeds entirely upon the authority of the 
Privy Council decision above stated, and lays down no principle. There the 
zamindar had, under the lease, a right to put an end to the tenancy if the rent 
fell into arrear. The zamindar had exercised this right, and brought hi& suit 
to recover possession. He ultimately obtained a final decree for possession, 
but the tenant then took the advan-[l4]tage which the law of this country 
gives him of staying the ejectment by payment of the rent within fifteen days. 
A Division Bench of this Court held that the obligation to pay the arrears of 
rent there sued for arose when the tenant took advantage of this provision of 
the law in his favour. 

The only other case relied on by the plaintiff is that of Eshan Chunder Boy 
V. Khajah Assanoollah (16 W, R., 79). The facts are not given in the report, 
and all we know is that the learned Judges who decided it thought that the 
principle laid down by the Privy Council very clearly applied to that case also^^ 

So far, therefore, as authority is concerned, what we have principally to 
deal with is the decision in the Privy Council. But I think that that case is 
clearly distinguishable from the present. In that case, by a proceeding which, 
though irregular, was not inoperative, the zamindar had put an end to the 
tenancy and ejected the tenant. The tenant taking advantage of the irregularity 
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got this proceeding set aside, and recovered possession. The Privy Oouncil held 
that the tenant recovered the tenancy burdened with the obligation to pay the 
arrears of rent. In the present case tl^ere was no proceeding, however irregular, 
by which the zanfindar could put an end to the tenancy. In no sense of the 
word was the tenant ousted, nor when the litigation terminated was he x^tored 
to possession. .The landlosd had, no doubt, put himself into a position in which 
he considered it disadvantageous to himself to accept or recover rent from his 
tenant ; but the tenant’s position remained, as far as I can see, wholly ui^dis- 
turbed. It seems to me, therefore, that there is no ground upon which we can 
depart from the ordinary rule that the rents fell due in each successive year 
according to the dates specified in the patni pattas. 

The plaintiff has, however, attempted to escape the effect of the law of 
limitation by alleging that an entirely new and different cause of action arose 
by reason of a settlement of accounts which he alleges took place between 
himself and the defendants in Gheyt 1281 (March 1374). He says that the 
zamindar’s accounts were then submitted of the rents due from the 
[15] 1st of Bysack 1275 to Aughran 1281, and it was agreed that if certain 
deductions were made on account of payments to Captain Murray, the balance 
would be settled and paid. The plaintiff says that he agreed to the proposed 
deductions, but that the defendants subsequently refused to pay the amount 
agreed upon. The plaintiff has not been very clear as to what use he would 
make of this arrangement. In the Court below he seems rather to have relied 
upon it as an acknowledgment which would bar the operation of the Statute 
of Limitation, though I think he did also put it forward, though less confidently, 
as what under the English law is called an ** account stated.” I do not under- 
stand that the plaintiff any longer insists upon this arrangement as affecting 
the operation of the law of limitation upon the claim for arrears of rent. He 
did not produce at the trial any acknowledgment which would have that effect. 
Nor does the evidence seem to me to prove an account stated which would form 
an independent cause of action. He says that the account showed Bs. 24,143-10 
as the whole amount due, and that from this Bs. 2,500 was deducted on 
account of Captain Murray, and four or five hundred rupees besides, but 
he cannot say exactly how much. But the very essence of an account stated 
is that an exact account was agreed upon between the parties. But there is a 
further difficulty in the way of the plaintiff in this part of the case. He says 
in his evidence, “ I did not agree to allow unconditionally the deduction of 
Bs. ^,500 ; this is also stated in the plaint.” The plaint is certainly susceptible 
of this interpretation. It may mean that the arrangement was that if the rents 
were paid minus the deduction without further dispute, then, and then only, the 
deduction would be allowed. But this is not such a.final statement of accounts 
as would give the plaintiff a new cause of action. 

I think, therefore, that so much of the claim as is for arrears of rent which 
fell due prior to the 30th Cheyt 1277 is barred by the law of limitation. As 
to the question of interest, both parties are dissatisfied with the decision of the 
Subordinate Judge upon this point. He has allowed interest from the time the 
validity of the patni leases was finally established, and he [16] thinks that, up 
to that time, it was, no doubt, the fault of the zamindars that the rents 
'were not paid* This is not altogether so. If the defendants felt any hesitation 
about paying as for use and occupation, they might have deposited the rents in 
the Collectorate. Section 21 of Bengal Act YU I of 1869 shows that, ordinarily, 
a landlord will get interest unless there are special grounds for making an excep'^ 
tion. We do not think that such special grounds exist here. The account 
will be made qjp upon this principle, and deducting the amount deposited wi^fa 
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the Oolleotor, which the plaintiff is entitled to receive» the plaintiff will get a 
decree for the balance, and costs of both Courts in proportion. Costs to be 
added to the amount decreed, and the whole to carry interest g>t 6 per cent, from 
the date of decree. 

l!^o objections only have been pressed before u§ in this case. One is, that 
interest should not be allowed on the sum of fts. 2,780-3-8 tendered in December 
1874. According to the usual rule, the plaintiff was only bound to accept 
the amount he was then entitled to receive. He was not bound to accept a less 
sum ; and, therefore, the tender of it ought not to stop interest running upon it. 

On the other question, — namely, whether interest should be given from 
the date of the decree, it is only objected that that question was not open to 
us on the appeal. It is sufficiently raised by the objections taken on both 
sides to the amount of interest allowed by the Court below. Both the objec- 
tions, therefore, fail. The decree will be made up upon the account filed by 
the plaintiff. 

The plaintiff will be entitled to the costs of this hearing. 

Decree varied. 


NOTES. 

[1. TENDER OF PART OF WHAT IS DUE— 

(а) Interest continuee to run ; — (1877) 3 Cal., 6 at 16 ; (1878) 3 Cal., 468. 

(б) A distinction was drawn in (1891) 16 Bom., 141, between cases where tender is 
made of part when more is admittedly due, and tender which is believed to be 
of the whole when it is, as a matter of fact, a part of what is due ; and an opinion 
was expressed that in the latter case interest would cease. See the remarks of 
Messrs. Pollock and Mulla on this case in their Indian Contract Act, 2nd Edn., 
p. 211, who think that this decision is erroneous. 

(c) The English rule is stringent and partial tender is invalid even whore the debtor 
has a set-off unless there be an agreement to the contrary : — Searles v. Sedgrme, 
(1856) 5 E, & B., 5.39. 

(d) Where the plaintiff agrees with a third person to take a part in discharge of the 
whole, payment of that part would be sufliciont, when “ by suing the son ho 
commits a fraud on the father whom he induced to advance his money on the 
faith of such advance being a discharge of his son from further liability ” : — Welby 
V. Drake (1825) 1 Car. & P., 787. 

(e) The Civil Procedure Code (1908) enacts as follows in respect of deposit in Court : — 

Sch. I, order XXIV, rule 3 : — “No interest shall be allowed to the plaintiff on 
any sum deposited by the defendants from the date of the receipt of such 
notice, whether the sum deposited is in full of the claim or falls short thereof.” 

II. BENGAL ACT YIII OF 1869, s. 29— 

The bar imposed by Beng. Act VIII of 1869, s. 29, would prevent recovery of rent from the 
expiry of an ijara when on the expiry taking place, the plaintiff sued for khas possession and 
omitted to sue for rent under certain choukdari tenures set up by the defendants which was 
decided in their favour by the Courts (1878) 3 Oal., 817.1 
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Cl7] OBIGINAL CIVIL. 

The 27th August, 1877. 

^ Present : 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice MacpherSon, 


Kinmond 

versus 

Jackson and another. 


Limitation Act IX of 1871, schcd. ii, arts. II, 118 — Exclusive Privilege — 
Account of Profits — Damages — Act XV of 1859, s. 22, 

In a suit for an account of profits obtained by the infringement of an exclusive privilege, 
the period of limitation, the taking of an account being only a mode of ascertaining the 
amount of damages, is the same as the period of limitation for an action for damages on the 
same ground, vie., the period prescribed by art. 11, sched. II, Act IX of 1871. 

The facta and arguments sufficiently appear in the judgment of the Court. 

Mr. J. D. Bell and Mr. Branson for the Plaintiff. 

. The Advocate-General, Officiating (Mr. Paul), Mr. Jackson and Mr. Agnew 
tor the Defendants. 

Oarth, C* J. (Macphbbson, J„ concuning ). — This was a suit for an 
injunction to restrain the defendants from infringing an invention of the 
plaintiff for the rolling of tea leaf, the specification of which was filed, under the 
provisions of Act XV of 1859, on the 6th November 1865 ; and the plaintiff' 
also prayed for an account of the profits made by the defendants, and for 
damages. 

The question of infringement has virtually been decided by our judgment 
in the several rules obtained by the plaintiff' on the one hand, and the defend- 
ant, W. Jackson, on the other, which was given on the 19th of August 
last. In the first of those rules we decided that Jackson’s invention, the 
specification of which was filed on the 25th of April 1873, was substantially 
an imitation of Kinmond’s ; and it is admitted that between that date and the 
commencement of this suit, the defendants have been making, using, |^d 
selling a number of machines in accordance with that specification. The 
parties have very properly consented that all the affidavits and mate-[l8j| 
rials which were used before the Court on the argument of the rules, should be 
taken as evidence in this suit. The infringement, therefore, being established, 
it is clear that the plaintiff is entitled to the injunction for w^ich he prays. 

If 

As regards the rest of his claim, the defendant objected at the trial that 
the plaintiff was not entitled both to damages and to an account ; and that he 
must elect between the two remedies. This is quite true, and the plaintiff has, 
accordingly, elected to have an account of the profits ; but then comes the 
only real.qaciitton in the case, for how many years before suit the account is 
tote taken. 
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The defendant contends that article 11 in the second schedule to the 
Limi^tion Act is the one applicable to the suit. That article enacts that in a 
suit for damages for infringing a copyright or any other exclusive privilege, 
the period of limitation shall be one year from the date of tKe infringement. 

On the other hand, the plaintiff contends tha{ as he has waived his claim 
for damages, and asks to have an account instead, the suit is one which would 
have been brought in a Court of Equity in England for an injunction and an 
account ; and, therefore, that article 118 of schedule ii applies to this case, 
as being a suit for which no period of limitation is provided elsewhere in the 
schedule. 

I was of opinion at first that the plaintiff’s contention was right ; but upon 
consideration, and more particularly having regard to the repealed section of 
the Indian Copyright Act XX of 1847, and to the Patent Act of 1859, I have 
come to a different conclusion. 

By the 16th section of the Indian Copyright Act it was provided that '* all 
actions, suits, bills, indictments, informations, and other criminal proceedings 
for any offence committed against the Act, shall be brought, sued, and 
commenced within twelve calendar months next after such offence committed.” 
The Indian Limitation Act IX of 1871, s. 2, repeals s. 16 of Act XX of 1847 
to the extent of the words actions, suits, and bills.” It thus repeals the 
limitation prescribed by that section in the case of civil proceedings, actions, 
suits, and bills for infringement of copyright; and then by article 11, schedule ii, 
[19] enacts that, in suits for damages for infringing copyright or any other ex- 
clusive privilege, the period of limitation is to be one year, beginning to run on 
the date of the infringement. There can be little doubt that the intention of 
the framer of article 11 was to supply the provision repealed in s. 16 of Act XX 
of 1847 relating to civil suits ; and I think we ought to read the words of Act 
IX as not confined to what is technically known at common law as an action 
for damages but as meaning generally every civil suit seeking a remedy for 
infringement, &c. 

We have then also to look at s. 22 of the Patent Act XV of 1859, which 
enacts that an action may be maintained by an inventor against any person 
who, during the continuance of any exclusive privilege granted by this Act, 
shall, without the license of the said inventor, make, use, sell or put in practice 
the said invention, &c., provided that no such action shall be maintained in any 
Court other than the principal Court of original jurisdiction in civil cases, &o. ” 
This is the section under which an inventor has his remedy by civil suit fSr any 
infringement of bis exclusive privilege. The term used, ** an action,” is quite 
general, and includes every form of suit, whether an action for damages (in the 
technical sense), or % suit for an account of profits. 

In my opinion article 11 of schedule ii embraces any suit or action 
brought under s. 22 of Act XV of 1859, and there was no intention of drawing 
any distinction between a suit framed as an action for damages, and one framed 
as a suit for an account. The taking of an account of profits is only a mode of 
compensating an inventor for the infringement of his privilege other than by 
an assessment of damages, and it seems unreasonable, that if the period of 
limitation is one year in the one case, it should be six years in the other. 
think, therefore, that the plaintiff' is entitled to an account of the profits for 
one year only from the date of the filing of the plaint ; and he will have his 
oQsts of spit on scale 2. 

Attorneys for the Plaintiff : Messrs- Sanderson d Co, 

Attorneys for the Defendants : Messrs. Orr mA Harris. 
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HOTBS. 


[SVATUTORT PROVISION— 

The Legislature ihaH made the matter clSar by the use of the words for compensaCtion/* 
The Indian Limitation Act, 1906, Art. 40 (^The Indian Limitation Act, 1877, Art. 40) runs 


thus : — 


Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


Art. 40 : — For compensation 
for infringing copyright or 
any other exclusive privilege. 


Three years 


The date of the infringe- 
ment.] 


[20] FULL BENCH. 


The mh July, 1H77. 

Present : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice L. S. Jackson, 
Mr. Justice Macpherson, Mr. Justice Markby, 

AND Mr. Justice Ainslie. 


Raj Koomar Singh and others Defendants 

versus 

Sahebzada Roy Plaintiff. 


Jurisdiction of Civil Court — Encroachment on Public Thoroughfare— Special 
Damage — Abatement of Nuisance — Criminal Procedure Code 
(Act X of 187 ‘J), s. 518 et seq — Right to a Jury —Practice 
— Conjiict of Opinion between individual Judges — 

Reference to Full Bench. 

Where special damage is caused to any person by an obstruction placed upon a public 
thoroughfare, he is entitled to bring an action in the Civil Court for the purpose of having 
the nuisance abated, notwithstanding the provisions of s. 518 f and the following sections of 


* Special Appeal, No. 1086 of 1876, against a decree of Moulvi Syed Mahomed Nurul 
Hosain, Subordinate Judge of Zilla Shahabad, dated the 29th of January 1876, reversing a 
decree of Moulvi Dader Buksh, SudderMunsif of Arrah, dated the 11th of April 1874. 

f [Sec. 618 A Magistrate of the district, or a Magistrate of a division of a district or 
any Magistrate specially empowered, may, by a written order, 
direct any person to abstain from a certain act, or to take 
certain order with certain property in his possession, or under his 
management, whenever such Magistrate considers that such 
direction is likely to prevent, or tends to prevent, obstruction, 
annoyance or injury, or risk of obstruction, annoyance or injury, to any persons lawfully 
employed, or danger to human life, health, or safety, or a riot or an afiray. 


Magistrate may issue 
orders to prevent obstruc- 
tions, danger to human 
life, or riots. 


Explanation I . — This section is intended to provide for cases where a speedy remedy i» 
desirable and where the delay, which would be occasioned by a resert to the procedure con* 
tained in .section five hundred and twenty-one and the next following sections would, in 
the opinion of the Magistrate, occasion a greater evil than that suffered by the person upon 
whom the order was made, or would defeat the intention of this chapter. 

Explanation J2.— An order may, in cases of emergency or in cases where the circum- 
stances do not admit of the serving of notice, be passed ex parte, and may in all cases be made 
upon such information as satisfies the Magistrate. 

Explanation J/i.— An order may be directed to a particular individual, or to the public 
generally when frequenting or visiting a particular place. 

Explanation JF.— Any Magistrate may recall or alter any order made under this section 
by himsdf or by l|is predecessor in the same office.] 
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the CHiniiial Procedure Code for summary proceedings before a Magistrate, and notwith- 
standing that he may be entitled to damages. 

A question arising from a conflict of opinion between individual Judges is not, properly 
speaking, the subject of reference to a Full Bench. 

The following was the referring order iir this case : — 

Markby^ J.-~ In this case the lower Appellate Court has ordered the 
defendants to remove an obstruction which they have placed upon a public 
road near to the plaintiff's house. It is, in my opinion, sufficiently found that 
the plaintiff has suffered damage by the obstruction, and this not merely as one 
,of the public, but as having his house in the vicinity of the obstruction, so that 
it causes him a particular inconvenience of a substantial character. But there is 
a decision in the case of Kistonath Bhag butty v. Jumboonath Chucket butty 
(21 W. R., 145), decided by AlNSLTE, J., that no order for the removal of an 
obstruction from a public road can be made by the Civil Court even in such a 
case as this. On the other hand, there is a decision in the satne volume, 
Poorobashi Pal v. Bhoohun Chwider Dey (21 \V. R.. 408), decided by BiKCH, J., 
[ 21 ] that a decree directing the removal of an obstruction is not erroneous in 
law. 

I have been formally requested by the pleaders to refer this question to 
the Full Bench, and I do not think that in this state of the authorities I can 
refuse to do so. 

The question referred is, whether, when the Civil Court finds that an 
obstruction to a public road causes a particular inconvenience of a substantial 
kind to the plaintiff, it can direct the defendant; who has placed the obstruc- 
tion there, to remove it ? 

If the answer to this question is in the affirmative, in my opinion, the 
special appeal should be dismissed ; if in the negative, tJie appeal sliould be 
allowed, and the suit dismissed with the costs in all the Courts. 

Moonshi Mahomed Yusuf for the appellants. — In the case of Kistonath 
Bhagbutty v. Jumboonath Chuckerbutty (21 W. R., 145) it was decided that the 
proper course of procedure for the removal of obstructions to public thorough- 
fares, is that prescribed in the Code of Criminal Procedure, s. 518 et seqq., viz., 
by an application to the Magistrate ; and that the fact that a party 
sustains special damage does not warrant his claiming from the Civil Court 
that remedy which the law says must be afforded by the Magistrate after taking 
proceedings in a particular form ; that case conflicts, no doubt, with Poorobashi 
Pal V. Bhoobun Ghunder Dey (21 W. R., 408), where it was held that a suit 
for damages might be* brought against a defendant who encroached upon a 
public thoroughfare, where such encroachment caused the plaintiff' damage and 
inconvenience beyond, and in excess of, what his neighbours suffered. If the 
plaintiff wished to abate the alleged nuisance, he ought to have proceeded under 
the Criminal Procedure Code. The only suit which he was entitled to bring 
in the Civil Courts was one for damages and not for abatement of nuisance. 
By bringing such a suit he has deprived the defendant of his right to have 
the question, as to whether there was a nuisance or not, tried by a jury — • 
Baroda Prasad Mostafi v. Gora ChandMostafi (3 B. L. R., A. C., 295). It is not 
eve^ crime in respect of which a civil action can be instituted ; in some cases 
[23] only, both remedies are open. It is, for the plaintiff to show that he has 
a remedy in both the Civil and Criminal Courts. [JAGESOE, J. — You have 
admitted that he has a remedy in a civil action by damages, why shouldn’t he 
have a remedy by having ttie nuisance removed ?] The injury in this case is 
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to warrant an order for removal. Jn Story’s Equity Jurisprud^Qpe, 
s. 925, it is laid down that it is not every case whroh will furnish a right 
of action against f, party for a nuisance, which will justify the interposition of 
Courts of Equity to redress the injury or to remove the annoyance : l>ut . there 
must be such an injury as from its nature is hot susceptible of being adequately 
compensated by damages at law, dr such as from its continuance or pei^manent 
mischief must occasion a constantly recurring grievance, which cannot be 

otherwise prevented but by an injunction a mere diminution of 

the value of property by the nuisance without irreparable mischief will not 
furnish any foundation for equitable relief.” The cases of Abdool Hye v. 
iiam Churn Singh (11 W. B., 445) and Bamtarak Karati v. Dinanath Mandal 
(7 B. L. B., 184) were also referred to. 

.Mr. M, L. Sandel for the respondent was not called upon. 

The following Judgments were delivered by the Full Bench : — 

Garth, C.J. — As this question has arisen from a conflict of opinion 
between ifadividual Judges," it ought, properly , speaking, not to have been the 
subject of reference to a Full Bench* But as the reference has been made, and 
the question is one of general importance, we have thought it desirable to 
decide it. 

We are of opinion that as the obstruction in this case has caused special 
injury to the plaintiff, the Civil Court was perfectly justified in directing it to 
be removed. 

[233 ^he Criminal Code, no doubt, contains provisions for the removal of 
obstructions in public thoroughfares by summary proceedings before a Magis- 
trate ; hut there is nothing in those provisions which shows that the Ijegislature 
intended to deprive a private individual of the redress which the law affords 
him under such circumstances by means of a civil suit. 

Markby, J. —I have nothing to add to the judgment which has just been 
delivered. I only wish to say that, on further consideration, 1 concur in 
thinking that 1 ought not to have referred this case to the Full Bench. 

Garth, C.J . — The appeal will be dismissed with costs. 


NOTES. 

[OBSTRUCTION TO HIGHWAY. 

I. .SPBCIilL DAMAGE NECESSARY-- 

The Bhiglish rule of special damage being necessary to maintain action for obstruction to 
a highway is followed 

Bom.!— (1877) 2 Bom., 467. 

Gal. (1877) 3 Cal., 20 ; (1884) 11 Cal., 8 ; (1886) 12 Cal., 137 ; (1896) 22 Cal., 561. 
All. (1876) 1 All., 249 ; (1878) 1 All., 567. 

Mad. (1886) 9 Mad., 463. 

II. . lUGlSTERlAL PROCEEDINGS NO BAR TQ CIVIL BUIT- 

(c) So hold in this case of (1877) 3 Cal. 20. ^ 

(6) In the converse case of plaintifl suing for a declaration of title to land as owner 
against those who claim the same as a public highway, the magisterial proceedinge 
are likewise no bar : — (1888) 16 Cal., 460 F. B. 


* Reporter's Note * — The rule as to reference to a Full Bench, passed in July, 1867, pro- 
vides for reference to a Full Bench only where one Division Court' diflers from anotW 
Division Court on a point of law : and a Division Court is, by s. 13 of 24 and 25 Viet., c. l54, 
the Act establltliing the H|gh Courts, to consist of two or more Judges. Here the oases in 
which tb^ft a of opinion wero decisions by one Judge sitting alone. 
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(«) An owner of land ntay bring a suit under'eeo. 43 of the Bpleoiflo Belief Aot, 1877, for 
a declaration of title ;when a claim of public highway is being asserted over it 
(1888) 16 Oal., 4^' ^ 

111. RUIIB'b' of SPBOIU OAlIkoB- 

Where access to fields and pastures is obstructed, sufficient ; but not the death of cows 
consequent on the obstruction : — (1895) 22 Gal., 561. 

* * Such special damage must differ not merely in degree but in kind from that sustained 
by the rest of the public *’ : — Messrs. Ratan Lall and Dhiraj Lai on Torts (3rd. ed.), p. 321, 
citing certain Punjab cases.] 
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APPELLATE CIVIL. 


The 28th June, 1877. 

^ Present : 

Mil. Justice Markby and Mr. Justice Prinsep. 


Bheeka Lall Plaintiff 

versus 

Bhuggoo Lall Defendant." 


Bes Judicata — Act VIII of 1869, s. 2 —Suit for specific sum of money. 

In a suit for a specific sum of money, it was held in accordance with the Full Bench 
decision in Dinobundhoo Chaivdhry v. Kristonuniee Dossee (I. L. R., 2 Cal., 152) that the 
plaintiff was bound to put forward every right under which he claims. 


This was a suit for the recovery of Bs. 611-8, being the moiety of 
Bs. 1,223, the amount of a decree dated the 20th May 1864, and realized by tha^ 
present defendant alone on the 4th September 1871. 

The plaintiff and defendant were uterine brothers. On the death of their 
father they inherited, in equal shares, together with other property, a certain 
shop. In the year 1278 F. S. (1870-71) a partition was effected between the 
parties, when, among other things, it was agreed that each should be entitled 
to a pioiety of all moneys that might subsequently be received to be recovered on 
[24} decrees obtained on the said joint shop account. On the 4th of Septeipber 
1871, the defendant recovered a sum of Bs 1,223, on a decree passed on 
the 20th May 1864. In the year 1872, the plaintiff brought a suit against the 
defendant, ignoring the partition, for an account of the joint business, which 
was treated in the plaint as still subsisting, and for the recovery of, among 
other items, the said sum of Bs. 1,223. That suit was dismissed, and on the 
12th of September 1874, the plaintiff instituted tlie present suit for the 
recovery of Bs. 611-8, being the moiety of the said sum of Bs. 1,223, included 
in the sums already sued for in the previous suit. The plaintiff based his 
claim on the terms of the partition previously effected with the defendant. 
The lower Appellate Court held that the suit was barred under s. 2f of Aot YlII 
of 1859. The plaintiff preferred a special appeal to the High Court. « 


* Special Appeal No. 2438 of 1875, again»t a decree of J. M. Lowis, Esq., Judge of 
B^ui^ulpor^ dated 14th August 1875, reversing a decree of Baboo Burma Dutt, Sudder 
Muiisif of ^nghyr, dated the 15th of March 1875. 


‘ (Sec. 2 : —The Civil Courts shall not take cognizance of any suit brought on a cause of 
TT .,1 « -«; 4 .- u action which shall have been heard and determined by a Court 

Unless^ suits previously competent jurisdiction in a former suit between the same 
parlies or between parties under whom they claim.] 


beard and determined. 



lJUBL 3 CaL 25 bheeka lall v. bhuggoo lall [1877] 

Baboo Mohiny Mohun Boy and Moonshee Mahomed Y^osuf for the 
Appellant. 

Mr. C\ Oregon^ and Baboo Raih Behary Ohose for Vhe Respondent. 

The following Judgments were delivered : — 

Markby, J • — At first I was inclined to think that the decision of the 
Court below was not correct ; but, after hearing the argument, I think that 
decision was right. The plaintiff having been in partnership with the defendant 
brought this suit upon the ground that there was partition in the year 1870, 
under which it was arranged that each should be entitled to a moiety of any 
decree which should be recovered, and he alleges that the moiety of a certain 
decree was recovered on the 4th September 1871, and that, therefore, under 
that partition he was entitled to a moiety of the sum so recovered. • 

The defendant answers that the plaintiff had already brought a suit in the 
year 1872 after this decree was recovered, in which he claimed, together with 
a number of other items, this very sum for which the present suit is brought. 
The plaintiff replies to that, that the former suit was not based upon 
any right which he had under ,the partition, but upon a general right 
to an account, alleging that the business continued subse-[233quently 
to the partition ; and he maintains that that suit was dismissed solely 
upon the ground that the Court found that, by the partition, the business 
was put an end to. That is true. But it is also clear that the plaintiff might, 
if he had chosen in that suit, have gone on to say that even if he was not 
entitled to a share in this decree as an item of the general account which he 
claimed, ho still was entitled to it upon the terms of the partition itself, 
whether the business continued after the partition or not, and he did not 
choose to do so. Therefore, this is a suit in which the plaintiff having two 
rights under which he could recover this specific sum of money puts forward 
only one and claims upon that, .^nd the question is whether he could then 
put forward a claim for the same identical sum of money under any other right 
subsequent to that suit. 1 think that question is conclusively decided by the 
Pull Bench in Dinobhundhoo Chowdhry v. Kristomonee Dossee (I. L. B., 2 Cal., 
152). It is quite true that that decision relates to a claim to land. But every 
argument by which it can be maintained that if a man sues for land he is 
bouifd to put forward every title of which he was possessed at the time when 
the suit was brought, applies with equal force to a suit for money. 1 think it is 
impossible not to hold after that decision that if a man sues for a specific sum 
of money, he must put forward every right under which he claims at that time 
that sum of money. Therefore, the decision of the Court below was I’ight, and 
this appeal will be dismissed with costs. 

Ppineep, J. — I am of the same opinion. It is quite clear that, in a former 
suit, the plaintiff made the money now claimed a portion of his claim against 
the defendant ; and that, quite independently of the ground on which that suit 
was decided, he might and should have insisted on requiring a decree to be given 
«to him at least for his share of the money collected under the decree which 
forms the subject of this suit. But, instead of contesting the decision of the 
Court which refused to give him such a decree by appealing against that order, 
he submitted to it, and he cannot now bring another suit to recover money 
which he could have obtained in that suit. 

Appeal dismissed. 
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MOTB8. 

(BBS JUDICATA- 

See our notes to the analogous case of 2 Gai, 152. 

This case was dissented from in 4 Mad., 308, where the first .suit was on an oral lease and 
the subsequent one was on the ground of title. 

In Alkal v, Kunhali, 5 Indian Jurist, 408, it was observed that the entire I'atio decidendi 
in the Privy Council case relied on by the majority of the Pull Bench (in 2 Cal. 152) was that 
a party must include in a suit every ground of claim arising out of the same cause of action 
whioh was altogether difterent from the foundation on which the majority of the Full Bench 
based their judgment.** 

See (1880) 6 Cal., 559, 

See also the very instructive judgmentof Sir V. BHASHYAM AYYANGAU in (1903) 26 Mad., 
760.] 


[26] APPELLATE CIVIL. 

. The 21st June, 1H77. 

Present : 

Mr. Justice Markby and Mr. Justice Phinsep. 


Boydonath Bag Defendant 

versus 

Griah Chunder Boy and another Plaintiffs. 


Go-sharers - Suit for enhancement of rent— Non-joinder of parties — 

Suit barred by limitation as to added parties — Act IX of 1871, 
s, 22—Beng. Act VIll of 1809, s. 29. 

In a suit for the recovery of rent at an enhanced rate, brought by two of four brothers, 
joint and undivided owners of the tenure, the other two brothers, on an objection taken by 
the defendant that they ought to have been partie.s to the suit, presented a petition signifying 
their assent to the institution of the suit, and were thereupon treated as parties to the suit. 
This application was, however, made after the period of limitation pre.scribod for such a suit 
had expired. Held by Markby, J., that although the rights of such added parties were abso- 
lutely barred, yet the Court could proceed to adjudicate upon and declare the rights of the 
remaining plaintiffs who had originally filed the suit, and that, as the claim for rent was 
indivisible, the decree in their favour should be for the whole amount. 

By Prinsap, J. — ^The objection as to the defect of p.irtie.'; after the case had passed 
through two Courts is not one affecting the merits of the case so as to be a ground of special 
appeal. 

This was a suit for the reooyery of rent for the year 1279 B. S. (18V2-73), 
calculated at an enhanced rate in accordance with a notice previously served. 
The suit was instituted by two of four brothers, the joint and undivided owners of 
the tenure. At the hearing of the case objection was taken by the defendant to the 
non-joinder of the other brothers of the plaintiff' in the suit, whereupon the two 
brothers, not originally made parties, put in a petition signifying their assent to 
the suit. The petitioners were thereupon not formally made parties, but the 
suit proceeded on the supposition that they were to be considered plaintiffs in 
the suit. The petition, however, was presented more than three months after 
the end of the Bengal year [27] for which the enhanced rent specified in the suit 
was claimed. Before the lower Appellate Court it was contended by thedefendant, 
appellant, that the original defect of parties could not be cured by the petition put 

• Special Appeal No. 2068 of 1876. against a decree of L. R. Tottenham, Esq., Officiating 
Judge of Eilla Midnapore, dated 17th June 1875, reversing a decree of Moulvi Enamul Huq, 
Muusif Df Chouk Ghatal, dated 8th December 1874. 
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in by brothers of the original plaintiff ; and that the prior omission of the four 
brothers to sign the notice of enhancement was also a fatal defect. In overruling 
these objections the Judge said : ** I do not think the defect of parties is material 

to this ease. For the remaining two co-pharers with the plaintiff filed a petition 
assenting to the suit, and the lower Court ought to have added them as 
plaintiffs. The defendant does not seem in any way to be prejudiced by the 
omission of their names from the plaint. 1 think, therefore, that the suit could 
proceed by virtue of the assent given by the co-sharers. And, similarly, I think 
that the absence of the signatures of tiie two co-sharers does not invalidate the 
notice of enhancement.” The defendant preferred a special appeal to the 
High Court. 

Baboo Mohe&h Ghunder Ghowdhry for the Appellant. 

Mr. C. Gregoi'y and Baboo Nobo Kissen Mookerjee for the Respondent. 

Baboo Mohesh Ghunder Ghowdhry, — The defect of parties was material, 
and could not be cured by the petition of the other co-sharers assenting to the 
suit. The defect (if cured at ail) was not cured until the time prescribed in 
s. 29, Beng. Act VIII of 1869, for the institution of the suit had expired. The 
right of the assenting co-sharers at any rate is absolutely barred — see s; 22, Act 
IX of 1871 ; and this being so, the Court cannot disassociate the interest in the 
tenure of the four brothers who form a joint and undivided Hindu family, and 
therefore no decree can be made in respect of the riglits of the brothers who 
were the original plaintiffs in the suit. 

Baboo Nobo Kissen Mookerjee for the ReB))ondents. 

The following Judgments were delivered : — 

Harkby, J • — As regards the question of the tenure being protected from 
enhancement, I do not think that there is any ground for interfering. As 
regards the other point, the facts seem to be that several persons, members of a 
joint family, were the owners [28^ of this tenure. Some of these persons 
brought a suit for rent at an enhanced rate. It was objected in the course of 
the suit that it was wrongly framed, because all the members of the family 
interested in the tenure were not joined ; thereupon the other members of the 
family came in and expressed their assent to the suit. I take it that what was 
then done amounts to this, — that although no formal order was then drawn up, 
8^11 the suit was from that time a suit by all the members of the family. That 
is how the lower Appellate Court treats it, and that is how we treat it. Now, 
this being a suit for which a very short period of limitation is provided, it 
turned out that those parties who were subsequently added as plaintiff were 
so added after this period of limitation had expired ; and under the provisions 
of s. 22, Act IX of 1871, if after institution of a suit a new plaintiff is added, 
the suit, as regards him, must be deemed to have been commenced when he was 
made a party. Therefore, there is no resisting the argument that, as regards 
the persona whb were subsequently added, the suit was commenced after the 
period of limitation had expired. But then it is said, that for that reason the 
suit should be dismissed altogether. That really amounts to this, that because 
two of the parties who joined were barred, therefore the whole are also barred. 
The law does not say that ; and it is not at all a reasonable construction of the 
statute to hold that. No doubt, it is difficult to see in what cases of a joint 
claim s. 22 could have any application at all. But 1 can see no more difficulty 
in drawing up the decree in this case than there would be in the case in which 
some of the holders of the tenure who had refused to join in the suit, might be 
made defendants. ,ln that case the decree could not be in favour of any person 
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except the plaintiff, nor can there be a decree here in favour of the plaintiffs 
who are barred ; but, nevertheless, the other plaintiffs are entitled to a decree 
for the rent at the rate fixed by the Court. The claim fbr rent not being 
divisible, the decree must be for the whole rent. 

It seems to me, therefore, that the decVee of the lower Appellate Court is 
right, and this special appeal ought to be dismissed with costs. 

[29] PrinsePf J. — As far as I understand the case, the landlords of the 
defendants are four brothers. Two of them sued the defendants for arrears of 
rent. An objection was then raised that all the brothers ought to have sued 
jointly. Thereupon the other two brothers signified to the Court that they had 
consented to this action having been brought by two plaintiffs. And I under- 
stand from that that the two plaintiffs intended to represent the entire estate, 
and brought the suit as managers of a Hindu family for themselves and their 
brothers ; and that it was only when they became alarmed on an objection 
raised by the defendants that the other two thought it necessary to come in 
and signify their consent. The objection as to defect of parties, after the case 
had passed through two Courts, would not in my opinion be one affecting the 
merits of the case so as to be a point to be taken in special appeal under 
s. 372. 

As regards the other objection on the point of limitation, I cannot see 
how a claim of two of the brothers for rent at an enhanced rate could bo 
separated from the claim of the two others. The Limitation Act does not appear 
to have contemplated such a case as that ; and it would be impossible to specify 
the particular shares of joint owners in such a ^ case. The proper bourse, in 
such a case, would have been for the first Court to have thrown out the case 
for defect of parties. The first Court did not do so, but proceeded to decide it. 
That being so, I think, in special appeal, we cannot do otherwise than dismiss 
the appeal. 

Appeal dismissed. 


NOTES. 

[LIMITATION IN RESPECT OF JOINT RIGHTS— 

This case was dissented from in (1881) 6 Gal., 815; 7 Bom., 217. But see (1892) 
3 M. L. J., 176. There certain persons wore jointly entitled to a sum of money upon a 
mortgage and some of them sued for their shares making the rest defendants, as they were 
unwilling to join as co-plaintiffs, and the Court of its own motion made the latter co-plaintiffs, 
when their claim was barred ; it was hold that the original plaintiffs were entitled to recover. 

Sec also (1906) 33 Cal., 613, as regards the distinction between Court’s own motion and 
parties’ action.} 


683 



8 £ai. 3d JoetSH cHlriJUEA D0OT v. 

[80] FULL BENCH. 

The 19th and itOih July, 1877, 

Present : 

Sir Bichard Garth, Kt., Chief Justice, Mr. Justice Jackson, 
Mr. Justice Macpherson, Mr. Justice Markby, 

AND Mr. Justice Ainslie. 


Jogesh Chunder Dutt Defendant 

versus 

Kali Churn Dutt Plaintiff.’*' 


[ -1 C, L. R. 8 ] 

Money paid under j)rocess of good decree, Suit to recover — Decree superseded 
—Review — Act XXIII of 1861, s, II, 

In a suit by the present defendant against the present plaintiff for enhancement of rent, 
the Courts of First Instance and the High Court made decrees for enhanced rent. The Privy 
Council, in the year 1873, reversed those decrees, and held that the rent could not be enhanced. 
Before the date of the Privy Council judgment, the present defendant obtained several other 
judgments for enhanced rent against the present plaintiff. No application was made by him 
for review of thoj-e judgments, but in 1875 he brought this suit to recover the difference be- 
tween the amount of enhanced rent recovered and the fixed rent which he was bound to pay. 
Held by MACPHERSON, MaRKBY, and AlNSDlE, JJ., following Shama PursJtad Roy Chowdry 
v. Hutto Putshad Roy Chmvdty (10 Moore’s 1. A., 203 ; S.C., 3 W. R., P. C., 11), that the 
decrees for ’^enhanced rent were superseded, and that such a suit as the present one would 
lie. Held by GARTH, C.J., and Jackson, J., Shanta Putshad* s emo {10 

Moore’s 1. A., 203 ; S.C., 3 W. R., P. C., 11) that these decrees wore not superseded ; that 
the principle of Mattiot v. Jlampton (2 Sm. L. 0., 375, 6th ed. ; 405, 7th ed.) applied, and 
that the plaintiff w.i.s not entitled to recover. 

The referring order of Garth, C.J., and McDoNELL, J., in this case was as 
follows ; — 

“ This was a suit to recover certain sums by way of enhanced rent, which 
the plaintiff has been compelled to pay the present defendant under certain 
decrees hereinafter mentioned. 

. “ The facts are these — 

" The plaintiff claimed to hold certain property under the defendant at a 
permanent fixed rent of Bs. 461. The defendants brought a suit against him to 
enhance that rent, and one of the grounds of defence was, that the rent was 
not legally capable [31] of enhancement. The Court of First Instance gave the 
plaintiff a decree for an enhanced rent of Bs. 2,417^, and the High Court on 
appeal afl&rmed that decree. On appeal to the Privy Council, their Lordships, 
on the 25th day of March 1873, reversed the judgments of both Courts, and 
held that the old ^rent could not legally be enhanced. 

Meanwhile, between the date of the first decree for the enhanced rent 
and the judgment of the Privy Council reversing that decree, the present 
defendant brought several suits for the enhanced rent against the plaintiff, and 
obtained judgment for various sums amounting to Bs. 8,561, which sums were 
duly paid by the present plaintiff'. No application was made by the present 
plaintiff for a review of those judgments, but on the 25th of November 1875, 

* Regular Appeal, No. 212 of 1876, against a decree of Baboo Krishna Mohan Mukerji, 
Boy Bs^adur, Officiating Subordinate Judge of the 24-Perganas, dated the 17th April 

1876. 

''' 
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suit was brought by the then plaintiff to recover from the defendant the 
sum of Bs. 8,561, being the difference between the amount of enhanced rent 
recovered under those judgments and the amount of the fiised rent, which the 
plaintiff was bound to pay. The Courts below ha\ e given the plaintiff a decree 
for this difference. 

From this decree the defendant has appealed, and he contends that, 
according to the well-known rule of law laid down in Harriot v. Hampton (2 Sm. 
L. C. 375, 6th ed. ; 405, 7th ed.), money paid under the judgment of a competent 
Court cannot be recovered back so long as that judgment remains unreversed. 

“ The plaintiff, on the other hand, contends that the case of Shama 
Purshad Boy Chowdry v. Ilurro Purshad Boy Chowdry (10 Moore’s I. A. 203 ; 
S.C., 3 W. R., P. C., 11) is an authority in his favour, and that the judgment 
for enhanced rent, obtained after the first suit for enhancement was decreed, 
must be considered as superseded by the judgment of the Privy Council revers- 
ing that decree. The case of Baja Ntlmoney Singh Deo Bahadur v. Sharoda 
Pershad Mookerjee (18 W. R., 434), decided by Justices Kemp and PONTIPEX 
on 31st December 1872, seems to favour this view ; whereas the case of 
Mooraree Mohajun v. Mahomed Akmal (22 W. R., 161) decided by Justices 
Kemp [32] and Birch, seems opposed to it. See also decision of Phear 
and Morris, JJ., in Mewa Lall Thakoor v. Bhnphun Jha (22 W. R., 213). 

The point being an important one, and the decisions upon it being 
apparently conflicting, we think it right to refer this question to a Full Bench : 
* Whether the plaintiff’ is entitled to recover in this suit the difference between 
the fixed rent and the enhanced rent which he has paid to the defendant under 
the above circumstances.’ ” 

Mr. D. Bell (with him Baboo Grija Shunkcr Muzcomdar) for the 
Appellant. — It is submitted that this case must be governed by the well- 
established rule laid down in Harriot v. Ilamjiton (2 Sm. L. C., 375, 6th ed. ; 
405, 7th ed.), and if that rule is to be adopted in this country, money paid under 
process of a good decree cannot be recovered. The case of Shama Purshad 
Boy Chotodry v. Hurro Purshad Boy Chowdry (10 Moore’s I. A., 203 ; S.C., 
3 W. E., P. C., 11) is against me. But in that case Lord Justice TURNER 
points out that, in ordinary cases, money paid under process of law cannot be 
recovered. His Lordship says (10 Moore’s I. A., 211 : — “ There is no doubt 
that, according to the law of this country — and their Lordships see no reason 
for holding that it is otherwise in India — money recovered under a decree or 
judgment cannot be recovered back in a fresh suit or action whilst the decree 
or judgment under which it. was recovered remains in force.” So that their 
Lordships were clearly of opinion that the law on this point is the same in this 
country as in England. This is a proper case for review under the provisions of 
Act XXIII of 1881. The eleventh section of that Act provides that questions 
regarding the amount of mesne profits, and interest and sums paid in satisfaction 
of decrees and any other questions arising between the parties to the suit in 
which the decree was passed, and relating to the execution of decree, shall 
be determined by order of the Court executing the decree, and not by separate 
suit ; and the order passed by the Court shall be open to appeal.” When, 
therefore, the Court is once seized of a suit, it is not disseized so long as 
any question arises as to C83] the subject-matter of the suit, even though 
there has been a decree and execution under it. In the case of Mooraree 
Mohajun v. Mahomed Akmal (22 W. R., 161) claims for rent were decreed 
by a Deputy Collector on the basis of a decree for a kabuliat : the latter decree 
was subsequently set aside on appeal ; and it was held that the remedy open to 
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iihe iadgment-debtor under the former decree was to petition the Deputy Colla- 
tor for a review of his decision. The learned counsel also referred to Mewa 
Lall Thakoor v. Blmphun Jha (22 W. R., 213) and Act VIII of 1859, s. 3.’^ 

Mr. B, E, Twidale (with him Baboos Chunder Madhub Ohose and Oopal 
Lall Milter) for the Bespondent. — The case of Shama Purshad Boy Chowdry 
V. Hurro Purshad Boy Chowdry (10 Moore’s I. A., 203 ; S.C., 3 W. B., P. 0.. 
11) concludes this question. Their Lordships, after admitting that the princi- 
ple of Marriot v. Hampton (2 Sm. L. C., 375, 6th ed.) applies in this country, 
go on to say (10 Moore’s I. A., 211 “ But this rule of law rests, as their 
Lordships apprehend, upon this ground, that the original decree or judgment 
must be taken to be subsisting and valid until it has been reversed or superseded 
by some ulterior proceeding. If it has been so reversed or superseded, the 
money recovered under it ought certainly to be refunded, and, as their Lord- 
ships conceive, is recoverable either by summary process or by a new suit or 
action. The true question, therefore, in such cases is, whether the decree or 
judgment under which the money was originally recovered has been reversed or 
superseded.” [Garth. C. J.— What does * superseded ’ mean ? Suppose that 
there have been two suits, the first for possession, in which a decree has been 
made for possession ; the second for wasilat ; and that the first suit has 
been appealed, and the decree reversed.] Then, I submit, that the decree 
for wasilat is superseded, and that money paid under it may be recovered. 
In the case of Nilmoney Singh Deo Bahadur v. Sharoda Pershad Mookerjee 
(18 W. B., 434), it was decided that a suit for a refund of money realized 
under a rent-decree founded upon a contract, will lie in [ 34 ] the Civil 
Court when that contract (and virtually the decree based upon it) is subse- 
quently superseded and modified by a decree of the Civil Court. The provisions 
of s. 11 of Act XXIII of 1861+ apply to the Civil Courts, and there is no express 
provision of law of a similar nature with regard to the. Collectors’ Courts — 
Kristo Chunder Goopto v. Bamsoonder Scin (17 W. B., 14) and Hur Dyal 
Mundul V. Tirthanund Thakoor (13 W. B., 34). 


Mr. Bell in reply. — The proper course for subsequent litigants to take is to 
8'pply fo*" stay of execution pending the appeal in the original suit — Bnlkiram 
Nathuram v. The Guzerat Mercantile Association, Limited (4 Bom. H. C. Bep., 
A. C., 81). This suit is not a suit to set aside decrees, but is merely an action 
for money had and received, the decrees subsisting. He also referred to Chow- 
dry Wahed Ali v. Mussamut Jumaee (11 B. L. B., 149 ; s. C., 18 W. B,, 186). 


•[Sec. 3 : — The judgments of the Civil Courts shall not be subject to revision, otherwise 
r»# by thoso Courts uudcr thtf rules contained in this Actappli- 

® cable to reviews of judgment and by the constituted Courts of 

Appellate Jurisdiction.] 


the Civil Courts. 


t[Soc. 11 : — All questions regarding the amount of any mesne profits which by the terms 
of the decree ma> have been reserved for adjustment in the exe> 
How questions regard- cution of the decree, or of any mesne profits or interest which 
ing amount of mesne pro- may be payable in respect of the subject-matter of a suit between 
fits and interest and sums the date of the institution of the suit and execution of the decree, 
paid in satisfaction of de- as well as questions relating to sums alleged to have been paid in 
crees, &c., are to be deter- discharge or satisfaction of the decree or the like, and any other 
mined. questions arising between the parties to the «uit in which the 

decree was passed and relating to the execution of the decree, 
shall be determined by order of the Court executing the decree, and not by separate suit, and 
the order passed by the Court shall be open to appeal. Provided that if upon a perusal of 
the petition of appeal and of the order against which the appeal is made, the Court shall 
see no reason to alter the order, it may reject the appeal, and it shall not be necessary in 
such case to issue a notice to the respondent before the order of rejection is pass^,] 
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The followiDg Jud^ents were delivered by the Full Bench : — 

Ainslie, J. — It is obvious that jihe defendant has ^received from the 
plaintiff, under successive decrees made during the long period that elapsed 
between the decree for enhancement and the reversal of that decree by 
the order of Her Majesty in Council, sums of money for enhanced rent, to 
which the final order in the enhancement suit shows that he is not entitled. 
The plaintiff as tenant persistently refused to acknowledge his liability, and 
compelled his landlord to recover the rent by suit, in order, as I understand 
it, to have a formal record that he only paid it under compulsion. The Courts 
were bound to follow the existing judgment by which the liability of the 
plaintiff to pay enhanced rent had been declared. They had no option in 
the matter at the time. Under such circumstances, I cannot conceive that 
it was their intention to declare finally that the defendant was entitled to the 
enhancement for the periods covered by the several suits, irrespective of 
the result of the appeal to Her Majesty in Council, which was delayed 
for some fourteen years. The order of Her Majesty in Council was such 
that if it had been known at the time of making the decrees, [88] they must, 
of necessity, have gone the contrary way, so far as the enhanced portion of 
the rent claimed was concerned ; and therefore it seems to me that it did at 
once supersede the decrees based upon the reversed order of the High Court. 

There appears to me to be a wide distinction between the re-opening of 
decrees based upon, and necessarily controlled by, a previous decree subse- 
quently reversed on appeal ; and the re-opening of decrees which the Court 
making them might have varied had it not thought fit to follow a decree 
afterwards set aside. Looking at the case of Shavia Purshad Hoy Chowdry v. 
Hmro Purshad Roy Chowdry (10 Moore's I. A., 203 ; S. c., 3 W. E., P. 0,, 11) 
1 am of opinion that there is authority for saying that the former class of 
decrees are ipso facto superseded so soon as the controlling decree is nullified, 
and that what may have been done under them is not final, hut may be undone ; 
the mode of proceeding for this purpose is not a question of serious importance. 

I agree with the judgment of Mr. Justice Macphebson. 

Haopherson, J. (Markbv, J., concurring). — In my opinion the principle 
on which the Privy Council acted in the case of Shama Ptirshad Boy Chotvdry 
V. Hurro Purshad Roy Chotodry (10 Moore's I. A., 203 ; S. c., 3 W. R., P. C., 11) 
is applicable, and the plaintiff is entitled to recover the difference between the 
rent for which he was really liable and the enhanced rent which he paid 
pending his appeal against the decree by which the rent was enhanced. That 
decree (although in a suit instituted in 1859 before Act X came into force) was 
made by the Principal Sudder A meen on the 29th of June 1863. Appeals to 
the Judge of the district and to this Court were decided on the 18th of June 
1864, and the 6th of February 1866, respectively. An appeal to the Privy 
Council was filed here on the 20th of July 1865, and was finally disposed of 
by the decree of the Privy Council of the 5th of May 1873, which reversed the 
decisions of the Courts in this country, and found that the rent was not liable 
to enhancement. 

I assume ^hat the plaintiff is in equity and good conscience entitled to 
have the whole of the rent which he paid at the enhanced rate refunded to 
him. All these decrees for the [86] enhanced rent were based solely upon 
the decree for enhancement which the Privy Council reveled in May 1873, 
and the only question to be decided now is, whether the plaintiff (it he has 
any remedy at all) is technically wrong in the remedy which he seeks. 
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The contention is that as these subsequent decrees for rent at the 
enhanced rate are still unreversed, a suit will not lie to recover the money paid 
tinder them. It is^uggested that though our Oourts had decided that the rent 
could be enhanced, the defendant ought not to have submitted to these latter 
decrees, but should have contested each case, and appealed, if necessary, 
to the Privy Council in each ; and it is also said that he should apply or should, 
on the Privy Council making its order in May 1873, have applied, for a 
review of judgment in each of the sixteen cases, and having got the judgments 
reviewed and reversed, should obtain restitution in each suit. ^ 

In thirteen out of the sixteen suits the decree was for a sum under Bs. 1,000 
(and in seven of them it was for less than Bs. 500), and I should hesitate before 
declaring that, in the circumstances in which the plaintiff was placed, he was 
bound to appeal in all these suits and incur the enormous expense necessarily 
involved in such a course — an expense far exceeding the amount in dispute. 
As to applying for a review in each case, it is exceedingly doubtful, to say the 
least of it, how far a review could be obtained, or could at any time have been 
obtained, in the cases under Act X of 1859, even supposing it obtainable in 
the four cases under Bengal Act VIII of 1869. But if it be granted that a 
review might have been obtained in each of the sixteen suits, that mode of 
proceeding would have been, on the whole, much more cumbrous and incon- 
venient than the single suit which the plaintiff has instituted embracing his 
whole claim ; of course, these questions of convenience and the like could not 
be taken into consideration at all if there were any fixed rule prohibiting 
this suit from being brought. It seems to me, however, that not only is 
there no such fixed rule, but that the Privy Council has expressly decided 
in Shama Purshad Roy* $ case (10 Moore’s I. A., 203 : s. C., 3 W. B., P. C., 11) 
[37] that a suit such as this may properly be entertained by this Court. In 
their judgment, it is said : — There is no doubt that, according to the law of 
England, and their Lordships see no reason for holding that it is otherwise in 
India, money recovered under a decree or judgment cannot be recovered back 
in a fresh suit or action whilst the decree or judgment under which it was 
recovered remains in force. But this rule of law rests, as their Lordships 
apprehend, upon the ground that the original decree or judgment must be taken 
to be subsisting and valid until it has been reversed or superseded by some 
ulterior preceding. If it has been so reversed or superseded, the money 
recovered under it ought certainly to be refunded, and, as their Lordships con- 
ceive, is recoverable either by summary process or by a new suit or action. 
The true question, therefore, in such cases is, whether the decree or judgment 
under which the money was originally recovered has been reversed or superseded.” 
Applying that rule to the case before us, I think that the original decree (which 
is the sole basis of all the decrees made pending the appeal) having been 
reversed by the Privy Council, all the subsequent decrees were superseded by 
the Privy Council’s order. It was plainly intended by the Privy Council’s 
order, which decided that the rent of this tenure could not be enhanced, 
that the plaintiff should not pay rent at any rate higher than that for which the 
tenure was declared to be liable ; and it is practically a contravention of the 
order to permit the decrees obtained by the zamindar pending the appeal to inter- 
"fere with that intention. The subsequent decrees were mere subordinate and 
dependent decrees, and they cannot, under the circumstances of this case, be held 
to have remained in force so far as the enhanced rate of rent^ was concerned, 
when the decree on which they were dependent has been reversed. I am aware 
that in Shama Pitrshad Boy*s case (10 Moore’s I. A., 203 ; S. c., 3 W. B., P. C. 
11) the order made by the Privy Council turned in some degree on the peculiar 
terms of their V original order. But giving full weight to that fact, it seems 
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seems to me clear that their Lordships admit the principle that the main decree 
being reversed, which was the basis of the subsequent decrees, [38]| these 
latter, being subordinate and dependent decrees, v/ere superseded. It cannot 
bo disputed, that although the later and subordinate decrees remained un- 
I’eversed, the Privy Council held that a separate suit lay to recover what had 
been wrongfully paid under those decrees, and this was evidently the view 
taken of the efifect of Shama Purshad Hoy's case (10 Moore's I. A. 203 ; s. C., 
3 W. E., P. C., 11) by Kemp and Pontifex, JJ., in the case of Nilmoney Singh 
* Deo Bahadur v. Sharoda Purshad Mookerjee (18 W. R., 434). 

The question of limitation is not raised in the order of reference. But 1 
incline to agree with the Subordinate Judge (and substantially for the reasons 
given by him) in thinking that the suit is not barred. 

The circumstances of this case are peculiar, and it is impossible in dealing 
with it to lay down any rule of very general application. The plaintiH has 
practically no remedy unless this suit will lie. 

Garth, C. J. (Jackson, J., concurritii^)—! am of opinion that the decree 
made by the Privy Council in the case of Bam Churn Dull v. llomesh Ckunder 
Dutt did not supersede or modify the several decrees which had been previously 
obtained for enhanced rent by the present defendants, and consequently that 
the plaintiffs in this case are not entitled to recover. 

The plaintiffs base their claims entirely upon the authority of the case 
of Shama Purshad Roy Ohowdry v. Hurro Purshad Boy Choiodry (10 Moore’s 
I. A., 203 ; S. C., 3 W. R., P. C., 11) contending that the principle upon which 
that case proceeded applies to the present, and that the decrees for enhanced 
rent obtained by the present defendant since the year 1864 have been partially 
superseded or modified by the decree of the Privy Council in the above case of 
Bam Chunder Dutt v. Bomesh Ohunder Dutt, We are bound, of course, to 
accept the decision in Shama Purshad Boy Choiodry v. Hurro Purshad Boy 
Chowdry (10 Moore’s I. A., 203 ; s. C., 3 W. R., P. C., 11) as binding upon 
this Court, so far as it goes ; but if the principle of it is to be extended, as the 
plaintiff’s contend it ought to be, it would lead, in my opinion, to very incon- 
venient consequences, and to a direct departure from a [39] rule of law which 
has been established for years, and has always been acted upon in England and 
in this country. 

Now, in order to see how far the authority of the case of Shama Purshad 
Boy Chowdry v. Hurro Purshad Boy Choiodry (10 Moore’s I. A.’ 203 ; s. C., 
3 W. R., P. C., 11) is applicable to the present, it is necessary to ascertain, in 
the first place, what the grounds of that decision really were. The case was a 
very peculiar one. In the year 1821, Doorga Purshad, claiming to be heir to 
his uncle, brought a suit against Shama Purshad, a debtor to Jiis uncle’s estate, 
for Rs. 23,024, the principal and interest due upon a bond. 

Pending this suit, Tara Purshad sued Doorga Purshad for one half of the 
uncle’s property ; and in 1829 a compromise was effected of that suit, under 
which Tara Purshad became entitled to a 6-anna share of the debt due from 
Shama Purshad. 

Subsequently to this Doorga Purshad obtained a decree against Shama 
Purshad for the principal and interest due upon the bond. From this decree 
Shama Purshad appealed to the Sudder Court, and pending that appeal in 
1831, there was a compromise of that suit also, under which Shama Purshad 
was to pay Rs. 27,127 at the end of three years, without interest ; in default of 
which payment Doorga Purshad was to be at liberty to realize the amount. 
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, This compromise was made without Tara Purshad’s kuowledge, and Sbama 

Purshad did not pay the stipulated amount at the end of the three years. 

• 

In this state of things Tara Purshad, in March 1835, brought another suit 
against Doorga Purshad, claiming a 6-anna share of the bond-debt and interest 
due up to the commencetnent of Ddorga Purshad's first suit in 1821 ; and in his 
plaint he reserved to himself the right of bringing another suit for his share of 
the interest upon the bond-debt from 1821 to the 27th May 1629, on which 
day Doorga Purshad obtained his decree against Shama Purshad. 

This suit was carried through the Courts of this country up to the Sudder 
Dewany Aclawlut, where eventually a decree was made against Doorga Purshad 
for the entire amount of principal and interest sued for. 

[40] From this decree Doorga Purshad appealed to the Privy Council, who 
decided in 1849 tliat tlie decree of the Sudder Court ought to be reversed, and 
that Doorga Purshad was not liable to Tara Purshad for the whole amount of 
his 6-arna share and interest of the debt. Their Lordships held that Doorga 
Purshad ought to be considered as a trustee for Tara Purshad, and was only 
responsUile for so much of the debts as he actually received, or without his 
wilful default might have recovered, and an order was made accordingly by 
their Lordships that the decree of the Sudder Dewany Adawlut should be 
reversed ; that Doorga Purshad should be declared liable to Tara Purshad for a 
6-anna share of what he had received or might thereafter receive, or what he 
might have received but for his wilful default, for and in respect of the sum of 
Es. 24,217-12-17, and the interest thereon, and the case was referred back to 
the Sudder Dewany Adawlut to ascertain and carry out and enforce the rights 
and liabilities of the parties as above declared. 

From the 11th of March 1835, when the above suit was commenced, to 
the 5th July 1849, when the judgment of the Privy Council was pronounced, 
upwards of fourteen years had elapsed ; and during that interval, in the year 
1842, an action was brought in this country by Tara Purshad against Doorga 
Purshad to recover Es. 4,392-12-9, being the amount of interest on the 6-anna 
share of the bond-debt, for which in his previous proceedings he had reserved 
his right to sue : and in this action he obtained a decree for the Es. 4,593-12-9, 
with interest at 12 per cent., amounting to Es. 11,127-15-3, which he accordingly 
paj^ thus “Es. 8,200-7-3 on the 28th of April 1848, and Es. 2,927-8 on the 
4th August 1857. 

Several attempts were made by Doorga Purshad to have this decree for 
interest dealt with and adjusted by the Sudder - Dewany Adawlut as part of 
the entire subject-matter of the first suit upon which the Privy Council had 
passed their judgment ; but failing these attempts, he brought a suit against Tara 
Purshad to recover back the Es. 11,127-15-3, which he had been unjustly com- 
pelled to pay. This was decided against him by the Courts of this country and 
was taken on appeal to the Privy Council, where the judgment was given, 
which has been [ 41 ] the subject of so much discussion, and which is insisted 
upon here by the plaintiff as a conclusive precedent in his favour. ^ 

Their Lordships in that case distinctly affirmed the well-known principle 
of law, that in this country as in England money recovered under a decree or 
judgment cannot be recovered back in a fresh suit so long as the decree or judg- 
ment under which it was reversed remains in force. They go on lo say, that this 
rule of law rests upon the ground that the decree or judgment must be consider- 
ed as subsisting until it has been reversed or superseded by some ulterior 
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proceedings. But where it has been so reversed or superseded, the money 
paid under it may be recovered back. « 

Their Lordships then go on to say /that the decrees in this country under 
which the sum of Bs. 11,127-15-3 was recovered were in fact superseded by the 
order of Her Majesty in Council in 1849. That orderthey considered extended not 
only to the claim of the plaint in the particular suit in which it was made, but 
to the adjustment of the rights and interest of the parties in the entire subject- 
matter of that suit. The order had declared Doorga Purshad to bo a trustee 
for Tara Purshad of the whole 6-anna share of the bond and interest, and it had 
directed the Sudder Dewany Adawlut to adjust and enforce the riglits and 
liabilities of the parties in accordance with the directions of the Privy Council. 

If this order had been obeyed by the Sudder Dewany Adawlut, as their Lord- 
ships say it ought to have been, the interest in question, Bs. 11.127-15-3, would 
have been refunded to Doorga Purshad by the order of the Sudder Dowany 
Adawlut under, and by force of, their Lordsliips’ previous decree, because that 
decree had superseded and annulled what their Lordships call the “ dei:)endent 
and subordinate decree ” which had been obtained for the interest. But as the 
Sudder Dewany Adawlut failed to take any steps to carry out the directions 
of the Privy Council, their Lordships considered that the Bs. 11,127 wore re- 
coverable by a fresh suit, and they, accordingly, reversed the decree of the 
Sudder Court and adjudged to the plaintiff that amount with interest at 12 
per cent. 

[42] Now two things appear to me clear from this judgment, first, that the 
Privy Council had no intention of questioning the authority of the rule laid 
down in Marriot v. Hampton (2 Sm. L. 0., 375, 6th ed. ; 405, 7th ed.) ; on the 
contrary, they distinctly affirm it, because they say, that as long as the decree or 
judgment under which money has been obtained remains in force, no money 
paid under it can be recovered back; and, secondly, that their Lordships* judg- 
ment is based entirely upon this principle, viz., that the effect of the order of 
Her Majesty in Council made in 1849 was not only to reverse the judgment in 
the case which was then sub jiidice, but also to supersede and annul ipso facto 
the decrees which had been made in another suit. 

I have searched in vain to find any other instance in which the decree of 
an Appellate Court in one suit has been held to have the legal effect of annulling 
or altering ipso facto a decree made by a subordinate Court in another suit^but 
of course we are bound hero to treat the decision of the Privy Council as biiiding 
upon us as far as it goes, and to deduce as capfully as wo can from the langu- 
age of the judgment what was the ground upon which their Lordships considered 
that the order made in thfe first suit in 1849 had the effect of superseding 
the decree for Bs. 11,127 interest. 

It appears to me that the only explanation of the apparent difficulty is 
this, — that, in the decree of 1849, their Lordships assumed to deal, and wore 
in fact dealing, not only with the actual claim made in the suit, but with the 
status and rights of the parties with reference to the whole subject-matter of it. 
They ^clared that Doorga Purshad was a trustee of Tara Purshad upon certain 
terms fmd conditions, and they directed the Court here to adjust the rights and ‘ 
liabilities of the parties in acpordance with that declaration ; and as the interest 
of the bond (Bs. 11,127) formed part of the fund in respect of wliich the trust 
had been declared, their Lordships considered, that although a decree had been 
obtained in tlie Courts here for the interest, that decree was as much dealt 
with and superseded by their judgment as the decree which had been 
made with reference to the remainder of the bond-debt. Upon this 
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t98] ground, and upon this ground only, it appears to me their Lordships* 
judgment proceeded; and 1 do not understand that they intended to overrule 
the principle laid dpwn in Harriot v. Hampton (2 Sm. L. G., 375, 6th ed.; 405, 
7th ed.), or to prescribe a diflferent rule of equity in this country from that 
which obtains in England. 

It does not appear to me that their decision can be considered as govern- 
ing the present case, unless we can find that the decree made by their Lordships 
on the 25th of March 1873, reversing the first judgment for the enhanced rent, 
had the legal effect per se of superseding or modifying the subsequent decrees 
for enhanced rent obtained between the year 1864 and the 25th of November 
1875. 

Now, on looking at the language of their Lordships in that decree, I cannot 
discover that they dealt, or intended to deal, with anything else than the actual 
subject-matter of the suit upon which they were engaged. Their judgment 
involves no change in the mutual relation of the parties. Their Lordships 
give no directions to the Courts of this country as to adjusting the parties’ 
rights or liabilities. They simply decide the question, whether or no the plaintiff 
was or was not entitled to enhance the plaintiff 's rent, so that unless we are to 
hold that in every case the decree of an Appellate Court lias the effect of supersed- 
ing or modifying every other decree inconsistent with it which may have been 
made between the same parties in any other suit brought in a subordinate Court 
upon the same subject-matter, I do not see how we can consistently say that the 
decree of the Privy Council of the 25th March 1873 has superseded or 
modified the subsequent decrees for enhanced rent obtained by the present 
defendant. 

It will be observed that in the case of Doorga Purshad against Tara Purshad 
the decree, which was superseded by the judgment of the Privy Council, was 
for interest which that judgment had declared not to be payable, and which 
their Lordships had in fact directed the Sudder Dewany Adawlut to restore to 
Doorga Purshad : so that the effect of Her Majesty’s order, according to the 
view which their Lordships took of it, was to supersede the decree for interest 
altogether. 

CM] But here the case is very different. Their Lordships here have given 
no direction which could have the effect of superseding or altering any other 
decrees ; and it is not contended that these subsequent decrees are absolutely 
superseded. It is said that they are only modified ; or, in other words, that 
the Privy Council judgment has had the effect perse of altering a judgment for 
one sum into a judgment for another sum. 

But if that is so, and if this principle is to bo consistently carried out, the 
amount of costs ought to bo altered also. The doctrine is certainly a novel one, 
and if we are to apply it in all oases, as of course we must (if wo are to act 
consistently) it will be attended with some strange consequences. The rule, if 
it is to be applied in the case of one of the parties, must bo applied also in 
the case of the other ; thus if in a suit like the present a claim can be r^de by 
•the tenant to recover sums which be has overpaid to the landlord, the^dlord 
ought to have a corresponding remedy if the state of things were reversed. 
Suppose, that in the original suit the Courts here had decided that the 
landlord was not entitled to the enhanced rent, but the Privy Council 
overruled that judgment, and decided that he was so entitled ; and suppose 
also, that pending the appeal to the Privy Council, the landlord had brought 
several suits for the enhanced rent, but in each had only recovered the original 
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rent ; if the above principle is to be carried out, the landlord would be entitled, 
in a fresh suit,, to recover the enhanced rent which he had failed to recover 
in his subsequent suits here, and to whicji the Privy Council had declared him 
entitled. ^ 

So again, if the rule is to apply to cases of landlord and tenant, it must 
apply to all other cases wheie the relative rights of parties are determined in 
one suit, and claims founded on those rights are enforced in subsequent suits. 
The case of Shaina. Ptcrshad Boy Ghowdhryw. Hurro Pier shad Boy Ohoiodliry (10 
Moore’s I. A., 203 ; S. C., 3 W. E., P. C., 11) was not a case between landlord 
and tenant. « 

Thus, for instance, A sues B to recover the value of coal which he claims 
as having been taken out of his coal mine. The question depends upon whether 
B has a right to take the coal [48] from a particular area ; and A obtains a 
decree for damages upon the ground that B has no such right. B appeals to the 
High Court ; meanwhile B continuing to take the coal, A brings another suit 
against him for damages, and recovers. The High Coui h reverses the original 
decree ; B may then sue for the damages, which he has paid in the second action, 
as money had and received to his use. 

But if this is to be law, the converse proposition ought to hold good also, — 
that is to say, suppose the dfjcree in the first suit to be in favour of B, on the 
ground that B had a right to get the coal, and A appealed, and pending the 
appeal A brought another suit against B and failed upon the same ground. 
The Court of appeal reverses the final decree. Surely A ought to be entitled to 
recover by a fresh suit the value of the coal which was due to him in the second 
action. It would be a palpable injustice to allow one party to avail himself 
of the judgment of the Appellate Court, and not the other. 

In the cases above mentioned, the question as to the sum to be recovered 
would bo tolerably simple. But suppose a case of this kind : A sues B for 
damages for building a house upon two pieces of land which he claims. Black- 
acre and White-acre, the question is, whether B has any right to do this. 
The Court decides that he has not, and awards damages to A. B appeals. 
Meanwhile, the building still going on, A brings a fresh suit lor damages, which 
he has a right to do for the continuing trespass, and recovers further damages. 
The Court of appeal reverses the first judgment in part, upon the ground that 
B had a right to ))uild on Black-acre, but not on White-acre, and reduces the 
damages accordingly. Can B sue to recover part of the damages incurred inihe 
second action ? and if so, what pai t, and how is the amount to be ascertained ? 
In other words, to what extent, if at all, has' the judgment of the Appellate 
Court superseded or altered the decree of the subordinate Court ? Then again, 
it must be borne in mind that if a decree of one Aj)pellate Court is to have the 
effect of reversing or altering decrees in other suits, the same effect must be 
given to a decree of any other Appellate Court under similar circumstances. The 
decree of the Privy Council as an Appellate Court cannot [46] have a different 
effect from that of the High Court or the District Court, or the Court of the 
Subordinate Judge in its appellate capacity. 

This, suppose that in a suit by a landlord against a tenant for enhanced 
rent, the Munsif gives the plaintiff' a decree. The case is appealed to the 
Subordinate Judge, who reverses the Munsif’s judgment. Meanwhile a second 
decree has been obtained before the Munsif for the enhanced rent, and the 
tenant has paid the amount. The tenant, under these circumstances, would be 
enabled by force of the judgment of the Subordinate Judge, to recover from the 
landlord the amount which he has overpaid under the second decree. But the 
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landlord then takes the Sttbordinate June’s judgment upon special appeal to 
the High Court ; and the High Court reverses that judgment, %pd affirms the 
Munsif’s. The oc^sequenoe would be,that the landlord would be entitled to 
recover in a third suit the sum which he had previously recovered from the 
tenant in the second suit. 

If this state of the law is to prevail in this country, it is difficult to see 
where litigation is to stop ; or when people’s rights are even to be considered 
finally determined. If in cases like the present it is right that the TBngliuK 
rule should be departed from at all, it appears to me that a review of judgment 
would be not only the most complete, but the most appropriate and unobjoction- 
able remedy ; but this point we are not asked to decide in the present reference. 

The only question before us is, whether the present suit will lie ; and I am 
strongly of opinion that it will not. I consider that it does not come within 
the principle of the case of Shama Purshad Boy Ohowdhry v. Hurro Purshad 
Boy Ctwwdkry (10 Moore’s I. A., 203 ; 8 o., 3 W. B., P. C., 11) decided by 
the Privy Council ; and I cannot help deeply regretting the conclusion at which 
the majority of my learned brethren have arrived. 

It is a conclusion directly opposed to what I consider a valuable and 
well established rule of law ; and I believe that it will be attended with most 
inconvenient and mischievous consequences. 

[47] The case will be sent back to the Division Bench for final disposal 
and speaking only for myself, I trust that the very serious question involved in 
the case may be Uken upon appeal to the Privy Council. 

N0T£8. 

[1. SUPERSESSION OF DECREE- 

(а) (1879) 5 Cal., 589, was a case in which the decree for enhanced rent had been 
passed conditional on the confirmation by the Appellate Court of a decree in a previous 
suit ; on reversal of which the decree was held to be superseded. 

(б) In (1898) 20 All., 237, it was held that the principle would apply only to a reversal or 

supersession by a competent Court ; an order of the Board of Revenue in respect of 
rent was not given this effect. 

(c) Whether review proceedings are the appropriate remedy (1888) 13 Bom., 330. 

II. Effect of supersession— 

(а) Res-judicata — 

Where separate decrees are given in cross-suits. The unappealed decree will not operate 
as res judicata in respect of the appealed decree (1906) 2d Mad., 333, F. B. ; 16 M.L.J. 63. 

(б) Mesne Profits on Restitution — 

(i) Mesne furolits may be granted for the period during which possos.sion was had under 
the decree : — (1894) 21 Cal., 989. 

(ii) Such right to mesne profits is not a decree, however, and consequently cannot be 
attached : — (1901) 24 Mad., 341. 

III. ENFORCING RESTITUTION- 

{a) The right to restitution might be enforced by suit or by summary process in execu- 
tion under Sec. 683, C. P. C. 1882 (1908) 36 Cal., 266 ; (1889) 13 Mad 487 * see 

percanJtra (1907) 29 All., 348. 

(6) Sec. 583, O.P.O. 1882 was held not to apply to Review or Privy Council Appeal •— 
(1906) 28 AH., 665 ; (1898) 20 AU.. 139. 

(c) The €* 9^ C. iSOSf has changed the law. 
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The C. P. G, 1908, see. 144, enacts as follows : — 

(i) Where^and in so far as a decree is varied or reversed, the Court of First Instance 
shall, on the application of any party entitled to any benefit by way of Restitution or other- 
wise, cause such restitution to be made as will, so far as may be, place the parties in the 
position which they would have occupied but for such decree or such part thereof as has been 
varied or reversed ; and for this purpose the Court may make any orders including orders 
for the refund of costs, and for the payment of interest, damages, compensation and mesne 
profits, which are properly consequential on such variation or reversal. 

(ii) No suit shall be instituted for the purpose of obtaining any restitution or other 

relief which could be obtained by application under sub-section (1).3 ,, 

[ 8 CaL i7 ] 

PRIVY COUNCIL. 

The 18th and 19th April and 14th May, 1877. 

Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, 

AND Sir B. P. Collier. 


The Delhi and London Bank, Limited Judgment-creditors. 

versus 

Orchard Judgment-debtor. 


^ On appeal from the Chief Court of the Punjab.] 


Limitation {Act XIV of 1859). ss. 20, 21 — Execution of decree — 
Interpretation of Statutes — Res judicata — Act VIII of 1859, s. 2. 

A decree was obtained in the Court of the Deputy Commissioner of Delhi on the 6th 
October 1866, prior to the date when Act XIV of 1859 was extended to the Punjab, viz., the 
Ist of January 1867. On the 22nd of October 1869, an application admittedly bona fide, was 
made for execution, but the application was refused on the ground that it was barred by lapse 
of time, and no appeal was brought against that order. A subsequent application for execu- 
tion was made on the 4th of May 1871, which was also refused on a similar ground. On 
appeal, the Commissioner and Chief Court confirmed this order. Held, reversing the decision 
of the Court below, that execution of the decree was not barred by s, 21*, Act XIV of 1'869. 

In interpreting statutes, the words ' must ’ and ' shall ’ may, in some cases, be substituted 
for the word ' may,’ but only for the purpose of giving effect to the intention of the Legisla- 
ture. In the absence of proof of «uoh intention, the word ’ may ’ should be taken as used in 
its natural, i.e., in a permisAive, and not in an obligatory, sense. 

In construing s. 21, Act XIV of 1859, the words ** nothing in the preceding section shall 
apply to a judgment in force at the time of the passing of the Act,” mean that nothing in the 
preceding section should prejudicially affect the right of a creditor under a judgment in force 
at the time of the passing of the Act, and the words ** but process of execution may be issued, 
Ac.,^ mean that notwithstanding anything in the preceding section, execution might issue 
either within the time limited by the law in force when the Act was passed, or within three 
years next after the passing of the Act, whichever should first expire. 


Preceding section not to 
apply to judgments, etc., 
in force at the passing of 
this Act. 


• [Sec. 21 ; — ^Nothing in the preceding section shall apply 
to any judgment, decree, or order in force at the time of the 
passing of this Act, but process of execution maybe issued either 
within the time now limited by law for issuing process of 
execution thereon, or within three years next after the passing 
of this Act, whichever shall first ei^ire.3 
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C4B] 4n order passed by a Court rejecting a bmid fide application by a judgment>creditor 
for the execution of his decree on the ground that the period allowed by law for execution 
had expired, Jield not to be an adjudication* within the rule of res judicata, or within s. 2, 
Act VIII of 1869. 

[This portion of the headnote is. incorrect. See per MELYILL, J., in v. 

Venkatesh (1881), 8 Bom., 654, at p. 60 : — 

It appears to us that the above order was not in the nature of an adjudication at all, 
and that the description of it in the headnoto to the report in the Indian Appeals, and still 
more the description in the headnoto to the Calcutta report, is hicorrect and gives an errone- 
ous idea of the moaning of the Judicial Committee’s observation.” 

See further extracts from this and other cases given in the footnote at 3 Cal., p. 58 in/m.] 

The appellants in this case obtained a decree against the respondent in 
the Court of the Deputy Commissioner of Delhi on the 5th October 1866, and 
on the 22nd October 1869 applied to the Deputy Commissioner to have the 
decree transferred to the Civil Court at Meerut for execution. This application 
was refused by the Deputy Commissioner on the 10th December 1869, on the 
ground that, as the decree was of date prior to the 1st January 1867, when 
Act XIV of 1859 was extended to the Punjab, the period within which it could 
have been executed was, under the law of the Punjab, one year only, unless 
leave to extend the time had been obtained from the Commissioner, and such 
leave had not been obtained. No appeal was brought against this order. 

A subsequent application for execution, made on the 4th May 1871, was 
likewise rejected by the Deputy Commissioner, whoso order was confirmed by 
the Commissioner of Delhi on the 18th August 1B7 1, and afterwards, on appeal, 
by the Chief Court of the Punjab. But on a review of their judgment, on the 
17th March 1873, the Chief Court held that the effect of the application of the 
22nd October 1869, was to keep the decree alive, and that the subsequent 
application having been made within three years from the date of the first, was 
in time under the provisions of s, 20,'^ Act XIV of 1859. Subsequently, how- 
ever, on the 3l8t July 1874, on a second review of their judgment, a majority of 
the Judges of the Chief Court (Messrs. BoULNOis and Melvill, Mr. Thornton 
dissenting) reversed the order of the 17th March 1873, and restored the order 
of the Commissioner of Delhi, dated the 18th August 1871, which declared the 
application to be barred. 

The cases which were before the Court were conflicting, viz., on the one 
hand, Bai Udekwar v. Midji Naran (3 Born. H. C. Rep., A. G., 177) and 
Makumla Valad Balacharya v. Sitaram (5 Bom. H. C. Rep., A. C., 102), decided 
by the Bombay High Court, [493 in which it ‘was hold that ss. 20 and 21 
must be read independently of each other ; and that in the case of a judgment, 
decree, or order in force at the time of the passing of Act XIV of 1859, the 
creditor must, within the time limited by the Act, do all that is necessary to 
procure process of execution to be issued, and that if he failed to do so the 
decree could not be executed ; and on the otlier hand, KangaLeeokurn Ghosal v. 
Bonamalee Mnllick (B. L. R., Sup. Vol., 709), decided by a Full Bench of the 
Calcutta High Court, and certain cases in that Court in which that decision 
had been followed (see Gregory v. Juqgat Ohunder Banerjee, 5 W. R., Mis., 17 ; 

* [Sec. 20 ; — No procoas of execution shall issue from any 
Time for enforcing cxe- Court not established by Royal Charter to enforce any judgment, 
cution of judgment, &c., of a decree, or order of such Court, unless some proceeding shall, have 
Civil Court not established been taken to enforce such judgment, decree, or ordor, or to 
by Royal Charter. keep the same in force, within three years next preceding the 

application for such execution.] 
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Doorgachurn Roy v. Dinomoyee Debia^ 6 W. R., Mia.. 14 ; Huronath Bosew. 
Muddun Mohun Chuckurbutty, 6 W. R., Mia., 40 ; Nawarja Chowdhry v. Bam 
Kanaye Doss, 7 W. R., 330), in which jt waa held that aa. 20 and 21 muat 
be read together and that prooeaa of execution of a decree ol^tained before the 
pasaing of Act XIV of 1859 may be inaued within the time mentioned in a. 21, 
without any prior proceeding having been taken, hue when it ia Bought to 
execute auch decree after three yeara from the time of the pasaing of the Act, 
prooeaa of execution shall not he issued unless some proceeding within the 
meaning of s. 20 shall have been taken to enforce the decree within three years 
next preceding the application for execution ; and the case of Karuppanan v. 
Muthannan Servey (b Mad. H. C. Rep., 105), in which the view of the Calcutta 
Court was follow^. The case of Bhidoy Krishna Ghose v. Kailas Chandra 
Bose (4 B. L. R., F. B., 82), decided by a Full Bench of the Calcutta High 
Court, was also relied upon as supporting this interpretation of the Act. 

Mr. Boulnois and Mr. MBLVIliL, in accordance with the view taken by the 
Bombay High Court, allowed the review, holding that process of execution was 
barred. 

Mr. Thornton, the dissentient Judge, followed the construction put on 
ss. 20 and 21 by the Calcutta High Court. 

The Chief Court of the Punjab having refused to certify the case aa a fit 
one for appeal, the appellants petitioned Her Majesty in Council for special 
leave to appeal, which was granted under an order dated the 28th July 1875. 

[dOj Mr. Leith, Q.C., and Mr. Graham for the Appellants. — According to 
the true construction of Act XIV of 1859, the Appellants were not barred from 
having execution against the defendant on this decree, which was in full force 
at the time when execution was applied for. The interpretation put on the Act 
by the Chief Court of the Punjab is erroneous. Having regard to the general 
intent of the Act, and the sections immediately preceding s. 21, it was clearly 
not meant to take away the remedy on judgments in force when the Act passed 
or came into operation, or to place these judgments in a worse position than 
those obtained after the Act began to operate. The words in s. 21 — ** nothing 
in the previous section shall apply to judgments in force at the time of the 
passing of this Act,’* — must he interpreted to mean that nothing in s. 20 should 
&>pply prejudicially to existing judgments. That was the only reasonable 
construction which could he put on the language of the Act, and was the one 
adopted by the Calcutta High Court in the case of Kangaleechurn Ghosal v. 
Bonomalee Mullick (B. L. R., Sup. Vol., 709). When three years from the time 
when Act XlV of 1859 passed had expired, the benefit conferred by s. 21 was 
lost to the holders of o\h decrees, who had then only the provisions of s. 20 to 
look to. By Act XIV of 1870, which repeals a variety of enactments which had 
become obsolete or useless, the Legislature repealed s. 21 of Act XIV of 1859. 
It clearly would not have done so had it not considered that all old decrees had 
by that time either become inoperative or iiad been brought within the operation 
of s. 20. The Bombay decisions which would read ' may ’ in the second 
sentence of a. 21 as * must ’, were opposed to the view followed in the decisions ^ 
of the Calcutta and Madras High Courts, and were opposed to the most 
approved rules for the interpretation of statutes ; as to which, see Maxwell on 
the Interpretation of Statutes, p. 209, and Baron Parke’s observation in Becke v. 
Smith (2 M. & W., at p. 195) ; see also Boddam v. Morley (26 L. J., N. S., Ch., 
438). As to the pleadings sufficient to keep a decree alive, see Maharajah 
Dheraj Mahtab Chand Bahadoor v. [91] Bulram Singh (13 Moore’s I. A., 479) 
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and Kristo KinhurBoy v. Bajah Burrodacatint Boy (14 Moore’s I. A., 466 ; S. C., 
10 B. L. R. 101). 

Mx, Doyne fcrthe Respondent.— ^The final order of the Punjab Court was 
c^right in law, and should be confirmed. The appellants’ application for execu- 
tion on the 22nd October 1869, was rejected by the Deputy Commissioner as 
out of time. The appellants took ho steps to dispute that ruling. No appeal 
was brought against the order of the Deputy Commissioner, which, conse- 
quently, became final. There being thus a previous adjudication to the effect 
that execution was barred, the application to execute could not be renewed. 
The matter was re& judicata. 

Apart from this objection, the second application was clearly inadmissible. 
The decree sought to be executed was governed either by the Punjab Code, 
which fixed one year as the period within which execution should be applied 
for, or it was governed by the provisions of Act XIV of 1859, which had been 
extended to the Punjab on the Ist January 1867, and under which a period of 
three years from the date of such execution was fixed as the limit for execution. 
As held by the High Court of Bombay, the plain words of s. 21 of the Act 
declare that the extension of time which may he had under s. 20 in the case of 
judgments obtained after the passing of the Act, do not apply to judgments 
obtained before the passing of the Act ; the words passing of the Act ” being 
in this case understood as equivalent to the extension of the Act to the Punjab. 
The appellants, whose judgment dates from October 1866, in applying for execu- 
tion in May 1871, can have no benefit from the proceedings taken in October 
1869, because s. 21 gives no effect to such proceedings as keeping alive the 
decree. Since, under s. 21 of Act XIV of 1859, three years was an absolute 
limit to the appellants’ right to execute, it made no difference that at the time 
of the second application for execution that section had been repealed by Act 
XI V of 1870. The period of three years had run against the appellants in 
January 1870 ; tliey had suffered a bar [52] of their right to execute, and it was 
expressly provided by the repealing Act that it should not affect the validity of 
anything already suffered. 

Mr. LcAth in reply. —There was no abandonment of the proceedings to 
enforce execution under the application of October 1869. An arrangement was 
come to with the defendant under which further payments were received from 
him. That was a sufficient reason for not appealing against the order of the 
Deptity Commissioner. [Sir J. COLVILE.— If these payments did not keep 
your decree alive, your sufficient reason is gone.l There is no ground for 
saying that our proceedings were not bond fide. As to the contention that our 
application is in a matter already adjudicated, there is no decision to bring the 
case within the rule as to res judicata. If s. 21 Act XIV of 1859, restricted 
the period for executing decrees obtained before the Act was extended to the 
Punjab to three years from the date of such execution, that limit had at the 
time of our second application to execute been swept away by Act XIV of 1870. 
[Sir M. Smith. — Not if you had already suffered a bar of your remedy.] We 
i^all have the advantage of what we have done, and are safe under s. 20, Act 
XIV of 1859. 

Cur. adv. vult. 

The Judgment of their Lordships was delivered by 

Sir B« Peacock. — This is an appeal from a judgment and order of the 
Qhief Court of the Punjab, dated the 31st July 1874, reversing on review a 
fcM'mer judgment and order of the same Court of the 17th March 1873, 
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and thereby disallowing the execution of a decree obtained by the appel- 
lants against the respondent for the recovery of a sum of Ks. 14,408-14 for 
debt and costs. * ^ 

The judgment was recovered on the 5th of October 1866, in the Court of 
the Deputy Commissioner of Delhi. Subsequently to the decree, the defendant 
made various payments on account up to the month of October 1869. On the 
22nd of that month the plaintiffs presented a petition to the Deputy Commis- 
sioner, claiming a balance of Hs. 19,227-3 for 133] principal and interest, and 
praying that, after ascertaining the amount to be recovered, a certificate might 
be sent to the Civil Court at Meerut, transferring the decree, in order that it 
might be executed in that Court. 

It is unnecessary to refer particularly to all the proceedings which took 
place on that petition ; it is sufficient to say that, on tiie 10th of December 1869, 
the Deputy Commissioner made the following order:— “The decree is of a 
prior date to the introduction of Act XIV of 1859. It should be executed 
according to the civil law of the Punjab : and as, according to the said law, the 
period of one year was fixed for its execution, and in case that period expires, 
the rule is that the decree should be executed by obtaining the sanction of the 
Commissioner ; and as on the report sent for obtaining sanction the Com- 
missioner did not pass any order either giving sanction or any other order, and 
as it is not within the power of this Court to execute such a decree, it is ordered 
that the petition be sent to the record-room.’* 

There can be no doubt that the application made on the 22nd October 1869, 
was bond fide, and, indeed, the learned Counsel for tlie respondent has very 
properly admitted that it was so. 

No appeal was preferred from the order of the 10th December 1869, but 
the defendant, notwithstanding the order, made further payments on account. 

On the 4th May 1871, the plaintiff's, alleging that the payments made were 
not sufficient to cover the interest, and claiming a balance of Rs. 23,772-13-7, 
made a fresh application to the Deputy Commissioner for a certificate 
and transfer of the decree to the Court of Meerut for execution, and prayed 
that a summons might be issued under the provisions of Act VIII of 1859. 
Upon that petition the Deputy Commissioner, on the 6th May 1871, made the 
following order : — “ As the tipplicatiou for execution has already been rejected 
and sent to the record-room, and now the period for execution has expired 
totally, it is ordered that the application be rejected and sent to the record- 
room.** 

With reference to Ihe statement that the period for execution had totally 
expired, it may be as well to point out [84] that Act XIV of 1859 was extended 
to the Punjab on the Ist January 1867, and consequently that the period of 
three years from the time when the Act came into operation in the Punjab had 
expired before the application of the 4th May 1871, was made. On the 30th 
June 1871, the Deputy Commissioner refused to review his judgment, and on 
the 10th July of that year the plaintiffs appealed to the Commissioner, who, on^ 
the 18th August 1871, dismissed the appeal, bolding, amongst other things, that 
the three years* grace under the limitation law expired on the Ist January 1870, 
and that a mere petition for execution which was dismissed w^as not sufficient 
to keep a decree in force. 

The case was appealed to the Chief Court of the Punjab, which at first 
rejected the appeal. Subsequently, a Pull Bench of that Court, on the 
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17tfa of March 1873, upon review, decreed the appeal ■with costs, and revers- 
ing the orders of the lower Courts, ordered and decreed the appellants* 
application for execution with costs and the costs of the appellants in the 
Appellate Court. They said “ The application for execution in 1869 to the 
Assistant Commissioner at Delhi was, in the opinion of this Court, a bond fide 
proceeding to enforce the decree of 1866. It was a proceeding to enforce the 
decree, and not merely to keep the decree in force. Before the expiration of 
three years from the date of that proceeding the present application was filed.*’ 

Subsequently, on the 31st July 1874, upon a review of the judgment so 
given on review, the Chief Court reversed their decree of the 17th March 1873, 
upon the ground that the decree having been obtained before the introduction of 
Act XIV of 1859 into the Punjab, the case must be governed by the provisions 
of s. 21, and not by s. 20. The case was decided by Mr Justice BOULNOIS and 
Mr. Justice Melvill upon the authority of the cases oiBai Udekwar v.Mulji 
Naran (3 Bom. H.C. Rep., A. C.,177) and Makunda Valad Balacharyav. Sitaram 
(5 Bom H. C. Rep., A. C., 102). Mr. Justice Thornton held a contrary opinion, 
and recorded his reasons for dissent. It was not contended that the decision of 
the t68]Chief Court of the 17th March 1873, was incorrect for any other reason 
than that afiorded by the words of the 21st section of the Act. 

The case depends upon the proper construction to be put on ss. 20 and 21 
of Act XIV of 1859. The following are the words of those two sections : — 

*' 20. No process of execution shall issue from any Court not established 
by Royal Charter to enforce any judgment, decree, or order of such Court, 
unless some proceeding shall have been taken to enforce such judgment, decree, 
or order, as to keep the same in force, within three years next proceeding the 
application for such execution.” 

** 21, Nothing in the preceding section shall apply to any judgment, 
decree, or order in force at the time of the passing of this Act, but process of 
execution may be issued, either within the time now limited by law for issuing 
process of execution thereon, or within three years next after the passing of this 
Act, whichever shall first expire.” 

It was pointed out in the case of Bam Sahai Sing v. Sheo Sahai Sing 
(B. L. R., Sup. Vol., 492 ; S.C., 6 W. R., Mis., 98) that, according to the 
literal wording of s. 20, no process of execution could ever issue to enforce a 
judgment, even within a week from the date of it, unless some proceeding had 
been taken to enforce or keep it in force within three years next before the 
application for execution ; and it was held that such a construction was 
j^bviously insensible, and that the meaning of the section was that no process of 
execution should be issued to enforce a judgment* or order of a Court not 
established by Royal Charter after the expiration of three years from the date 
of it, unless some proceeding to enforce it, or to keep it in force, should have 
been taken within three years next before the application for such execution. 
That was held to be the proper construction of s. 20, both in that case and in 
the subsequent Full Bench case of Kangalee Chum Ghosal v. Bonomalee Mullick 
(B. L. B., Sup. Vol., 709). In the latter case it was held that, under the 21st 
'section, execution might issue after the expiration of three years from the time 
of the passing [96 j of the Act to enforce a judgment* which was in force at the 
time when the Act was passed, provided some proceeding to enforce the judg- 
ment within the meaning of s. 20 bad been taken within three years next 
preceding the application for execution. That decision was followed by the 
High Court of Madras in the case of Karuppanan v. Mnthanna/d Servey (5 
Mad. H. C. Ben.. 105). 
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The High Court of Bombay put a different construction upon s. 21. The 
cases are those of Bai Udekwar v. Muiji Naran (3 Bom. H. C. Bep., A. C., 
177) and Makunda Valad Balacharya a. Sitaram (5 Bom. C. Bep., A. C., 
102), referred to in the judgment now under appeal. They held that the words 
*' nothing in the preceding section shall apply to judgments in force at the 
time of the passing of this Act " could nbt be rejected without violating a 
fundamental rule for the construction of statutes ; and that the words “ may be 
issued " should be read as ** must be issued *’ ; and the Chief Court treated the 
words judgment in force at the time of the passing of this Act " as applicable 
to a judgment in force at the time of the extension of the Act to the Punjab, 
though not in-force at the time of the passing of Act XIV of 1859. 

It cannot be disputed that the construction put upon the Act by the High 
Court at Calcutta, if permissible, was equitable, and prevented what must bo 
admitted to be an inconvenience and injustice. Indeed, if the construction put 
upon the Act by the High Court at Bombay, and by the Chief Court in the 
Punjab, is correct, a judgment-creditor could not, after the three years, have 
enforced a judgment which was in force in the Begulation Provinces when Act 
XIV of 1859 was passed, for a judgment which was in force in the Punjab at 
the time when the Act was extended to that province, however diligent he 
might have been in endeavouring to enforce his judgment, and however unable, 
with the use of the utmost diligence, to get at the property of his debtor. 
Such a construction would cause great inconvenience and injustice, and give 
the Act an operation which would retrospectively deprive the creditor of a 
[57] right which he had under the law as it existed in the Begulation Provinces 
at the time of the passing of the Act, and in the Punjab at the time of the 
introduction of it. Their Lordships are of opinion that such a construction 
would be contrary to the intention of the Legislature. 

There is no doubt that in some cases the word * must,’ or the word ' shall,* 
may be substituted for the word * may ’ ; but that can be done only for the 
purpose of giving effect to the intention of the Legislature ; but in the absence 
of proof of such intention, the word * may ’ must be taken to be used in its 
natural, therefore in a permissive, and not in an obligatory, sense. 

On the construction of this inartihcially drawn statute their Lordships are 
of opinion that the words ** nothing in the preceding section shall apply to a 
judgment in force at the time of the passing of the Act ” mean that nothing^in 
the preceding section should prejudicially affect the right of a creditor 
under a judgment in force at the time of the passing of the Act ; and that the 
words ** but process of execution may be issued ” mean that, notwithstanding « 
anything mentioned in the preceding section, execution might issue either within 
the time limited by law, or within three years next after the passing of the Act, 
whichever should first expire. 

It appears, then, to their Lordships that the words nothing in the pre- 
ceding section ’* (as used in s. 21) mean that the prohibition laid down in s. 20 
should not apply to judgments in force at the time of the passing of the Act. 

Without expressing their concurrence in all the reasoning of the Full Bench 
in the Calcutta case above cited {Kangaleechum Ohosal v. Bonomalee MuUickt 
B. L. B., Sup. VoL, 700), their Lordships are of opinion that that decisionrwas 
correct, and that the application made to the Court of the Deputy Commissioner 
of Delhi, on the 22nd of October 1869, being bond fide, though unsuccessful, 
was a proceeding to enforce the judgment within the meaning of s. 20 ; and 
that that proceeding having been taken within three years next preceding the 
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•ppliisation made on the 4th May 1871, to which the jadgment tSBj now under 
appeal relateSi suoh last-tneatioaed application was not barred by the 21st 
section ol Act XJY of 1859, and ought to have been granted. 

It was contended that the rule res judicata applied, and that the applica- 
tion made on the 4th of May , 1871 was barred by the order of the Deputy 
Commissioner of the lOth day of December 1869, from which no appeal was 
preferred. But their Lordships are of opinion that the order of the 10th day 
of December 1869 was not an adjudication within the rule otres judicata, or 
within 8 . 2 o^ctJVIH of ISM." 

• [Upon thiH sentence, see the explanation of Westropp, C.J.. and MelvILL, J.. in 
Manjunath v. Venkatesh (1881) 6 Bom., 84 at p. 60 : — ** 

It appears to us that che above order wis not in the n bburo oC an adjudication at all, 
and that the description of it in the head-note to the report in the Indian Appeals, and still 
more the description in the head-note to the Calcutta Report is incorrect and gives an 
erroneous idea of the meaning of the Judicial Committee’s observations. The Deputy Com- 
missioner did not, in fact, decide that the application was time- barred, nor did he decide 
anything. He simply said that, as he could not execute the decree without the Commis- 
sioner’s sanction, and as the Commissioner had not given the sanction which had been 
applied for, nor made any other order, it was not within his power to execute the decree and 
therefore the application must go to the record-room. The Judicial Committee might well 
say that this was not an adjudication within the rule of res judicata or within section 2 of 
Act Vlll of 1859. We do not think that the question, whether a decision that an applica- 
tion is time- barred is res judicata is in any way concluded by th^ observation of the Privy 
Council in The Delhi atid London Bank, Ld. v. Orchard, but we think that it is concluded by 
necessary inference from the judgment of the same tribunal in Mungul Pershad v. Girija 
Kant (8 I. A., 123).” 

In Dhonkal v. Phakkar (1898) 18 All., 84 F. B, at p. 99, Sir John Kdge observed as 
follows 

lb will bo noticed that Sir M. WESTliOPP, O.J., andMELVlLL, J., in giving that explana- 
tion of the decision of their Lordships of the Privy Council sought for the explanation in the 
reasons given by the Deputy Commissioner for ordering the petition to ’ be sent to the record- 
room’ and did not lay any stress upon the words used having been ' bo sent to the record- 
room * instead of the words * be dismissed.’ 1 think the explanation given by Sir M. 
WESTBOPP, C.J . , and MELVILL, J., of the views which may have influenced their Lordships of 
the Privy Council is probably corroot, and if it be, it follows that in considering the effect of 
an order passed by a Court in a proceeding for the execution of a decree we must be guided 
by the reason stated for making the order and not by the mere phraseology employed in the 
formal direction which concludes the order.*’ 

In Khosal Chandra Hoy v. Ukil Addi (1909), 14 C. W. N. 114, MOOKEBJEE and VINCENT, 
JJ., observed as follows : — 

** As was pointed out by Mr. Justice MELVIiifi with the concurrence of WBSTROPP, C.J., 
in<itho case of U881) 6 Bom., 5i, the order in the case before the Judicial Committee which is 
set out in the judgment of Sir Bakneh PEACOCK was very peculiar in its terms. It did not 
decide that the application was barred by limitation. It was simply to the effect that as the 
^sanction of the Commissioner which was required under a local law had not been received 
the application for execution must be sent to the record -room. This could not be treated 
as an adjudication that the application was time-barred. This explains why the Judicial 
Committee held that the order relied upon as a bar wa.^ not an adjudication. We may add 
that from the report of the case in the Indian Appeals (4 I. A., at 13) it is fairly clear that Sir 
BABNE8 Peacock intended to limit the decision to the question whether the doctrine of res 
judicata applied to cases in execution ; this is obvious from the observation made by him in 
course of the argument of the counsel for the respondent. The wider question, whether upon 
general principles of law, an order made in the course of execution proceedings ought to be 
j^lowed to be re-opened at any subsequent stage of the proceedings, does not appear to have 
been raised before the Judicial Committee. This explains the guarded statement that the 
order relied upon as a bar was not an adjudication within the rule of res judicata or within 
section 2 of Act VIII of 1859. If this view were not taken of the true effect of the decision of 
the ^dicial Committee in The Delhi and London Bank, Ld, v. Orchard, 3 Cal. , 51, we should be 
driven to the conclusion that it is inconsistent with at least three subsequent decisions of the 
Judicial Committee, namely. Mungul Pershad Dichit v. Girija KafU Lahiri (1881) 8 Cal., 61, 
Bern Kirpal v. Bup Kuari (1883) 6 All., 269, and Bani Bam v. Nanhu Mai (1884) 7 All., 102; 
and it is worthy of note that the judgment in the first and second of these casi^ was delivered 
by Sir B ARNES PEACOCK v^ho was also a party to the judgment in the third case. These cases 
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For the above reasons their Lordships will humbly advise Her Majesty 
that the judgment and order of the Chief Court of the Punjab of the 31st of 
July 1874 be reversed, and that the judgment and order of the 17th of March 
1873 be affirmed and stand in force ; and that the defendtlnt do pay to the 
plaintiffs their costs incurred in the Chief Court of the Punjab subsequently 
to that decree. The respondent must pay the costs of this appeal. 

Appeal allowed. 

Agents for the Appellants : Messrs. Johnston, F'arquhar and Leech. 

Agent for the Bespondenc : Mr T. L. Wilson. 

NOTES. 

Ik.— RES JUDICATA OR PRINCIPLE OF “JUDGMENT OF 
THE CASE ” WITH REFERENCE TO SUBSEQUENT 
PROCEEDINGS IN THE SAME SUIT. 

I. MISTAKEN VIEWS AS TO THE AUTHORITY OF THIS CASE, THE HEADNOTE 
BEING INCORRECT- 

The headnote is incorrect;. 

This decision has been explained in subsequent cases : — (1881) G Boin., 54 ; (1893) 15 All., 
84 ; (1909) 14 C. W. N., 114, as tint decidituf that there can be no biir of or analogous to res 
pidicata in execution proceedings. See the extracts from those judgments given in our foot- 
note at 3 Cal., 58. 

II. THE PRINCIPLE— 

The principle has been stated thus by Mr. Hukm Chand in his Res Judicata (1894) at 
p. 759 (s. 296) 

" Under a principle analogous to that of res judicata, a decision in a prior stage of a 
civil suit or other proceeding in regard to any point, is held to be a bar to a fresh decision on 
that point in all the subsequent stages of that suit or proceeding." This has been especially 
applied to execution proceedings. 

“ A decision at one stage of execution proceedings cannot bo questioned at a later stage 
of the proceedings not because it is res judicata under section 13 G. 1^. C., 1882, but upon 
general principles of law, for if it were not binding, there would bo no end to litigation " ; — 
(1881) 8 Cal., 51 ; (1883) C All., 269 ; (1884) 7 All., 102 ; (1909) 14 C. W. N., 114. 

III. THE AUTHORITY OF THIS CASE— 

This case is still an authority as illustrating the cases to which the above principle does 
not apply : — ^ 

(1881) 6 Bom., 54 ; (1893) 15 All., 84 F. B. ; (1909) 14 C. W. N., 114. 

The rule understood to be laid down by this case has been stated thus : — 

When an execution case is struck of! the die or dismissed upon a ground other than a 
distinct finding that the decrep is incapable of execution, or that the decree-holder’s right is 
barred by limitation, or by any other law, or on some ground touching the merits, its dis- 
missal whether termed as dismissal for default or as struck off the file, does not operate to 
bar a fresh application for execution ; — (1893) 15 All., 84 F. B. 

affirm the doctrine that a decision at one stage of execution proceedings cannot ba questioned 
at a later stage of the proceedings, not because it is res judicata under sec. 13, G. P. G., but 
upon general principles of law, for if it were not binding there would be no end to litigation. 
We are, therefore, not prepared to interpret the decision of the Judicial Committee in 
The Delhi and Lmdon Bank, Ld. v. Orchard, 3 Cal., 47,aslaying down any general principle 
of law inconsistent with the principle enunciated in the three subsequent decisions to which 
reference has been made, and this view we may add has been taken by a Full Bench of the 
Allahabad Higli Court in the case of Dhnnkal Singh v. Phakkar Singh, (1893) 15 All., 84 at 
p. 98.] 
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IV. lUUBVBJLTlOMB— 

1. Bar to aubseguent proceedings — 

(a) 1. That application was not time-barred (1881) 8 Gal., 51 : 8 1. A., 128; 18 All.» 664. 
2. That application is time-barred : — (L882) 9 Cal., 65 ; (1881) 6 Bom., 54. 

(b) 1. Liability to attachment and sale of family property : — (1891) 15 Mad., 403. 

2. Freedom from attachment : — (1886) P, R. No. 4. 

(c) Construction that decree had awarded future mesne pro6ts : — (1883) 6 All., 269 : 11 

1, A., 37 reversing (1880) 3 All., 141. 

(d) Construction that under the decree interest was payable: — (1884) 7 All., 102: 

III.A. 181. 

JJ. No bear to subsequent proceedings — 

(a) Dismissal for non-appearance of parties : — (1909) 14 C. W. N., 114 ; (1893) 15 All., 

84 F. B. 

(6) Dismissal of application which contained alternative prayer to execute two instal- 
ments on applicant's expressing his unwillingness : — (1908) 32 Bom., 296. 

(c) Notice calling upon the respondent to give up possession (in a case of restitution on 

reversal of decree) : — (1880) 6 Cal., 203. 

(d) Restoration of application for execution dismissed for default: — (1893) 18 Bom. , 429. 
{e) Where the objection raised to execution was raised not in the character of judgment- 

debtor but in quite another and independent character which should have been 
adjudicated on under C. P. C., 1882, s. 381 : — (1889) 17 Cal., 57. 

See also (1900) 28 Cal., 122 ; (1905) 10 C. W. N., 209. 

Y. OTHER CASES WHERE THE PRINCIPLE HAS NOT BEEN APPL1E0— 

{a) An order primd facie only of an executive character could not possibly have the 
effect of res judicata unless the judgment-debtor being called on to dispute, if he 
wished or if he could, a certain propo.silion of right and consequential demand of 
relief or action by the judgment-creditor, had then either failed in bis contention to 
the contrary, or, at any rate, allowed the judgment to go by default — Per WEST, 
J., in (1887) 11 Bom., 537. 

The same principle is applicable to proceedings in appeal : — (1880) 12 All., 578, See also 
6C.L.R., 127. 

(b) “ The doctrine of res judicata does not apply when the decree with regard to 

which a question arises is really different from that with reference to which it had 
arisen before, as the matter in issue in the two cases will be different — Hukm 
«• Chand, 

1. A decree being for the payment of a sum annually for maintenance, dismissal of an 

application for one year's maintenance no bar to a subsequent application for the 
amount due under the decree in respect of another year ; — (1894) 18 Mad., 482. 

2. A decree confirmed on appeal is also deemed to" be different from what it was 

before conffrmation : — (1893) 18 Bom., 203 ; (1894) 19 Bom., 258. 

B.— INTERPRETATION OP STATUTES. ^ 

I. CONSTRUCTION OF THE LIMITATION ACT AGAINST LITERAL SENSE— 

Partition suit, Limitation Act, 1871, Arts. 127 and 143: — (1883) 7 Bom.., 297. 

II. RETRO-ACTIYITT OF STATUTES AFFECTING PROCEDURE- 

(a) Law of limitation applicable to execution proceedings is the law at the time and not 
that at the institution of the suit : — (1888) 7 Bom., 459. 

(b) The Legislature, while possessing the power to divest existing rights, is not to be 

understood as intending to exercise that power retrospectively to any greater extent 
than the express terms of, or necessary implication from, its language requires 
(1881) 5 Bom., 653. 
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(1) Priority of registered instruments : — (1881) 5 Bom., G53. 

(2) Imprisonment for debt : — (1877) 2 Bom., 148. 

(3) Application to make legal representative defendant (1881) 8 Bom., 26. 

HI. THE MEANING OF MAY” — 

There is no doubt that in some cases the word*‘ or the word * nludl ’ may be sub- 

stituted for the word * may^' but that can be done only for the purpose of giving effect to the 
intention of the Legislature”.— 3 Cal., 67. 

The meaning of such words as “ i^iay ” and shall be lawful ” is the same, whether there 
is or is not a duty or obligation to use the power which they confer. They are potential and 
never (in themselves) significant of any obligation **. — Per Lord Selborne in Julius v. Ltyrd 
Bishop of Oxford (1880) 8 A. C., 214. 

The words ‘ it shall be lawful* are not equivocal. They arc plain and unambiguous. They 
are words merely making that legal and possible which there would otherwise bo no right 
or authority to do. They confer a faculty or power and they do not of themselves do more 
than confer a faculty or power. But there may be something in the nature of the thing 
empowered to be done, something in the object for which it is to be done, something in the 
title of the person or persons for whose benefit the power is to be exercised, which may 
couple the power with a duty aud make it the duty of the person in whom the power is 
reposed to exercise that power when called upon to do so. And the words, * it shall be 
lawful ’ being according to their natural meaning permissive and enabling words only, 
it lies upon those, as it sterns to me, who contend that an obligation exists to exercise this 
power, to show in the circumstances of the case something which according to the principles 
I have^mentioned, creates the obligation.’* — Per Lord Chancellor Cairns in ibid, 

I do not think the words, * it shall be lawful * arc in themselves ambiguous at all. They 
are apt words to express that a power is given ; and as prwid facie the donee of a power may 
either exercise it or leave it unused, it is not inaccurate to say that, primd facie, they are 
equivalent to saying that the donee may do it ; but if the object for which the power is con- 
ferred is for the purpose of enforcing a right, there may be a duty cast on the donee of the 
power to exorcise it for the benefit of those who have that right, when required on their be< 
half. Where there is such a duty, it is not inaccurate to say that the words conferring the 
power are equivalent to saying that the donee must exercise it. ” — Lord Blackburn 
in ibid. 

Statutes which authorise persons to do acts for the benefit of others, or, as it is sometimes 
said, for the public good or the advancement of justice, have often given rise to controversy 
when conferring the authority in terms simply enabling and not mandatory. In enacting 
that they ‘ may * or ‘ shall if they think fit ’ or ‘ shall have power' or that Ht shall be larfifuV 
for them to do such acts, a statute appears to use the language of mere permission but it has 
been so often decided as to have become an axiom that in such cases, such expressions may 
have — to say the least — a compulsory force, and so would seem to be modified by judicial 
exposition. On the other hand, in some cases, the authorised person is invested with a dis- 
cretion, and then those expressions seem divested of that compulsory force : — Maxwell, Inter- 
pretation of Statutes (4th ed.), p. 360. 

See%lso per Gockburn, C. J., in The Queen v. Bishop of Oxford (1879) 4 Q. B. D. 245 
at 268, 269. 

See the following cases where the natural moaning was adopted : — 21 Cal., 832; 17 Cal., 
329 ; 16 Bom., 216 ; 22 Bom., 384 ; 7 All., 879 ; and the following cases where an obligatory 
meaning was given 4 All., 616; 13 Bom., 37.] 
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[SGal.58] 

IN THE INSOLVENT OOUBT. 

The 21st and 24th August^ 1S77. , 

# Present : 

Mr. Justice Kennedy. 

In re Murray, an Insolvent. 

Ex parte Dwarkanath Mitter. 

Insolvency — Order and disposition — Insolvent Act — 11 and 12 
Viet,, c, 21, s, 24 " — Ooods pledged by insolvent and re- 
delivered to him on commission sale, 

M, who carried on the business of a watch and clock-maker in Calcutta, borrowed from DM 
Rs. 6,000, for which he gave a promissory note, and, as collateral security for the payment of 
which sum, he pledged certain articles consisting of watches, clocks &o., with DM, The 
articles remained (B9] for some months in the custody of DM, who then re-delivered them to 
M for sale on comifiission, the proceeds to be applied in liquidation of the debt. M gave a receipt 
for the articles, and some of them were sold by M on those terms. On the 2nd of May 1877, 
M filed his petition in the Insolvent Court, and such of the articles as remained unsold came 
into the possession of the Official Assignee. On an application by DM claiming the articles 
and praying for an order directing the Official Assignee to return them, it was alleged that it 
was customary for European jewellers in Calcutta to receive articles on commission sale, and 
it was contended that such receipt did not divest the true owners of possession. Held, the 
articles were rightly vested in the Official Assignee. On the facts, the insolvent was the 
true owner of the goods. DMs interest ceased when he ceased to have possession of the 
goods ; the receipt in this view only amounted to an agreement to sell and apply the proceeds 
in liquidation of the debt, and it could have been proved and a dividend recovered on it 
under the insolvency. Even if the interest of DM did not cease, the goods were in the 
order and disposition of the insolvent, there being nothing to show any publicity or notoriety 
in the change of possession of the goods. No amount of evidence would convince the 
Court that there was a custom of purchasing goods from a retail dealer and leaving them with 
him for commission sale. 

Smrtble , — No such arrangement would be upheld as against the Official Assignee. 

Te 1];3 was an application for an order that the Official Assignee should 
make over to the claimant, Dwarkanath Mitter, certain articles which had 
come into his possession as assignee of the estate of the insolvent. 

The affidavit of Dwarkanath Mitter in support of the application stated 
that* on the 7th of December 1874, the insolvent, who carried on the business 
of a watch-maker and jeweller in Calcutta, borrowed from him Bs. 6,000, for 
which he gave a promissory note payable three months after date ; and aa 

12 Viet., see. 24: — And be it enacted, that if any insolvent who shall file his peilion for 
bis discharge under this Act, or who shall be adjudged to have committed an act of insolvency, 
ft bap voluntarily convey, assign, transfer, charge, deliver, or make over any estate, real or 
personal, security for money, bond, bill, note, money, property, goods, or effects whatever, to 
^ any creditor, or to any other person in trust for or to, or for the use, benefit and advantage of, 
any creditor, every such conveyance, assignment, transfer, charge, delivery, and making over, 
if when in insolvent oircumstanoes, and within two months before the date of the 
petition of such insolvent, or of the petition on which an adjudication of insolvency may have 
proceed, as the case may be, or if made with the view or intention, by the party so con- 
veying, assigning, transferring, charging, delivering, or making over, of petitioning the said 
Court for his discharge from custody under this Act, or of committing an act of insolvency, 
shall be deemed and is hereby declared to be fraudulent and void as against the assignees of 
such insolvent.] ^ 
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oollateral security for the payment of which sum, he pledged certain articles 
consisting of clocks, chronometers, &o., with Dwarkanath Mitter ; and those 
articles remained in his custody for three or four months^ that Pwarkanath 
Mitter subsequently, at the insolvent’s request, sent the said articles to the 
insolvent on commission sale, and obtained a receipt for them ; that the insolvent 
was, according to the custom of the European jewellers in Calcutta, in the 
habit of receiving articles on commission sale, and some of them were so sold 
by the insolvent ; that, on the 2nd of May 1877, the insolvent filed [ 60 ] his, 
petition in the Insolvent Court, and the Official Assignee, among other things, 
took possession of the articles remaining unsold, and as he declined to make 
them over to the claimant without an order of Court, this application was 
made for an order directing their return. 

Mr J, G, Apcar for the claimant, as to the jurisdiction of the Court to 
entertain such an application as this, and that it was not necessary to bring 
a regular suit, referred to Llewellyn v. 0*Dowda (Taylor’s Rep., 169). He then 
contended that the result of the transaction between the claimant and the 
insolvent was not to effect such a transfer to the latter as would subject the 
goods to his order and disposition on his becoming insolvent. It was cus- 
tomary to leave articles with tradesmen, as for instance watch and clock 
makers, and carriage-makers ; but the fact of their being so left did not have 
the effect of inducing persons to give greater credit to such tradesmen, and 
such articles were not liable, on the insolvency of the trader, to pass to the 
Official Assignee as being in the order and disposition of the insolvent. It 
is a well-known custom in Calcutta for jewellers to take goods as agents and 
sell them on commission sale. In such a case the goods would not be in 
the order and disposition of the insolvent; see Priestley v. Pratt (L. B., 2 
Exch., 101). The insolvent was only an agent for sale, and there was 
no consent that he was to be the reputed owner : see Smith v. Hudson (34 
L. J., Q. B., 145 ; per BLACKBURN, J.. p. 151) ; Load v. Green (15 M. & W.. 216); 
Griffiths on Bankruptcy, ed. of 1867, p. 463 ; Lindley on Partnership, 3rd ed., 
1193 ; Ex parte Brown (3 Mon. and Ayr., 471 at p. 476) ; Ex parte Gledstanes 
(3 Mon. Dea. and De Gox, 109). See also the class of cases referred to in 
Lindley on Partnership, 1158, where goods are entrusted for a particular 
purpose to a person who subsequently becomes insolvent ; Ex parte Warmg 
(19 Ves., 345) ; Ex parte Frere (Mon. & McAr., 263). 

Mri Piffard for the Official Assignee submitted that there was notjjing 
to show that the goods passed actually into the possession of the claimant. [Mr. 
Apcar, — That was I thought [61] admitted.] The desire and intention of 
the parties was that the goods should be sold as those of the insolvent. They 
were in the order and dispodtion of the insolvent, and are rightly in the hands 
of the Official Assignee.* 

Cur, adv, vult. 

Kpnnedyf J. — In this case I have no difficulty in determining that the 
Official Assignee ought not to make over the goods to the applicant, and to 
direct that he should defend any suit that may be brought against him. I am 
not so sure that the strongest ground of the assignee’s claim is the reputed 
ownership clause, because so far as I can judge, on the facts, the insolvent was « 
not only the reputed but the real owner. The allegation is, that the goods were 
pledged to the applicant, who re-delivered them upon certain terms, — that is to 
say, that the insolvent should sell them ; and, as I understood Mr. Apcar to 
say, should apply the proceeds in liquidation of his debt. Now, as I take it, 
at common law, the interest of the pledgee of goods ceased by his ceasing 
to have possession of them at least by his own consent, and the Contract 
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Act does not seem to me to change this. It describes pledge as a bailment, 
and the natural inference is, that when the bailment comes to an end, 
the pledge does fio likewise. We kave then the goods in the liands of the 
insolvent discharged of the applicant’s lien and subject only to the terms of the 
receipt, which, at the outside, only amounts to an agreement to sell the goods 
and apply the proceeds in liquidation of his debt ; for breach of this the appli- 
cant could prove and recover a dividend. 

Even if, however, the applicant were in a position to put his claim higher, 
and to rely on his having an interest in the goods, I do not think he can escape 
the operation of the order and disposition clause. As Mr. Piifard pointed out, 
there is not anything to show in what way the applicant took possession of 
the goods ; nothing to point out that publicity and notoriety of change of pos- 
session or of ownership which in Lingard v. Messiter (1 B. & C,, 408) was 
held so important. It is true that a well-estab[62]li8hed course of trade as 
in Ex parte Watkins (L. R., 8 Oh., 520) will prevent the mere possession of 
goods inferring such reputation of ownership as to bring the goods within the 
statute, otherwise some most useful branches of commerce would become 
impossible, as for instance commission agency, leasing chattels, and possibly 
even pawnbroking. But the usage must be well established. Ex parte Lovering 
(L. R., 9 Oh., 624). and above all the transaction must be clearly bond fide. 

Now, without going into the question suggested in Ex parte Watkins (L. R., 
8 Oh., 520, at p. 531), which points out the difference of position of goods in 
a retail shop, I may say that no amount of evidence would convince me that 
there was a practice or custom of purchasing goods from a retail dealer and 
leaving them with him for commission sale ; and I may further say that I do 
not think that any arrangement by which in substance and effect one creditor 
secures a preference as to the proceeds of certain goods over the others by an 
arrangement which leaves the goods in the manual power of the bankrupt, can 
ever be'uijheld. The most formally drawn conveyance, by which the goods 
were assigned to the creditor with a provision that they ^ere to be returned to 
the debtor’s shop, and then sold by him and the proceeds applied in liquidation 
of his debt, would fail. Why should this transaction be supported which only 
differs from that by the real meaning and intention not being clearly and 
explicitly stated — a difference which does not tend in its favour. 

^ Any other doctrine would, in truth, sweep away the whole ))rinoiple of the 
order and disposition clause. I have not been referred to any one single case 
in which the property in dispute was a personal chattel in the manual posses- 
sion of the bankrupt, and the claimant claimed it as a mortgagee, where such 
claim was allowed. The cases of Spackman v. Miller C. B., N. S., 659 ; 
S. C., 9 Jur., N. S., 50) and Hornsby v. Miller (l E. &*E., 192 ; S. c., 5 Jur., 
N. S., 988) are intended as complementary to each other. The one shows the 
result of an arrangement operating as a re-demise of mortgaged goods, and 

* [11 & 12 Viet., c. 21, sec. 23 : — And be it enacted, that if any such insolvent shall, at 
the time of filing his petition, or at the time of filing the petition on which an adjudication 
of insolvency shall be made by the consent and permission of the true owner thereof, have 
In his possession, order or disposition, any goods or chattels whereof such insolvent is reputed 
* owner, or whereof he has taken upon him the sale, alteration, or disposition as owner* the 

shall be deemed to be the property of such insolvent, so as to become vested in the 
Official Assignee of the Court by the order made in pursuance of this Act : Provided 
that no assignment or transfer of any ship or vessel or any share thereof, made as a security 
for any debt either by way of mortgage or assignment, duly registered according to the 
provisions of any Act or Acts of Parliament now in force or hereafter to be passed for the 
registeiring of British vessels, shall be invalidated or affected by reason of such possession, 
ord^i or disposition of the same as aforesaid.] 
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thus preventing the pos- [ 68 ] session during the time being with the consent 
of the true owner, and the other, when the possession is consistent with the 
mortgage deed. I believe it to be impqpsible and against t^e spirit of the Act 
by any conveyancing device to give a lien for money advanced upon goods 
previously the property of the bankrupt, and returned to or permitted to remain 
with him. The power of so borrowing money would be much more dangerous 
than that of raising money by sales at an undervalue equivalent to the amount 
which would be advanced on pledge. Such sales would, in many cases, be 
strong evidence of criminal intention in the original purchaser of the goods, 
or at any rate would lead to speedy discovery. 

Application refused. 

Attorney for Dwarkanath Mitter: Baboo P. C. Mookerjee, 

Attorneys for the Official Assignee : Messrs. Orr and Harris, 

NOTES. 

[REPUTED OWNERSHIP OF THE INSOLVENT— 

See In re William Watson Co., Ex parte Atkin Brothers (1904) 2 K. B., 788, C. A. : — 
“ In our opinion, it is essential before a Court can hold that one man's goods are to be 
taken to pay another man’s debts, because of the reputation of ownership of the bankrupt, 
that the goods should be hold and dealt with by the bankrupt in such manner and under 

such circumstances that the reputation of ownership must arise It has been 

couched in various words in the successive Bankruptcy Statutes, but this principle runs through 
them all, and the statement of Lord REDESDALE in Joy v. Campbell (I Sch. & Lcf., 328; 9 R.R., 
39) .... that the true owner must have uncoiiscientiously permitted the goods to remain 
in the order or disposition of the bankrupt justifies this statement. This does not mean, as 
we understand it, that he must have intended that false credit should be obtained by the 
bankrupt’s apparent possession of the goods, but it does at least mean that the true owner of 
the goods must have consented to a state of things from which he must have known, if he had 
considered the matter, that the inference of ownership by the bankrupt must (observe, not 
might or might not) arise**’ 

In the same case it was observed, It is obvious that in deciding this question as to the 
consent of the true owner, one cannot leave out of consideration the true relation of the parties. 
The parties were not in fact vendors and purchasers. There is, as Sir George Jessel pointed 
out in Ex parte Bright, 10 Gh. D., 566, nothing to prevent a principal remunerating his agent by 
paying a commission depending upon the surplus which the agent can obtain over and above 
the price which will satisfy the principal ; but of course, the sale must not, with the consent 
of the true owner, take place under circumstances from which customers generally will be 
entitled to presume that the goods may or may not be the property of the bankrupt.” 

This was the case of a cqpimission agency ; and it was held on the facts that the reputed 
ownership did not arise. See also the explanation in the case of Sharman v. Mason (1899) 
8 Q. B., 679. 

See the case of Punithavelu Mudaliar v. Bashyam Aiyangar (1902) 25 Mad., 406.] 
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[SCaLfS] 

FULL BENCH. 

The 26th Mwrch, 1H77. 

Present : 

Sir Richard Garth, Kt., Chief* Justice, Mr. Justice Kemp, Mr. Justice 
Jackson, Mr. Justice Macphbrson, Mr. Justice Markby, 

Mr. Justice Pontifex and Mr. Justice Ainslie. 

The Empress 
versus 

Burah and Book Singh. " 

[In the matter of the Petition of Burah and Book Singh.] 

[=1 C. L. R. 161. ] 

Jurisdiction of High Court— Act VI of 1885 — Act XXII of 1869, s. 9 — 

24: 25 VicL, c. 67, s. 22 ; c. 104, ss, 9, 11 and 13—3 & 4 

Will, IV, c, 85-16 & 17 Viet,, c, 95—17 & 18 
Viet,, c. 77 — Delegation, Power of. 

By Act XXII of 1869, certain districts were removed from the jurisdiction of the High 
Court, and by s. 5 the administration of civil aud criminal justice was vested in such officers 
as the Lieutenant-Governor of Bengal should appoint. By s. 9 t the Lieutenant-Governor was 
empowered to extend all or any of the provisions of the Act to the Cossyah and Jynteeah 
Hills. By a notification in the Calcutta Gazette of 4th October 1871, the Lieutenant-Governor 
extended the provisions of the Act to the Cossyah and Jynteeah Hills, and directed that the 
Commissioner of Assam should CM] exercise the powers af the High Court in the civil 
and criminal cases triable in the Courts of that district. The two prisoners were tried for 
murder in April 1876, and were on conviction sentenced by the Chief Commissioner of Assam 
to transportation for life. On appeal by the prisoners to the High (Jourt, Iteld, by the majority 
of a Pull Bench (GARTH, C.J., MaCPHERSON and PONTIFBX, JJ., dissenting), that the High 
Court had jurisdiction to entertain the appeal, and such jurisdiction was not taken away by 
Act XXII of 1869. 

Per Curiam, — The Governor-General in Comicil had power by legislation to remove the 
districts from the jurisdiction of the High Court. 

«Per JaokBon, Ainslie and Markby* JJ. (Kemp, J., concurring). — The Governor-General 
in Council had no power to delegate his legislative functions to the Lieutenant-Governor of 
Bengal in the way he had done in Act XXII of 1869. The power of delegation cannot be 
considered as validated by any long course of practice, nor sanctioned by the tacit recogni- 
tion of Pariiament : Act XXII of 1869 is therefore so far invalidi 

Per Maqpherson, J. (Pontifex, J., conettmn^).— Such delegation is nowhere expressly 
prohibited, and does not bring the Act under any of the restrictive provisions of the Indian 
Councils' Act. 

Per Garth, C.J., and HaepherBon, J. (Pontifex, J., concurring),— The power of delega- 
tion now questioned had been exercised in many oases for a series of years previous to the 

* Criminal Appeal No. 482 of 1876, against an order of Col. Bivar, Deputy Commissioner 
’ of Shillong, dated the 24th of April 1876. 

t [ Sec. 9 The said Lieutenant-Governor may, from time 
Power to extend Act to to time, by notification in the Calcutta Gazette, extend, mtUoHs 
Jintia alid Naga Hills, and mutandis, all or any of the provisions contained in the other 
to British portion of Khasi sections of this Act to the Jintia Hills, the Naga Hills, and to 

such portion of the Khasi Hills as for the time being forms, part 
of British India. 

£ very such ilotifioation shall specify the boundaries of the territories to which it applies.] 
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pafifling of the Indian Gohnoile* , Aot, and that Act (the framers of which must have been 
cognizant of such course of practice) must be taken as impliedly approving of and sanction- 
ing such practice, which it would otherwise have declared illegal. a 

Per Qarth, C.J., Jaokton, Markby and Ainslie, JJ. (Kemp, J., concurring) The High 
Court has power to question the validity of the legislative acts of the Governor-General in 
Counoil. 

Par Hacphenon, J. (PONTIPEX, J., concurrinff), — The High Court has no such power if 
satisfied that the act is not within any of the prohibitions of the Indian Councils’ Act. 

Two prisoners, Burah and Book Singh, were convicted of murder by the 
Deputy Commissioner of the Gossyah and Jynteeah Hills, and were sentenced 
to death. On the 23rd of April 1876, the sentence was commuted to transpor- 
tation for life by the Chief Gommigsioner of Assam. On the 9th of July 1876, 
the officer in charge of the Kamrup jail forwarded to the High Court a petition 
of appeal from the prisoners. The appeal came on for hearing before MabKBY 
and Ainslie, JJ., who referred to a full Bench the question whether the High 
Court had any power to entertain these applications. 

C633 On the 12th of September 1874, the reference came on for hearing, 
and was argued by the Legal Bememhrancer (Mr. /7. Bell) on behalf of the 
Bengal Government, before Sir R. GARTH, C. J., Kemp, Macphebson, 
Markby and Ainslie, JJ. 

On the 2nd of February, at the instance of the Government of India and 
before the judgment was delivered, the point was redargued. 

The Advocate-General, Officiating (Mr. Paul), the Standing Counsel (Mr. 
Kennedy), and the Legal Remembrancer (Mr. H. Sell) for the Crown. 

Mr. Phillips for the Prisoners. 

The Advocate-Oeneral, — The validity of s. 9, Act XXII of 1869, is first 
questioned. There is a further question as to whether the Governor -General in 
Counoil can affect the jurisdiction of the High Court. The latter point is con- 
cluded by Queen w. Meares (14 B. L. R., 106). [Garth, G.J. — Confine yourself to 
the invalidity of s. 9. Mr. Phillips, — Queen v. Meares (14 B. L. R., 106) does not 
cover the point raised here. That case only decides as to the power to subject 
British subjects to another Court. Markby, J. — It does not go so far as to 
say that the Governor-General in Council may entirely abolish the jurisdiction 
of the High Court,] 3 & 4 Will, IV., c. 85, s. 43, gives full power to legislate 
ooneerning anything except certain matters specified ; s. 51 enacts that nothing 
in the Act shall affect the right of Parliament to legislate for India, and 
expressly reserves to Parliament control over the acts and proceedings of the 
Governor-General in Gouticil, and the better to enable that body to exercise the 
powers reserved, requires that all laws and regulations made by the Governor- 
General in Council shall be laid before Parliament. There, therefore, exists a 
complete check over improper legislation. The administrative power to establish 
Gou^s has existed unquestioned with the exception of a dictum thrown out by ' 
Sir L, Peel in the case of Biddle v. Tariney Chum Banerjee (l Tay. & Bell., 391; 
see p. 404), the broad proposition of which is open to question. Many 
Acts have been passed which it is provided should come into operation 
on the notification of some person to whom discretion is given to bring 
m the Acts into force. [Magpherson, J. — That is a different point.] If it 
be admitted that the Governor-General in Council has power to depute authority 
to the Lieutenant-Governor to declare when certain Acts shall come into 
force, then the High Court has no jurisdiction to entertain this appeal. The 
Governor-General in Council can say that an Act shall come into force on the 
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happening of a certain contingency, say the death of a person. [JACKSON, J. 
— Suppose it be when the province shall have arrived at a certain stage of civi- 
lization ?] Then the word of the Lieutenant-Qovernor can be taken. If there be 
no objection to the principle that an Act shall come into force on a date to be 
named by the Lieutenant-Governor, then s. 9 would have validity with reference 
to s. 4. By Act VIII of 1859, the Local Government had power assigned 
to it to extend the provisions of that Act to any place. The intention 
of the Government is, that laws and regulations applicable in certain 
places, being inapplicable in other districts, shall not there have any force 
until those districts are prepared to receive them. This has actually been done 
with respect to the Garo Hills. [GARTH, C. J. — 1 do not agree with you. 
The Governor- General in Council had not come to any conclusion as to the 
Jynteeah Hills, and had delegated his authcAity to the Lieutenant-Governor to 
come to a decision.] The argument now is as to the intention of the Legis- 
lature. The Governor-General in Council has the power to say that an Act 
shall come into operation when the Local Government shall direct — see Act VIII 
of 1859, ss, 387, 388. The High Court has not the power to try whether or 
not that power has been rightly exercised — see Sedgwick on Statutory and Con- 
stitutional Law, p. 137. The American books refer to Legislature with far 
more limited power 'than that of the Indian Legislature. In the Bhownuggur 
case, Damodar Oordhanw. Deoram Kanji (I.L.E., 1 Bom., 367 ; S.C., L.B., 3 I. A., 
102) their Lordships of the Privy Council would not allow the political 
matters (the policy of a measure) to be argued. The High Court has no concern 
with political questions. The question whether or not a Court has been rightly 
[87] reconstructed cannot arise before the High Court. The jurisdiction having 
been once taken away, ceases to exist. By 16 & 17 Viet., c. 95, ss. 19 and 29, 
and 24 A 25 Viet., c. 67, s. 22, two things are provided, —viz., the power to 
legislate and that the laws should be made in Council. [Gahth, C. J., — If the 
power given is to make laws in Council only, where would be the use of that 
restriction if the Governor-General is at liberty to say that any one in Bengal 
may have the same power ?] The Governor-General in Council could do so. 
But the question does not arise, as it is not to any one to whom he delegates 
the authority. Although there is no restriction placed on the subject of 
legislation, there is no restriction as to the mode of making the legislation 
operative. If Parliament considers it convenient to delegate authority to 
administrative officers to carry out measures, why may not the Governor- 
Geheral in Council do so ? There is the same authority with respect to 
unexcepted subjects as there is in Parliament. [Garth, C.J. — His 
power being derivative, the Governor-General in Council has not as much 
power as Parliament.] Discretion is given to the Lord- Lieutenant of 
Ireland. Is it a bad law to say that a person* of competent capacity 
shall decide a certain point ? Is it a bad law to appoint a law officer of 
the Grown an arbitrator, when there are Common Law Courts and the 
House of Lords to which the suitor could go ? [Markby, J.— Power deputed 
‘to the Lord-lieutenant might be said to be unconstitutional delegation, but no 
Court of law could question it. The more precise question would arise, 
whether the delegation was ultra vires ? The difference is that which exists 
between a sovereign Legislature and a derivative Legislature.] The question 
might be as to the subject, not as to the mode of legislation. [Garth, G. J. — 
But can the powers given to the Governor-General in Council alone be trans- 
ferred?] The powers are not transferred; all that there is done is that 
provision is made how those powers can be brought into force. [Gabth, 
5, J, — jf the Lieutenant-Governor were not to notify any date, there would be 
no law, criminal or civil.] The word *may' here does not leave option to 
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the liieatenant-GoTemor. By the wording, the Lieutenant-Governor is bound 
|33] to extend the Act, but within an unspecified time. Having provided law on 
a certain subject, the Act gave power to the Lieutenant-Govecnor to say when it 
was to come into force. There is no limitation as to ministerial duties. The 
time when a tax shall be imposed is not defined in an Act, nor the mode of 
operation, nor what kind of a horse, or what kind of a cart, shall be taxed. So 
long as the Governor-General in Council keeps within the subjects concerning 
which he is allowed to legislate, there can be a valid delegation of authority. 
A sub-agent can bind the principal ; Story on Agency, 14, Eossiter v. Trafalgar 
Life Asswrance Association (27 Beav., 377), Quebec and Bichnond Railway 
Company v. Quinn (12 Moore’s P. C., 232). Matters wrongly decided and 
allogically stated will be maintained if the contrary would disturb a settled 
state of affairs — Dumpor's case (!► Smith’s L. C., 41., 7th ed.). 

There are a number of Acts passed since 1848 under which there has been 
a delegation of authority. Among them are the following : Acts XXll of 1855 ; 
XIII of 1859 ; XXV of 1861 ; VI. XIV and XIX of 1863 ; XXII of 1864 ; XIV 
of 1865; XX of 1866 ; XXIII of 1867. See Maxwell on Statutes, p. 166, 

The Standing Counsel. — Act XIV of 1874 repeals Act XXII of 1869. 
[Maopherson, J. — That Act is of no effect, see s. 3. Mr. Phillips. — If the 
Act is repealed, there is no further necessity to argue.] 24 & 25 Viet., c. 67 (the 
Indian Councils’ Act), conferred powers on the entirely new Legislatures of 
Madras and Bombay. When this Act was passed, former restrictions were got 
rid of. 16 & 17 Viet., c. 95, then in force, conferred on the Legislature, after 
making provision for the appointment of certain Additional Members, powers of 
making laws and regulations. 24 & 25 Viet.,* c. 67, shows a desire to extend 
the powers of the Legislature. That which it can, and that which it cannot 
do, are strictly defined. The fact that powers given are expressly limited shows 
that they would otherwise be unlimited. When Parliament passed this Act, a 
long series of Acts passed by the Governor- General was in existence. The long 
list [69] of enactments bears very strongly on the construction of this Act. 
Parliament did not appeat to take away the power which had been, rightly 
or wrongly, professedly exercised. The presumption is tliat Parliament was 
cognizant of all concerning which it legislated. There is then that which 
amounts to legislative sanction. The Governor-General in Council may not 
have power to give away legislative powers, but it has power to make a law. 
The law is to make the Lieutenant-Governor do a certain act. He ffi by 
statute an executive oflicer, and can be compelled so to act. [Garth, 0. J. — 
Then what becomes of the discretion of the Lieutenant-Governor ?] If there 
is an outbreak, say on the Punjab frontier, the Governor-General has power 
to suspend all laws and* leave districts at the will of a General. True, that 
would be in a case of emergenejr, but can a Court of law examine into motive ? 
Unless a construction can bear the strain both ways, it is not the true one. 
Parliament, in the regular course of its legislation, confers the duty on others to 
make bye-laws, or to fix a time at which a particular Act shall come into force. 
Parliament has never passed a single word of censure on the Indian Legislature 
for having adopted the same practice. By 32 & 33 Viet., c. 115, the Homo Secre- 
tary in England was entrusted with the power to license hackney carriages, and* 
to fix a scale of fares, a power which it has been decided was validly conferred : 
Booking v. Jones (L. E., 6 C. P , 29, at p. 35). The Legislature is not to con- 
template the remote contingency that power may be conferred on an incapable 
person, but must assume that public officers will do their duty. Take a munici- 
pality as an illustration ; there are certain acts which would be accounted 
offences if committed within the boundaries, but not so if without the 
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■while Sir B. Peacock was legal Member of Council • see Acts YIII of 1857 
and XIV of 1857. [JACKSON, J.— The mutiny was an emergency.] No 
[ 70 ] Act is passed unless there is a necessity for it, and these were passed 
very shortly before the passing of the Indian Counc.ls Act ; see Acts XXVIII 
of 1857 : VI and XX of 1858 ; XX of 1859 ; 19 & 20 Viot., c. 36. The Peace 
Preservation (Ireland) Act contained certain sections of 11 & 12 Viet., c. 2, 
giving power to the Lord- Lieutenant to proclaim certain districts. The Act 
continued in force until 1870, when another Act was passed. The matter Waa 
frequently agitated, and the points well known to the Legislature. If there is 
injustice done under an Act of the Legislature, indemnity might be afforded. 
Necessity or emergency for a measure cannot come into question. It is a 
question of state to be determined by the Legislative Council alone. If the 
Bigh Court can question the policy of an Act of the Legislature, then it can 
be questioned by any Munsif’s Court. 

The High Court sits under a power conferred on Her Majesty by Parlia- 
ment to establish it ; there is a delegation of power when Courts of any description 
change or modify the practice of pleading. Onder what authority are the rules 
issued ? There is no authority contained in the Charter authorizing Judges to 
issue rules. [Garth, C. J. — There must be power given to Judges to make rules 
to carry on work and for new Courts.] But a new Court must follow the 
common law in its procedure. In Equity Courts in England it is considered 
necessary to give statutory power. [Garth, C. J. — The old system of pleading 
had become the law of the land.] The practice of this Court as of the 
Queen’s Bench is a law of the Court. When the Legislature has once com- 
manded, the question of emergency cannot be questioned : rhillips v. Eyre 
(L. B., 4 Q, B., 225 ; S. C. on appeal, 6 id., 1). When war is imminent, the 
Government is charged by the very necessities of the case to take measures. 
The executive is charged with extended powers. No responsibility is taken 
away if a minister act in a manner which, under ordinary circumstances, would 
be illegal ; he at once becomes responsible to the tribunal of the country. The 
authority given to the Lieutenant-Governor was not delegated authority, but 
[71j| derivative. By Act XXXVII of 1855, “ Tbe Sonthal Pergunnahs Act,” 
the'jurisdiction of the Sudder Court was taken away. The following case and 
Acts were also quoted. L&oerson v. Qiieen (L. E., 4 Q. B., 394); and Acta 
XIV, XXII, and XXIII of 1836 ; XVI and XXVI of 1837, as to the course of 
practice. 

Mr. Phillips for the Prisoners. — The questions to be argued are : (1) 
Has the power been validly deputed to the Lieutenant-Governor, i.e., is 
the Lieutenant-Governor validly authorized ? (2) Has the Governor-General 
in Council the power which he here delegates ? Unless the Lieutenant- 
Governor has been authorized by the Imperial Legislature, he has not been 
validly authorized. Parliament has shown, by giving express powers, not only 
that the power of the Governor-General in Council is strictly limited by the 
Acts, but that tbe power of delegation claimed had not been given ; see 24 & 25 
Viet., e. 67 ; 8. 6 (3 & 4 Will. IV, c. 85, s. 70) 8. 17, 18, 23; 24 & 25 Viet., c. 104, 
B. 18 ; 28 Viet., c. 1 5, s. 5. Parliament has not created a Legislature like itself ; it 
has only given certain persons a certain limited power of making laws. Even a 
CoIqpW Legislature like itself has not all its powers as incident, and in fact has 
onp the powers conferred : Doyle v. Falconer (L. R., I, P. 0., 328) ; Fenton y. 
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Bampton (11 Moore's P. 0., 347). [Garth, O.J. — The cases decide that 
inherent privileges were not vested, but assume supreme legislative power.] True, 
but of a limited kind. It is not contended that within limits it has not 
supreme power. It lies on the Crown to show what power is vested in the 
legislative assembly. The contention on the part of the Crown is that since 
the English Parliament delegates authority, the Governor-General in Council 
has the same power ; then the Lieutenant-Governor also will have power to 
delegate the authority given to him to another. Section 6, Indian Councils* Act, 
gives certain powers ; it shows that the Council had not those powers and that 
a section giving them was thought to be necessary, and this expressly excepts 
the making of laws and regulations. The power in a Legislature with affirmative 
powers is not beyond [72] that which is expressly given ; as an incident, the 
power to the Lieutenant-Governor to extend an Act is not included. A power 
derived from the Imperial Parliament is limited by the Act giving power. 
Therefore, unless some authority be shown, the Legislative (Council has not the 
power claimed by it. The Lieutenant-Governor has not the power to call a 
dead Act into life. The Lieutenant-Governor is deputed to exercise legislative 
discretion to the extent of seeing whether or not this law, or whicl] portion of it, 
should be applied. The wisdom or propriety of a measure is not questioned, 
but the authority of the Governor- General in Council : the English Parlia- 
ment itself was not at one time supreme : Sedgwick on Statutory and Con- 
stitutional Law, p. 123. It is the Governor-General in Council who has 
authority to make laws and regulations, but hero it is not the Gover- 
nor-General in Council who has been legislating. It is the Lieutenant- 
Governor who has exercised legislative functions. Ministerial functions 
can be distinguished from legislative functions, which consist in the 
legislative consideration of what is necessary. The Governor-General in 
Council has deprived himself of this power, and has conferred it on the 
Lieutenant-Governor. Jurisdiction existed in the Supreme Court which was 
transferred to the High Court. Then by an order of the Lieutenant-Governor 
the whole jurisdiction of this Court may bo withdrawn, leaving the learned 
Judges drawing their salaries, but as nonentities. There are consequences as 
serious in holding this to be a valid Act as there may be in holding it to be 
invalid. [PONTIFEX, J. — Jurisdiction was given by the High Court Charter ; 
the Governor-General could not take away that jurisdiction.] The greater his 
power, the more necessary to secure the exorcise of it by himself. The High 
Court, which was created by the same power, and which may determine 
whether he has validly abolished all law, cannot be abolished by him. Absence 
of express condemnation cannot be construed as sanction by Parliament of an 
illegal cause. The Parliament is presumed to have before it only their own 
statutes in part materia^ — Maxwell on Statutes, pp. 27 and 28 ; but not all the 
Indian Acts which show an excess of power. No case goes as far as is required. 
As to [73] Leverson v. Qmen (L. E. 4 Q. B., 394) see the report, p. 404. This 
would give greater force to the user than to a preamble : Market Ilarhoro Trus- 
tees V. The Kettaring Highway Board (L. E., 8 Q. B., 308), Wilson v. Knubley 
(7 East, 135). This Act, XXII of 1869, cannot be upheld at all, unless the whole 
is valid. The Civil Procedure Code was hastened as to its operation with respect 
to provisions which were to have come into force. The general municipal^ 
enactment would merely bring more persons into the community, the law 
existing all the while. 

The Standing Counsel in reply. — The Governor-General in Council can 
take away the jurisdiction of the High Court, and can create a jurisdiction 
identical to that taken away. [Mabkby, J.— Then the High Court of Madras 
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might have conferred on it jurisdiction over th^ Jynteeah and Cossyah Hills.] 
It is prohibited by the provisions of an Act which it cannot touch by express 
provision ; see 24 25 Viet., c. 67, s. 23. [Garth, O.J. — Some members of 

the Legislature might think it necessary to constitute new Courts more 
subordinate to the Legislature than they are now.] No great or high power 
can be conferred without opportunity of abuse, but the check would be rapid 
enough to stop injury. If the Legislature of a colony being a supreme 
Legislature thought fit to pass a law enabling to commit for contempt, it could 
do so. [Mr. Evans as amicus cwrics referred to Buttei* v. Chapman (8 M. & 
W., 1) and Grant on Corporations p. 80.J 

Cm, adv. vulL 

The following Judgments were delivered by the Full Bench : — 

Markby, J. — Two persons, Burah and Book Sing, have been convicted 
on a charge of murder by the Deputy Commissioner of the Cossyah and 
Jynteeah Hills and sentenced to death. The sentence was commuted to trans- 
portation for life by the Chief Commissioner of Assam on the 23rd April 
1876. 

On the 9th July 1876 the officer in charge of the Kamrup jail forwarded 
to this Court petitions of appeal from these prisoners, unaccompanied by copies 
of the judgment. 

[74] The first question which arises in the case is, whether the High Court 
has any power to entertain these applications ; and this question is one of so 
much importance that it has been referred to a Full Bench, and has been on 
two occasions very fully argued. 

The Cossyah and Jynteeah Hills comprise a considerable tract of country 
on the eastern frontier of Bengal, and they contain a population which, in 1862, 
was estimated at 120,000. The Jynteeah Hills were formerly under the in- 
dependent Bajah of Jynteeah. The Cossyah Hills were divided into a number 
of smaller districts under different rulers. Of the twenty-five Cossyah states, 
five used commonly to be called semi-independent,” and the remaining twenty 
“ dependent.” It is not very clear how this division was arrived at, and it pro- 
bably has never been accurately ascertained what part of the Cossyah Hills is, 
and what is not, British territory. But by far the greater portion has long been 
subject to our Government, and is therefore (21 & 22 Viet., c. 106, s. l) included 
in i^itish India. 

Prior to 1854, there was a Political Agent of the Cossyah Hills, who exer- 
cised the usual powers of a Political Agent with regard to so much of the 
territory as was under chiefs who were treated ai^ independent ; but he also 
held general powers for the administration of justice in* those portions of the 
territory which had ceased to be independent. Probably, in practice, the 
difference was of no very great importance, the chiefs being all too insignifi- 
cant to assert any independent authority. This officer was in command of the 
Sylhet Light Infantry, and he acted also as the Political Agent in cespect of 
Jynteeah, which, up to the period of the Burmese War in 1824, was indepen- 
dent. During that war the Jynteeah territory was taken under the protection 
the British, and the Bajah acknowledged his allegiance. In 1835 the reign- 
ing Bajah was deposed for an act of cruelty and his territory was annexed. 
From the date of this annexation the Political Agent of the Cossyah Hills seems 
to have exercised the same functions with regard to Jynteeah, as he had hitherto 
exercised in respect of the annexed portions of the Cossyah Hills. But he still 
continued [73] to bear the somewhat inappropriate designation of Political 
Agedt of the Cossyah Hills. 
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In the year 1835, an Act was passed (Act VI of 1835), by which the func- 
tionaries in political charge of the '* Gossyah Hills ” were placed under the 
control and superintendence, in criminal matters, of the pourt of Nizamut 
Adawlut. From the records of thie Court it appears that, on the 16th June 
1835, the Court informed the Government of Bengal that the Political Agent 
of the Gossyah Hills had submitted returns' of criminal business for Jynteeah 
also. The Government replied that the Jynteeah territory was taken posses- 
sion of on the 15th of March, whilst the Act was passed on the 13th, and that 
if the Court thought that this did not constitute any objection to their doing so, 
the Government saw no objection to the Court exercising jurisdiction in 
Jynteeah, which was accordingly authorized. The Court replied accepting the 
jurisdiction in Jynteeah from the date of the Act. The arrangement of the 
duties of the Political Agent of the Gossyah Hills remained as above stated 
until 1854, when an order was issued by the Governor of Bengal (1st March 
1854) to the Commissioner of Assam, communicating his determination 
to separate the civil functions of the Political Agent in the Gossyah Hills 
from the command of the Sylhet Light Infantry, and to vest the former 
in an Assistant Commissioner, subordinate to the Commissioner of Assam, 

** precisely on the same footing as the other principal assistants in the 
Province of Assam.*’ The order also intimates that the officer to be appointed 
would be called “ Principal Assistant in charge of the Gossyah and Jynteeah 
Hills.” From that time the Gossyah and Jynteeah Hills, though never formally 
annexed to the district of Assam, seem to have been treated as part of Assam. 
All the criminal appeals which in Begulation Provinces would go to the Sessions 
Judge, went to the Deputy Commissioner of Assam, and were apparently dis- 
posed of by him in the same manner as any other criminal appeals in Assam. 

In the year 1861, the jurisdiction which had been exercised by the Nizamut 
Adawlut was transferred to the High Court upon its creation by Her Majesty’s 
Letters Patent. The Code [76] of Criminal Procedure was extended to Assam 
by a notification of the Lieutenant-Governor of Bengal published in the Gazette 
of 16th November 1862, and though never expressly extended (as far as I have 
discovered) to the Gossyah and Jynteeah Hills, it was considered to be in 
force in that district without any further notification ; and this it would be, 
if the view that this district was made a part of Assam were correct. 

In the year 1866, the Assistant Commissioner convicted a prisoner, 
named U Don Dolloi, of an offence under s. 504 of the Indian Penal Code, 
and bound him over to keep the peace for one year after his release. On 
appeal to the Deputy Commissioner of the Gossyah and Jynteeah Hills, that 
officer confirmed the order ; but this Court, upon a petition presented by the 
accused, altered the period for which the party was bound over. 

In the year 1869, the Deputy Commissioner of the Gossyah and Jynteeah 
Hills referred a sentence of death for confirmation by this Court under s. 380 
of the Code of Criminal Procedure. The sentence was confirmed, and the 
prisoner was hanged. 

Under these circumstances, there can be no doubt that this Court had at 
one time jurisdiction in the Gossyah and Jynteeah Hills. The only question 
therefore is, whether this jurisdiction has been taken away, and this renders it ' 
necessary to consider the recent legislation with regard to these districts. 

By s, 4 of Act XXII of 1869 (which is called the “ Garo Hills Act ”) the 
Garo Hills are removed from the jurisdiction of the Courts of civil and 
criminal judicature, and from the control of the offices of revenue constituted 
by the Begulations of the Bengal Code, and the Acts passed by the Legislature 
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now or heretofore established in British India, as well as from the law 
prescribed for the said Courts and offices by the Regulations and Acts afore- 
said ; and it is provided that '' no Aet hereafter passed by the Council of the 
Governor-General for making Laws and Regulations shall be deemed to extend 
to any part of the said territory unless the same be specially named therein." 
By s. 6 “ the administration of civil and criminal justice and the superintendence 
of the settlement and realization of the public revenue and of all matters 
[77] relating to rent within the said territory, are vested in such officers as the 
said Lieutenant-Governor may for the purpose of tribunals of first instance, or 
of reference and appeal, from time to time appoint and the officers so appoint- 
ed are, in the administration of justice, to “ be subject to the direction and 
control of the said Lieutenant-Governor, and be guided by such instructions as 
ho may from time to time issue." 

By s. 9 the Lieutenant-Governor is empowered bo extend all or any of the 
provisions of this Act to the Cossyah and Jyntoeah Hills. 

By a notification in the Calcutta Gazette of 14th October 1871, the 
Lieutenant-Governor did extend the provisions of this Act to the Cossyah and 
Jynteeah Hills ; and he also directed that the Commissioner of Assam should 
exercise the powers of the High Court in the civil and criminal cases triable in 
the Courts of that district. On the 30th July 1872, rules were issued by the 
Lieutenant-Governor, under ss. 5 and 9 of Act XXII of 1869, for the adminis- 
tration of justice and police in the Cossyah and Jynteeah Hills, in which no 
allusion is made to the High Court. 

Shortly after this, another power, which had been conferred by Parliament 
upon the Governor- General in Council, was called into action with reference to 
these districts. By proclamation of the 6th February 1874 y&m Gazette of India 
of 7th February), in exercise of the powers conferred by s. 3 of Statute 17 and 
18 Viet., c. 77, the Governor-General in Council took some districts (now form- 
ing ‘Assam* and including the Cossyah and Jynteeah Hills) under his 
immediate authority and management, which districts were till then under the 
Lieutenant-Governor of Bengal. On the same day, by another proclamation, 
the Governor-General in Council constituted Assam a Chief Commissionership. 

By Act VIII of 1874, after a recital that the Cossyah and Jynteeah Hills 
had been taken under the direct management of the Governor- General in Council 
and had been made part of the Chief Commissionership of Assam, all the powers 
thSn vested in the Lieutenant-Governor of Bengal were (s. 1) transferred to the 
Governor-General in Council, and the TTS] Governor-General in Council was 
empowered (s. 2) to delegate to the Chief Commissioner all or any of the said 
powers, or to withdraw the said powers. 

But Act XIV of 1874, in which the Cossyah* and Jynteeah Hills are 
specially named, Act XXil of 1869 is repealed, and the Local Government is 
empowered (s. 6) to appoint officers to administer criminal and civil justice 
and to regulate the procedure of officers so appointed, but not so as to restrict the 
operation of any enactment for the time being in force in any of the said 
districts. And it is also declared (s. 7) that all rules theretofore prescribed for 
the guidance of officers “ for all or any of the purposes mentioned in s. 6 and 
in force at the time of the passing of this Act shall continue to be in force 
unless and until otherwise directed.’* This Act, however, has not yet come 
into force in those hills, because as yet no notification under s. 3 has been 
published. 

By notification of the 16th April 1874 (see Gazette of India, April 18tb). 
the Goveruor-General in Council, under s. 5 of Act XXI [ of 1869, made certain 
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alterations in the rules for the Cossyah and Jynteeah Hills published 
under the notification of July 30th, 1872, by the Lieutenant-Governor of Bengal, 
and republished the rules. In these rules no mention is nAade of the High 
Court. 

It thus appears that the jurisdiction of 'the High Court was certainly in 
existence until the passing of Act XXII of 1869. The question then is, has 
this jurisdiction ceased by reason of that Act, or by reason of anything done by 
any person under that Act ? For the prisoners it is contended (1) that the 
jurisdiction of the High Court as established by Parliament cannot bo wholly 
abolished by any authority in this country whatsoever ; (2) that if there be any 
authority which can abolish the jurisdiction of the Iligli Court, it is only the 
Governor-General in Council exercising legislative powers at a meeting for the 
purpose of making laws and regulations who can do this ; and that in this case 
the assumed abolition was not by the authority, but by the Lieutenant- 
Governor of Bengal acting under the powers given to him by Act XXII [79] 
of 1869, which powers, it is contended, were not validly conferred. 

With regard to the first question, the jurisdiction of this Court in the 
Cossyah and Jynteeah Hills was a jurisdiction vested in the Nizamut Adawlut 
at the time of its abolition, and it thus falls within the 2nd clause of s. 9 of the 
24 & 25 Viet., c. 104. It is, therefore, in my opinion, expressly made subject 
by that clause to the legislative powers of the Governor-General of India in 
Council, or (to use a phrase which is more convenient) to the Legislative 
Council of India. 

I have given fully my reasons for this construction of the High Courts' 
Act in In the matter of the Petition of Syed Feda ilossein (I. L. E., 1 Cal., 431), 
to which reasons I still adhere, and in which I understand the other members 
of the Full Bench substantially concur. 

It is necessary, therefore, to consider the second objection taken on behalf 
of the prisoner. This objection is met by the Crown in three different ways : — 
First it is said, that the Act of 1869 does itself actually take away the juris- 
diction of this Court. Secondly, that even if it does not do so, it evinces a final 
determination of the legislative authority that this jurisdiction shall bo taken 
away, and that it only leaves it to the Lieutenant-Governor to fix the exact 
date of the Act coming into operation ; no discretion being vested in him as to 
whether the Act shall come into operation or not. Thirdly, that even if the 
Lieutenant-Governor be vested with a discretion to determine whether or no the 
jurisdiction of this Court shall be taken away, still there is nothing which 
renders such a delegation of authority illegal. 

The first and second*of the three propositions put forward on the part of 
the Crown depend upon what is the true construction of Act XXII of 1869. 
The Act is a very peculiar one. It recites that “ it is expedient to remove the 
Garo Hills from the jurisdiction of the Civil, Criminal, and Eevenue Courts 
and offices established under the General Eegulations and Acts, and to provide 
for the administration [80] of justice and the collection of revenue in the said 
territory." The Act is to be called “ The Garo Hills Act, 1869," and it is 
to come into operation “ on such day as the Lieutenant-Governor of Bengal 
shall by notification in the Calcutta Gazette direct.” Then by s. 3, “ on and 
after such day," that is to say, when the Act comes into operation in the Garo 
Hills, Act VI of 1835, so far as it relates to the Cossyah Hills, is to be repealed. 
Then ss. 4 to 8 deal exclusively with the Garo Hills, and s. 9 gives the power 
already adverted to, to extend all or any of the provisions of the Act to the 
Jynteeah Hills, the Naga Hills, and to such portion of the Cossyah Hills as 
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ior the time being forme part of British India. It is contended that s. 3, which 
relates to the repeal of Act VI of 1835, came into operation, so far as regards 
the Cossyah Hiller when the Lieutenant- Governor brought the Act into operation 
in the Garo Hills ; that there was no discretion left as to bringing the Act 
into operation in the Garo Hills, and that by the repeal of Act VI of 1836 the 
jurisdiction of this Court, as created by that Act, was destroyed. Assuming, 
for the present, the correctness of the other parts of this argument, still, in my 
opinion, the last proposition is incorrect. When Act XXII of 1869 was passed, 
the jurisdiction of this Court in the Cossyah Hills in no wise depended upon 
Act VI of 1835. It depended upon the 24 & 25 Viet., c. 104, s. 9. Act VI of 
1835, in so far as it conferred jurisdiction upon this Court, was wholly obsolete. 
Moreover, as already shown, the jurisdiction of the Nizamut Adawlut 
was, after some discussion, extended to both the Cossyah and Jynteeah 
Hills, and the jurisdiction of the High Court, which is co-extensive, has been 
exercised in both tracts accordingly. But s. 3 of Act XXII of 1869 is expressly 
confined to the Cossyah Hills. The result, therefore, of this construction 
of Act XXII of 1869 would be that, whilst it takes away our jurisdiction in the 
Cossyah Hills, it leaves it in the Jynteeah Hills. This is* very improbable. 
Ever since the year 1835 both.these tracts have been under one administration 
forming the district of one Deputy Commissioner. The reason [81] why the 
Legislature was desirous to get rid of the Act of 1835 at all events is not 
perhaps at first sight quite obvious. But it was, I believe, as follows : — 
As to that large portion of the Cossyah Hills which lies within British territory, 
the Act was, as I have said before, obsolete. As to any small portion of the 
Cossyah Hills, if there should be any, which might be considered as not within 
British territory, the Act, ttiough in terms applicable thereto, could not be 
enforced. It was, therefore, an Act which it was proper to repeal so far as the 
Cossyah Hills were concerned, whether our jurisdiction remained or not. I 
am, therefore, clearly of opinion, notwithstanding the reference to the Cossyah 
Hills in s. 3 and the repeal of Act VI of 1835, that the Act of 1869 does not 
itself take away the jurisdiction of the High Court either in the Cossyah or in 
the Jynteeah Hills. 

Nor do I think thjat the Act, taken as a whole, evinces a final determina- 
tion on the part of the Legislature that the jurisdiction of the High Court shall 
be taken away. I will assume that if it did so, there would be then nothing to 
prevent the operation of the Act. I will assume that the operation of an Act 
complete in all its parts, may be suspended by the Legislature until something 
done by an officer of Government. This might be considered merely as a 
method of promulgation, and not as any delegation of authority at all. It 
would be the same as if the Act had been directed come into operation on 
its being printed at length in the Calcutta Gazette, If, therefore, this be the 
true construction of the Act, I am not prepared, as at present advised, to say 
that it could not operate. As regards the Garo Hills, the Act (always excepting 
s. 8, which presents special difficulties of its own which I need not now 
consider) may, I think, bear this construction. But as regards the Cossyah and 
Jynteeah Hills, the Act cannot, I think, be so construed. The frame of the 
Act as to the Garo Hills and as to the Cossyah and Jynteeah Hills is entirely 
different. If the Legislature had had the same final intentions as to removing 
the Cossyah and Jynteeah Hills from the jurisdiction of the ordinary Courts 
as it may, 1 think, notwithstanding s. 2, be considered [82] to have had in 
respect of the Garo Hills, the pream^e of the Act would not have been limited 
to declaring tbe expediency of removing the Garo Hills only from the jurisdic- 
tion of thoae Courts. . It would have declared the expediency of remQvi|ig 
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the Cossyah and Jynteeah Hills also. It is true that the preamble of an Act 
cannot limit the express words. But here the express words are in accord- 
ance with the preamble. The power to bVing the Act into ofteration generally 
is conferred by s. 2. The power to extend the Act to the Cossyah and Jyn- 
teeah Hills is given quite separately and in different language by s. 9 ; and it is 
not a power to extend the Act simply, but to extend “ all or any ” of the provisions 
of the Act. The Lieutenant-Governor might, for example, have applied ss. 6 
and 7 to the Cossyah and Jynteeah Hills, but not s. 1, in which case our 
jurisdiction would have remained as before. It cannot, 1 think, be said that a 
power of extension so conferred makes the Lieutenant-Governor the mere 
ministerial officer who is to promulgate the Act. It vests in the Lieutenant- 
Governor a double discretion : first, whether the Act shall come into 
operation in the Cossyah and Jynteeah Hills at all ; and secondly, if 
so, what portion of it shall there operate. I do not mean to say that this is 
all the discretion vested by the Act in the Lieutenant-Governor. He may by 
8. 8 apply or not apply to these territories all or any portion of any law 
applicable to other parts of Bengal. But this portion of the Act is not now 
immediately before us. I am at present only considering s. 9, and what discretion 
that section leaves to the Lieutenant-Governor as to the application to the 
Cossyah and Jynteeah Hills of s. 4. Reading s. 9 by itself, the discretion 
appears to me to be absolute. Reading the whole Act, I can find no words 
which can carry any further inference than this — that the Legislative Council, 
when it determined it to be expedient to remove the Garo Hills from the 
jurisdiction of the ordinary Courts, at the same time contemplated the possibility 
of its being expedient to remove the Cossyah apd Jynteeah Hills from this 
jurisdiction also. But this they left an entirely open question to be decided by 
the Lieutenant-Governor of Bengal. 

[83] It is not of course in any way necessary now to establish that there is 
no legislative discretion left to the Lieutenant-Governor as to the application of 
this Act to the Garo Hills. But it is, I think, desirable to show that the 
discretion (if any) under s. 2, and the discretion under s. 9, are wholly different 
both in kind and degree. For this purpose we may consider the matter in this 
way. It is just possible to conceive that the Lieutenant-Governor of Bengal 
might not choose to issue the notification under s. 2, and that the Governor- 
General in Council might not choose to compel him to do so. The Legislature 
would then have been helpless ; the Act would never have come into operation 
at all ; it would h^ive wholly miscarried ; and the intention of the Legislature 
would have been defeated. But would the intention of the Legislature have 
been defeated if the Lieutenant- Governor had given the notification under s. 2, 
and had not extended s. 4 of the Act, to the Cossyah and Jynteeah Hills ? I 
think not. In the one case the Legislature counted on the action of the Lieute- 
nant-Governor as a certainty ; in the other case, they left him to act or not as 
he pleased. Then again, the moment the Act came into operation by bhe 
issuing of the notification under s. 2, the jurisdiction of the ordinary Courts in 
the Garo Hills was destroyed by the imperative words of s. 4. But even when 
the Act had been thus brought into operation there is still not a single imper- 
ative word applicable to the Cossyah and Jynteeali Hills at all. Even then it 
is only said that the Lieutenant-Governor “ may from time to time extend” to 
certain districts “ all or any of the provisions of the Act.” What ground is 
there for saying tfiat the intention of the Legislature would have been defeated if 
the Lieutenant-Governor had declined to exercise any portion of these powers? 

Another way of looking at s. 9 was suggested in the course of the argu- 
ment. It was said that s. 9 might be looked at merely as dealing with a 
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question of boundaries ; that all the districts mentioned in the Act, the Garo 
Hills, the Cossyah and Jynteeah Hills, and the Naga Hills were conterminous, 
and that in such^'wild and barbarous ^districts as these it would be impossible 
for the Legislature to fix the exact limits of the [ 84 ] application of the Act. 
I think this suggestion does not .accord with either the geographical or the 
historical facts. Although the Garo Hills and the Cossyah and Jynteeah Hills 
and the Naga Hills are contiguous, they are three entirely separate districts. 
The Garo Hills belong to the Commissionership of Cooch Behar, the Cossyah 
and Jynteeah Hills and the Naga Hills to the Commissionership of Assam. 
The boundary between the Garo Hills, the Cossyah and Jynteeah Hills, and the 
Naga Hills is generally well defined. In point of size the three districts are 
about equal, the Cossyah and Jynteeah Hills being rather the largest. The 
policy of the Government has always been to keep the Garo Hills out of the 
jurisdiction of the regular Courts, and these Courts have never established their 
jurisdiction in that district. On the other hand, the policy as to the Cossyah 
and Jynteeah Hills was to bring them under the ordinary jurisdiction of the 
Courts ; and this jurisdiction was fully established and in action without incon- 
venience from 1835 up to 1871. The Garos are said to be wild and barbarous 
tribes, whom the Government in 1889 were still endeavouring to reclaim to the 
habits of civilized life. No such assertion, as far as I am aware, could be made 
with regard to the inhabitants of the Cossyah and Jynteeah Hills. The 
district is a peaceable one ; the inhabitants of it carry on peaceful pursuits. 
There are within it two considerable European stations, one of which is the 
seat of the Local Government of Assam. There are also many Europeans 
living in the Cossyah and Jynteeah Hills, most of them in the service of Govern- 
ment, but some are settlers. The determination, therefore, to exclude the 
ordinary Courts of law from the Garo Hills would depend upon considerations 
having no application whatever, or at least only a very modified application, to 
the t lossyah and Jynteeah Hills. Moreover, there was a special cause which 
led to the legislation of 1869 as regards the Garo Hills. There had been a 
decision of this Court, which in effect decided that the Government had been 
wrong in treating certain portions of the Garo Hills as not within the jurisdic- 
tion of the ordinary Courts of justice. It was to counteract the result of this 
decision that the Act of 1869 was passed. It was in fact an Act passed to legalize 
the [ 83 ] status quo. But the same Act, when introduced into the Cossyah and 
Jynteeah Hills, instead of continuing a state of things already in existence, 
entirely revolutionized the long- established administration of the district. It 
threw back people who had been Jiving for thirty-five years under a regular 
and settled administration according to established laws into a condition 
which every one would acknowledge to be only suitable to a people just emerging 
from barbarism, — that is to say, a condition in which all the powers of Govern- 
ment were centred in the hands of a single individual. This may have been 
necessary. I do not presume to say that it was not so. But there is nothing 
in the frame of the Act of 1869, or the circumstances of the case, which would 
lead me to suppose that simply because this was done in the Garo Hills it was 
necessarily intended to be done in the Cossyah and Jynteeah Hills also. 

. I think, therefore, that the Legislature did not decide by Act XXII of 
1869 that in the Cossyah and Jynteeah Hills the jurisdiction of the ordinary 
Courts should be excluded ; that it did not express any opinion whatsoever upon 
that question, but that it left the decision of it to the absolute and uncontrolled 

discretion of the Lieutenant-Governor. 

* 

, This being the view that I take of Act XXII of 1869, it becomes necessary 
to consider whether it falls within the legislative powers of the Governor.General 

. : * ■ 
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of India in Council to delegate to the Lieutenant-Governor of Bengal 
the power of determining whether or no a particular district of British India 
shall remain subject to the jurisdiction of the High Court. 

Now in order to ascertain ^his we must go back to that which is the root 
of the whole matter, the 24 and 25 Viet., c. 104, s. 9, which (as we are all 
agreed) alone makes the High Court subject to any legislative control in this 
country ; and the question comes to this. When Parliament made the High 
Court subject to this legislative control, did it thereby intend to enable the 
Indian Legislative Council to transfer that control to another person, or did 
Parliament intend that that control should be exercised by the Legislative 
Council of India itself ? 

The argument that such a transfer of authority may take place has been 
put by at least one of the learned counsel who [86] argued this case fo( the 
Crown on very high grounds. It is said that the legislative powers of the 
Governor-General of India in Council mentioned in s. 9 of the 24 & 25 Viet., 
c. 104, are those legislative powers which are conferred by the Councils’ Act 
(24 & 25 Viet., c. 67) ; that except as regards the seven heads specifically 
mentioned in s. 22 of the latter Act, the Indian Legislature has a power co-equal 
with that of Parliament ; that there is no restriction as to the mode of legisla- 
tion ; that the power of the Indian Legislature to delegate its authority is no 
more to bo questioned than the power of Parliament to do the same ; and that 
every possible and imaginable power of Parliament not specially excepted in 
the Councils’ Act is conferred. Stress was also laid on s. 45 of 3 and 4 of 
Will. IV, 8. 85, which provides that laws made by the Indian Legislature shall 
have the same force as an Act of Parliament. 

This question although not, as I shall hereafter show, devoid of authority, 
has never been discussed at length, as far as I am aware, hy any English 
Judges. The task of laying down the principles upon which sucli a high and 
important question is to be determined is an extremely difficult one, and I 
approach it with the greatest diffidence. But it is, nevertheless, one which in 
the present case I am bound to attempt. 

Before proceeding to consider the general question, 1 will consider an 
argument which was addressed to us, in*order to show that the Courts of law 
have no jurisdiction to enter upon a consideration of this question at all.* It 
was said that, if there be any limits to the legislative powers of the Governor- 
General in Council, they are political limits, and not legal ones, and that the 
question I am about to consider is a political one upon which Courts of law are 
not empowered to enter.* All doubt upon this part of the case may, I think, be 
cleared up by a consideration of the difference between a sovereign or supreme 
and a subordinate or restricted Legislature. No one would contend that the 
Indian Legislature is itself sovereign. It exercises sovereign powers, but by 
delegation only, and is subordinate to Parliament. This is made clear by the 
3 and 4 Will. IV, c. 85, s. 51. which is applicable to the present Legislative 
Council (see 24 and 25 Viet., o. 67, s. 2), and which reserves to Parlia-[87J 
ment the full power still to legislate for India, and to “ control, supervise, and^ 
prevent all proceedings and Acts whatsoever of the Governor-General in 
Council,” And it is well known that Parliament does exercise a control as 
regards the affairs of India which it does not exercise in any oth er dependency 
of the British Crown. The Indian budget is annually laid before Parliament. 
Indian questions are frequently there debated on ; and inquiries are constantly 
being there made by committees and otherwise into the conduct of affairs by 
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the Government of this country. Now, the reasons why Courts of law cannot 
examine the validity of Acts passed by a sovereign or supreme Legislature, have 
no application whatsoever to the Acts of a subordinate or restricted Legislature. 
Of course, wibhiu its competency, the Acts pf a subordinate or restricted 
Legislature are, to use the expression of Chancellor Kent, “ as absolute 
and uncontrollable as laws flowing from the sovereign power,'* (Kent's 
Com., 448, Vol. I, 11th ed., p. 485), and I may remark in passing 
that this explains how it is that the Acts of the Indian^ Legislature, if 
duly authorized, come to be equivalent to Acts of Parliament. But the 
question whether the Act is or is not within the competency of the 
Legislature must, as the same learned author points out, of necessity fall 
within the province of Courts of law to determine. The same principle was 
laid down by the Supreme Court of the Dnited States in a case quoted by 
Chancellor Kent at page 453 (Kent’s Com., Vol. 1, 11th ed., p. 490). There 
the (5hief Justice points out that the powers of the Legislature are in America 
(as they are in India) defined and limited by a written constitution, “ but," he 
proceeds to say, ** to what purpose is that limitation, if those limits may at any 
time be passed? The distinction between a Government with limited and un- 
limited powers is abolished if those limits do not confine the persons on whom 
they are imposed, and if i\cts prohibited and Acts allowed are of equal obligation 
. . . . . . . The theory of every Government with a 

written constitution forming the fundamental and paramount law of the nation 
must he that an Act of the Legislature repugnant to the constitution is void. 
[88] If void, it cannot bind the Courts, and oblige them to give it effect ; for 
this would bo to overthrow in fact what was established in theory, and to make 
that operative in law which was not law. . . . . . / If the constitution 

be superior to an Act of the Legislature, the Courts must decide betwiaen these 
conflicting rules ; and how can they close their eyes on the constitution and 
see only the law.” In order properly to understand these observations and bo 
apply them to the present case, it must be borne in mind that the words 
‘ constitution ’ and ‘ constitutional ’ as here used do not mean precisely the same 
thing as with us, and the distinction is most important, as upon its due 
observance depend the exact limits of the competency of Courts of law to 
enquire into the validity of the Act of a subordinate Legislature. The Parlia- 
ment of England, although absolutely sovereign and supreme, is restricted by 
limits which are called constitutional,* and we speak of certain principles of the 
English constitution as being inviolable. But Parliament being in the eye 
of the law absolute, can do that which a subordinate Legislature cannot do. It 
can, in the eye of the law, by its own ordinary proceedings, alter the constitu- 
tion. The proceedings, therefore, of Parliament can never be questioned upon 
constitutional grounds by Courts of law. The constitutional restriction has, ex 
hypothesis been already cut away by paramount authority before the question 
arises. But not so where there is a written constitution issuing from an 
authority superior to that of the Legislature whose functions it defines. There 
the constitutional restrictions always operate until the superior authority has 
removed them, and the Courts of law are hound to give effect to them. 
Moreover — which is most important, as showing that the question to be decided 
•is, in the strict sense of the word, a legal and not a political one — the restric- 
tions here, as in America, exist in a written form, so that tlie only question 
the Court has to determine is the ordinary one — what was the intention of the 
sovereign power when it created the subordinate Legislature ? 1 desire it to be 
fully and clearly understood that 1 treat this as an ordinary question of . 
construction of an Act or Acts of l^arliament, and 1 do not intend to enter into 
any political coasiderations whatsoever. 
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[89 j I also desire to say that I in no way countenance the doctrine which 
has been put forward by some eminent authorities, but which I believe to be 
now exploded, that Courts of law can -question the validi4y of Acts of the 
Legislature upon general considerations of religion, morality, natural justice, the 
so-called social contract, or other similar grounds. I have repudiated this 
doctrine already in the case of the Queen v. Ameer Khan (6 B. L. B. 482), and 
I do so again. Where an Act has once been passed by a Legislature which is 
supreme, 1 consider it to be absolutely binding upon Courts of law. Where it 
is passed by a Legislature the powers of which are limited, it is not the less 
binding, provided it bo not in excess of the powers conferred upon the limited 
Legislature. I may seem to some persons to be hero repeating mere truisms, 
but I know by experience how much one is liable to bo misunderstood when 
speaking upon such subjects as these. 

Being, therefore, of opinion that it is not only within our power, but th'at it 
is our duty to say whether the authority given to the Lieutenant-Governor to take 
away the jurisdiction of this Court was validly conferred, J proceed to consider 
the general and important question, whether the Councils’ Act enables the 
Legislative Council of India to transfer to others the powers which Parliament 
has conferred upon itself. 

Now, what is the broad principle generally applicable to all cases where 
an authority is given to one person to do acts on behalf of another, which 
authority involves personal trust and confidence in the agent, and is to be oxer- ; 
cised by him in a particular manner ? It will, 1 think, be admitted that the 
agent is bound himself to perform the acts for which he is authorized accord- 
ing to the manner indicated ; and that he cannot transfer to others the confi- 
dence reposed in himself. No doubt, this principle has been generally laid 
down with reference to dealings between private individuals, but it appears to 
me to be equally applicable to the case of public functionaries. Parliament 
has said that the Governor-General of India, together with certain other 
specified persons whose qualifications are [90] mentioned, may make, at meet- 
ings duly constituted, laws for the people of India. To that extent it has 
delegated its own sovereign authority to Indian Legislature. But, undoubt- 
edly, this delegation of authority was made in view of the special qualifi- 
cations of the persons in whom this power is reposed, and of the safeguards 
which arise from the publicity and deliberation of the proceedings o^ a 
legislative body which can only transact business at meetings duly convened 
and constituted. Did Parliament intend to be itself the sole judge of 
what persons wore thus qualified, and wliat safeguaids were necessary 
for that purpose ; or did -it intend to leave to the Legislature here the power 
to substitute any persons whom they might consider sufficiently well qualified 
and any safeguards whicli they might consider sufficiently effectual ? That is 
the question we have to decide. 

The only ground upon which, as it appears to me, it can be maintained 
that the Indian Ijegislative Council may transfer to others the powers entrusted 
to itself is the bi'oad and general ground upon which it was placed by the ' 
learned Standing Counsel, Mr. Kennedy, who argued with great force andjability 
that the power to do this is involved in the power to make laws. It was 
pointed out that there is a difference between a general power to make laws 
and a particular power, for example, to grant a lease or to execute a deed. If I 
give a man a power to execute a deed, and he transfers that power to some one 
else, he has done something clearly not authorized by the power which was 
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restricted to the single act of executing a deed. But where Parliament has 
conferred upon a Legislature the general power to make laws, the only question 
can be, is thq disputed Act a law*? If it is, then it is valid, unless it falls 
within some prohibition. I think that this argument is sound, and that it 
must be met if the validity of Act XXII of 1869 is denied. 

Now, first, as to this Act being a law, I am clearly of opinion that it is 
not a law in the proper sense of the word. I am at present 9 niy speaking of 
the Act so far as the Cossyah and Jynteeah Hills are concerned. As to those 
hills, in the view that 1 take of it, this Act commands no one to do or to forbear 
[91] from doing anything. It is simply a signification that a particular person 
may in those hills either do or not do certain things as he likes. That it is not 
a law in the ordinary acceptance of the word : I will not take the definition 
of ‘ law ’ as given by so accurate and precise a writer as Austin, since it may 
perhaps be objected that his views cannot be applied to British Acts of Parlia- 
ment. But no one will make this objection as regards Blackstone, and 
how do we find that Blackstone defines a law ? He says, a law is that rule 
of action which is prescribed by some superior and which the inferior is bound 
to obey ** (Vol. I, p. 38). Tried by this test Act XXII of 1869 is not a law. 
I need not here advert to the distinction between substantive and adjective 
law, the ultimate object of both being the same ; nor do I say that amongst 
the multitudinous varieties of meaning which have been attributed to the 
term ‘ law,* a mere permission to legislate could never be called a law. Any 
authoritative expression of intention might, by some persons under some cir- 
cumstances, be called a law. But when a Legislative Council was constituted 
in India distinct from the Executive Council with power to make laws at 
meetings held for the purpose, I think it was clearly intended to restrict the 
Legislative Council to the exercise of functions which are properly legislative, — 
that is, to the making of laws which (to use Blackstone’ s expression) are rules 
of action prescinbed by a superior to an inferior, or of laws made in further- 
ance of these rules. The English Parliament is not so restricted. It is not 
only a legislative but a paramount sovereign body, and many of its Acts are 
not laws according to Blackstone*s definition, though as being authoritative 
expressions of intention they might be sometimes so called. The Indian 
Legislative Council cannot, in my opinion, do all that Parliament can do, even 
where there is no express prohibition. The powers concentrated in Parliament 
are in India divided between the Executive and the Legislative Councils. The 
Executive Council alone has the superintendence, direction, and control of 
the whole civil and military government of the territories and revenue of 
India (3 & 4 Will, IV, c. 85, s. 39). The [92], Legislative Council has the 
power of making laws only. In England also no doubt, as in India, the execu- 
tive functions of Government are generally exercised by a body distinct from 
Parliament, by what (in a special sense) is called the “ Government ” ; but there 
is no legal impediment to Parliament taking upon itself executive functions, 
and the executive authorities are all responsible to Parliament for the way 
in which they exercise their executive powers. Indeed, to some extent, Par- 
liament does exercise purely executive functions, as, for example, when it fixes 
the amount of the naval and military forces, or appropriates the public 
revenues. The difference in India is this. That the Executive Council and the 
Legislative Council are two co-ordinate and independent bodies, each having 
its own separate functions with which the other cannot legally interfere. For 
these reasons, I think that the Legislative Council, when it merely grants 
permission to another person to legislate, does not make a law within the 
meaning of the Act from which it derives its authority. 
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I have discussed this question with reference only to the word ‘ laws.* The 
Act of Parliament uses the expression “ laws and regulations.” No reliance 
was placed in the argument on the use of the additional word, and I think 
myself that it is merely redundant. 

But I quite admit that, in order fully to appreciate the powers of the Indian 
Legislature, we must not fasten our attention solely upon the meaning of a 
single word. We must look to the whole Act, and gather from it what were 
the intentions of Parliament in this respect. Indeed, we must look further. 
In order properly to understand the frame and intention of the Conncils’ Act 
we must consider the whole action of Parliament with regard to legislation in 
India from the year 1833 down to the present time. In the year 1833, by the 3rd 
(fe 4th Will. IV, c. 85, s. 43, the Governor-General in Council was empowered 
to make laws and regulations. Under this ^ct there was hut one authority 
in India, “the Governor-General of India in Council.” There was not as 
now a separate Council for making laws and regulations. But by s. 48 all 
laws and regulations were to be made at some meeting of the Coun-[93]cil 
at which the Governor-General and at least three of the ordinary mem- 
bers of Council were assembled ; and at which alone the legal member of 
Council (as he was called) was entitled to vote. By s. VO, the Governor- 
General in Council was expressly permitted to authorize the Governor-General 
alone to exercise all the powers which might be exercised by the Governor- 
General in Council, except the power of making laws and regulations. 

From this time nothing occurred, as far as I am aware, to affect the 
constitution of the legislative authority in India, until the year 1853, when by 
the 16th and 17th Viet,, c. 95, the constitution ot the Legislative Council was 
entirely altered by the addition of members who did not belong to the Executive 
Council. A distinction between the legislative and executive functions of 
Government is observable in the Act of William the Fourth, but this Act 
puts the distinction upon much clearer ground. It puts those functions into 
the hands of two separate bodies. Owing to the power which the Executive 
Government has over the appointment of members, and for other reasons, its 
influence in the Legislative Council is still supreme. But the change in the 
constitution of the Legislative Council introduced by this Act is, nevertheless, 
of importance as emphasizing the distinction between legislative and executive 
functions. There is also no doubt that henceforth a conflict of opinion between 
the Executive and Legislative Council was, theoretically at any rate, no longer 
impossible. 

In the next year. Parliament, by the 17th and 18th Viet., c. 77, granted 
to the Executive Council power to take any district under its own immediate 
authority, and to give all necessary directions respecting tlie administration 
of such districts or otherwise to provide for the administration thereof : provid- 
ed always that no law or regulation should be altered except by laws 
made by the Legislative Council, This power to issue orders and directions 
is, no doubt, to some extent a legislative power, and the Act shows 
how very cautiously provision was made by Parliament for a change in the. 
legislative machinery in India. It is to be observed also that this very 
limited power is conferred not upon the Legislative Council but upon the 
CM] Executive — a peculiarity which, as we shall see, is preserved through all 
the Acts of Parliament relating to this subject. 

The next Act is the Councils’ Act, That Act re-confers the general power 
of making laws and regulations for the whole of India upon a Legislative 
Council somewhat differently constituted from what it had been previously. 
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but still one quite distinct from the Executive Council. The Act provides how 
the members of the Legislative Council are to be appointed ; how they are to 
resign their offices ; and, for the validity of acts, notwithstanding certain 
defects in the constitution of the Council, it declares that the power of making 
laws shall be exercised by the Council only at meetings duly constituted in the 
manner directed by the Act ; it provides^how meetings of the Council are to be 
convened and adjourned, and how rules for the conduct of business are to be 
made, and one important rule for the conduct of business is, by s. 19, laid down 
by Parliament itself. It is also remarkable that the Indian Legislature does 
not exercise absolute control over the rules for the conduct of its own 
business, nor any control over its own adjournments ; the first is partly, 
and the second entirely, under the control of the Executive Government. The 
Act also confers a somewhat more restricted, but still, as far as it goes, general, 
legislative authority upon Local Councils in Madras and Bombay. Then, deal- 
ing with the subject of a change in the legislative machinery, the Act empowers 
the Governor- General in Council, that is the Executive Council, by proclama- 
tion to establish local Legislative Councils in other parts of India, each of which 
would possess, in regard to its own particular district, a general power to make 
laws similar to that possessed by the Local Councils established by the Act. 
Thus we find provision in the Act for the establishment and constitution 
of, and the conduct of business by, three Legislative Councils. We also 
find power to create new Local Councils given to the Executive ; and it is also 
provided how these Local Councils are to be constituted and how they are 
to conduct their business. As to any other changes in the legislative machinery 
the Act is wholly silent. 

The next Act is the 33 Viet., c. 3, expressly passed to make better pro- 
vision for ordinary laws in certain parts of India. C9i] It was found, no 
doubt, that the machinery of even a local Legislature was too cumbrous for 
certain outlying districts, and this Act, accordingly, enables the Executive 
Government, under certain special restrictions, to make regulations (the word 
‘ laws ’ is not used) in a particular manner without any resort to the Legislative 
Council. But this can only be done in those parts of India as to which the 
Secretary of State in Council shall declare the provisions of the Act applicable. 
In short, the Act provides a very special and guarded method of doing that 
which it is now said that the Indian Legislature may do without limit or 
restriction. 

We see, therefore, that these Acts of Parliament nowhere confer any 
express power upon the Indian Legislature to change the machinery of 
legislation in India, but they do confer that power subject to important 
restrictions upon the Executive Government. Now Parliament, in conferring 
this power upon the Executive Government, necessarily proceeded upon 
one of two views. Either it considered that the Indian Legislature had 
power to change the machinery of legislation in India, or it considered that it had 
no such power. In other words. Parliament, when these Acts were passed, 
either considered that it was making the sole and only provisions which 
Existed for changing the legislative machinery in India, or it considered that it 
was conferring powers which need only be resorted to when the Executive 
Government could not obtain the powers which it required from the Legislative 
Council. I have come to the conclusion upon reading these Acts of Parliament, 
that Parliament considered itself to be making the only provisions which 
existed for changing the machinery of legislation otherwise than by an Act 
passed by itself. In the first place, whatever theoretical difficulty ffiight be 
imagined as arising put of a conficit between the Executive and Legislative 
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Oounoiis, I do not think that any one dver seriously contemplated that 
«ny such difficulty could occur. The existence of the Legislative Council 
secures publicity and deliberation in, regard to the legislative action of 
Government. But the actual power of Government still remains for all 
practical purposes with the executive. I do not think, for example, that 
Parliament passed such an Act as the» 33 Vlct., c. 3, [ 96 ] merely in view 
of such a contingency as a conflict between the Executive and Legislative 
Councils. In the next place, though it is not impossible, I think it 
unlikely, that powers to make fundamental changes in the constitution 
would have been placed by Parliament simultaneously in the hands of two 
co-ordinate and independent bodies. In case of these two bodies working 
harmoniously, such a double power would be useless. In case of their 
working inharmoniously, such a double power would, as it seems to me, be 
objectionable. The very fact, therefore, that Parliament bestowed this power 
on the Executive Government of India seems to me to show that it did not 
already exist in the Legislature. But after all, what is most important, I 
cannot reconcile the language of these Acts of Parliament with the existence 
of the power now claimed for the Legislative Council of India. We must 
consider what the nature of the claim really is. It is nothing less than this, 
that the constitution of India as created by Parliament in these Statutes 
is a merely provisional one ; that all the directions as to the mode of 
exercising legislative authority are only to remain in force and effect so long 
as the Legislature may choose that they should do so. That the separation 
which these Statutes make between the exercise of legislative and executive 
functions may be nullified, and all the powers now held by the Legislature may 
be retransferred to any executive officer it may select, whenever it pleases to 
do so. The Legislature may, indeed, still continue to exist, but it may abrogate 
all its functions by transferring them to some one else. I do not so read these 
Acts of Parliament. I think that Parliament intended the provisions which 
it made for the exercise of legislative power in India to be permanent until 
altered by itself, and that it did not intend to give the Indian Legislature power 
to repeal them. It may be that there is not much in India to which the term 
‘ constitution ’ can be properly applied. But there is something. The laws 
must now be made publicly and with deliberation. I do not think this provi- 
sion either worthless or unimportant, and its worth and importance is greatly 
increased by the fact that it is the only protection which exists in this country 
against hasty and arbitrary legislation. The Counsel for the Crown argue 
[ 97 ] that this protection may be swept away by the Indian Legislature, and its 
powers of legislation placed in the hands of a "single individual. I do not 
think so. I think this protection was provided by Parliament for the people 
of India, and that it is only under the express authority of Parliament itself 
that they can be deprived of it. 

Moreover, if we consider at one view the Acts of Parliament w^hich have 
been passed during the last forty years, we cannot help seeing that there has 
been a considerable conflict of principles in dealing with Indian legislation. 
At one time there was an attempt to place the legislative authority for the^ 
whole of India in a single council- This authority has been in part decentral- • 
ized by the establishment of local councils ; and from time to time, in respect 
(d certain districts, the legislative authority, after having been once separated 
from the executive, has been, under the express authority of Parliament, again 
confounded with it, and all -powers without distinction have been again placed 
in the hands of the Executive Government, where they originally resided. 

I believe that there is * no doubt what the origin of this conflict and of 
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these changes was. Whilst it was considered desirable to secure for the people 
of India that the functions of legislation should be separated from the other 
functions of Government and should ^be performed with publicity and delibera- 
tion, it was found impossible that this should be done by a single council, or 
even, entirely so, by a general council with the assistance of several local 
councils. Parliament has, therefore, from time to time relieved these bodies 
from the pressure of an extreme difficulty. We even know that to avoid the 
slow and tedious method of regular legislation the executive authorities did, in 
former times, assume the power to legislate otherwise than in the regular 
manner for certain districts of India. This was done to a large extent in the 
non-regulation provinces. But in the whole course of the controversy which 
has thus arisen, and the pressure thus felt, I have never seen the claim 
distinctly put forward, that the right to change the legislative machinery in 
India was included within the general power to make laws, and was one which 
Parliament had entrusted to the discretion of Indian legislative councils. 
[ 88 ] As far as I am aware, this easy and simple solution of the difficulty, 
namely, that these bodies have tiie general power to transfer their legislative 
authority to others has never been before asserted ; and no direct attempt to 
change the machinery of legislation in India by any Indian legislative council 
has ever yet been made. 

Upon the whole, therefore, it seems to me that the fair and reasonable con- 
clusion is this, — that Parliament has provided for the exercise of the legislative 
authority of India by certain councils at meetings duly constituted ; further 
that, if any change in the legislative machinery is necessary, Parliament has 
provided how and by whom that change is to be made ; that the power to make 
this change is vested by Parliament in the Executive Government alone, no 
such power being vested in any of the legislative councils. These arrange- 
ments for the exercise of legislative authority and for the changes in legisla- 
tive machinery depend upon five Acts of Parliament ; the 3 & 4 Will. IV, 
c. 85 ; the 16 & 17 Viet., c. 95 ; the 17 & 18 Viet., c. 77 ; the 24 & 25 Viet., 
c. 67 ; and the 33 Viet., c. 3. The Indian Tjegislature is expressly forbidden to 
make any law which shall repeal or in any away affect the provisions of any 
one of these five Acts. Four of these Acts are expressly named in the 
prohibitions, — one in the first head of prohibition and three in the second. The 
remaining one is included in the general prohibition contained in the sixth 
head. In the view that I take, the Indian Legislature cannot change the legisla- 
tive machinery in India without affecting the provisions of these Acts of 
Parliament w'hich created that machinery, and if it does in any away affect 
them, then, ex consensu omnium, its Acts are void. 

On both grounds, therefore, both because Act XXII of 1869 is, as regards 
the Cossyah and Jynteeah Hills, not a law, and because if it is a law it is one 
which the Legislative Council of India is expressly prohibited from making, I 
should hold that it is so far void. 

I have dealt with this case upon the broad grounds upon which 
Mr. Kennedy put it. He boldly claimed for the Indian Legislative Council of 
India the power to transfer its legisla-[99]tive functions to the Lieutenant- 
Governor of Bengal. Indeed, as I understood him, the only restriction he 
would admit was that the Legislative Council could not destroy its own pow'er 
to legislate, though 1 see no reason why he should stop there. The Advocate- 
General did not, I think, go quite so far. But in my opinion there is no 
narrower question which can be substituted for the broad and general question 
which the learned Counsel put and which I have considered. There are no 
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words in the Acts of Parliament upon which legislative authority could be 
made transferable in one class of cases and not in others. Of course, 1 do not 
for a moment suggest that every time discretion is entrusted ft others there is a 
transfer of legislative authority. Every Act of the Legislature abounds with 
examples of discretion which is entrusted to ihe judicial and executive officers 
of Government, the legality of which no one would think of questioning. And 
there may be particular cases in which it would be a matter of considerable 
difficulty to say whether or no the discretion conferred was of the legislative 
kind. When the difficulty arises we must deal with it. But in the present 
case we have not to cope with this difficulty. By the express words of 24 & 
25 Viet., c. 104, s. 9i it is only by legislation that the jurisdiction of this Court 
can be taken away. Whoever, therefore, takes aw^ay the jurisdiction of this 
Court must exercise legislative authority for the purpose. I have stated my 
reasons in an earlier part of this judgment for holding that it was wholly by 
the Lieutenant-Governor, and not in any sense or to any extent by the Indian 
Legislative Council, that the jurisdiction of the High Court was assumed to be 
taken away. The broad and general question seems to me, therefore, neces- 
sarily to arise — can the Legislature confer upon the Lieutenant-Governor this 
legislative power ? 

I now come to a decision which, as it appears to me, strongly fortifies the 
conclusion I have come to as to the p()wers of the Indian Legislature. Indeed, 
it is a decision which I rely upon far more than my own reasoning, and which 
we must overrule if we are to adopt the construction of the Councils’ Act con- 
tended for by the Crown. In the year 1850 a suit was brought in the late 
Supreme Court against a servant of the Commissioners [100] for the Improve- 
ment of the Town of Calcutta for the illegal seiisure of a buggy. The defendant 
justified the seizure under Act XVI of 1847, and certain rules which the 
Commissioners had made under that Act, alleging that the plaintiff had not 
paid the carriage tax assessed upon him by the Commissioners. ^'The plaintiff 
demurred to the plea, raising a question as to the legality of these rules. The 
first judgment was delivered by the Chief Justice Sir Lawrence Peel as the 
judgment of himself and Sir James Colvile. On that occasion the Court 
intimated a strong opinion that, if these rules varied the law, they were void 
notwithstanding that they were made under the express authority of an Act of 
the Legislature. When, after an amendment of the pleadings, the same question 
again arose, Sir LAWRENCE Peel gave the joint judgment of himself. Sir Jam£S 
Colvile, and Sir Arthur Buller. I have referred to the Registrar’s book and 
this shows (which the report in Taylor and Bell does not) how the Court was 
constituted on the two occasions on which the case was before it. The 
important passage is the first paragraph in the second judgment, and is to be 
found at page 479 of the Report in Taylor and Bell. The learned Judges, 
though they express great doubts whether the rules in that particular case 
were legal and binding, do not finally decide that point. But they do 
clearly and unmistakeably lay down as a general principle of law applicable 
to India that any substantial delegation of legislative authority by the 
Legislature of this country is void. The actual order made was a second 
permission to the defendant to amend his plea upon payment of costs. The 
second amendment was made, but I cannot find that the case went any further, 
and probably it was compromised. The Act itself was shortly afterwards 
repealed. 

The case was very fully argued on two occasions, the defendant being 
represented by the Advocate-General and the Standing Counsel, and it is in 
all respects an authority which seems entitled to the very greatest weight. 
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I am also disposed to think that if the American reports were available to 
us, we should find some authority there on this part of the ease^ There are 
several deoisioncr^of the Amerioan CoVirts referred to ip a note to Kent’s Gom^ 
mentaries, page 604. [101] One cannot be quite sure without seeing the rei^rt 
in ^tenso how far these decisions go, but they seem to me to support the view 
that Act XXII of 1869 is, as regards the Cossyah and Jynteeah HiUs» not a law. 

It was asked in the course of the argument what was to be done in the case 
of emergency, and whether the Legislature might not do that which was neces- 
sary to meet an emergency ? And assuming the answer to this question to be 
that the Legislature might do what was necessary, it was then argued that the 
Court could not enquire whether the emergency existed or not, for of this the 
Legislature was the sole judge. In fact, whilst asking us to dismiss all political 
considerations, the learned Counsel ask us to decide this case on the ground of 
political necessity. But we have nothing to do with any such question at all. 
Upon an emergency in which danger to life and property is involved, the law as 
it stands, and without any alteration, gives increased and exceptional powers to 
the executive. In extreme cases the executive may suspend the operation of all 
laws. But I am not aware that such emergencies in any way affect the powers 
of the Legislature ; certainly not unless the Legislature were actually overawed. 

Lastly, it was said that w^hether the Indian Legislative Council can or 
cannot lawfully delegate the power to make laws, it had done so for a long 
series of years, and a long list of Acts passed between 1845 and 1868 has been 
handed in to us, all of which, it is said, must be treated as instances of dele- 
gation of legislative authority, if Act XXII of 1869 be so treated. It was 
then argued that Parliament must have known what the Legislature of this 
country had been doing, and, had it not approved what was done, would have 
used language which would have placed the illegality of these proceedings 
beyond all possible doubt, I have some dififtculty in dealing with an 
argument based upon an assumption of fact in a matter of this kind. I 
imagine that Parliament, when legislating for India, is dependent mainly upon 
such information as may be imparted to it by the Secretary of State, or by 
individual members who have a special acquaintance with this country. The 

E osition is, in fact, substantially the same in this as in all other cases where 
102] the subject of legislation is not one of every-day experience. If the infor- 
mation thus obtained were not found to be sufficient, special inquiries would 
bhgn be directed. Whether in the particular case under consideration Parlia- 
ment did really arrive at a knowledge of the particular provisions in these Acts 
which are now relied on, I am at a loss how to determine. I cannot, however, 
think that we need enter upon this inquiry. For even if we presume knowledge, 
still to infer ratification from silence would lead to coffsequences which seem to 
me inadmissible. Upon one particular point Parliament expressly refers to the 
practice here, and no doubt, therefore, was so far acquainted with it. In s. 25 
of the Councils’ Act it is recited that doubts have arisen as to the power to make 
laws for the non-regulation provinces, otherwise than at regular meetings of 
the Legislative Council in conformity with the 3 & 4 Wm. IV, c. 85. The 
section then goes on to give validity to laws that had not been so made. But it 
has never been contended that this recital and this ratification have legalized 
the previous practice. On the contrary, the accepted view has, I believe, 
always been that the previous practice was put an end to by this very Act. 
Speaking of this very practice in a minute recorded in 1868, Sir HfiNRy Maine 
says — ‘*this system, of which the legality had long been doubted, was, destroyed 
by the Indian Councils’ Act. No legislative authority now exists in India 
whioh is not derived from this Statute/’ But if the argument of 
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recognition which I am now considering be correct, how is it possible to escape 
the oonelusion that all the vague powers, half legislative, half executive, 
previously exercised in the Non-Regulatton Provinces are vgiid and subsisting 
powers ? The argument seems here to stand on its strongest ground. 

Nor do the Acts contained in the list which was handed in appear to me to 
afford (as was asserted) so many clear and undisputed instances of a transfer of 
legislative authority. I must guard mytelf against being drawn into a final ex- 
pression of opinion as to the construction of Acts which are not properly before 
us. I must also observe that the argument only extends to Acts passed prior to 
the Councils * Act. It is not, and could not be, contended that the Indian 
[108] Legislature can have increased its own powers by any recent usurpation. 
This gets rid of the two Acts most relied on, — namely Act XXIII of 1861, 

8. 39, and Act XXV of 1861, s. 445.* Neither' of these Acts had been passed 
when the Councils* Act received the Eoyal assent, though, probably, they were 
passed before the Councils’ Act came into operation. I may also observe that 
these sections only confer powers on the Executive Government to extend the 
Acts to Non-Begulation Provinces. But we know that as to these districts 
certain exceptional notions were at that time held which are now exploded. As 
to those Acts which were passed prior to the Councils’ Act becoming law. Act 
VIIT of 1859, s. 385, + and Act XIV of 1859, s. 24,+ also relate only to Non-Regu- 
lation Provinces. Act VII of 1845 only empowers the Local Government to 
make rules respecting the levying of water rates and so forth for canals which 
have been constructed at the expense of Government. Act XXXV of 1850 
and Act XXXVI of 1857 give to the Local Government powers which are not 
legislative, but may be judicial. Act XVIII of 1853 seems to me merely to 
give power to fix the limits of cantonments. Act XVII of 1854 reserves to the 
Governor-General in Council powers which he would have had without this 
reservation. Act XXII of 1855, Act XX of 1856, Act XXIV of 1859, and Act 

* [Sec. 445 : — Thin act shall come into operation in the Presidencies of Bengal, Madras, 

^ and Bombay on the first day of January 1862, but shall not 

Commencement and take effect in any part of the Territories in British India >iiot 
operation of Act. subject to the General Regulations of Bengal, Madras, or 

Bombay, until the same shall bo extended thereto by the 
Oovernor-Creiieral of India in Council, or by theLiocal Government to which such Territory is 
subordinate, and until such extension shall have been notified in the Gazette.] 

t [Sec. 385 : — This Act shall not take effect in any part of the territories not subject to the 
general regulations of Bengal, Madras and Bombay, until ^the 
Act not to take effect in same shall be extended thereto by the Governor-General of 
places not subject to the India in Council or by the L»ocal Government to which such terri< 
general regulations until tory is subordinate, and notified in the ** Gazette 
extended thereto. (Supplemented by Acc XXIII, I8G1, s. 39 and by Act IX, 

1863, s, 1.)] 

I [Soc. 24 : — This Act shall take effect throughout the Presidoiioies of Bengal, Madras, and 
Bombay, including the Presidency Towns and the Straits’ Settle- 
Operation of Act. ment ; but shall not take effect in any Non- regulation Province 

or place until the same shall be extended thereto by public 
Notification by the Governor-General in C^ouncil or by the Local Government to which such 
Province or place is subordinate. Whenever this Act shall be 
Trial of pending suits, dec., extended to any Non-regulation Province or place by the Govor- 
in any Non -regulation Pro- nor-General in Council, or by the Local Government to which 
vinoe or place to which the such Province or place is subordinate, all suits which within* 
Act is extended. such Province or place shall be pending at the date of such notifi- 

cation or shall be instituted within the period of two years from 
the date thereof, shall bo tried and determined as if this Act had not been passed ; but all 
suits to which the provisions of this Act are applicable that shall be instituted within such 
Province or^place after the expiration of the said period, shall be governed by this Act and by 
DO ol^er law of limitation, any Statute, Act, or l^gulation now in force notwithstanding. 

Amended by Act XIV, 1862 an Act of temporary operation and since defunct.] 
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V of 1861 are mor0 difficult to construe. It would certainly have been safer 
to treat them as wiiat are called General Glauses Acts, and for the Legislature 
in each case to haive sanctioned their extension. But I may observe generally 
as to the provisions which these and many other Acts contain for the making of 
rules by the Executive Government in conformity with the Act, that we have 
the very high authority of the Judges who decided the case of Biddle v. 
Tariney Chum Banerjee (1 Tay. & Bell. 390 ; see p. 404), that the power to 
make such rules may be largely conferred without any delegation of legis- 
lative authority. Act XXIX of 1857 does not seem to me to confer any 
legislative powers at all. Act XXIX of 1858 was passed to meet a pressing 
Cl 043 emergency during the mutiny, and ought not, I think, to be taken as a 
precedent. Act XIII of 1859, s. 5,* and Act IX of 1860, s. 9, t are in my opinion 
of very doubtful validity. I am not sure that they have ever been acted upon. 
It is by no means easy to ascertain this, for it is one of the peculiar results of 
this method of legislation that there is no information upon the subject 
contained in the Statute book. But this I know that I have often heard the 
validity of these provisions questioned. Upon the whole, the list of Acts prior 
to the passing of the Councils* Act does not seem to me to show any clear 
practice of transferring legislative authority which Parliament can be said to 
have known and recognized. 

Before leaving this list I must observe that it contains a number of Acts 
which were evidently inserted under an entire misconception as to the nature of 
the difficulty which the Crown has to meet in establishing a claim now put 
forward on behalf of Indian Legislature. It has never been doubted that the 
Legislature may confer discretion of the most extensive kind upon the executive 
officers of Government. I have already adverted to this, and but for the mis- 
conception which this list discloses, I should not have thought it necessary to 
advert to it again. But it cannot be too clearly understood that no one denies 
that the Indian Legislature may entrust to the executive officers of Government 
power, for example, to regulate public processions and to keep order in places 
of public resort. And the insertion of this provision (Act XIII of 1856, s. 77) 
in the list handed up only shows how entirely the question before us may be 
misunderstood. No one would think of challenging such a provision as this, as 
being beyond the powers of the Indian Legislature. If my view of the law 
threw any doubt upon the power of the Indian Legislature to pass such an 
Act* as this, I should abandon it at once. But surely it is not necessary to 
insist at length upon the difference between the delegation of a power to keep 
order in the public streets, and the delegation of a power to abolish all 
the existing Courts of justice in a large district and to substitute such new 
ones as the delegatus may deem advisable. All that can be said is, that 
[105] there may be a difficulty in some cases in saying whether the Act amounts 
toa transfer of legislative power. There would bo precisely the same difficulty in 
drawing an exact line between the functions of the legislative and the functions 
of the executive council — between the powers which Judges possess to make 

* [Sec. 5 : — This Act may be extended by the Governor-General of India in Council, or by 
the Executive Government of any Presidency or place, to any 
* Act may be extended by place within the limits of their respective jurisdictions. In 
Government. the event of this Act being so extended, the powers hereby vest- 

ed in a Magistrate of Police shall be exercised by such officer or 
officers as shall be specially appointed by Government to exercise such powers. 

Supplemented by Act III, 16G3, of the Madras Council.J 

t [Sec. 9 : — This Act*shall take effect only in those districts or places to which it shall be 
r. ' A extended by order of the Governor-^&neral of India in Council, 

Gyration of Act. Executive Government of toy Presidency or place.] 
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rules of procedure, and the power which they do not possess to make rules of 
substantive law. But this does not prove that these distinctions do not 
exist or that they are not to be observed. We are, as I have aj^feady pointed out, 
not now called upon to deal with difficulties of this kind. If we are ever 
called upon to do so, I do not doubt that the utmost endeavour will be made to 
avoid impeding the useful action of the Liegislature. 1 say with confidence 
that this Court (the only one of which I have a right to speak) has always shown 
the greatest care and circumspection in questioning the validity of Acts passed 
by the Indian Legislature. On the present occasion it has been pressed very 
strongly that the view of the law which I take would lead to the most 
disastrous consequences. Nothing has been adduced in support of this 
statement, which appears to me quite unfounded. I would gladly have re- 
frained from expressing any opinion upon these Acts at all, but not being able 
to do so, I am compelled to admit that there are some provisions in some of 
the Acts passed by the Legislative Council the legality of which, upon the 
view of the law to which I adhere, may be doubtful. But I say distinctly that 
there is no ground whatever for the sweeping assertion which has been made 
that, on this view of the law, a very large proportion of those Acts must be at 
once pronounced to be illegal. No such consequences followed from the 
decision of Biddle v. Tariney Churn Banerjee (1 Tay. & Bell, 390), and my 
decision goes no further. The only proposition of law which I lay down is, 
that the Legislative Council of India cannot confer any power to ligislate 
upon the Lieutenant-Governor of Bengal. 

In my opinion, our jurisdiction in the Cossyah and Jynteeah Hills is now 
the same as it was before the notification was issued by the Lieutenant- 
Governor, and we ought, therefore, to send [108] for the record of this case, 
in order to see whether the appeal should be admitted. 

Kemp, J. — I concur in the judgment of Mr. Justice Markby. 

Ainsley, J. — By 3 4 Will. IV, c. 85, s. 43, the Governor-General 
in Council had power to make laws and regulations for repealing, amending, or 
altering any laws or regulations whatever then in force or thereafter to be 
in force in the Indian territories of Her Majesty or any part thereof, and to 
make laws and regulations for all persons and all Courts of justice and the 
jurisdiction thereof, and for all places and things whatsoever throughout the 
whole and every part of the said territories, with certain reservations ; and 
by s. 45 all laws made as aforesaid were to have the force and effect of Acts of 
Parliament. 

By 16 & 17 Viet., c. 95, s. 22, pi'ovision was made for the better exercise 
of the powers of making laws and regulations by the addition to the Council 
of the Governor- Generdl of certain persons as legislative councillors ; and by 
s. 23 it was enacted that the powers of making laws or regulations vested in the 
Governor-General in Council should be exercised only at meetings of the said 
Council at which a certain number of members and certain particular members 
should be present. 

By 24 & 25 Viet., c. 67, s, 2, the 43rd section of the Act of William IV, 
and the 22nd and 23rd sections of the Act of 16 & 17 Viet, are repealed, but the-^ 
45th section of the former is maintained in force, save so far as the same may 
be altered by or be repugnant to this Act. Ss. 9 and 10 provide for the 
constitution of a Legislative Council, and s. 15 restricts the power of making 
laws and regulations to meetings of the Council at which a certain proportion 
of members is present ; by s. 6 the Governor-General alone is authorized in 
certain cases to exercisdlall the powers of the Governor-General in Council except 
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the power of making laws and regulations. S. 22 re-enaots the provisions of 
s. 43 of the Act of William IV, with the ClOTjj addition that the power is 
capable of being exercised at meetings of Council for the purpose of making 
laws and regulations, at which by s. 19 no other business can be transacted, 
and execpt at which by s. 15 no laws or regulations can be made. S. 25 
validates certain laws and regulations theretofore made otherwise than at 
meetings of a Legislative Council in respect of the Non-Begulation Provinces. 
By s. 23 the Governor-General, in oases of emergency, may make ordinances 
for the peace and good government of the Indian territories of Her Majesty 
or any part thereof, to have elfect for six months only, and subject to be 
controlled or superseded by a law made at a meeting of the Legislative Council. 
Ss. 34 and 45 restrict the power of making laws and regulations conferred 
on subordinate Legislatures so that as in the case of the Council of the 
Governor-General it can only be exercised at a meeting for the purpose of 
making laws and regulations, and in no case can they modify Acts of the 
Imperial Parliament. 

The 1st section of 33 Viet., c. 3, provides, that in respect of any part of 
the territories under the Government or Admimistration of any Governor, Lieu- 
tenant-Governor or Chief Commissioner to which the Secretary of State shall 
from time to time by resolution declare the provisions of the section to be appli- 
cable, the Governor, Lieutenant-Governor or Chief Commissioner as the case 
may be, may propose drafts of regulations for the peace and good government of 
such parts to the Governor- General in Council, which, on receiving his assent 
and being duly published, shall have the force of laws made at a meeting of the 
Legislative Council. 

There is further a provision in 17 & 18 Viet., c. 77, s. 3, by which the 
Governor-General in Council (with the sanction of the Court of Directors of the 
East India Company) could by proclamation take under the immediate author- 
ity and management of the Governor-General in Council any part of the terri- 
tories under the Government of the Bast India Company, and thereupon could 
give all necessary orders and directions respecting the administration of such part, 
or otherwise provide for the administration of the same ; but this is coupled 
with a proviso that no law in force at the time in such [108] part should be 
altered or repealed except by a law made by the Governor-General in CounciL 

,, The Imperial Parliament has thus carefully declared the mode in which 
legislation by the Government of India is to be carried on. Ordinarily it is 
to be by laws made at meetings of the Legislative Council of the Governor- 
General ; under emergencies and for the limited term of six months, by the 
Governor- General alone ; and in respect of partici^lar places, to be defined 
by the Secretary of State, by the Governor-General in (Executive) Council on 
the proposal of the Local Government. 

When Act XXII of 1869 was passed, the last provisions had not come 
into existence. This Act was passed by the Governor-General in Council under 
the general powers conferred by s. 22 of the Indian Councils’ Act, subject to 
the limitation specified in that section. 

The question is, whether the Supreme Indian Legislature did itself, dlreetiy 
or by necessary implication, exclude the Cossyah and Jynteeah Hills from the 
territorial jurisdiction of the High Court. I confine myself to this one matter 
whic|} is all that we need consider for the purposes of the appeal before us at 
the present stage of the proceedings. I understand we^are all agreed that such 
exclusion is iHthin the powers of the Legislature. 
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I think it did not do so, but that it left the question of such exclusion unset- 
tled. The preamble and title of the Act speak only of the Garo Hills ; the 
Oossyah Hills are not mentioned until ij. 9 is reached, exce^^ that in s. 3 it is 
said that, from the date of the notification provided for in s. 2, Act VI of 1835 
(so far as it relates to the Gossyah Hills) shall be repealed. With this exception, 
the first eight sections refer exclusively to the’ Garo Hills. Then comes the 9th 
section, which empowers the Lieutenant-Governor from time to time, by 
notification in the Calcutta Gazette^ to extend all or any of the provisions of 
the other sections to the Jynteeah Hills, the Naga Hills, and to such portion 
of the Oossyah Hills as for the time being forms part of British territory. 

This provision for a separate notification makes it clear that no part of the 
territory mentioned in s. 9 is affected by [109] the Act in consequence of the noti- 
fication provided for in s. 2 ; and that if the Act has any operation there, it is sim- 
ply as the result of the will of the Lieutenant-Governor. The repeal of so much 
of Act VI of 1835 as affects the Oossyah Hills from the date when the Act came 
into force in the Garo Hills (namely, the Ist March, 1870) is of no practical 
importance ; this much of the Act was wholly obsolete. The Courts of Sudder 
Dewariy and Nizamut Adawlut, to which powers of superintendence had been 
given by the Act, had ceased to exist ; and by the 9th section of the High 
Courts’ Act (24 & 25 Viet., c. 104) this Court liad been vested with the same 
powers that the former Courts had. That the Government of India in the 
Legislative Council should take the opportunity of repealing this obsolete Act 
at the same time that it was dealing with the law applicable to the Garo Hills, 
is not to my mind sufficient ground for saying that the Legislature in 
September, 1869, made a declaration in respect of the Jynteeah, the Naga, or 
the Cossyah Hills similar to that which it had- made in respect of the Garo 
Hills. As to these last, certain provisions were absolutely enacted, and all 
that was referred to the Lieutenant-Governor was to fix a day from which 
they should take effect. 

The preamble declares the expediency of dealing with the Garo Hills, but 
says not a word about the others. The notification necessary to start the 
operation of the Act in respect of the Garo Hills has no effect in the Cossyah 
and other hills. Whether or not the Act shall ever come into operation at all 
in the latter, and if so, the extent to which effect shall be given to it, is left 
entirely to the discretion of the Lieutenant-Governor. The 2nd and 9th 
sections are not framed in the same form. The first directs that the Act 
shall come into operation and that the Lieutenant-Governor shall fix a datff of 
commencement, and merely leaves the particular date to be determined by the 
Lieutenant-Governor as is commonly done when the introduction of a new law 

requires some adjustment of the administrative machinery. 

• 

The fixing of such date is a ministerial not a legislative act ; but the deter- 
mination whether the law shall be applied at all [ 110 ] is not a ministerial, 
but a legislative act. As this determination was not arrived at by the Supreme 
Legislature, but was remitted to the discretion of the Lieutenant-Governor, it 
cannot be said that the Legislature excluded the Oossyah and Jynteeah Hills 
from the jurisdiction of the High Court ; it went no further than to say that if 
at any time the Lieutenant-Governor shall think fit to exclude them he may do ^ 
so. In tact, the Lieutenant-Governor did not avail himself of the power for 
two years after the passing of the Act, whereas he issued the notification under 
6. 2 within five months from that time, and it rested entirely with him to 
determine whether he ever would avail himself of it, and if so, in what district 
and to what extent. He might possibly have determined only to apply the 
provisions of s. 5, relatilig to the public revenue and rent, and of s. 7, as to 
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cesses, in one tract, while he applied the whole law in another. The Supreme 
Legislature could have no knowledge beforehand of what would be the results 
of the passing of, the Act. It certain)y cannot be said that the four hill tracts 
named in the x\ct were all in the same condition at the date of the passing 
of the Act of 1869, so that what was good law for one was necessarily appli- 
cable to the others ; if this had been so, the frame of the Act would have been 
different from what it is. If then it was uncertain whether the jurisdiction of 
this Court in the Gossyah Hills would ever be taken away at all, it cannot be 
held that it was actually taken away by the Supreme Legislature in the Act 
of 1869, and that all that was left to the Lieutenant-Governor was to make 
arrangements accordingly and to fix a date for the commencement of the oper- 
ation of the Act. 

It is consequently necessary to ascertain whether the delegation of power 
to the Lieutenant-Governor to remove the Cossyah and Jynteeah Hills from the 
jurisdiction of this Court by a legislative declaration was within the powers of 
the Legislative Council. On this point, the language of s. 22 of the Councils* 
Act appears to me to leave no boubt. 

Power is given to the Governor-General in Council at meetings for the 
purpose of making laws and regulations to [111] alter any laws and make laws 
for all persons, places, and Courts of justice in the Indian territories of Her 
Majesty : provided, inter alia, that such laws shall not in any way affect any of 
the provisions of the Councils’ Act. 

The law under consideration is a law made undoubtedly at a meeting of the 
Legislative Council of the Governor-General, and so far a good law ; and if it 
does not fall within one of the seven exceptions specified in s. 22, it has by the 
45th section of 3 & 4 Will. IV, c. 85, all the force and effect of an Act of 
Parliament ; but if it does fall within one of those exceptions, this last-mentioned 
enactment gives it no force at all. S. 22 of the Councils* Act having been 
substituted for the earlier provisions on the same subject (3 & 4 Will. IV, c. 85, 
s. 43, as modified by 16 <&17 Viet., c. 95, s. 23), the words of s. 45 — “ all laws 
and regulations made as aforesaid ” — only apply to laws properly made under 
s. 22 of the Councils* Act, and not within one of the exceptions. 

The Act oi Parliament requires that, ordinarily, all laws shall be 
made only at a meeting of the Council of the Governor-General held 
foiL the sole purpose of making laws and regulations, and at which certain 
persons are present. When laws are to be made otherwise, there is a 
specific provision according to the nature of the case, but these exceptional 
provisions are made by Parliament itself and. not left to the discretion 
of the Indian Legislature; and it is and has long been an established 
rule (s. 70, 3 4 Will. IV, c. 85, and s. 6, 24 & 25 Viet., c. 67) that the 
Governor-General himself shall not by himself, except when specially authorised 
by Parliament, exercise the power of making laws and regulations. It would 
not be possible for the Legislative Council validly to divest itself of its own 
functions and transfer them to the Governor-General alone. A law to suefa 
effect made by the Council would violate the provisions of both s. 6 and s. 15, 
wether that law purported to vest the Governor-General with legislative powers 
generally or specially, and would therefore, under the express words of s. 22, 
be ultra vires. But if this is so as to the Governor-General, surely it must be 
so as to the Leiutenant-Governor of Bengal. The same reasons which apply 
in the [112] one case for restraining the highest officer of the Grown in India 
from exercising legislative powers alone and for entrusting those powers only to 
a Council to^be exercised at a meeting at which not less than a certain nuipobw 
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of members shall be present, must apply with more force to a subordinate 
officer ; and s. Id is as muoh violated in one case as in the other. 

Therefore, in my opinion, the conferring on the Lieutenant-Governor power 
to remove the Gossyah Hills from the jurisdiction of this Court was ultra vires. 

If it was ultra vires, this Court is bound to take notice of the fact. The 
power formerly exercised by the Nizamut Adawlut in this tract of country was 
given to this Court by Act of Parliament (s. 9, 24 25 Viet., c. 104), and unless 

it has been validly taken away we are bound to exercise it. 

No doubt the Governor-General in Council, whatever constretion be put 
on the section referred to, has power to put an end to this Court’s jurisdiction 
in this tract of country, but no other authority in India can do so. But 
if the Governor-General in Council wishes to do it, he must proceed by 
the exercise of his legislative powers as created or declared by the Councils’ 
Act, and in no other way. The High Courts’ Act provides no new mode 
of legislation, but makes the jurisdiction of the High Courts subject to the 
legislative powers of the Governor-General in Council, which must be looked 
for elsewhere. If he shall proceed in any other way, this Court is constrained 
by the Act of Parliament to continue the exercise of its jurisdiction. 

But it is said that this view of the provisions of s. 22 of the Councils’ 
Act is at variance with that taken through a long course of years, as shown by 
a series of enactments, in which a somewhat similar mode of supplementing 
the action of the Legislative Council has been adopted. 

I think it unnecessary now to express any opinion as to the validity of 
the Acts referred to. Assuming them to have been validly enacted, their 
existence does not support the argument that the mode of legislation adopted in 
Act XXII of 1869 is only that which has been constantly adopted without 
objection ; and that as it cannot be assumed that this mode of legislation 
tiis] has escaped the observation of the Imperial Parliament, it has the 
warrant of a tacit approval. 

It appears to me that a distinction must be drawn between provisions by 
which the carrying out of the declared decisions of the Supreme Legislature is 
furthered, and provisions which give a power to act independently of the dis- 
cretion of the Council of the Governor-General. As an example of the one, I 
may take s. 385 of Act VIII of 1859, or s. 445, Act XXV of 1861. These*are 
laws intended to be eventually of universal application in British India (the 
latter, re-enacted in X of 1872, is now, with very few exceptions, the only law 
on the subject); the actual introduction of these enactments was in certain tracts 
of country postponed, atid made to depend on the discretion of the Local 
Government. The Supreme Legislature had considered these laws and adopted 
them as laws to be eventually in force everywhere ; but instead of declaring 
that they were to take effect everywhere at once, it was concent to declare the 
ultimate law and leave the Local Governments to advance up to this standard 
as fast as they conveniently could. When a Local Government declared such a 
law to be in force, it was merely parting with a power of delay conferred upon 
it ; it did not make any law ; the law introduced was the law made by th^ 
Governor-General in Council with the express intention that it should become the 
law of the particular tract of country in due time. But Act XXll of 1869 does 
not stand on precisely the same footing. There was no expression of a de- 
termination by or desire of the Legislative Council that eventually the Jynteeah 
Hills, the Naga Hills and the Cossyah Hills should be reduced to the same 
condition as the Garo Hills ; at the most it can only be said that there was an 
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expectation that such a measure might become necessary. But an attempt 
to provide beforehand for the contingency of such a state of things arising in 
the former as then warranted the hatroduction of the measure into the Garo 
Hills, does not amount to a determination that this was the law which it was 
desirable to put into force in all Jbhese hill tracts ; had this been the intention 
of the Legislature, I should have expected it to have been expressed in plain 
language. 

The provisions of s. 39, Act XXIII of 1861, do not affect my view of this 
matter. This section allows a Local Govern-[ll4]ment, with the previous sanc- 
tion of the Governor-General in Council, to annex any restriction, limitation, or 
proviso it may think proper when extending the Code of Civil Procedure to any 
territory not subject to the general regulations ; but this is merely another form 
of delaying the full extension of the Code. So far as the Code obtains operation, 
it is still, because the extension is, pro tantOf a carrying out of the intention of the 
superior Legislature that this shall be sooner or later the law in the particular 
tract of country. As I read the section, no power is given to amend the law 
itself ; it is only a power to keep some portion in abeyance or to make its oper- 
ation contingent on something external to it, which again is only another form 
of postponing its full operation. 

A very large number of the Acts referred to in the schedule submitted to 
us of Acts containing delegation of powers is of the same character. The subject 
of many is limited, but the mode of legislation is substantially the same. The 
general law on each subject is propounded by the Legislature ; the gradual appli- 
cation of it is entrusted to some authority named in the Act. In form, it may 
be that the law is made for one or more named members of a class with power 
to extend it to others ; but in effect, this is making a law foi* the class with a 
power granted to the Local Government to introduce it more or less rapidly as 
may seem fit. The distinctive feature in my opinion is, that in each of these 
cases the law is constructive by addition to, or remodelling of, the Statute law 
then existing as to each class of subjects under the directly exercised discretion 
of a legislative body ; whereas Act XXII of 1869, as far as we are now con- 
cerned with it, is destructive, and operates merely to terminate the operation 
of established laws. 

There is another class of Acts in which there is apparently a clear delega- 
tion of legislative power. I refer to Acts which contain a provision giving 
power to make rules or bye-laws, and to impose taxes or fix fees and charges ; 
but these are clearly distinguishable from such an Act as Act XXII of 1869, 
so far as we are concerned with it now, which is only so far as it gives power 
to the Lieutenant-Governor to repeal s. 9 of 24 & 25 Viet., c. 104. Whether 
the powers conferred in these Acts to C118] make rules and bye-laws can in 
all cases be defended, is a matter 1 need not discuss. All legislation of 
this class is subordinate to, and in furtherance of, the defined object of each 
particular Act. 


*[Sec. 39 : — When, under the provisions of section 385 of the said Act, the Act is extended 
to any part of the territories not subject to the General Regula- 
^ Extension of Act to Non- tions of Bengal, Madras, and Bombay, it shall be lawful for the 
JEtegulation provinces. Government to which the Territory is subordinate to declare 

that the Act shall take effect therein subject to any restriction, 
limitation, or proviso which it may think proper. In such case the restriction, limitation, 
or proviso shall be inserted in the declaration or notification of such exteiision. When the 
Act is extended by the Local Government to any territory subordinate to such Government, 
and such extension is made subject to any restriction, limitation, c>r proviso, the previous 
sanction of the Governor-General of India in Council shall be requisite.J 


740 



bubaH ABD book siKGH [1877] l.L.R. 3 Cal. 116 

The case of Biddle v. Tariney Churn Banerjee (l Tay. & Bell, 390), at 
p, 409, and again at p. 479 of the report, is authority for holding that, while the 
validity of rules which can be brought within the definition ^f ministerial acts 
is undoubted, the validity of other rules such as therein mentioned, — namely, 
rules imposing a penalty directly, or granting power or compelling discovery, — is 
open to grave doubt, if indeed the case does not go so far as to rule that they 
are absolutely invalid. It is foreign to my present purpose to discuss that case ; 
it is enough to show that the delegation relied on does not stand unquestioned, 
but that there is very high authority for doubting its validity. As I have 
referred to this case, 1 take the opportunity of observing that it seems to me 
strongly to support the earlier part of my judgment. At page 406 the 
learned Chief Justice, Sir Lawbence Peel, observes : '* The Legislature of 
India, though it possesses large legislative powers, is still a limited Legislature, 
and exercises a delegated authority of making laws. Independently of the 
territorial limits assigned to its power of making laws, there are other limits 
imposed which the Legislature must not exceed ; and it is the province of the 
Courts of justice of the country to decide on the legality of Acts of the Legis- 
lature, if a suit be instituted to decide whether the Legislature has or has not 
exceeded the limits within which it may legislate.” Again, at page 479, as I 
understand the judgment, he assumes as undoubted that delegation of legislative 
authority by the Indian Legislature is beyond its powers, the question being in 
each case whether there has or has not been such delegation. 

The Acts which are most analogous to the Act under consideration, so far 
as we have now to deal with it, are few in number ; they have been termed 
deregulationizing Acts. 

Act XXI of 1845 was passed while the 3 and 4 Will. IV., c. 85, was in force ; 
the power of legislation was then vested [116] in the Governor-General in 
Council. This Act does not make any transfer of that power, but simply 
declares that the same authority in which the legislative power rested, viz., the 
Govern or- General in Council, may by order in Council do certain things. The 
same remarks apply to Acts VI and XI of 1846. 

After the passing of 16 & 17 Viet., c. 95, we come to the Sonthal Districts’ 
Act XXXVII of 1855. This dili’ers in form from Act XXII of 1869, and is 
distinctly a legislative declaration by the Governor-General in Council. Jhe 
Lieutenant-Governor has, by s. 6, to give effect to it by proclamation ; but this 
obviously is a merely administrative action. The power to allow an appeal in 
cl. 1, s. 4, notwithstanding the declaration in that section that all decisions 
and sentences passed according to the provisions of the Act are final, is a power 
to relax the stringency of the Act in the direction of the general law. 

The Chittagong Hill Tracts’ Act XXII of 1860 approaches, in some res- 
pects, more nearly to the form of the Act under consideration. Whether any of 
its provisions are open to question is beyond the scope of my present enquiry. 
So far as the abolition of the jurisdiction of the Courts of civil and criminal 
judicature is concerned, the direct and undoubted authority of the Governor- 
General in Council has been exercised. In the Eohilkhund Act XIV of 1861^ 
there is a slight change of form. While the Supreme Legislature makes a 
direct declaration in respect of certain tracts specified in the schedule, it gives 
power to the Lieutenant-Governor, North-Western Provinces, to define the 
portions of Pergunnas Juspoor and Kashipore in the district of Moradabad, 
which are to be subject to the Act ; but it does not give him power to include 
these pergunnas or not at his pleasure and at such time as he may think fit. 
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There is no provision for more than one proclamation giving effect to the Act. 
This Act approaches to, but does not reach, the form of Act XXII of 1869. 

Act XXIV *^of 1864 is wholly different ; it validates rules previously 
made. As far as it empowers the Local fJovern men t to extend any Begulation 
or Act then in force, it may be said to Cll7] give legislative power, but this is 
not such a power as is now in question, and whether such powers have been 
rightly or wrongly giveh is a matter on which I express no opinion. 

On the whole, then, I am of opinion that the jurisdiction of this Court in 
the Oossyah and Jynteeah Hills has not been validly taken away, and that we 
are bound to entertain the appeal. 

Macpherson, J. — In my opinion the Governor-General in Council has 
power by legislation to remove from the jurisdiction of this Court a district over 
which the Court was declared by the Letters Patent to have jurisdiction. That 
power seems to me to be expressly conferred by s. 9 of 24 & 25 Viet., c. 104— 
without which section legislation on the subject would be wholly prohibited by 
the proviso in 24 & 25 Viet., c. 67, s. 22, that the Governor- General in Council 
shall not have the power of making any law which shall repeal or in any way 
affect any of the provisions of that Act or of any Act passed in the same session, 
or thereafter to be passed, in anywise affecting Her Majesty’s Indian terri- 
tories or the inhabitants thereof. 

These two Statutes, 24 & 25 Viet., c. 67 and c. 104, were passed within a 
few days of each other (one on the 1st of August, and the other on the 6th) ; 
and I think it clear that it was intended by ss. 9, 11, and 13 of the later Act to 
preserve to the Governor-General in Council certain legislative powers which 
otherwise, by reason of the proviso, in s. 22 of c. 67, the Governor-General in 
Council would not have had. A consideration of the terms of the High Courts 
Act will show that the matters covered by the three sections 9, 11, and 13 — in 
which alone the legislative powers of the Govern or- General in Council are 
saved, — are the only matters relating to the High Court in respect of which the 
Governor- General in Council was intended to have legislative powers. And the 
express saving of these powers in ss. 11 and 13 was necessary, because those 
sections relate to matters not included or dealt with in s. 9. The Governor- 
General in Council has no legislative power in relation to the High Court save 
what is reserved to him by 24 & 25 Viet., c. 104 ; and the Letters [ll8j Patent 
could give no such power not alceady given by that Statute. 

Although I do not doubt that the conclusion arrived at in Meare's case 
(14 B. L. R., 106) was correct, I do not concur in the construction there put 
upon these two Statutes. I dissent wholly from theliheory, which seems tC be 
the basis of the late Chief Justice’s decision in Meare*$ case (14 B. L. R., 106), 
that a declaration of jurisdiction contained in the Letters Patent can be affected 
by legislation by the Governor- General in Council, because the declaration in 
the Letters Patent is not a “ provision of the Act” within the meaning of s. 22. 
In my opinion it is a provision of the Act within the meaning of s. 22, and as 
such the legislative powers of the Governor-General in Council would be wholly 
t barred in respect of it were those powers not given or reserved to the Governor- 
General in Council by s. 9 of the High Courts’ Act. It it only so far as legis- 
lative powers are expressly given or reserved by 24 and 26 Vict., o. 104, that 
the Governor-General in Council has any legislative authority over the juris- 
diction, Ac., of the High Court. Section 9, however, does seem to me to give 
the Governor-General in Council plenary powers of legislation as regards the 
jurisdiotfon. ‘?For I read that section as declaring that the Court shall have and 
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eiroroise all sueh civil and other jurisdiction, original and appellate, and all 
such, powers in relation to the administration of justice in the Presidency, as 
the Letters Patent shall direct : and sav^ as by the Letters^Patent otherwise 
directed, and subject and without prejudice to the legislauve powers of the 
Governor-General in Council in relation to the matters aforesaid (i. e., all the 
matters mentioned in s. 9, with which the Grown is authorized to deal in 
the Letters Patent), the Court shall have and exercise all jurisdiction and 
every power, &c., in any manner vested in the abolished Courts (Supreme and 
Sudder) of the same Presidency. The section, in short, vested in the new 
Court all the jurisdictions and all the powers of every description of the two 
abolished Courts, except so far as those jurisdictions and powers might be 
altered or taken away by [119] the Letters Patent or by subsequent legislation 
by the Governor-General in Goucil. 

This construction of the Statute no doubt leads to the conclusion that the 
Governor-General in Council has power to alter wholly, and to take away, the 
jurisdiction of the High Court,— and further, that the Governor-General in 
Council is the only authority in India by which the jurisdiction or powers of 
this Court can be altered or in any way affected. Nevertheless, it appears to 
me to be the right construction : and it is the construction which, as a matter of 
fact, was invariably put upon the law up to the time of Meares case (14 B. L. B., 
106). If it be the right construction, it cannot be questioned that the 
Governor-General in Council could legally remove the Cossyah and Jynteeah 
Hills from our jurisdiction. 

But it is argued that if the Governor-General in Council had this power, 
it has not been legally exercised, inasmuch as the Governor- General in Council 
did not attempt or profess to remove the Cossyah and Jynteeah Hills from the 
jurisdiction of the High Court, but merely passed an Act authorising the 
Lieutenant-Governor to remove them if he at any time should think fit to do 
so. And it is contended that a removal by an order based on the authority 
thus given to the Lieutenant-Governor of Bengal is not legal. 

It is an undeniable fact that the Governor-General in Council did by Act 
XXII of 1869 empower the Lieutenant-Governor of Bengal at his pleasure to 
extend the provisions of the Act to the districts in question, and that by virtue 
of the power so conferred on the Lieutenant-Governor those provisions have 
since been extended in the manner contemplated. 

The first question which here arises is whether the Govemor-GenersA in 
Council having passed such an Act, this Court can decline to recognize or be 
bound by it, on the ground that it was ultra vires of the Governor-General in 
Council to legislate in such a fashion, i. e., to delegate to the Lieutenant- 
Governor of Bengal fundtions which were expressly vested in the Governor- 
General in Council. In considering this matter, it is necessary to go back a little 
and see what the legislative powers of the Governor-General in Council really are. 

[120] The Statute 3 & 4 Will. IV, o, 86, s. 43, gave the Governor-General 
in Council power ta make laws for repealing or altering any laws or regulations 
whatever then in force or thereafter to be in force (in British India, &c.), and 
for all persons of whatever nationality, — and for all Courts of justice whether^ 
established by Eoyal Charter or otherwise, and the jurisdiction thereof , — save 
and except that the Governor-General in Council was not to have power by 
legislation to repeal or alter any of the provisions of that Act (3 & 4 Will. IV., 
0. 85) or of any Act to be thereafter passed affecting the East India Company 
of the said territories, or the inhabitants thereof, &o. This power of legislation 
was (s* 44) subject to the right of the Court of Directors to disallow any law 
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which might have been passed, which was thereupon (i.e., if disallowed) to be 
repealed. By s. 45 it was enacted, — and this section stands unrepealed to the 
present day, — thajlb all laws made as aforesaid (i.e., by the Governor-General in 
Council under the powers given by that Act) ** shall be of the same, force and 
effect within and throughout the said territories as any Act of Parliament would 
or ought to be within the same territories, and shall be taken notice of by 
all Courts of justice whatsoever within the same territories in the same 
manner as any public Act of Parliament would and ought to be taken notice 
of : and it shall not be necessary to register or publish in any Court of justice 
any laws or regulations made by the said Governor-General in Council.” 

By the Statute 16 & 17 Viet., c. 95. the Council of the Governor-General 
for legislative purposes received a new constitution ; but the legislative powers 
of the Council and the effect to be given to its Acts remained as they were 
under Statute 3 & 4 Will. IV., c. 85. 

The Statute 17 18 Viet., c. 77, s. 3, empowers the Governor -General in 

Council, with the consent of the Home authorities, from time to time, by 
proclamation, to take any district under the immediate management of the 
Governor-General of India in Council, and thereupon to give all necessary 
orders respecting the administration of such district, or otherwise to 
provide for the administration thereof. But it is expressly [1213 provided that 
no law or regulation in force in any such district at the time it is so taken 
under the immediate management of the Governor- General of India in Council 
shall be altered or repealed except by law or regulation made by the Governor- 
General of India in Council. 

Then came the Indian Councils* Act, 24 & 25 Viet., c. 67, which again gave 
a fresh constitution to the Council of the Governor- General for making laws 
and regulations. This Act, however, to describe it generally, left the legis- 
lative powers of the Governor-General in Council unaltered, save that local 
Legislatures were re-established and certain matters appertaining more peculiarly 
to the executive were declared (s. 19) not to be cognizable without the previous 
sanction of the Governor-General. The legislative power, which was taken 
away from the Presidencies of Madras and Bombay by 3 & 4 Will. IV., 
c. 8, was, in a modified degree, restored to them ; and the establishment of a 
local Legislature for Bengal was authorized. The legislative powers conferred 
on*the Governor-General in Council by 3 & 4 Will. IV., c. 85, were left 
unimpaired, but under the new Act, 24 & 25 Viet,, c. 67, were to be exercised 
for the most part in matters of more general administration and such as 
affected the interests of the Indian Empire at large. In the preamble of the 
Councils’ Act it is merely recited that it is expedient that the provisions ^ of 
former acts of Parliament respecting the constitution and functions of the 
Governor-General in Council should be consolidated, and in certain respects 
amended. The second section repeals ss. 40, 43, 44, 50, and certain other 
sections of 3 & 4 Will. IV., c. 85 ; and it is declared that all other enactments 
then in force with relation to the Council of the Governor-General of India or 
to the Councils of the other Presidencies shall continue in force, “ save so far 
m&B the same are altered by or are repugnant to this Act.” Section 22 declares the 
powers of the Governor-General in Council as regards the subjects of legisla- 
tion. It is, in truth, a mere re-enactment of the repealed s. 43 of 3 & 4 Will. IV., 
c. 85, altered formally and with reference to the changes which were being 
made in the constitution of the Council. It gives the Governor-General in 
Council pow^ to repeal or alter [122] any existing law of whatever kind, save 
that it expressly provides that the Governor-General in Council shall not have the 
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power of making laws or regulations which shall repeal or in any way affect any of 
the prosrisions of the Act (24 & 25 Viet., c. 67) itself or any of the then unrepealed 
sections of 3 & 4 Will. IV, c. 85, and 17 A 18 Viet., c. 77, aq4 certain other 
Statutes named, — and save also that the Governor -General in Council shall 
not have power to make laws which repeal or affect any provisions of any Act 
passed in the then present Session of Parliament, or thereafter to be passed, in 
any wise affecting Her Majesty’s Indian territories or the inhabitants thereof. 

The 3 & 4 Will. IV, c. 85, remains in force, except so far as it is expressly 
repealed or is repugnant to the Councils* Act. Section 45 is still unrepealed, 
though the Councils’ Act repeals the two sections immediately preceding and 
s. 50 which follows it. And there is nothing in s. 45 repugnant to the Councils’ 
Act. Therefore, it is clear that s. 45 is still in force, and applies to all laws made 
by the Governor-General in Council under the Councils’ Act. Of course an Act 
passed by the Governor-General in Council in contravention of s. 22 of 24 A 
25 Viet., c. 67, would not be an Act duly passed, the legislative powers of the 
Governor-General in Council being by that section expressly barred in such 
cases. But an Act pasesd by the Governor- General in Council under the 
Councils’ Act, and not falling within any of the prohibitions tlierein contained, 
seems, under s. 45 of 3 & 4 Will. IV, c. 85, to have the same effect hero as an 
Act of Parliament would or ought to have ; and it must be taken notice of by 
us in the same manner as any public Act of Parliament. If this be so, this 
Court has no power to question the authority of the Governor-General in 
Council, if once satisfied that the Act is not within any of the prohibitions of 
the Councils’ Act. For there is no doubt that, had a public Act of Parliament 
been passed in the same terms as Act XXII of 1869, we should have been 
bound to accept it without question. 

But, if it be open to me to question the authority of the Governor- 
General in Council to pass a law which does not fall [123] within any of 
the restrictive provisions of 24 & 25 Viet., c. 67, I am unable to say that 
the Cossyah and Jynteeah Hills have not been legally removed from the 
jurisdiction ot the High Court. By s. 4 ot the Act, the Governor-General in 
Council did expressly remove the Garo Hills from our iuriscliction, leaving 
it, however, to the Lieutenant-Governor of Bengal to fix the date from 
which the removal was to have effect. Then (ss. 5-8) the Governor-General 
in Council practically left it to the Lieutenant-Governor to provide, as he 
should think fit, for the administration in all respects of the district, and 
gave authority to the Lieutenant-Governor to. extend to the Garo Hills any 
law, or any portion of any law, then in force in the other territories subject 
to the Lieutenant-Governor, or which might thereafter be enacted by the 
Council of the Governor-General, or of the Lieutenant-Governor, for making 
Laws and Begulations. 

As regards the Cossyah and Jynteeah Hills, after, in s. 3, repealing Act VI of 
1835 (which repeal, it may be noted, did not of itself in any way affect the jurisdic- 
tion of the High Court over those Hills), the Governor-General in Council by s. 9 
empowered the Lieutenant-Governor from time to time to extend, mulatic 
mutandis, all or any of the provisions contained in the other sections of the^ 
Act to the Cossyah and Jynteeah Hills. It is left to the Lieutenant-Governor 
to say whether these districts shall be removed from the Court’s jurisdiction or 
not,— and also, if removed, what law shall be administered in them. No doubt 
the whole future position of the Cossyah and Jynteeah Hills is left absolutely 
to the discretion of the Lieutenant-Governor. For all that is really decided by 
the Governor-General in Council is, that it is fit and proper that the Cossyah 
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and Jynteeah Hills shall be removed flom the jurisdiction of the High Court 
if the Lieutenant-Governor shall think it right at any time that they shall be 
so removed. ISo other matter is aotuaUy decided by the Governor-General in 
Council than that it is right that these districts shall be made over wholly to 
the Lieutenant-Goevrnor*8 control, if and when he chooses to take them over. 
It is impossible to deny that this is practically an entire delegation to the 
Lieutenant-Governor by the Governor-General in Council of the legislative 
powers of [124] the Council. But on what precise grounds can I say that such 
delegation is illegal ? The Act does not fall within any of the restrictive provi- 
sions of the Statute 24 & 25 Viet., c. 67 ; and there is no positive law which 
prohibits such delegation. The question is really one of intention, — what 
powers did the Supreme Legislature intend to confer on the subordinate Legis- 
lature, the Council of the Governor-General of India for the purpose of making 
Laws and Eegulations ? 

Reading the Councils* Act with the High Courts* Act 24 & 25 Viet., c. 104, 
it is sufficiently clear that the intention of the Supreme Legislature was that 
the jurisdiction of the High Court should remain as defined in the Statute, 
c. 104, except so far as otherwise declared by the Letters Patent or by the legis- 
lative enactments of the Governor-General in Council. And it is fairly argued 
that if the Statutes gave no power of legislation in such matters to any authority 
in India save the Govern or- General in Council, it could not have been 
the intention that the Governor-General in Council should by legislation 
confer on the Lieutenant-Governor those powers which it was clearly 
intended should be exercised by the Governor-General in Council alone. 
But although I do not doubt that the Governor-General in Council is the only 
authority in India who can by legislation affect the jurisdiction, of this Court, 
I am not prepared to say that if the Legislative Council of 'the Governor- 
General passes an Act declaring that such rules affecting the jurisdiction as 
the Lieutenant-Governor may make shall have the effect of law, and if rules 
affecting the jurisdiction are thereupon made by the Lieutenant-Governor, the 
alteration of the jurisdiction would be otherwise than by the Governor- 
General in Council in exercise of his legislative powers. For if we hold that 
the Governor-General in Council must, if the object is to affect the jurisdiction 
of this Court, do it by the direct act of the Council assembled for the purpose 
pf making laws and regulations, and cannot do it through authority given by 
th^t Council to the Lieutenant-Governor or any other functionary, we are in 
fact legislating and imposing a restriction on the legislative powers of the 
Governor-General in Council which is not imposed by the Statute. 

[126] There are, as I have said, grounds for krguing that the intention was 
that legislation to affect this Court*s jurisdiction slTould be by the Governor- 
General in Council directly and not by delegation. On the other hand, the Statute 
does not expressly say so ; and it might have been expected to say so if such had 
really been the intention, inasmuch as for years prior to the passing of the 
Statutes of 24 25 Viet., powers of legislation had been delegated repeatedly 

by the Governor-General in Council to the Lieutenant-Governor and other 
executive officers, and it may be presumed that in framing these Statutes pro- 
^ vision would have been made against a repetition of the evil, had it been deemed 
in fact to be an evil. 

Act XXII of 1869 is certainly an exceedingly strong instance of legislation 
by the Governor-General in Council in a manner amounting to a delegation to 
the Lieutenant-Governor of Bengal of the legislative powers of the Council. 
Still powers of a similar nature (though usually not so extensive) have 
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constantly for years past been givetf^by the Governor-General in Council by 
legislation to various executive authorities. It is very difficult, for example, 
to distinguish in principle the present caseJrom that of the Civ^ Procedure Code 
(Act VIII of 1859), which by s. 385 took effect in any part of the territories 
not subject to the general regulations only when extended thereto by the 
Governor-General in (Executive) Council or by the Local Government to which 
the particular territory happened to be subordinate. In like manner, the first 
Criminal Procedure Code (XXV of 1861) took effect in Non Eegulation Districts 
only when extended to them by the Governor-General in (Executive) Council 
or by the Local Government to which the territory was subordinate. It is 
substantially neither more nor less than a delegation of legislative authority to 
say to the Lieutenant-Governor or any other officer, — “ Here is a new Code ; 
but it is left wholly to your discretion to decide whether — and if at all, when — 
it is to be applied to such and such territories now under your government.” 
The principle in these and other such cases is really the same as in the case 
now before us. Yet, such delegations are frequent. 

[126] Altogether, I do not think that the passing of Act XXII of 1869 was 
absolutely ultra vires of the Governor-General in Council. And after the 
course of practice which undoubtedly has been followed in this matter for very 
many years, I should certainly decline to declare such an Act to be beyond the 
powers of the Governor-General in Council, unless I considered it clear beyond 
all question that it was so. 

I think, therefore, that we have no jurisdiction to entertain this appeal. 

Various important points which I have not touched upon have been 
discussed in the course of the argument. But in the view which I take of the 
position of the Legislative Council of the Governor-General with reference to 
this Court, it seems to me unnecessary to go further into them. 

Pontifex, J. —I concur in the judgment of Mr. Justice Macpherson. 

Jackson, J. — Assenting, as I do, to the decision in Feda HosseirCs case 
(I. L. K., 1 Cal., 431), and being therefore of opinion that the jurisdiction of the 
High Courts can be affected by legislative action of the Governor-General of 
India in Council, and by no other authority in this country, I have only to 
consider whether our jurisdiction has been validly taken away, and whether, if 
we should think otherwise, we are competent to give effect to our opinions. 

It is contended on behalf of the Crown that the jurisdiction of this Court 
over the Cossyah and Jynteeah Hills was put an. end to by a notification of the 
Lieutenant-Governor of Bengal, dated 14th October 1871, which notification 
purports to have been issued •under the authority of the 9th section of an Act 
of the Governor-Generalln Council, called Act XXII of 1869, which received 
the assent of the Governor-General on the 24th September of that year. 

It is further contended that the clause of this Act which empowered 
the Lieutenant-Governor to issue such proclamation is a law made by the 
Governor-General in Council under the [127] authority of 24 & 25 Viet., c. 67; 
that by virtue of clause 46, 3 & 4 Will. IV, c. 85, a law so made is of the same 
force and effect in India as any Act of Parliament, and that, consequently,^ 
neither this nor any other Court in India is competent to inquire into the 
validity of the Act or to question the mode in which the Legislature carries 
out its conclusions. 

I will address myself first to the latter branch of this argument, and 
for this purpose it is necessary to state what my opinion is regarding the 
constitution and powers of the Indian Legislature. 
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This body is composed of the memWirs of the Executive Government, with 
the addition of certain persons (not to be less than six or more than twelve in 
number) nomirnited by the Governor-General as members of the Council for 
the purpose of making laws and regulations only. It derives its powers from 
Parliament and from no other, source (see Forsyth's Oases and Opinions on 
Constitutional Law, page 17; see also 1 Harington's Analysis, Part I, 
section J), and those powers are to be exercised in a particular manner and 
are compassed by certain bounds. 

The powers in question, sparingly granted at first, subjected originally, and 
down to 1834. to the necessity of registration in the Supreme (3ourts, and there- 
after to the inspection and control of both Houses of Parliament, were gradually 
enlarged by successive regulating Acts, until they reached their present limits. 
They are now defined by the Statute known as the Indian Councils’ Act, 
1861. By that Act the Council, when constituted for legislative purposes, was 
declared absolutely incapable of transacting any business or entertaining any 
motion other than the consideration and enactment, or the introduction, of 
measures of a legislative kind, except that it might amend the rules for the 
conduct of its business which had been made before it came into existence. The 
legislative powers committed to the Governor-General in Council are described, 
and the restrictions on them set forth, in the 22nd clause of the Statute. 

It was observed during the argument that there is a distinction between 
the grant of powers which are absolute, except as to matters expressly reserved, 
and that of powers extending [128] only up to certain limits, not beyond ; it was 
contended that the former of these was the description applicable to the powers 
of the Indian Legislature. It seems to me that the contrary is the case for 
the following reasons : — The section which defines and guards by various 
jjrovisos the powers conferred for legislative purposes, is thus entitled, 

‘ Extent of the powers of the Governor-General in Council to make laws and 
regulations at such meetings,” It is no doubt one of the rules for construing 
Statutes that no weight is to be allowed to the marginal notes, nor should I 
refer to this one, but that the powers for like purposes entrusted to Governors 
in Council are similarly defined in ss. 42 and 43, and such defining clauses 
are afterw'ards referred to in s. 48 as provisions limiting the power of the 
Governors in Council. 

The powers expressly conferred by s. 22 are — 

c 

“ Subject to the provisions heroin contained to make laws and regulations, for repealing, 
amending or altering any laws or regulations whatever now in force, or hereafter to be in 
force, in Indian territories, and to make laws and regulations for all persons, and for all 
Courts of justice whatever, and for all places and things whatever within the said territories 
and for all servants of the Government of India within the dominions of Princes or States in 
alliance with Her Majesty.” 

This language appears to me to contemplate the exertion and exercise of 

the legislative mind of the Council in relation to the subject-matters indicated, 

and not to include the enabling of any person or any body of persons to repeal 

laws at their pleasure, or to make laws for Courts of justice or the like. 

% 

But before pursuing this topic further, I return to the question of the 
competency of this Court to discuss the validity of the Act ; and on this point 
1 think that one argunaent may be derived in favour of the opinion which I hold 
from the very provision of the Act of Will. IV, on which the advisers of the 
Crown have placed so much reliance. If we are to interpret the 45th section 
of that Statute in the way contended for, and the words are given the fullest 
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sense of whioh they are susceptible^ it would be necessary to hold that an Act 
of the Indian Legislature once passed, whether it observed or transgressed 
the provisos, would be good and valid until repealed for the words 
Cl2S] of the section are that all laws and regulations made as aforesaid 
(which means, vide s. 44, ‘ by the said Governor- General in Council made ') so 
long as they shall remain unrepealed shall be of the same force and effect,” &o. 

Now, it is not contended that a law and regulation made by the Governor- 
General in Council, forbidding the Secretary of State from borrowing money in 
England for the service of India, or altering the Mutiny Act, would be valid, 
or would have any force or effect, and therefore some limitation must be put 
upon the sweeping terms of s. 45. But it seems manifest that Parliament must 
have had in mind the possibility and propriety of such laws being questioned 
on grounds apart from the breach of any of the provisos contained in s. 22. 

For s. 24 expressly provides that — 

** no law or regulation made by the Governor- General in Council .... 
shall be deemed invalid by reason only that it affects the prerogative of the 
Crown 

and s. 14 provides that — 

“ no law or regulation made by the Governor- Goner al in Council, in accordance 
with the provisions of this Act, shall be deemed invalid by reason only that the 
proportion of non-official members hereby provided was not complete.” 

Clearly, therefore, in these cases it was thought necessary to protect the laws 
in question from being called in question, and the place of question must 
certainly have been the Courts in this country. 

From those premises, therefore, —the limited character of the Legislature, 
the conspicuous absence of sovereign or even general powers, the language of 
the Statute in s. 48, and the provision against challenge on specified 
grounds, — T deduce the opinion that the Courts in India must have the power 
of examining the Acts of the Indian Legislature for the purpose of inquiring 
whether they have been made in accordance with the limited (though doubtless 
extremely large) powers conferred by a Parliament, and also in the manner 
prescribed by Statute ; and further, that the effect and force attributed to such 
Acts by s. 45 of 3 & 4 Will. IV, c. 85, belong only to laws passed under those 
same conditions. • 

[130] But it is further contended that if the Courts have any such power, 
it can only apply to the provisions touching forbidden subjects, or to those 
connected with the enacting machinery which are contained in the Statute, and 
that it cannot extend to criticising the mode in which the Legislature thinks fit 
to carry out its intentions. If this were so, my answer to the objection would 
be that, in the case before us, the Legislature has expressed no intention at all, 
but has merely given anticipativo sanctions to any course which the Local 
Government may at any time think fit to take in reference to a matter as 
extensive and important as any matter can be. But I think this Court is bound, 
v^here its jurisdiction is concerned, and more especially in a matter of criminal 
jurisdiction, to examine every objection to the validity of an Act, not of coufse 
in a captious spirit, remembering indeed that it is under the Legislature, but 
laso that both are the creatures of Parliament. 

I have already said that the language of the 22nd clause of the Indian 
Councils’ Act appeared to me not to warrant the handing over to any specified 
person the power to repeal or to make laws, and it is manifest that such is the 
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effect of jgi. 9, Act XXII of 1869. It ib fact enables an aathorit^r. quite 
distinct from the Government of India, in either its legislative or its executive 
capacity, to abolis^ if it thinks fit all tribunals and all constituted authorities 
in a given tract of country, and to do so at any future time, and with reference 
to a condition of things not even approximately understood by the Legislature. 
In point of fact, the discretion entrusted to the Lieutenant-Governor was not 
exercised till more than two years after the passing of the Act — was not 
exercised at all by the Lieutenant-Governor in ofiSce when it was passed, nor 
even was that Lieutenant-Governor a member of the Council which passed it; 
for the Act, as is well known, was passed at Simla, where, by Statute, the 
Lieutenant-Governor of the Punjab, and not the Lieutenant-Governor of 
Bengal, sits in the Indian Legislature. 

It seems to me, therefore, clear that the mind of the Governor-General in 
Council was not, and could not, have been applied at all, for legislative 
purposes, to the circumstances of the [131] Cossyah and Jynteeah Hills in or 
about October 1871, and that he did not by any law, at that or any other time, 
take away 'the jurisdiction of the High Court The Legislature being competent 
to take away by a law this Court's jurisdiction, might also, no doubt, by a law 
declare that at the end of two years such jurisdiction should cease ; but it made 
no such law, and evidently had not made up its mind upon the subject one 
way or the other. 

Bentham, in his Chrestomathia (Vol. VIII, Works, page 94, Note), defines 
a law as — 

** a discourse expressive of the will of some person or persons to whom, on the 

occasion and in relation to the subject in question, whether by habit or express oiigagemont, 
the members of the community to which it is addressed are disposed to pay obedience 

and he gives a very similar definition elsewhere (Vol. Ill, p. 215). A regula- 
tion can be hardly a less positive or determinate expression of will 
enforced by sanction. If a law includes a declaration that a given person may 
do, or not do, a particular thing as ho chooses, and if the permissive enact- 
ment in 8. 9, Act XXII, is a lawful exercise of the legislative power conferred 
on the Governor- General in Council, then it would be equally within that 
power to enact that it should be competent to the Lieutenant-Governor to 
abrogate and to re-introduce at his pleasure the whole of the existing law in 
every part of the Lower Provinces. That, it will doubtless be said, would be a 
lawful but an absurd and culpable stretch of legislative power ; and it ought to 
be assumed that no such extravagance could emanate from the Governor- 
General in Council ; but in truth the case supposed is not by many degrees 
removed from the case before us, only the character of such an Act is palpable 
when applied to our own case, which escapes observation when it refers to a 
distant and little known object. At any rate, the argument for the Crown is 
capable of being pushed to the most dangerous lengths ; and if the case appeared 
to me only doubtful, I should think it more reasonable to conclude that Parlia- 
ment had not intended to allow a latitude which might, though it presumably 
would not, be so abused. 

But there are other reasons which, as I think, point with equal plainness 
to the same conclusion. Parliament itself seems [132] to have commented on 
this matter, in some places indirectly, in others directly. 

The 25th section of the Indian Councils' Act recites that it has been 
doubted whether the Government of India had the power of making rules or 
laws for the non-regulation Provinces otherwise than by way of forpaal 
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Jegislation; and itthen proceeds tovalidateall such rules or laws made prior to the 
‘^l^sing of this Act. Now, irrespectively of what seems to me the unmistakable 
provision in favour of past rules only, itoccurs to me to asbiwhy, if the powers 
of the Indian Legislature have as wide an extent as is claimed for them, resort 
was had to the authority of Parliament in this matter ? Why should not the 
Governor-General in Council have passed an Act legalizing such rules of previous 
date, and permitting them for the future ? It was, it seems to me, because 
its powers were considered unequal to that strain, and because Parliament, in 
legalizing the past, thought it not right to sanction the practice in the future. 

A somewhat similar measure of those powers is presented by the enactment 
of the Statute 34 <fe 35 Viet., c. 34, which, it seems to me, in the view contended 
for on the part of the Grown, would have been at least in part superfluous. 

These declarations of the British Parliament seem to me, on the one hand, 
to indicate a distinct view as to the powers of the Indian Legislature, and on 
the other, an equally distinct determination that every relaxing of the strict rule 
as to the form of legislation should emanate from itself. In short, it seems to 
be clear that, after the passing of the Indian Councils' Act down to 1870, all 
legislation of every part of British India was required to be by laws passed at 
a meeting for making laws and regulations. That undoubtedly was, and 
probably continues to be, the opinion of Sir Henry Maine, for it is 
plainly so stated in a paper of his written in 1868, which he has published 
as an appendix to his work on Village Communities. And on this point 
1 think myself justified in referring to the despatch of Sir Charles Wood in 
transmitting a copy of the Indian Councils’ Act to Lord Canning’s Govern- 
ment. I am aware that there is high authority against such references, 
ri83] and also of the danger in some instances of making them, but the despatch 
is in this instance to be used against the Crown, whose Minister Sir Charles 
Wood then was ; and T believe there is no reason whatever for supposing that 
the Secretary of State was not on that occasion a perfectly faithful interpreter 
of the meaning of Parliament, or that the decision of Parliament in this 
particular was at all other than what the Ministry intended it to be. Sir C. Wood 
says in paragraph 27 of the despatch (written in August 1861) — " You 
will observe, however, that henceforth legislative measures affecting any of 
the territories, regulation or non -regulation under the dominion of Her 
Majesty at the date of the passing of the Act, must be passed either by the 
Council of the Governor-General, or by that of the Government to which'such 
territories may be subject.” It would be, I think, a very imperfect and unreal 
compliance with that injunction, if the Governor- General in Council con- 
tented himself with a legislative declaration that the Local executive might 
in a given locality do anything that pleased it. 

But further, as in regard to some of these provinces a more convenient and 
flexible procedure was found to be requisite, and as the remedy was in the hands 
of Parliament, a further Act was passed in 1870 (33 Viet., c. 3), wherein it was 
declared to be expedient that provision should be made to enable the Governor- 
General of India in Council to make regulations for the peace and good govern- 
ment of certain territories in India otherwise than at meetings for the purpose 
of making laws and regulations ; and provision was made accordingly. It cannot 
have been intended that there should be in existence, simultaneously, two 
methods of changing the law for such territories, and I should, therefore, con- 
sider that for this reason alone the course taken under the Act of 1869, about a 
year and a half after the passing of the Statute just mentioned, was bad ; but 1 
also think it in plain contravention of the Indian Councils’ Act. 
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As to the nature and extent of the legislative powers intended to be conferred^ 
on the Indian Government (it is really that) by the Indian Councils’ Act, anj^ 
one who desires tcr observe how diifei^ently Parliament works when it gives 
complete authority, Cl 34] reserving only its own supreme and paramount right, 
need only compare that Act with the Statute 30 Viet., c. 3, constituting the 
Dominion of Canada with its superior and subordinate Legislatures. 

One argument, however, which was much relied on, I must not leave 
unnoticed, although I do not deal very fully with it. Our attention was drawn 
to a great number of instances in which, beginning from 1844-45, and coming 
down to the present time, a power had been exercised more or less analogous 
to that used in the present instance; and witli reference to these enactments it 
was contended, first, that a long course of legislation of the permissive or delega- 
tory kind must be taken to have established the practice and therefore the author- 
ity of that course ; and secondly, that inasmuch as many of such enactments 
were anterior to the Indian Councils’ Act. Parliament must be taken to have 
noticed the course of practice, and by passing it over in silence to have 
sanctioned what it observed. As to this, it seems to me in the first 
place that the great majority of the Acts named in the list handed up to us differ 
so widely from the present one as to be of little value for the purpose of the argu- 
ment. It often happens, and must often happen, that the usurpation of a power 
passes unnoticed, or at least unchallenged when the occasion is insignificant, or 
when the attendant circumstances appear to justify or to excuse the encroachment. 
To leave to an inferior or a different authority the provision of means for carrying 
out a law, or to entrust to its discretion the choice of a precise date for putting it 
in force, appears to me not incompatible with the retention by the Legislature in 
its own hands of the principal decision as to the policy of thelaw ; and many of the 
Acts referred togonofurther than this trifling delegation. Speaking without any 
claim to precision, because I have not thought myself bound to go through the list, 
I venture to affirm that not more than two or three of these instances can be at all 
classed in importance, and in departure, as I view it, from the statutory powers 
of the Government of India to legislate, with the present one. And as the ques- 
tioning of such assumptions of powers is matter of accident not originating with 
the Courts, no argu-[138]ment can be founded on their having hitherto passed 
unnoticed by the Judges. With Parliament of course the case is widely different. 
The sovereign Legislature intervenes when and as it pleases of its own motion or 
impe|]led thereto from outside; and if any consent could be inferred from the silence 
of Parliament the Courts would be concluded. But on such a topic as this I do 
not think that we are bound to presume the knowledge of Parliament, or that 
it would be safe to draw so important an inference from its silence. It cannot 
be said that the practice under consideration has ever been free from doubts as 
to its legality. Judicial doubts on the subject were expressed in the case of 
Biddle v. Tariney Churn Banerjee (1 Tay. and Bell, 390), to the decision in 
which case, so far as it went, we are bound to pay the highest respect ; and we 
may feel tolerably certain that if the matter had attracted the attention of Par- 
liament, it would have been dealt with in a manner similar to that adopted in the 
25th section of the Indian Councils’ Act, that is to say, the doubts would have 
haen recited and the practice legalized either for the past or for all time. 

I am unable, therefore, to assume even that Parliament was cognizant of, 
still less that it intended by silence to approve, the mode of the legislation 
referred to. 

Upon these considerations it seems to me that the notification of the 
Lieutenant-Governor issued under authority of Act XXII of 1869, s. 9^ could 
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take it as clear that this Court had jurisdiction in the Cossyah and Jynteeah 
Hills, because that was a jurisdiction vested in the Court of jj^izamut Adawlut 
at the tim^ of its abolition ; and the result is that, me jvdice, such jurisdiction 
has not been validly taken away, but still exists. 

I wish now to say that when I first committed to writing the views which 
I held upon this very important question, I found myself to have arrived, by a 
nearly similar train of reasoning, at the same opinion which my brother Markby 
has expressed with a fullness of treatment and an amplitude of research to 
[136] which I do not pretend. I might have adopted, perhaps, every word of 
that exhaustive judgment, but I thought it on the whole more respectful totlie 
Government, as well as more satisfactory to myself, tha*. I should indicate, 
however slightly, the grounds of my own independent conclusion. 

Garth, C»J« — The important questions which we have to decide in this 
case have now been maturely and anxiously considered by this Court ; and 
although I regret for some reasons the decision at which the majority of the 
Court have arrived, it is satisfactory to know that the points have been argued 
as fully as they could have been ; and that our attention has been called, as I 
believe it has, to all the available materials which could guide our minds to a 
just conclusion. 

The case has been twice argued, — first by the Legal Remembrancer on behalf 
of the Government of Bengal ; and again, at the instance of the Government of 
India, by the Advocate -General and the Standing Counsel Mr. Kennedy for 
the Crown, and by Mr. Phillips on behalf of the prisoners, whose services 
the Government have very properly retained for that purpose. 

Upon the first point which we have to determine, there is little or no 
difference of opinion. We are all agreed that the Governor- General in Council 
could, in the exercise of his legislative powers, have removed the district of the 
Cossyah and Jynteeah Hills from the jurisdiction of the High Court. 

The only question is, whether by the means which they have adopted, 
they have effectually carried out that object. 

• 

The jurisdiction of the Court has certainly not in this instance been taken 
away by any direct action of the legislative body. Act XXI 1 of 1809 did not 
of itself even profess to take away that jurisdiction. It can only bo said to 
have done so indirectly, by conferring upon the Lieutenant-Governor of Bengal 
what was undoubtedly a very large discretionary power. He was by that Act 
invested with authority to remove the district in question from the jurisdiction 
of the High Court, and to abolish entirely at his own discretion and at his own 
time the laws and the system of judicature whicli prevailed there. He had 
also the power of introducing new laws, and of [137] reconstituting a judicial 
system in accordance with his own views ; or he might, if he had so pleased, 
have left the district entirely destitute of any laws, or any judicial systenT 
whatever. 

It may indeed be open to grave doubt, whether, looking only to the Statute 
from which the Legislature of India derive their powers, it was contemplated 
by Parliament that they should exercise those powers by conferring on any 
other person, or body of persons, so large a discretion. 
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But the question which we have to decide, is, not whether in this instance 
the Legislature have exercised their powers wisely, or in such a way as Parlia: 
ment intended that they should exercise them ; but — 

Ist — Whether they had the power to take away the jurisdiction of the 
Court by the means which they adppted ? and 

2ndly. — Whether that is a question which the Courts of this country have 
a right to determine ? 

It will be convenient to deal first with the last of these points. 

It was argued at the bar, that the power of making laws and regulations 
which was given to the Legislature of this country by the Councils’ Act, was as 
extensive a power (subject to the restrictions contained in s. 22), as was 
possessed by the Imperial Legislature ; and that any enactment which they 
were pleased to pass under the name of a law could be no more questioned by 
the Courts than an Act of Parliament. But it seems to me that a great and 
dangerous fallacy underlies this argument ; because there may be many enact- 
ments which the Indian Legislature may pass, and honestly believe that they 
have a right to pass, but which may, nevertheless, be ultra vires, and of no 
force at all as laws. Suppose, for example, that an Act were passed, which in 
point of fact infringed one of the restrictions in s. 22, but which the Legislature 
bond fide believed was no infringement: would the belief of the Legislature that 
they were justified in passing such an Act prohibit Courts of justice from 
inquiring into the validity of it ? Or to take another instance unconnected 
with the restrictions in s. 22 : suppose the Legislature [f 88] were to pass an 
Act, by which they authorized certain police officers to arrest a French subject 
in Chandemagore, and upon the man being arrested in Chandernagore, and 
brought in custody to Calcutta, he were to institute a suit here for illegal 
imprisonment, — would the Courts here have no jurisdiction to enquire into the 
legality of the imprisonment, and would the prisoner be utterly without remedy, 
simply because the Government had passed the Act, and believed that they had 
a right to pass it as a law ? These instances are of course very clear ; but in 
others considerable doubt might arise as to whether an Act passed by the 
Legislature was or was not within their powers ; and in all such cases, unless 
Courts of law had jurisdiction to determine this question, the Indian public 
would have no means of redress, and the Government here would be virtually 
autocratic. 

u 

It may be said, no doubt, that the right which Her Majesty in Council 
possesses of putting a veto on any Act which is passed by the Legislature, affords 
some security against any excess of their powers ; but it must be borne in mind 
that the scrutiny to which Indian measures are subjected by Her Majesty in 
Council, is not so much a legal security, for the purpose of ascertaining whether 
the Act is or is not strictly within the powers of the Legislature, as a scrutiny 
of policy and prudence to determine whether the Act is in accordance with the 
views of the Home Government, and a wise and prudent measure having regard 
t6 the interests of the Empire. 

^ I am, therefore, of opinion that it is the province and duty of this Court to 
determine whether by the Act of 1869, and the notification in the Gazette, 
which was made in accordance with its provisions, the jurisdiction of this Court 
has been abolished ; and that it is not because that Act has been passed by the 
Legislature as a law that we are disabled from inquiring into its validity. 

Na doubt, as soon as the fact is once established, that an Act of the 
Legisl^ur^ which has been duly passed is within the scope of their powers, 
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the Oourt have no right to inquire into the propriety or wisdom of the law which 
is established by that Act ; but it is not every Act wbicb tbe Legislature may 
Cl8«] pass which can legally be consida^ed as a law. ThugHio bring the argu- 
ment nearer home to our present purpose, suppose the Legislature were to pass 
an Act, transferring the whole of their legislative powers over the Indian 
Empire to the Governor-General. That, in my opinion, would not be a law at 
all within the meaning of the Statute. It would simply be an abdication of 
their legislative powers in favour of the Governor-General, directly at variance 
with the language and plain meaning of the Councils’ Act ; and I should say 
the same of a similar transfer of their powers with regard to any portion of the 
Indian Empire. 

Now I consider that the questfon in the present case is, whether that por- 
tion of the Act of 1869 which relates to the Cossyah Hills, is a law proiierly so 
called, or a mere transfer of the powers of the Legislature to the Lieutenant- 
Governor of Bengal. 

I quite agree with my learned brothers, that this is a question of construc- 
tion, and one to bo determined not only by reference to the Councils’ Act itself, 
but to other Acts of the Imperial Legislature which may be found to have a 
bearing upon the subject, and to other important considerations, to which I shall 
presently refer. 

If the Act of 1869 stood alone, as the only instance of its class, and we 
had only to determine whether the transfer of power to the Lieutenant-Governor 
which is thereby made was such a law as the Councils’ Act authorized, I 
confess I should feel more doubt upon the question. But having regard to the 
course and character of the legislation which has been going on in this country 
and in England with reference to this country, for the last forty years, it 
appears to me that the Imperial Legislature have themselves put a construction 
upon the Councils’ Act, which (so long as it is not inconsistent with the 
language of the Act itself) we are bound in duty to adopt, however much it may 
be opposed to our first impression ; and I quite think also, that every reason- 
able intendment, which can legally be made by this Court in favour of the 
validity of the acts of Legislature, should undoubtedly be made. 

Now, upon looking back through the Acts of Council since the year 1833, 
when the East India Company’s Charter Act [UO] was passed, it seems to 
me impossible to resist the conclusion that the principle and the course of action 
which has constantly been pursued by the Legislature of this country, is 
precisely that which is now called in question in the Act of 1 869. 

By the Act of 1833 thef legislative powers which were then conferred upon 
the Governor-General in Council were in the same language, and (for the pur- 
poses of the present case) to the same effect, as those given by the Councils’ 
Act in 1861 ; and from the time when that Act passed, the Governor-General 
in Council has constantly been in the habit of exercising those powers through 
the instrumentality of high officials and public bodies, in whom a large discre- 
tion has been vested for that purpose ; and when we consider the extent and 
variety of tbe business of the Legislature, it is difficult to see how without sucj;i 
machinery they could effectually discharge their functions. 

It would seem almost impossible in a country like British India, so vast in 
extent, so various in its population, its laws, and its customs, that the Legisla- 
ture could perform its multifarious duties satisfactorily, without entrusting to 
the Esfecutive Government, to the Governors of provinces, or to other high 
officials, and representative bodies, a considerable share in the worki^ out of 
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their manifold and comprehensive measures ; and it would also seem impossible 
that they should do this effectually without vesting in those high personages 
and bodies a largCt amount of discretionary power. 

Moreover, it must be borne in mind that whatever important trusts are thus 
created by the Legislature, they are by no means absolute or irrevocable. Her 
Majesty in Council can put a veto upon any Act of the Governor-General in 
Council which her advisers may not approve, and the Government here are 
always in a position to see how the powers which they have conferred are being 
exercised, and if they are exercised injudiciously, or otherwise than in accord- 
ance with their intentions, or if, having been exercised, the result is in any 
degree inconvenient, they can always by another Act recall their powers, or 
rectify the inconvenience. Now, it will be Sufficient for my present purpose that 
I should refer to a few only of the Acta of [141] Council which were passed by 
the Legislature, between 1833, the year of the East Indian Charter, and the 
passing of the Councils’ Act in the year 1861 ; and I would refer in the first place 
to the Procedure Codes of 1859 and 1861 as being remarkable instances of the 
course of action to which I have alluded. 

The Civil Procedure Code of 1859, which effected a great change in the law, 
was only applied in the first instance to the Eegulation Provinces of Bengal, 
Madras and Bombay ; and under the provisions of s. 385, it was not to take 
effect in any other parts of India, until it should be extended thereto by the 
Governor-General in Council, or by the Local Government of any Non- 
Eegulation territory. Thus the Lieutenant-Governors of Non -Eegulation Pro- 
vinces were empowered at their own discretion, and at their own time, to extend, 
each to his own territory, the provisions of a Statute which not only introduced 
an entirely new procedure into the Civil Courts, but contained enactments 
which affected very materially the rights, liberties, and property of the subject ; 
and by Act XXIIl of 1861 (which was passed in the same year as the 
Councils’ Act) the Local Governments of Non-Eegulation Provinces were invest- 
ed with a much larger discretion ; because they were by that Act authorized 
to introduce the same Code into their respective provinces, subject to such 
restrictions, limitations, and provisos as they might think proper. 

Then again, by Act XXV of 1861, the Criminal Procedure Code, a similar 
power was given to certain Local Governments of introducing at their own 
option the provisions of that Code into their respective territories ; and 
thisr Act not only introduced new modes of procedure, but contained many 
enactments which made a very material change in the criminal law. 

It seems to me impossible to deny that these ^Acts did in fact confer upon 
the Local Governments of Non-Eegulation Provihcest precisely the same kind 
of power, although different in degree, as by the Act of 1869 was vested in the 
Lieutenant-Governor of Bengal ; they placed entirely in the hands of the Local 
Government of those Provinces the right of abolishing at their pleasure the old 
system of procedure, and of introducing a new system, which very materially 
changed the law, and [142] affected the rights and liberties of the inhabitants 
of those Provinces. And the Civil Procedure Code of 1861 went further, 
because it gave the Local Governments a power to alter or modify the Code in 
any way they might think proper, and so to introduce a different law into their 
respective Provinces from that which was in force in the Eegulation Provinces. 

And there were many other Acts passed during the period which I have 
defined, in which the Legislature preceded upon the same principle, although 
the powers conferred by those Acts might not have been so extensive ae in the 
two inlcaht^s which 1 have just named. Thus, Act II of 1835 gave the Bengal 
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Government full power to issue any instructions which it might think proper 
for the control and guidance of the Courts of Assam and Gachar. Act YI of 
1835 contained similar provisions with Regard to the Courts in the Cossyah 
Hills. Act XXI of 1845 authorized the Governor- General in his executive 
capacity to place any of certain specified territories under a totally different 
system of law from that to which they were then subject. Act IX of 1846 
empowered the Madras Government to make laws for the regulation of the 
Madras Harbour. Act XVI of 1846 conferred upon certain Commissioners 
the right of making bye-laws for the town of Calcutta. Act XI of 1848 gave 
the same Commissioners still larger powers of a similar kind. Act I of 1852 
empowered the Bombay Government to make laws for the regulation of the 
Bombay Harbour. Act XXII of 1860 affords a more striking illustration of 
the same principle. By that Act the Chittagong Hill Tracts were entirely 
excluded from the jurisdiction of the ordinary Courts, both civil and criminal, 
and from the control of the revenue laws and officers ; and they were placed 
entirely in the hands of the Lieutenant-Governor of Bengal, who was to 
appoint what Courts and officers he thought proper, and give what instructions 
he pleased for the governance of such Courts and officers. And again. Act XIV 
of 1861 contained similar provisions with regard to the Rohilcund Hill Tracts : 
placing the administration of justice and the management of the revenue in the 
hands of the Lieutenant-Governor of the North-West Provinces. 

[148] Now all these Acts amount in one sense to a transfer of legislative 
power, because in each of them the Legislature entrusts to some other person 
or body of persons the making of laws and regulations which it might have 
made itself. Thus, instead of making laws for the regulation of the harbours 
of Madras and Bombay, it has transferred the power of making those laws to 
the Local Governments. Instead of introducing the Procedure Codes into the 
Non- Regulation Provinces, it has left the introduction of those Codes to the 
discretion of the Local Governments. Instead of organizing a system of 
judicature and revenue laws for outlying districts such as Assam and the 
Chittagong and Rohilcund Hill Tracts, it has transferred to the Local 
Government the duty of making laws for these districts. 

The difference between the transfer of authority in all these cases and in 
that which wo are now called upon to decide, appears to me one of degree 
only, not of principle ; and if Courts of justice had to determine in efich 
of such cases how far the Legislature might or .might not go in the creation 
of these important trusts, and in conferring powers upon high officials, which 
they might have exercised •themselves, the task would not only bo one of 
extreme difficulty, but mffst lead in my opinion to most inconvenient results. 

Has then the Legislature of this country been proceeding all these years 
upon a principle unwarranted by law ? Has it been abdicating its proper 
functions and transferring powers which it had no right to transfer ? The 
answer to this question will be found in the Councils’ Act of 1861. That Act 
has put a construction upon the meaning of the Indian Charter of 1833 which 
it seems to me almost impossible to misunderstand. • 

It cannot seriously be supposed that the Imperial Parliament, when it 
was reconstituting and strengthening the Legislative Council in 1861, conferring 
upon it fresh powers, and subjecting it to restrictions which had not been 
previously imposed, could have been in ignorance of the mode in which the 
powers of legislation, which had existed for nearly thirty years, ha2l been 
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ATorniafli^ by the Governor-General in CJouncil.* The Acts of that Legislatare 
had been regularly transmitted to England [1443 for the approval of Her 
Majesty in Couftoil, They were wffll known to the authorities at the India 
House. They had been considered by Her Majesty’s advisers ; and many of 
them, more especially the Procedure Codes, had been carefully discussed and 
considered both in England and in this country. The Act of 1859 was prepared 
and passed under the auspices of Sir Barnes PEACOCK ; and the Acts of 1861 
were also passed at the time vAien he was not only Chief Justice of the High 
Court but also a Member of Council. 

It cannot be supposed, therefore, that if the provisions of those Acts had 
been contrary to law or even questionable, they would have escaped the 
vigilance of Sir Barnes Peacock, whose keen perceptions and long experience 
both as a legislator and as a judge, rendered him peculiarly capable of detecting 
any such illegality. Nor, on the other hand, can it be supposed that the 
Imperial Parliament would have renewed in the Councils* Act of 1861 the 
legislative powers which the Governor-General in Council had so long exercised, 
if they had disapproved of the course of action which the Legislature 
had been pursuing. The fact that with the knowledge of the circumstances 
which they must be assumed to have possessed, Parliament did in the Councils’ 
Act renew the powers which were given by the Act of 1833, appears to me to 
amount to a statutory acknowledgment that the course of action which had 
been pursued by the Legislature in the exercise of those powers was one which 
the Act had authorized. 

As regards the case of Biddle v. Tarimy Churn Banerjee (Tay. & Boll, 390), 
which has been relied upon by Mr. Justice Markby, I need only say that, 
although I entertain the greatest respect for the learned Judges who took part 
in that decision, I cannot help considering that the view which they took in 
that case of the powers of the Legislature has been since virtually disregarded 
by the Legislature itself, and overruled by the Imperial Parliament by the 
construction which they have put upon the Act of 1833. I believe that at the 
time when that case was decided, it was generally supposed that the power of 
the Legislature to [ 145 ] transfer its authority was very limited. If that case 
were now law to the full extent of the decision, it would follow that a great 
many Acts of the Legislature which have been acted upon as laws for years 
past, and are acted upon now, were altogether illegal. 

I am, therefore, of opinion that Act XXII of 1869, the principle of which 
I cannot distinguish from that of the Acts which I have mentioned, was a law 
which the Legislature were justified in passing, and which did, in conjunction 
with the notification which was made under it, eflectlially remove the districts 
in question from the jurisdiction of the High Court. But as the majority of 
the Court are of a contrary opinion, the appeal made by the prisoners will be 
entertained, and the records will be sent for. 

£ ♦ The Privy Council observed : — 

If their Lordships were to adopt the view of the majority of the High Court, they 
•(unless distinctions were made on grounds beyond the competency of the judicial office) would 
be casting doubt upon the validity of a long course of legislation, appropriate, as far as they 
can judge, to the peculiar circumstances of India ; great part of which belongs to the period 
antecedent to the year 1861 and must therefore (as Sir Richard Garth well observed) bo 
presumed to have been known to, and in the view of, the Imperial Parliament when the 
Councils* Act of that year was passed. "—L. R., 8 A. 0., 907 ; L. R., 61. A., 196 ; I. L R 4 
Cal. m(i88).i; ’ * • * •» 
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It is muoh to be desired that this adverse judgment, and the vast impor- 
tance of the question which it involves, may induce the Government of India 
to take this case, if it is open to them to do so, on appeal to t^ Privy Oouncil. 

, 

NOTES. 

[Reversed by the Privy Council in Empress v. Bterah, i Gal., 172: SLA., 178: 8 C. L. R., 
197. For notes, see our. Notes to that case.] 

[ 8 Gal. 118 ] 

FULL BENCH. 

The 12th September, 1877, 

Present : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Jackson, 

Mr. Justice Macpherson, Mr. Justice Markby. 

AND Mr. Justice Ainslie. 


Gobind Chunder Koondoo and others Plaintiffs 

versus 

Taruok Chunder Bose and others Defendants.*^ 


[1G.L.R.85.] 

Res judicata — Act VIII of 1869, s, 2 — Suit for rent. 

The plaintiffs brought this suit to establish, as against the defendants, their title to 
certain land in the occupation of a tenant. In a previous suit instituted by one of the present 
defendants against the tenant for rent, one of the present plaintiffs (representing the right 
now claimed by all of them) intervened as the defendant, on the ground that he was the person 
entitled to the rent, and failed to establish his claim. HM, following the Full Bench case 
[ 1 « 6 ] of Hurri Sunkur Mookerjee v. Muktaram Patro (16 B. L. R., 938 : 8, C., 24 W. R., 
154), that the plaintiffs in this suit were barred by the judgment in the former suit. 

When once it is made clear that the self-same right and title is substantially in issue in 
two suits, the precise form in which either suit was brought, or the fact that the plaintiff in 
the one case was the defendant in the other, became immaterial. 

This case was referred to a Full Bench by Garth, C J., and Mitter, J., 
by the following order : — 

“ This was a suit brought by the plaintiffs to recover possession of a one- 
anna share of a certain jote. In the year 1871, the plaintiffs claimed to be 
entitled to a 15-anua share of the said jote, and the defendant No. 1 to a one- 
anna share thereof. In that year the superior landlord of the jote sued some 
persons other than the defendant No. 1 for rent of the entire jote, and obtained 
a decree against them, under which the said tenure was put up for sale, and 
purchased by the defendant No. 4, who again sold the same share to all the 
plaintiffs in the name of the plaintiff No. 1. The defendant No. 1 then brought 
a suit (No. 1174 of 1872) for arrears of rent of the one-anna share against the 
occupying tenant of the jote, Mohun Chunder Doss, in which suit the plaintiff 
No. 1 intervened as a defendant, upon the ground that he, and not the present 
defendant No. 1, was entitled to the rent claimed. Thereupon the question 
was raised in that suit, whether the then plaintiff (the defendant No. 1), or 
the then defendant (the present plaintiff No. l) was entitled to the rent as* 
owner of the one-anna share ; and that question was adjudicated upon and 
decided against the present plaintiff. The intervening defendant in that case 
(the present plaintiff No. 1) claimed to be the owner of the entire jote, by 

* Special Appeal No. 794 of 1876, against a decree of Baboo Srinath Roy, Subordinate 
Judge of Eilla Furreedpore, dated the 14th of February 1876, affirming a decree of Baboo 
UnnodaNath Moaoomdar, Officiating Munsif of Bhunga, dated the 6th July 1875. 
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virtue of the said sale to him on behalf of all the present plaintiffs ; and the 
only question in this suit is, whether the plaintiffs (by virtue of that sale) are 
the owners of th^ one-anna share of (he jote as against the defendant N 0 k;, 4 , 
the plaintiff in the former suit ? ^ 

“ Both the lower Courts have held that the plaintiffs are barred by the 
judgment in the former suit (by virtue of [1473 s. 2, Act VIII of 1869), upon 
the ground that the self-same question which was there raised and decided is 
also raised in this suit. # 

“ The question has now come before us on special appeal, and as there 
appear to be conflicting decisions of this Court upon it. — see Mussamut 
Inderbutte Kooer v. Shaikh Muhbooh Ali (24 W. E., 44), Mohima Chunder 
Mozoomdar v. Asradha Dosse (15 B. L. E., 251, note; S. c., 21 W. E., 207), 
Deokee Nundun Roy v. Kali Pershad (8 W. E., 366), — and as the point is one of 
general importance, we think it right to refer the question to a Full Bench. 

“ The question is, whether, under the circumstances stated, the plaintiffs 
are barred by the judgment in the former suit ? " 


Baboo Obhoy Churn Bose for the Appellants. 


Baboo Bungshidhur Sen for the Ees))ondents. 


The following cases were referred to in the course of argument : — Mussamut 
Inderbutte Kooer v. Shaikh Muhbooh Ali (24 W. E., 44) ; Mohima Chunder 
Mozoomdar v. Asradha Dosse (15 B. L. E., 251, note ; s. c., 21 W, E., 207) ; 
Deokee Nundun Boy v. Kali Pershad (8 W. E., 366) ; Dhonaye Mundul v. Arif 
Mundul (9 W. E., 306) ; Shib Pershad Panah v. Muddun Mohun Doss U5 W. E., 
415) ; Aukhil Ch^mder Mookerjee v. Shib Narain Ghose (15 W. E., 527). 


The Judgment of the Full Bench was delivered by 


Garth, CJ.- I am of opinion that in this case the plaintiffs are barred by 
the former judgment. It is to be observed that the present suit is not to 
recover khas possession of the property in question. The land is in the occupa- 
tion of a tenant, and the plaintiffs’ only object is to establish their title to it as 
against the defendant No. 1. Wo have, therefore, to see whether the right and 
title which is the subject of claim in this suit was not the very same right and 
title which was in issue between the same parties, and determined in the 
former suit. When once it is made clear that the self-same right and title 
waiP substantially [448J in issue in both suits, the precise form in which the 
suit was brought, or the fact that the plaintiff in the one case was the 
defendant in the other, becomes immaterial. 

Now, in this instance, the plaintiff in the former suit is the same person as 
the defendant No. 1 in this ; and he sued to recover from the occupying tenant 
the rent of the property now in dispute. In that suit one of the plaintiffs 
(representing and claiming the same right under the same title which is now 
claimed by all the plaintiffs) intervened as a defendant, and he resisted the then 
plaintiff’s claim to the rent, upon the ground that he (representing the present 
plaintiffs* interest) was entitled to it as the owner of the property. An issue 
was, accordingly, framed in thatsuit,as to whether the then plaintiff (thepresent 
«defendant No. 1) was entitled to the rent as owner of the property in question 
as against the then defendant who represented the present plaintiffs. This 
question was contested between them in that suit upon the same title and 
materials which are now brought forward in the present suit, and the only 
difference is, that the plaintiff in that suit is the defendant in this. 

On the other hand, it is argued by the appellant, that the claim in the 
former suit was for rent against the tenant ; that the only issue in that ci^e 
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was whether the plaintiff was entitled to that rent, and that the question of 
raised by the intervening defendant was only incidental to the main issue, 
between the plaintiff and the infervening defendanif*the question, and 
Im^only question, was that of title, and as the defendant in that suit chose to 
intervene and to raise that question between himself and the plaintiff, he, and 
those whom he represented, must take the consequences of their intervention. 

Our decision in this case will he found entirely in accordance with the 
views expressed by the Full Bench in the case of Hurri Sunker Mookerjee y. 
Muktaram Patro (16 B. L. B., 238 ; s. c., 24 W. R., 154), 

The appeal will be dismissed with costs. 


NOTES. 

EES JUDICATA. 

[L CONSEQUENCES OF ADDITION OR INTERVENTION OF PARTIES, PRO FORMA 
AND OTHERWISE 

(a) (1) The bar of res judicata applies : — (1877) 3 Cal., 145. 

(2) First suit^ A against B for rent. C intervened on the ground that he was entitled 
thereto but failed ; second suity for possession by C against A under a butwara 
before the first suit, resjttdicata applied : — (1878) 8 Cal., 705. 

(3) Title against different sets of tenants, intorvenor bound : — (1878) 2 C. L. R., 33. 
(5) When the bar does not apply — 

(1) First suit by A against Band O, claiming certain property as tenant of C ; decided 
in B’s favour ; second suit by C against B for possession of the same property 
held not barred. 

The conduct of the suit was not in his hands ; and if it had been abandoned by the 
plaintiff so as to cause it to be dismissed, it could not reasonably be held that 
this suit was barred ” : — (1886) 12 Cal., 680 F. B. 

(2) In 12 Gal., 580 “the distinction is pointed out beiwoen formal and necessary 

defendants. There must be a conflict of interests among the defendants and the 
judgment must define the real rights and obligations of the defendants inter 
se (1900) 25 Bom., 74 ; (1886) 11 Bom., 216 ; 18 All., 65. See (1891) 14 Mad., 
325 ; (1892) 15 Mad., 264 ; (1894) 18 Mad., 164 ; (1904) 27 All., 69. • 

II. THE PRESENCE OF OTHER PARTIES IMMATERIAL 

First suity by A against B for rent dismissed on B’s allegation that C and D were his 
landlords ; second suit by A agaioift B, C and D for possession ; the question of title was held 
to be res judicata (1882) 12 G. L. B., 38. See also 3 Gal., 705 ; 2 G. L. B., 33. 

III. THE ARRAY OF PARTIES AS PLAINTIFFS OR DEFENDANTS IN THE SEVERAL 
SUITS IMMATERIAL 

First smty A against B for possession based on title dismissed ; subsequent dispossession 
by A\ second suity by B against A for possession, title held res jialicata : — (1900) 5 C. W. N., 
234. See also (1877) 8 Oal. 145 ; (1878) 3 Gal. 705. 
lY. AS BETWEEN LANDLORD AND TENANT 

(a) Title to different plots of same holding ;~(1861) 6 Gal., 715.=9 0. L. B., 216 ; (1682) 
9 Oal., 120. 

(b) Title against different sets of tenants, intervenor bound : — (1878) 2 C. L. R., 33. 

(c) Title to rent (1877) 3 Cal., 146 ; (1878) 3 Oal., 705. 

Y. COMPETENCY WITH REFERENCE TO SUBSEQUENT SUIT 

See 11 Cal., 301 P. 0. reversing (1880) 6 Gal., 406 ; (1880) 5 Oal., 832.] 
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JtOOUOBAN HALDAK V.. 

[149] ORIGINAL CIVIL. 


The 27th July and' 27th Avgust, 1877. 
Present : 

Mr. Justice Kennedy. 


Jugoniohan Haidar 
verms 

Sarodamoyee Dossee. 


Hindu laio — Partition — Share of mother mi partition among sons — Deceased son. 

On a partition among her Rons, a mother is entitled to obtain a share as representative of 
a deceased son, as well as one in her own right. 

Suit for partition of a house and premises, 32, Anundram Doss's Street 
in Calcutta. One Jayakrishna Haidar died in 1835 intestate, leaving a widow, 
the defendant Sarodamoyee, and five sons, the defendant Krishnamohan, 
Gopimohan and Harimohan since deceased, the defendant Bajonimohan, and 
the plaintiff. At the time of his death he was entitled to a fourth share in 
certain property, of which the house and premises in suit formed part, and of 
which he and his three brothers had been in joint possession. After 
Jayakrishna’s death, namely in 1846, a partition of the joint property was come 
to, and on such partition the house and premises in suit were allotted to the re- 
presentatives of Jayakrishna, who since had lived as a joint Hindu family 
subject to the Dayabhaga law. Harimohan, one of the sons, died in 1848 
unmarried and intestate, and his mother Sarodamoyee succeeded to his share 
of the property as his heiress and representative. Gopimohan, another of the 
sons, died in 1855 intestate, leaving his widow, the defendant Soudamini Dossee, 
his heiress and representative. The suit was brought by Jugomohan, 
one of the sons, against Sarodamoyee, Krishnamohan, Soudamini Dossee, 
and Bajonimohan, for a partition of the property. The plaintiff’ submitted 
that, as one of the five sons of Jayakrishna, he was, subject to the share to be 
allotted to Sarodamoyee as mother of the said five sons as aforesaid, entitled to 
one <equal fifth share in the said house and premises, and that the said house 
and premises ought to be divided into six equal parts, of which one ought 
to be allotted to him in severalty ; but that provision ougfit to be made for 
the partition and division of the share to be allotted to Sarodamoyee between 
the persons entitled thereto at her death. After hearing [180] evidence, a 
decree was made for partition. The only question material to this report 
was as to the portion to be allotted to Sarodamoyee, — namely, whether she was 
entitled both to her own share and the share of her deceased son Harimohan. 

Mr. Bonner jae and Mr. Stokoe for the plaintiff*. 

Mr. Jackson and Mr. J. G, Apear for the defendant Krishnamohan. 

The other defendants did not appear. ^ 

Kennedy, J.— In this case it seems that I have omitted to give judgment 
on a question as to the right of a mother on partition amongst her sons to 
obtain a share as representative of a deceased son, as well as a share in her 
own right. This question was reserved at the conclusion of the judgment, and 
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I thought I had already delivered judgment upon it ; but I had certainly con- 
sidered the question and come clearly to the conclusion that she is so entitled, 
The Dayabhaga, Chapter III, 8.*II, para. 31, says—r* The equal partici- 
®tion of the mother with the brother takes effect if no separate property has 
been given to the woman, but if any has been given she takes half a share.” I 
do not think that the share which a mother takes as representing her deceased 
son is separate property which has been given to her. The Sanskrit of this 

text I find in the Vyavastha, Ist edition, page 420, to be which 

Baboo Shama Churn translates, I presume coi rectly., 

“on the husband and the rest not giving stridhan.” There is, therefore, no 
exception for property possessed by the wife save in the case of stridhan, and 
under the Bengal school of law and the Bengal decisions on the Mitaksliara, 
inherited property is not stridhan, whatever controversy there may be under 
the other schools or in other treatises ; see Chotay Ln,lL v. Ohunnoo Lall 

(14 B. L. R., 235, at p. 244). Even, therefore, if the words have not 

the precise force of gifts expanded by the [Idl] Bengali gloss into gifts by the 
husband and the rest, I think that this could not be looked upon as corning 
within the exception. 

Attorney for the Plaintiff : Mr. Gillanders, 

Attorney for the Defendant Krishnamohan ; Baboo P, O’, Mookerjee. 

NOTES. 

C8HARE OF FEMALE MEMBERS ON PARTITlpN 

1. This case has been approved in (1908) 36 Cal., 78 : “ That ruling of KENNEDY, J., is 
founded on the text in the Dayabhaga Ch. Ill s. ii, p. SI and there appears to be no doubt 
as to its correctness.” 

2. The grandmother is entitled to a share in a* partition between grandsons and great 
grandson (1904) 31 Cal., 1065 —8 C. W. N., 763. 

3. See, with reference to the Bengal view that such share is not stridhan, the remarks 
of WEST, J., in (188G) 11 Bom., 285 F. B.] 
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FULL BENCH. 

The 19th July, 1877. ^ 

Pbesbnt : 

Sir Richard Garth. Kt.. Chief Justice, Mr. Justice L. S. Jackson, 
Mr. Justice Macpherson. Mr. Justice Markby, and * 

Mr. Justice Ainslie. 

Lungessur Kooer Plaintiff 

versus 

Sookha Ojha Defendant"' 

and 

Badhay Kishan Plaintiff 

versus 

Kali Misser Defendant, f 

Jurisdiction — Rent Suit under Rs. 100 — Special Appeal — Bengal Act VIII 
of 1869, ss, 83, 34, 102— Act VIII of 1859, s. 372. 

Held, by the Court (JACKSON, J., dissenting), that no appeal lies to the High Court from 
the decision of a District Judge in a suit for rent under Ra. 100, when no question of right to 
enhance or vary the rent of a ryot or tenant, nor any question relating to a title to land or to 
some interest in land as between parties having conflicting claims thereto, has been 
determined by the judgment. 

These two cases were referred for the opinion of a Full ‘Bench by 
Jackson and White, JJ. 

The referring order in Special Appeal 1026 was as follows ; — 

JaokBOlli J.— This is an appeal against a judgment of the District 
Judge of Sarun made on appeal against an original judgment of the Munsif of 
Chumparun in a suit brought [168] by the plaintiff’ for recovery of Bs. 52 and 
9 annas principal with interest, being arrears of rents. The Judge having 
reversed the decision of the Munsif, the plaintiff comes before us on special 
, appeal, and objection is taken on behalf of the respondent that, under the pro- 
visions of s. 102 of Bengal Act YIII of 1869, no second appeal to this Court 
will lie, the suit being a suit for rent in which no question “ of right to enhance 
or vary the rent of a ryot or tenant, or any questioij relating to a title to land 
or to some interest in land as between parties having conflicting claims thereto,” 
has been determined by the judgment. This section will, undoubtedly, apply, 
and inasmuch as the judgment under consideration is one which, unless 
restricted by any provision of law, we should certainly reverse, it is impossible 
to avoid considering the question whether the special appeal is in fact taken 
away by the section referred to. The pleader for the respondent having sub- 
mitted his objection has not thought lit to support it by any argument, and 
has left it to us to dispose of without any assistance from him. 

* Special Appeal, No. 102B of 1876. against a decree of E. Drummond, Esq., Judge of 
Zilla Sarun, dated the Idth of March 1876, reversing a decree of Baboo Matadin, Munsif of 
Chumparun, dated the 16th of December 1875. 

t Special Appeal, No. 2862 of 1876, against a decree of B. Gray, Esq., Officiating Judge of 
Eilla Patna, dated the 29th of July 1676, aiflrming a decree of Baboo Nepal Chunder Bose, 
Second. Munsif of Patna, dated the 16th of December 1875. 
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This matter is not new, because, unquestionably, numbers of appeals to 
this Court have been dismissed on this ground, the Division Benches before 
which the appeals came having considered the section a vali(!*bar to a special 
appeal. As at present advised, I myself and my brother White are both of us 
inclined to think that the section does not take away the appeal to this Court. 
But, as the contrary opinion has been repeatedly acted upon by this Court, we 
are bound to refer the case to a Full Bench, and as the matter will be fully 
argued thefe, it is only necessary to state briefly the reasons which make us 
think that the appeal is not taken away by the section in question. 

The authority of this Court to entertain special ailpeals, and the right of 
suitors to prefer such appeals, is provided for by s. 372 of the Civil Procedure 
Code, which provides that ** a special appeal shall lie to the Sudder Court from 
all decisions passed in regular appeals by the Courts subordinate to the Sudder 
Court on the ground of the decision being contrary to some law or. usage having 
.the force of law, or of a substantial error or defect in law in the procedure or 
investigation of the case which may have produced error or defect in the decision 
of [ 133 ] the case upon the merits.” The Court which heard the regular appeal 
in the case now before us is the Court of the District Judge, which is unques- 
tionably a Court subordinate to the High Court ; and, therefore, a special 
appeal will lie unless any law for. the time being in force provided otherwise. 
The provision relied on as taking away the special appeal is s. 102 of Beng. 
Act VIII of 1869. Now that section does not, in express terms, take away 
this power of appeal, for it says: — “Nothing in this Act contained shall be 
deemed to confer any power of appeal in any suit tried and decided by a District 
Judge originally or in appeal, if the amount sued for, or the value of the 
property claimed, does not exceed one hundred rupees, in which suit a question 
of right to enhance or vary the rent of a ryot or tenant, or any question relating 
to a title to land or to some interest in land as between parties having 
conflicting claims thereto, has not been determined by the judgment.’ 

I am clear that the special appeal given generally by s. 372 of Act VIII 
of 1859 cannot be taken away by implication, but only by express provisions 
restricting the general right ; and even if we were of opinion that the Bengal 
Legislature intended to take away any right of special appeal, the question 
would arise whether that Legislature, under the powers conferred on it by the 
Statute of 1861, could take away the jurisdiction of this Court. 

' " . • 

Now, in the very important case lately decided by this Court — Queen v. 

Burak and Book\Singh{l, L. R,, 3 CaL, 63) — it was, I think, conceded on behalf of 
the Crown and assumed in the judgments delivered by the learned Judges, that 
the only authority which oouid take away the jurisdiction of the High Court 
was with the Governor-General in Council. 

It was suggested by the vakeel for the appellant in this case that the class 
of suits to which this appeal belongs is a special class relating to special subjects, 
and that it was the creation of the Bengal Legislature ; and that, therefore, the 
right of appeal would not exist unless it was expressly provided for by the 
Legislature which created it. 

Suits for rent have been within the cognixanco of Courts in [ 184 ] British 
India ever since, I believe, the foundation of that empire, and between the 
years 1799 and 1859, subject to a doable jurisdiction, — that is to say, to the 
Court of the Collector, and then by a sort of appeal, to the Civil Court. By 
the Act of 1859, the double jurisdiction was abolished, and then suits for rent 
became cognizable by the Revenue Courts alone. But the Act (X) of 1859 made 
the orders of the Revenue Courts and also of the District Courts subordinate 

► 
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' 8 ,: 

to them, subject to final appeal to the Sudder Court; and this Court, when 
established, undoubtedly inherited the jurisdiction of the Sudder Court. The 
effect of the lat»’ enactment, Beng.* Act VIII of 1869, has been to throw rent 
suits into the great mass of litigation cognizable by the Civil Courts under the 
first section of the Civil Procedure Code. The present suit, therefore, being 
cognizable by the Civil Courts, and being heard in appeal by a Court sub- 
ordinate to the High Court, there is, I apprehend, nothing in s. 102 of the Beng. 
Act to take away the right of appeal, and such right can only be restricted by 
competent legislative authority. 

This view is not n6w to me. I have often considered it, and in the case 
of Brojo Misse7 v. Ahladi Misrani (13 B. L. R., 376 ; s. c., 21 W. R., 320) these 
doubts were intimated in these words in my separate judgment ; “ For these 
reasons I think that whatever exemption from appeal is conferred by th^ 
section is limited to the decisions of District Judges.” In saying that I 
myself free for the future consideration of this question. 

For these reasons I think that the efficacy of s. 102 ought to be referred 
for the decision of a Full Bench. 

Special Appe^^l No. 2362 was a similar case in which the suit was for a 
sum below Rs. 100 ; and an objection was taken that no appeal would lie, and 
it was ordered tliat it should be referred to the Full Bench with Special 
Appeal No. 1026. 

The two accordingly came together before the Full Bench. 

In Special Appeal No. 1026 : — 

Baboo Srecnath Banerjee for the Appellant. 

Baboo Doorga Pershad for the Respondent, 

[155] In Special Appeal No. 2362 : — 

Baboo Amorendronath Ghatterjee for the Appellant. 

Bahoos Rally Mohun Doss and Boodh Sein Singh for the Respondent. 

The argument in the first case only is given. The question being in the 
nature of a preliminary objection to the hearing of the appeal, the respondent 
began. 

• Baboo Doorga Pershad for the Respondent. — The principal question in this 
case is, whether, under Bong. Act VIII of 1869, s. 102, the High Court has 
power to hear appeals in the class of cases to which that section refers. Under 
s. 153* of the previous Act (K of 1859) such emits were cognizable only in the 
Revenue Courts, and the decision of the Collector -was final. Before Act X of 
1859 there was an appeal to the High Court, but by that Act the Legislature took 
away the jurisdiction of the High Court in rent cases, and gave exclu- 
sive jurisdiction to the Revenue Courts. Under s. 153 of Act X of 1859, 


* tSoc. 163: — In the suits under clauses 2, 4 and 7 of section XXIII, and under section 
XXIV of this Act, tried and decided bj a Collector, if the amount 
sued for or the value of the property claimed does not exceed 
one hundred rupees, the judgment of the Collector shall be final, 
and not open to the revision or appeal except as hereinafter 
provided, unless in any such suit a question of right to enhanoe 
or otherwise vary the rent of a ryot or tenant, or any question 
relating to a title to land, or to some interest in land as between 
parties having conflicting claims thereto, h^s been determined 
by the judgment, in which case the judgment shall be open to 
appeal in the manner provided in the sections OLX and CIiXI 
of this Act.] 


No appeal from any 
decree of Collector for 
money below 100 Rupees 
unless thedecision involves, 
some question of right to 
enhance rant or some ques- 
tion relating to a title to 
land. 
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there was no appeal to the Civil Courts, including those in the High Court. 
Section 160 of that Act points out the cases in which an appeal would lie. The 
provisions of s. 102 of Beng. Act VIII of *1869 are similar to those of s. 153 of 
Act X of 1869, and as there was no appeal under the old Act, there can be none 
under the new one. [JACKSON, J. — The Civil Courts get jurisdiction in these 
cases by the removal of Act X of 1869, and s. 1‘ of Act VIII of 1859 takes 
effect.] Section 33 of Beng. Act VIII of 1869 provides that all suits brought for 
any cause of action arising under Act X of 1859 and Beng. Act VI of 1862 
shall, from and after the commencement of the Act, be cognizable by the Civil 
Courts according to their several jurisdictions. The jurisdiction given here is 
a jurisdiction to try suits according to the Code of Civil Procedure, except 
where it is otherwise provided by the Act — Voorno Chunder Boy v. Kristo 
Ohunder Singh (23 W. R., 171) ; and there [156] being other provisions in the 
Act as to rent suits, this appeal does not lie. [MacpHERSON, J. — Why don*t 
you argue that the recent Full Bench case of Brojo Mtsser v. Ahladi Misrani 
(13 B.L.R., 376 ; S.c. 21 W.R., 320) decided the whole question?] Section 34 of 
Beng. Act VIII of 1869 provides that, “save as in this Act is otherwise provided, 
suits of every description brought for any cause of action arising under this Act, 
and all proceedings therein, shall be regulated by the Code of Civil Procedure.'* 
If this section had stood alone, it might be argued that rent suits were included ; 
but s. 102 was enacted at the same time, and it is not nCcessary to have an express 
separate enactment in order to take away jurisdiction. Sections 34 and 102 should 
be construed together. The first portion of s. 102 refers to the state of the law 
before the passing of the Act. Then neither the High Court nor the District 
Court had power to hear appeals in rent cases. Now the District Judge can 
hear an appeal in a rent suit, but the High Court cannot. 

Baboo Sreenath Banerjee for the appellant. — With regard to the case of 
Brojo Misser v. Ahladi Misrani (13 B. L. R., 376 ; s. c., 21 W. R., 320) the 
point now before the Court was not decided. [Macpherson, t7. ~ Mr. Bochfort 
raised it in argument.] Section 102 of Beng. Act Vlll of 1869 does not remove 
any power of hearing special appeals vested in the Court under s. 372 of Act VIII 
of 1859. Nothing is to be deemed to confer a power of appeal where there is 
no express enactment, and equally nothing is to be deemed to deprive the 
Court of the power of hearing appeals given by a Statute ; the only w^ay by 
which an existing statutory right of appeal can be taken away is by an express 
enactment. In ordinary civil suits the Court has jurisdiction to hear special 
appeals, and as s. 34 of Beng. Act VIII of 1869 does not affect that power, 
this appeal must lie. The real difficulty is, whether ss. 102 and 34 of Beng. 
Act VIII of 1869 being read together deprive the Court of the power of hearing 
special appeals. If suitors have a right, they cannot lose it by a wrong 
construction put upon an Act. The power that the Court has is not 
expressly taken away, and cannot be impliedly taken away. [157] The 
Cossyah and Jynteeah Hills Queen v. Burah and Book Singh (I. L. 

R., 3 Cal., p. 63) — decides that Acts of the Bengal Council cannot affect the juris- 
diction of the High Court. The High Court derives its powers from the 
Charter granted by virtue of the Statute 24 and 25 Viet., c. 104. Section 9 of that ^ 
Statute gives the Court jurisdiction and powers subject to restriction by the 
Letters Patent and the Acts of the Legislative Council. Therefore, the Bengal 

*[Seo. 1 : — The Civil Courts shall take cognizance of all suits 
Civil Courts have cogni- of a civil nature, with the exception of suits of which their cogni- 
zance of all suits unless zance is barred by any Act of Parliament, or by any Regulation 
specially barred. of the Codes of Bengal, Madras and Bombay, respectively, or by 

any Act of the Governor-General of India in Council.] 
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Oouncil cannot pass any Act restraining the powers conferred by the Charter 
—Beg. V. Beay f? Bom. H. C. Rep., Or. Ca., 6); Tlie Qiieen v. Meares (14 B. L. 
B., 106). Act vill of 1859 and the old Bent Act ^ere passed in tne same 
year, and s. 23 of the Bent Act provided that rent suits should be cogi^^ahle 
in the Courts of the Collectors o^land revenue and in no other Courts. Bengal 
Act VIII of 1869 removed the bar to rent suits being brought in Civil Courts, 
and there being no express provision against an appeal to this Court, this 
Court must have jurisdiction. 

Baboo Doorga Pershad in reply. 

The following judgments were delivered by the Full Bench : — 

Jackson, J. — In answering on my part the question referred to the Full 
Bench, I have little to add to the reason which I gave in referring this 
Those reasons, to my thinking, have not been answered. It is suggested th&t 
the question raised hero has been virtually decided by a long course of practice; 
and also by the ruling of the Full Bench in the case of Brojo Misser v. Ahladi 
Mtsrani (13 B. L. R., 376; s. C., 21 W. B., 320) ; and that we ought not, 
whatever our view might have been, if the question were now raised for the 
first time, to disturb such a course of practice. It seems to me that, although 
it is extremely desirable tomaintain a long-settled ruling in regard to matters in 
which the security of titles depends, or even where to arrive at a contrary 
decision would disturb the practice of inferior Courts, it is not necessary to do 
so in the present instance, where no man’s title can be affected, nor can any 
possible inconvenience arise by the mere admission of the present appeal. It 
seems to [198] me that, in the first place, the question has not been expressly 
raised, and decided by a Full Bench ; 2ndly, that if, as I think, the law allows an 
appeal, we are not competent to deprive the appellant of his right merely out 
of deference to the practice of the Court ; and Srdly, that to persist in an error, 
merely because that mistake has been committed for seven years, is a course 
in which I am not prepared to concur. I would admit this special appeal. 

Macpherson, J. — In my opinion the questions which have been referred 
to us are concluded by the uniform course of the decisions of this Court over 
since Beng. Act VIII of 1869 came into force, and cannot now be re-opened. 
Many thousands of suits under this Act have been disposed of annually, and 
this Court has never, in any one of the numerous appeals which have come 
before it in these suits, doubted the power of the Bengal Council to pass the 
Act. If the uniform course of our decisions during these many >ears is wrong, 
it seems to me that it is a matter for the Legislature, and that it is too late for 
us now for the first time to say that the Act was made without jurisdiction 
in so far as it touches the High Court as regards the right of appeal or 
otherwise. 

As to the particular issue arising on s. 102, it seeifis to me also to be 
concluded by the numerous decisions of the Court. (See for example 18 W. R., 
102; 8 B. ii. R., 180 and 188; 10 B. L. R., Ap. 29 and 30; 13 B. L. R., 
,^377 ; and 23 W. R., 17, per Macpheeson, J.), (all taking the same view of the 
law) ending with the Full Bench case of Brojo Misser (13 B. L. R., 376 ; s. c. 
21 W. R., 320), which was heard in March, 1874. The question in that case 
was, whether an Additional «Tudga was a District Judge within the meaning of 
s. 102. The majority of the Court held that he was, and therefore that, under 
that section, no appeal lay. Mr. Justice JACKSON held that he was not, and 
therefore* that the appeal did lie. But the report of that case does not show 
that any of the Judges doubted the effect to be given to s. 102, or conceived 
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that, in cases falling within that section, there could be any appeal from the 
daoision of the District Judge. 

Cl39] I consider that the matter* referred to us has Siready been settled 
by these cases. 

Markby, J. — I concur in the judgment of Mr. Justice Macpherson. 

Ainalie, J. — By 24 and 25 Viet., c. 104, s. 9, the High Court is vesteid 
with all powers and authorities that may he conferred on it by Her Majesty’s 
Letters Patent, and subject to the legislative control of the Governor-General 
in Ck>uncil, with all the then existing powers of the Sudder Dewani Adawlut. 


By s. 15 of t!ie Letters Patent of 1862, this Court was constituted a Court 
of appeal from the Courts from which there was then an appeal to the Sudder 
Itewani Adawlut, and was directed to exercise jurisdiction in such cases as 
were then subject to appeal to the Sudder Dewani Adawlut by virtue of any 
existing law, or which might thereafter be made subject to appeal by any law 
or regulation made by the Governor-General in Council. 

By s. 16 of the Letters Patent of 1865, this Court is constituted a Court 
of appeal from all Courts subject to its superintendence, and directed to exercise 
appellate jurisdiction in such cases as were then (in 1865) subject to appeal to 
it by virtue of any law or regulation then in force. 

In 1|^61, 1862, and 1865 alike, there was at least one class of suits in which 
the Sudder Dewani Adawlut or the High Court had no power to interfere on 
special appeal, — namely, the class of rent suits falling within the provisions of 
8. 163, Act X of 1859. This Court neither inherited a power to interfere in such 
suits from the Sudder Dewani Adawlut, which' had not got it, nor took it as a 
new power under the first or second Letters Patent. 

The words of the first Charter in such cases as aie subject to appeal to 
the said Court of Sudder Dewani Adawlut ” distinctly limit the appellate power 
of this Court. 


Under the second Charter it can only be held, that it gives a power of 
dealing in appeal with the class of cases now under consideration, if it was given 
by the laws in force in 1865. The general law of appeal was s. 23, "Act XXIII 
of 1861 : but Cl60] this general law was rendered inoperative in certain cases 
by s. 153, Act X of 1859, and as by this law there was no first appeal in 
certain cases, the special appeal section (372, Act VIII of 1859) had nothing 
to operate upon. 

By 8. 33, Beng. Act VIII of 1869 the jurisdiction of the Collectorate 
Courts was brought to *an end, and all suits theretofore triable in such Courts 


* £8ec. 23 : — Except when otherwise expressly provided in this or any other Regulation 
or Act for the time being in force, an appeal shall lie from the 
decrees of the Courts of original jurisdiction to iho Courts autho- 
rized to hear appeals from the decisions of those Courts. If the 
appeal lie to the Sudder Court, it shall be heard and determined 
by a Court consisting of two or more Judges of that Court. If, 
when the Court consist of only two Judges, there is a difference 
of opinion upon the evidence in cases in which it is competent to 
the Court to go into the evidence, and one Judge concur in 
opinion with the lower Court as to the facts, the case shall be 
determined accordingly ; if in a Court so constituted there is a difference of opinion upon a 
point of law, the Judges shall state the point on which they differ and the case shall be re>^ 
argued upon that question before one or more of the other Judges, and shall be determined 
according to the opinion of the majority of the Judges of the Sudder Court by whom the 
appeal is heard.] 


Appeal to lie frdii all 
decrees, except when ex- 
pressly prohibited. 

be h^rd by two or more 
Judges. 
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were made triable by the ordinary Civil Courts ; and by the next seotion it was 
provided that the procedure was to be regulated by the Code of Civil Proce- 
dure save as in this Act might be otherwise provided. The 102nd section is 
one of those sections in which a different procedure is provided ; and, therefore, 
unless s. 34 can be got rid of, there can be no special appeal. 

It seems to me that s. 372, Act VIII, 1859, does not override s. 34, Beng. 
Act VIII, 1869. In order to introduce s. 372, Act VIII, 1859, it must be held 
that the provisions of s. 153, Act X, 1859, were based on the constitution of 
the Court from whose judgment the appeal was taken away, and not on the 
character of the suits in which it was forbidden. Such a view seems to me to 
be distinctly negatived by s. 27. '' Act XXTII, 1861, as to which there can be 
no doubt that the character of the suit is the foundation of the law. 

But if the limitation of appeals established by s. 153, Act X, 1859, of the 
Governor-General in Council, affected suits, and was not in respect of Courts, 
then s. 372 is as much qualified by s. 153, Act X of 1859, as it admittedly 
is by 8. 271, Act XXIII, 1861, and the change of form introduced by Act VIII 
of 1869 has not the effect of removing the qualification. Section 34, Act VIII 
of 1869, as carried out by s. 102, left the jurisdiction of this Court intact, and 
is, therefore, not open to the objection that no legislative power except that of 
the Governor-General in Council can alter the jurisdiction of this Court. 

If I entertained any doubt on the subject, I should feel bound by the long- 
established and never-before-questioned (as far as I know) practice of the Court. 

. Oarth, G.J. — But for the long course of practice which has prevailed in this 
Court since the year 1869, and the Full Bench [161] decision in the case of 
Brojo Misser v, Ahladi Misrani (13 B.L. R., 376 ; S.C., 21 W. R., 320), I should 
have been disposed to hold with Mr. Justice JACKSON that a special appeal lay 
in a case like the present. But I think it so extremely important that the rules 
of law prescribed by this Court should be settled and uniform, that I am 
unwilling to disturb a course of practice which, as it seems to me, has been 
confirmed by a Full Bench decision. 

It is true, that in that case the point now before us was not directly 
argued, because apparently it was not considered arguable ; but the decision of 
it appears to me to have been involved in the Full Bench judgment, because the 
Court there held that, under circumstances similar to the present, a special 
appeftl does not lie from an Additional Judge to this Court any more than from 
a District Judge. That ruling does, in my opinion, virtually determine the 
question now referred to us. The special appeal will, therefore, in conformity 
with the judgment of the majority of the Court, be* dismissed with costs. 

* [Sec. 27 : — No special appeal shall lie from any decision or order which shall be passed 
on regular appeal after the passing of this Act by any Court 
No speeUbl apMal from subordinate to the Sudder Court, in any suit of the nature 
decision of any Court sub- cognizable in Courts of Small Causes uq^er Act XLII of 1800 
ordinate to the Sudder (for the establishment of Courts of Small Causes beyond the 
Court in certain suits. local limits of the jurisdiction of the Supreme Courts of Judi- 
cature established by Royal Charter), when the debt, damage, or 
demand for which the original suit shall be instituted shall not exceed five hundred rupees ; 
btft every such order or decision shall be final.] 
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PRIVY COUNCIL. 

The 17th and 18th April, 1877. 

Presbnt: 

Sir J. W. Colvile, Sib B. Peacock, Sib M. E. Smith and 
Sir R. P. Collier. 

Forester and others Plaintiffs 

versus 

The Secretary of State for India in Council Defendant. 

(=4 1. A. 187. ] 

[0» appeal and cross appeal from the Chief Court of the Punjab. \ 


Execution — Privy Council Order awarding costs— Interest on costs — 

Act XXIlIof 1861, ss. 10 and 11. 

Where an order passed by Her Majesty in Council on report of the Judicial Gonimittce 
awards costs, but is silent as to interest on the costs so awarded, it is not competent to the 
Court which has to execute the order to direct payment of the costs with interest. 

The principle of the decisions in cases arising under ss. 10 and 11 of Act XXIIl of 1861, 
which have established a similar rule of practice in executing decrees passed by the Courts in 
India, approved. 

Interest not provided for in the order of the Privy Council may, however, be allowed in 
execution where the parties have agreed to submit the matter to the discretion of the Court 
executing the order. 

[162] This was an appeal, with a cross appeal, against a decree of the 
Chief Court of the Punjab, dated the 17th April 1875, passed in execution of an 
order of Her Majesty in Council, dated the 5th February, 1873. 

The order in question was passed in a suit in which the representatives of 
the late Mr, Dyce Sombre sought to recover the value of certain arms which 
had been seized in the year 1836 by the Government of India on the death of 
Begum Sumroo. This suit was originally brought in the year 1848 in the 
Court of the Zilla Judge of Delhi, by whom it was dismissed with costs in the 
following year as barred by limitation, his decision being affirmed by the Sudder 
Court of Agra in the year 1850. These decisions were, however, reversed on 
appeal to the Judicial Committee of the Privy Council, who, by an order passed 
in February 1858, remanded the case for trial on the merits, and at the same 
time directed that the costs*of the suit, so far as they had been occasioned by 
the improper plea of limitation, should be paid tcf the plaintiffs by the defendant. 

This order was only partially carried out, so far as the direction as to 
costs was concerned ; the costs which had been incurred in the Appellate Court 
were paid, but thte costs incurred in the Court of the First Instance were not 
paid. The case was, however, tried on the merits ; and finally came up again 
to the Judicial Committee on appeal, who, on the 5th of February 1873, after 
reversing the decision of the lower Courts on the merits, directed that the 
amount of the costs of the appellants in all the Courts in India be paid to tltfe 
appellants in India by the respondent. 

In execution of this order, the Chief Court of the Punjab passed the order 
under appeal, by which they awarded to the plaintiffs the whole of the costs 
incurred by them in the course of the first hearing in the Zilla Court of Delhi, 
and in the course of the hearing on the merits in the Deputy Commissioner’s 
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Court at Delhi, in the Commissioner’s Court at Hissar, and in the Chief Court 
of the Punjab, but without interest ; and also directed the refund of the sum of 
Bs. 1,014, paid by the plaintiffs, as th^ defendant’s costs in the Zilla Court of 
Delhi, with [16S|] interest thereon at 12 per cent, per annum, from the 11th 
September 1849, the date when it was paid. 

The main question raised by the present appeal was as to whether the 
Chief Court of the Punjab was right in refusing interest on the plaintiff’s costs. 
In the cross appeal objection was taken to interest being awarded on the refund 
of the sum of Bs. 1,014, the defendant’s costs, and to the plaintiffs being 
allowed any portion of the costs incurred in the Zilla Court of Delhi at the 
original hearing, except the stamp-fee then paid on the institution of their suit. 

Objection was also taken to the date from which interest had been allowed 
by the Chief Court on the sum of Bs. 5,309. 

Mr. Leith, Q.O., and Mr. Do]|/wc forthe Appellants. — The order of Her Majesty 
in Council received effect under the decree of the Chief Court. The Chief Court, 
in making that decree, was to be governed by the practice of the Indian Courts, 
which is to allow interest on costs. Costs carry interest in the Indian Courts 
without any special order, unless the contrary be expressed — see Macpherson’s 
Civil Procedure, 5th edition, p. 232 ; Digamburee Dabee v. Nundgopal Banerjce 
(1 W. B. Mis., l) ; Harradhun Saiulyal v. Bashmonee Dassia (2 W. B. Mis., 21); 
Singh v. Lalla Kalee Churn (3 W. B., Mis., 21). [Sir B. PEACOCK. — If 
there is no direction in the order in Council as to interest, can the Court 
below award it ? Here' there is no indication of an intention that the Court 
below should have any discretion to award interest.] According to the prac- 
tice in India, a Court executing a decree can award interest although the 
Court passing the decree has made no order on the point — see Beer Chunder 
Joobraj v. Bam Coomar Dhur (6 W. B.. Mis., 26). [Sir J. COLVILB, — Have 
you any cases to show what the practice of the Indian Courts has been in 
dealing with an order of the Privy Council giving costs, but saying nothing as 
to interest ?J I have no case exactly in point, but the decision in Bajah 
Leelanund Singh v. Maharajah Luckmismr Singh Bahadoor (13 Moore’s 

I. A., 490) is in pari materia. There the plaintiff* sued [164^ for possession 
of lands and for mesne profits. The Privy Council, in remitting the cases, 
ordered that the Court below should direct possession to be given to the plain- 
tiff. ^The Court below gave possession, but refused to order mesne profits, on 
the ground that the Privy Council had given no order in respect of these. It 
was held by the Privy Council on appeal, that the order in Council directing 
possession to be given carried by its own force the right to mesne profits. [Sir 

J, Gqlvile. — I n that case this^ Committee did not makp any decree, but only 
a declaration as to the rights of the parties, leaving it to the lower Court to 
work them out. Here the decree is complete and final.] The practice of the 
Indian Courts to allow interest on costs continued up to a recent period ; but is 
alleged to have been altered in consequence of the decision of a Full Bench of 
the Calcutta Court in the case of Mosoodun Lall v. Bheekaree Singh (B. L. B. 
Sup. Yol., 602). The decision in that case seems rather to conflict with the view 
taken by the Privy Council in the case last cited, and it may be doubted whether 
itiis a correct exposition of s. 11, Act XXIII of 1861. But assuming it to be 
correct, it does not touch the question of interest on costs, but only decides 
that interest shall not be allowed in execution on the principal debt, where it 
is not expressly given by the decree. The later cases of Ba^ah Leelanund 

v. Maharajah Jny Manful Singh (15 W. B., 335) and Jfakaranee Srq^o 
Somduree Bebia v. An/und Moyee Debia (16 W. B., 302) fail to notice this 
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distinction. [Sir M. SMITH.— The practice of the Courts should be uniform. 
Interest on costs can be on no different footing from interest on the principal 
debt.] We rely on the views expressed J)y the Privy CounqjJ in the case of 
Bajah Leelatmnd Singh y. Maharajah Luchmissur Singh Bahadoor (13 Moore’s 
I. Am 490). 

As to the time from which interest on costs should be reckoned, it was 
reasonable that it should run from the time when the costs were actually in- 
curred. [Sir J. OOL VILE. — When the decree of a Court of First Instance is 
reversed by [165] a Court of appeal with costs and interest, the Court in taxing 
costs does not direct that interest shall run from two dates, from the date of 
the decree in the lower Court in respect of the costs incurred in that Court, 
and from the date of the decree in the appeal in respect of the costs incurred 
by the appeal. ] We contend that the order of an Appellate Court reversing 
the judgment of a lower Court should restore the successful appellant to the 
position he would have been in had he succeeded at first in the lower Court. 

Mr. J. D. Mayne for the Secretary of State. — The order of Her Majesty 
in Council does not award interest on costs, and the Punjab Court cannot go 
beyond that order. Whatever may have been the former practice it is now 
settled law that the Courts in India in dealing with decrees of the Courts of that 
country could not award interest in execution not provided for by the decree ; 
see the decision of the Privy Council in Sadasiva PtUai v. Ramalinga PilLai (15 
B. L. B., 383 ; S.C. L. R., 2 Ind. Ap., 219). There is no difference in this respect 
between a decree of an Indian Court and an ord^r of Her Majesty 
in Council. The oases of Rajah Leelanund Singh y. Maharajah Joy Mungul 
Singh (15 W. R., 335) and Maharanee Brojo Soonduree Debia v. Anund 
Moyee Debia (16 W. R., 302) related to such orders. In these cases and in 
Lekhraj Boy v. Mahtab Chand (21 W. R., 147) and in Gooroo Doss Boy 
v. Stephens (13 B. L. E., Ap., 44 ; S. C., 21 W. R., 195), it was held that, where 
the order in Council was silent as to interest on costs, the Court of execution 
could not award it. The same course had been followed by the High Court 
of the N.W. Provinces in Bhoza Bughbur Singh v. Bhoza Raj Singh [3 All. 

H. C. Rep. (1871), 319] in which the Court distinguished the case of Bajah 
Leelanund Singh v. Maharajah Luchmissur Singh Bahadoor fl3 Moore’s 

I. A., 490), on the ground that in that case no final decree had been prepared 
by the Privy Council, the proceedings being merely remitted to the High Court 
with certain direc-Cl66]tions as to the decree to be made. In the Madras 
High Court also it had been decided that it is not competent to a Court 
executing a decree to add to it by giving interest : see Kuppa Ayyar v. 
Venkataramana Ayyar (3 Mai^d. H. C. Rep., 421), where the reasons are 
well given. 

But assuming that the Chief Court of the Punjab could have awarded 
interest, it certainly could not have done so from the time for which the 
appellants contend. Had the order in Council awarded interest on costs, the 
interest would have run from the date of the order, nob from the date of the 
reversed judgments of the lower Courts. Under the Statute 1 and 2 Yict., 
c. 110, s. 17, interest runs, in the Courts in England, on costs forming part of a 
judgment as well as on the principal debt, but only from the date of entering 
up judgment : Pitcher v. Roberts (2 Dowl. N.S. 394). As to the time when judg- 
ment is to be considered as having been entered up, see Fisher v. Dvdding 
(3 M. &G. 238), Newtony. Grand Junction Railway Company (16 M. & W. 139). 

By our cross-appeal we object to the decree of the Chief Court in so far as 
it orders us to pay Rs. 1,273, being the plaintiffs' costs in the Zilla Court 
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of Delhi, and to refund with interest the sum of Bs. 1,014, the defendant's 
costs in that Court paid by the plaintiffs. These items were recoverable 
under the ordei;; in Council passed rin February 1658, and had already been 
made the subject of proceedings in the Courts of the Deputy Commissioner 
^and of the Commissioner of Delhi. The latter had refused to allow the plain* 
tiffs’ application as not made within time. As to the time within which the 
orders of Her Majesty in Council should be executed, see Kristo Kinkur 
Ghose Boy v. Burroda Gaunt Singh Boy (14 Moore’s I, A., 465 ; S. c., 10 B. L, 
S., 101), in which the view of the Full Bench in Annandamayi Dasi v. Purtia 
Chandra Boy (B. L. R., Sup., VoL, 506 ; S. c., 6 W, B. Mis., 69), that 
the right to enforce the order of Her Majesty in Council is not affected 
by any law of limitation, was not assented to. [Sir M. SMITH. — The 
order in Council is not always a decree. The lower Court [167} may 
have to give the decree which the order directs. Time will then run from 
the date when the lower Court gives the decree. Sir B. PEACOCK refer- 
red to Mr. Macpherson’s Practice of the Privy Council, 2nd edition, pp. 149, 
150.] We say the claim was barred under Part II, s. 5, els. 4' and 2 of the 
Punjab Code. The Commissioner of Delhi, moreover, having so decided in 
1865, the matter is res judicata. 

The Chief Court was wrong in granting interest on refund of costs ; see 
Bodger v. The Comptior d* Escompte de Paris (7 Moore’s P. C. C., N. S., 314), 
where the point is expressly decided. There was also an error in the date from 
which interest had been reckoned by the Chief Court on the refund of 
Bs. 5,309. 

Mr. Leith in reply admitted the error pointed out. It should have been 
corrected in the Court below, but might be corrected at any stage. The defendant 
had expressly agreed to be bound by the decision of the Chief Court as to 
whether the refund of the costs received by him should be with interest, and 
was bound by that agreement — Sadasiva Pillai v. Bamalinga Pillai (15 B. L. 
B., 383 ; S. C. L. R., 2 Ind. Ap. 219). The order in Council of 1873 gave the 
plaintiffs a right to recover their costs in the Zilla Court of Delhi, although 
their remedy under the order in Council of 1858 might be gone. 

At the close of the argument their Lordships’ Judgment was delivered 
by 

Sir J. W. Colvile . — These appeals arise out of proceedings taken in the 
Chief Court of the Punjab to give effect to an order of Her Majesty in Council, 
piade on the 5th day of February 1873. That order was designed to determine 
finally a litigation which had subsisted for a great* many years, first between 
the committee of the late Mr. Dyce Sombre, and, after the death of that 
gentleman, between his representatives and the Government of India touch- 
ing the liability of the Government for a seizure of certain arms and mili- 
tary stores effected upon the death of the Begum Sumroo. It was a pecu* 
[168] liar order, because, after reversing the decisions of the Indian Courts 
declaring the seizure to have been wrongful, and ascertaining the value of the 
arms and munitions of war, and the amount of the damages to be paid by the 
defendant to the plaintiffs, it proceeded, with the consent of the counsel on 
both sides, to direct payment of that sum to be made in this country, leaving 
nothing to be carried out in India except the final direction as to costs, which 
was, that the costs of the appellants in the Chief Court of the Punjab, and in 
the Court of the Commissioner at Hissar, and in the Court of the Deputy Com- 
missioner of Delhi, be taxed and ascertained by the proper oflioers of those 
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Courts respectively, and that the amount of the costs of the appellants in all 
the Courts in India be paid to the appellants in India by the respondent/* 

After various proceedings had in the Cfiief Court of the Pifnjab, the order 
under appeal was made. The following are the material passages in it : “ The 
costs taxed and ascertained to have been incurred in India by the plaintiffs, 
appellants, which shall be payable by the defendant, respondent, amount, as per 
noemorandum at foot, to Rs. 12,354*12-0, but no interest is allowed on such 
costs’*; and “ the Court further orders and decrees that the defendant shall 
refund to the plaintiffs the sum of Rs. 1,014, with interest thereon from the 
11th September 1849, to date of payment, at the rate of 12 per cent, per 
annum ; and a further sum of Rs. 5,309, with interest thereon from the 4th 
August 1865, to date of payment, at the rate of 12 per cent, per annum.” 

Against this order the appeal and the cross appeal have been brought. 
The appeal of the plaintiffs is in effect that interest ought to have been allowed 
upon the 12,354 rupees 12 annas in a certain way. The Judges of the Cliief 
Court of the Punjab had held that, in executing the order of Her Majesty in 
Council, they were not at liberty to give any interest upon the costs, because the 
order contained no direction for the payment of interest in respect of such 
costs ; and it may further be observed that the mode in which the plaintiffs 
in the Court below sought to have the interest which they claimed 
computed was a very peculiar one. They asked to have the [1693 gross 
principal amount of the plaintiffs’ costs, viz., the 12,354 rupees 12 annas, 
divided into four sums, and to have interest computed on each of such sums 
from the date of the decree of the Court wherein the costs which is repre- 
sented had been incurred. So far as their Lordships are aware there is 
no instance of such a course having been adopted ; certainly none has been 
brought before them during the somewhat lengthy argument which has taken 
place upon these appeals. The Committee that made the report to Her Majesty 
upon which the order in Council was made, if it had intended to place, by 
means of some such direction, the parties in the situation in which it considered 
they would have stood if everything had been done rightly in the lower Courts, 
would of course have been competent to do so ; but that a Subordinate Court 
executing an order in Council, which is silent upon interest, is at liberty to 
interpolate such a very special direction into that order, is a proposition which 
seems to their Lordships to be wholly unsustainable. It is not necessary for 
their Lordships to consider from what other date interest should be calculated, 
because they are of opinion that the Chief Court of the Punjab is right in its 
conclusion — that where the order in Council is silent as to interest upon the 
costs decreed, the Judge of the -Indian Court which has to execute the decree 
has no power to direct payfiient of those costs with interest. 

The learned Counsel for the appellants relied upon what they said had been 
the course of practice in India. In determining what is the existing practice in 
India, their Lordships think they ought first to consider what are the statutory 
provisions which govern the present procedure of the Courts in India. Those 
which are material to the present question are to be found in the 10th and 11th 
sections of Act XXIII of 1861. The words of the 10th section are ; “ When the . 
suit is for a sum of money due to the plaintiff, the Court may, in the decree, 
order interest at such rate as the Court may think proper to be paid on the 
principal sum adjudged, from the date of suit to the date of the decree, in addi- 
tion to any interest adjudged on such principal sum for any period prior to the date 
of suit, with further interest on the aggregate sum so adjudged, and on the costs 
of [170} the suit from the date of the decree to the date of payment.” This 
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clause seems to give the Courts a discretionary power to allow interest on 
costs, rather than to make it imperative upon them to do so. The leiamed 
Counsel for the^ plaintiffs, however, .relied on certain decisions of the High Court 
of Bengal, which they said established that an order for costs necessarily 
„ implied that the party in whose favour they were decreed might take out 
execution for them with interest from the date of the decree to the date of 
payment. It appears, however, that the more recent and authoritative 
decisions upon the 11th section of Act XXIII of 1861 are the other way. It 
is sufficient to mention the case of Moosoodun Lall v. Bheekaren Singh (B. L. 
B., Sup. VoL, 602), which was a decision of the Full Bench of the High Court 
of Bengal; and that of iTwppa Ayyar v. Venakata Bamana Ayyar (3 Mad. H.C. 
Bep., 421) before Mr. Justice BiTTLESTON in the Madras High Court. Those 
cases seem to have established as to decrees of the Indian Courts that the 
Judges of the subordinate Courts executing those decrees have no right to allow 
interest unless the decree which is to be executed has specifically directed the 
allowance of that interest. It was said that these cases, or some of them, 
related to the principal monies decreed, or to mesne profits ; but so far from there 
being any authority in favour of a distinction between these and costs, the case 
of Badger v. The Gomptoir d'Escompte de Paris (7 Moore’s P. C. C., N. S., 314) 
is an authority for the proposition that a claim for interest on costs in that 
respect is less favoured than a claim for interest on the principal money decreed. 
Since the hefore-mentioned cases have been determined as to the practice of the 
Courts of India and the powers of the Judges executing decrees of those Courts, 
the power of a subordinate Court executing an order of Her Majesty in Council 
has also been considered in the two cases cited from the Weekly Beporter 
(Bajah Leelanund Singh v. Maharajah Joy Mungul Singhs 15 W. B., 335 ; and 
Daharanee Brojo Moonduree Debia v. Annund Moyee Debia, 16 W. B.. 302), in 
which judgment was given by Mr, Justice MiTTBK ; and it appears, that as 
to orders in Council, as well as to decrees of the Indian Courts, 
[171] the existing practice is that interest cannot be given in execution unless 
it is specially directed to be given. 

It appears to their Lordships that the principle of the decisions which 
have established this practice is sound, and that the plaintiff's have failed to show 
that the order made by the Chief Court of the Punjab is erroneous in that it 
has refused to allow interest on the sum of Bs. 12,354-1 2-0. 

• Their Lordships have now to consider the cross appeal. The first point 
taken on that appeal is, that the defendant has been erroneously charged so 
much of the 12,354 rupees 12 annas as consists of costs which were incurred 
in the Delhi Court before Mr. Gubbins, and were dealt with by the order in 
Council of the 3rd of 'February 1858. Now, that prior order in Council dame 
about in this way : When the suit was first brought in the Zilla Court of Delhi 
by the committee of the lunatic, Mr. Dyce Sombre, Mr. Gubbins, the 
Judge of that Court, dismissed it on the ground that the claim was barred 
by the Statute of Limitations. His decision was confirmed on appeal by 
the Sudder Court of Agra. Against both decrees there was an appeal to 
Her Majesty in Council. The Judicial Committee thought that the deoi<* 
sions were erroneous, reversed them, and directed that the costs of the 
suit, so far as they had been occasioned by the improper plea of the Statute 
of Limitations, should be paid by the defendants to the plaintiffs. That cnder 
for payment was never whoUy carried out. It was partially carried out 
because the costs incurred in the Appellate Court were paid ; but the costs 
incurred in the Court of First Instance — the Court of Mr. Gubbins-r-do not 
appear to have been paid ; and it is contended on the part of the defendant 
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now that those costs cannot properly be given as part of the costs payable 
under the order in Council of 1873. 

It appears to their Lordships wholly ifnnecessary to consider the arguments 
which have been addressed to them touching the plea set up in the Courts of 
the Punjab, that the claim for these unpaid costs was barred by the Statute 6f 
Limitations, or the order passed upon it. Whether it would liave been proper 
for their Lordships in anjf case to express an opinion as to the merits or effect 
of those orders in such a proceeding as this, is [172} Very questionable ; but it 
appears to their Lordships that those orders, taking them at their highest, 
could only bar the remedy given by the order in .Council of 1858 for the 
recovery of those costs ; and that, upon the true construction of the order of 
1873, it was the intention of this Committee to give the plaintiff’s the whole 
costs of the suit, so far as they had not been paid; whether incurred in the three 
Courts in which they are directed to be taxed, or in the Court of Mr. Gubhins. 
The ordering part of the order in Council directs, not only that the costs in the 
three specified Courts are to be taxed, but that the amount of the costs of the 
appellants in all the Courts in India are to be paid to the appellants in India 
by the respondents ; and the judgment of the Committee on which this order 
was drawn generally expresses that the plaintiffs were to receive their costs of 
the suit. It also appears that when this matter was discussed in the Court 
below, Mr. Plowden, who appeared for the defendant, consented to the costs in 
question being ascertained in that Court, and that thereupon the Court made 
an order that they should be included in the Es. 12,354-12, and paid by the 
defendant to the plaintiffs. This seems to their Lordships to have been a very 
proper concession on the part of Mr. Plowden, inasmuch as it was equitable 
that these costs should be paid to the successful .party ; and reasonable that 
there should be one order made for the payment of all the costs of the suit, 
instead of leaving open any questions touching the rights of the plaintiffs under 
the order in Council of 1858. 

Their Lordships, therefore, feel no doubt in affirming the judgment of 
the Chief Coui’t of the Punjab upon this point. 

The next question raised by the cross-appeal was with reference to the 
refund of the sum of Es. 1,014. There wore three points made upon this item : 
one, that the principal had already been repaid ; another, that it was subject to 
the same objection as that which has just been disposed of with respect to part 
of the 12,354 rupees ; and the third, that it ought not to have been ordered* to 
be refunded with interest. Of the supposed repayment there is no evidence 
whatever. In an order dated the 8th April ISlH, the Senior Judge of the Chief 
Court of the Punjab says :• — “ The Court, referring to annexure D, has now 
[1731 before it a sealed c5py of the order of Mr. Gubbins, dated 11th September 
1849, showing that the sum of Es. 1,014 was paid by the plaintiffs for 
the defendant’s costs in that year and no suggestion that it had ever been 
refunded seems to have been made before him- As to the second point, it is 
sufficient to say that the general obligation of Government to refund whatever 
they had received in respect of the costs awarded by the erroneous decrees, 
although there was no positive direction for a refund in the order in Council, 
having been admitted, and properly admitted, the objection that this particulaf 
sum was paid for costs incurred in Mr. Gubbins’ Court, cannot, for the reasons 
already given, be allowed to prevail. 

Upon the question whether this sum, and the further sum of Es. 6,309, 
ought to have been ordered to be refunded with interest, their Lordships are of 
opinion that this case stands clear of what is ruled in the final part of Lord 
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Cairns’ judgment in Bodgi^r v. The Comptoir d'Escompte de Path (7 Moore's 
P. G. C., N. S., 314 at p. 331), because they find that, in the proceedings of 
the Chief Court of the Puhjab, t>\pre was a submission to the discretion of 
the Court, whether interest on these sums should be allowed or not* With the 
exercise of that discretion in the particular case their Lordships are not disposed 
to interfere, considering that it is* but equitable that the party who has received 
money under a decision afterwards found to be wrongful should account for 
that money with interest. 

It has, however, been admitted at the - bar that there has been an error in 
the mode in which the interest on the Bs. 5,309 has been directed to be com- 
puted, by reason of that sum having been received in three different portions, 
and at three different dates. It will be necessary to correct this error, but as it 
ought to have been pointed out to the Court below, the variation in the order 
will not affect their Lordships’ order as to the costs of the appeal. 

Their Lordships will, therefore, humbly advise Her Majesty to vary the 
order under appeal so far as it directs interest at the rate of 12 per centum per 
annum on the sum of Bs. 5,309 to he [174] computed and paid from the 4th 
of August 1865, by directing that as to Bs. 3,159, part of the said sum of 
Bs. 5,309, such interest be computed and paid from the 27th of August 1867 ; that 
as to Bs. 1,150, other part of the said sum, such interest be computed and paid 
from the 27th August 1867; and that as to the further sum of Bs. 1,000, 
being the remainder of the said sum, such interest be computed and paid 
from the 4th of August 1865 ; but, subject to such variations, to confirm the 
said order under appeal, and to dismiss both the appeal and cross-appeal. Both 
parties being thus found to be in the wrong, there will be no costs of the 
appeals on either side. 

Order varied. 

Agent for the Appellants in the appeal and Bespondents in the cross-appeal 
Mr. r, N, WiUon, 

Agents for the Bespondents in the appeal and Appellants in the cross- 
appeals : Messrs. Laivford and Waterhome, 

NOTES. 

[WHERE DECREE IS SILENT — 

(a) Mesne i}rofit8 — 

* (1) This principle is not applicable to mesne profits on restitution of property con- 

sequent upon the reversal of decree. It is not adding anything to the decree : — 
(1878) 3 Cal., 720. 

(2) Where mesne profits are lefc to be dolermified in execution, the amount may 
vary beyond the claim in the plaint : — (1882) 9 Cal., 112. 

(b) Interest disallowed — 

Following this case (1896) 23 Cal., 357 ; (1896) 22 Bom., 42 ; (1905) 32 Cal., 494 
=:9C. W. N., 372=1 C. L. J., 118 ; see also 2 I. A. 219 ; 9 I. A.. 1. 

(c) Future interest— - 

See infra (1878) 3 Cal., 602 P. C. 

(d) Anomalous mortgage decree— 

Decree not to be extended in execution beyond the real meaning of its terms 
(1887) 11 Bom., 537.1 
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[ 8 Cal. 174 ] 

APPELLATE CIVIL. 


The SOth Auugust and Srd, 4th, ^th and 14th September, 1877, 

Present r 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Muter. 

M. Pogose (widow and representative of J. G. N. Pogose) Defendant 

versus 

The Bank of Bengal Plaintiffs." 


Principal a’nd. surety — Accommodation acceptor — Discharge of surety 
— Equitable mortga^ge — Trust deed for bejietit of creditors — 

Eventual remedy of surety — Contract Act (TX of lS7i^), 
ss. 132, 134, 135, 139--Evidence Act {[ of 1872), s. 02. 

In the years 1870 and 1873 A drew certain bills of exchiinge upon P, which were acdbpted 
by B for the accommodation of A, and endorsed by A to the Bank of Bengal. In May 187G, 
A, by letter, agreed to execute a mortgage of a certain portion of his property, consisting of a 
share in a Privy Council decree, to B ; and in the meantime to hold such property at the 
disposal of B, his successors and assigns. In the month of Juno 1876, [175] .4 
became unable to meet his liabilites, and in the month of August following executed 
a conveyance of all his property to the Otheial Trustee upon trust for tho benefit of 
A ’s creditors. The Bank assented to and executed this deed after it had been assented to 
and executed by some of tho other creditors. The deed did not coiitaiu any composition 
with-or release by the creditors, nor any covenant on their part not to sue A. In a suit by 
the Bank against B, as acceptor of the bills — 

Held, that B was not precluded by tho provisions of s. 13:21 of the Contract Act and s. 92^ 
of the Evidence Act from pleading that he was an accommodation acceptor only ; but 


* Regular Appeal No, 70 of 1877, from a decision of C. B. Garrett, Esq., Judge of Dacca, 
dated the 9th January 1877. 

t [Sec. 132 -Where two persons contract with a third person to undertake a certain liability 

and also contract with each other that one of them shall be 
liable only on the default of the other, the third person not 
being a party to such contract the liability of each of such two 
persons to the third person under the first contract is not 
affected by tho existence of the second contract, although Such 
third person may have been aware of its existonce.] 

{[Sec. 92 ; — When the terms of any such contract, grant or other disposition of property, 
or any matter required by law to be reduced to the form of a 
Exclusion of evidence of docuAient, have been proved according to the last section, no 
oral agreement. dvidonce of any oral agreement or statement shall be admitted 

as between the parties to any such instrinncm or their represent' 
atives in interest, for the purpose of contradicting, varying, adding to, or subtracting from, its 
terms : 


Liability of two persons 
primarily liable not affect- 
ed by a private arrange- 
ment between them as to 
suretyship. 


Proviso (I). — Any fact may be proved which would invalidate any document, or which 
would entitle any person to any decree or order relating thereto ; such as fraud, intimidation, 
illegality, want of due execution, want of capacity in any contracting party, want or failure 
of consideration, or mistake in fact or law. 

Proviso (2 ). — The existence of any separate oral agreement as to any matter on whicR 
a document is silent and which is not inconsistent with its terms, may be proved. In consi- 
dering whether or not this proviso applies, the Court shall have regard to the degree of formality 
of the document. 

Proviso (3 ). — The existence of any separate oral agreement constituting a condition 
precedent the attaching of any obligation under any such contract, grant or disposition of 
property, may be proved. 

Proviso (4). — The existence of any distinct subsequent oral agreement to rescind or 
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Held, that the letter of May 1876 oonstitutcd' a good equitable mortgage, and that B 
was not thereafter entitled, as against the Bank, to the equitable rights of an accommodation 
acceptor. 

Held further, that the trust deed did not impair the “ eventual remedy ” of B, and that 
therefore he was not discharged from his suretyship under the provisions of s. 139 of the 
Contract Act. 

The plaintiffs in this suit sued Mr. Joachim Gregory Nichobs Pogose as 
the acceptor of certain bills of exchange drawn by Mr. Nicholas Peter Pogose 
during the years 1872 and 1873, and endorsed by him to the plaintiffs. The 
defendant died during the proceedings, and the present appeal was prosecuted 
by bis widow. The defendant was at first an accommodation acceptor only, but 
on the 19th of May 1876. Mr. N. P. Pogose wrote and sent the following 
letter to him, which, it was contended by the plaintiffs, constituted a good 
mortgage, and prevented the defendant from pleading that he had received no 
consideration : — 

Dear Sir,— In consideration of your having stood my surety from time to time by 
signing, accepting, endorsing, and otherwise, bills favouring different parties, all for my sole 
use and benefit, 1 hereby agree, on demand, to execute to you, your heirs, executors, adminis- 
trators, and assigns by way of collateral security, to keep you safe and harmless, and for the 
payment of the amount of the said bills and their renewals from time to time, amounting in 
all to rupees two lacs thirty-nine thousand and five hundred, a valid and effectual mortgage 
of the 6 annas 12 gandas and a half share in the Privy Council decree obtained by 
the late Nujummunnissa Khatun, confirming a decree of the High Court awarding her 
the possession and mesne profits of the zamindaries and shares in zamindaries, of which the 
particulars are given at the foot of this letter, and which said share was purchased by 
[176] me at an execution of decree sale held on the 21st February 1876, at the Court of the 
Subordinate Judge of Furroedpore, such sale having be3n confirmed by that officer on the 
15th May instant ; and I further agree, until the execution of such mortgage, to hold the 
said 5 annas 12 gandas and a half share of the said decree at your disposal, and at the 
disposal of your successors and assigns. ” 


In the month of June 1876, N. P. Pogose became unable to meet his 
liabilities, and the plaintiffs called upon the defendant to pay the amount due 
upon the bills of exchange accepted by him. On the 9th of August 1876, and 
before the defendant had paid off any of the bills, N. P. Pogose executed a deed 
of trust and assignment in favour of the Official Trustee of Bengal, by which 
he purported to assign all his property, including his estate and interest in the 
Privy Council decree mentioned in his letter of the 19th May 1876, to the 
Official Trustee upon trust to realize the same and divide the proceeds equally 


modify any such contract, grant or disposition of property may bo proved, except in cases 
in which such contract, grant or disposition of property is by law required to be in writing, or 
has been registered according to the law in force for the time being as to the registration of 
fioenments. 

Proviso (5). — Any usage or custom by which incidents, not expressly mentioned in any 
contract, or usually annexed to contracts of that description, may be proved : provided that 
the annexing of such incident would not be repugnant to, or inconsistent with, the express 
ifenns of the contract. 

Proviso (6). — Any fact may be proved which shows in what manner the language of a 
document is related to existing facts.] 


Discharge of surety by 
creditor’s act or omission 
impairing surety’s eventual 
remedy. 


*[Sec. 139 : — ^If the creditor does any apt which is inconsistent 
with the rights of the surety, or omits toido any act which his 
duty to the surety requires him to do, and the eventual remedy 
of the surety himself against the principal debtor is thereby 
impaired, the surety ia4iischarged.] ^ 
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among the creditors of N. P. Pogose. The deed gave the Official Trustee 
power to manage tbe debtor’s estates or to appoint managers. It did not 
contain any composition with or release By the creditors, nof*any covenant on 
their part not to sue. Joachim Pogose did not expressly dissent from the deed. 
The Iparned Judge of the Court below held that, according to the terms of 
s, 132 of the Contract Act, the defendant contracting as principal could not plead 
that he was within the knowledge of the piaintid's liable as surety unless he was 
also able to plead that the plaintiffs had accepted him as surety, and therefore 
gave the plaintiffs a decree ; but held also that the defendant continued to be 
an accommodation acceptor only, and that the trust deed was prejudicial to the 
rights of tbe defendant. 

From that decision the defendant appealed. 

Mr. J", D. BelU Mr. Branson^ and Mr, C. Gregory for the Appellant. 

The, Advocate- General, Officiating (Mr. Paul), Mr. Evans, and Mr. Stokoc 
for the Bespondents. 

[1771 Mr. Bell — The Bank of Bengal knew that Mr. Joachim Pogose was only 
an accommodation acceptor, and the Bank, by signing the trust deed, waived 
its rights as against Mr. Joachim Pogose. Section 132 of the Contract Act 
embodies the old common law rule as to the liability of principal and surety 
under guarantees. There is no intention shown anywhere in the Act of altering 
the principles of equity applicable to negotiable instruments. [Garth, C. J., 
referred to Bailey v. Edwards (34 fj. J., Q. B., 41).J It cannot be contended 
that it was the intention of the Legislature to absolutely deprive an accommoda- 
tion acceptor of his right to plead that he was, to the knowledge of the creditor, 
only secondarily liable. It is competent to the Court to say that there is nothing 
in the Act to prevent a surety contracting as principal from having the benefit of 
the sections which provide for the discharge of a surety. The ruling of Phear, J., 
in Pwichamfi^ Ghose v. Daly (15 B. L, E., 331) is, I submit, not good law ; it is 
opposed to the judgment of the House of Lords in The Liquidators of Overend 
Gurney and Co, v. The Liquidators of the Oriental Financial Corporation (L.E., 
7 H. L., 348). That case was not cited to Phear, J, It is clear that any dealing 
by a creditor with the debtor to the injury of the surety operates to discharge 
the surety : Croydon Gas Company v. Dickinson (46 L. J., Q. B., 157) ; Polak 
V. Everett (45 L. J., Q. B., 369) ; and Watts v^ Shuttlexvorth (29 L. J., Ex., 229). 
It may be argued upon the authority of Mayhew v. Crickett (2 Swanst., 183, at 
p. 189) and Smith v. Winter (4 M. & W., 454, at p. 466), that as Mr. Joachim 
Pogose did not expressly dissent from the trust deed, his liability was revived. 
But the case of Withall v. Masterman {2 Camp., 178) shows that mere 
knowledge of the fact woitld not be sufficient to revive the liability of the surety ; 
there must be assent to the deed. By executing this trust deed the Bank have, 
in the words of s. 139 of the Contract Act, impaired the “ eventual remedy ” 
of the surety himself against the principal debtor ; and Mr. Joachim Pogose 
was, therefore, discharged. As soon as the deed [178] was executed, the Bank 
lost their right to take proceedings against their debtor, which Mr. Joachim 
Pogose had a right to require them to do. The trust deed gives property worth 
ten lacs to the Official Trustee. The Bank can have this realized : they should 
do equity to the surety and take no steps against him until the property in the 
hands of the Official Trustee has been applied according to the trusts of the deed. 
[Garth, C. J. — How far would such a deed be operative if signed by two or three 
out of all the cr^itors ?] As soon as the deed is signed by any one of the creditors, 
he is bound by it. [Mr. Stokoe referred to Ellison v. Eilison (1 Wh. and Tudor’s 
L. C., 4th ed., 254 ; 5th ed., 273).] If one creditor came in under the deed, the 
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deed would be irrevocable by the debtor : Acton v. Woodgate (2 My. & K., 492) 
and Mackinnon v. Stewart (l Sim. N. 8. 76, at p. 88). It is not necessary, in 
order to enable Creditors to take undC): a deed of this kind, that they should be 
parties to it : (2 Story, Eq. Jur., s. 1036 a). [Garth, 0. J. — Suppose that all the 
creditors are parties, suppose that two sign and that the rest expressly dissent, 
is the deed to be binding ? It clearly cannot bind dissentients.] The moment 
that the deed is made and assented to by one creditor, the trustee and settlor 
are bound, and the executing creditor gets the benefit. 

Mr. Branson on the same side. — Section 132 of the Contract Act was not 
intended to cover such a'case as this. Ic was intended only to cover cases of 
guarantees and sureties. The common law rule was laid down in Hollier y, 
Eyre (9 C. & F., 1, at p. 45). The equitable principle that a surety appearing 
to be a principal may show his suretyship, is stated in Bees v. Berrinqton 
(2 Wh. and Tudor's L. C., 4th ed., 974 ; 5th ed., 992). All that the Contract 
Act does, is to lay down the rule in Hollier v. Eyre (9 C. & F., 1, at p. 45). 
The equitable principle still subsists as to bills of exchange. There can be no 
doubt that Mr. Joachim Pogose was a surety only ; he was n ^t dealt with 
as a principal, and the evidence of the bank manager shows that he knew 
Mr. Joachim Pogose’s position. 

[179] The Advocate- General for the Respondents. — The construction put 
on 8. 132 of the Contract Act by the learned Judge of the Court below is per- 
fectly correct : that the Act was intended to apply to negotiable instruments 
appears from the illustration given to this section, which is one regarding a 
promissory note. This section is an exposition of the law in Fentiim v. Pocock 
(5 Taunt, 192), which was the case of an accommodation bill, and the Con- 
tract Act applies precisely to such a case as this. The equitable doctrine has 
been considered to be unjust by many Judges : 2 Latour’s Judicial Maxims, 
177. At law, an accommodation acceptor is never discharged except by pay- 
ment, and in this country it is important that this rule should be ij^pheld. The 
provisions in the Contract Act as to discharge of sureties relate to cases of 
express sureties only, and not to a case where the parties are primarily liable ; 
and reading the Evidence Act and this Act together, it appears that no evidence 
outside the cases mentioned in the provisos shall be received to add to the instru- 
ment, so that Mr. Joachim Pogose cannot be allowed to plead that he was a surety 
only. The equity contended for on behalf of the appellant arises independently of 
the*bontract : Pooley v. Harradine (7 El. & Bl., 431); but it cannot be held to exist 
here when it is expressly barred by the Legislature ; and therefore the doctrine 
of the Overend and Gurney case (L. R., 7 H. L., 348) does not apply to a case 
under the Contract Act. Such a deed as this, an* out-and-out conveyance by a 
debtor for the benefit of his creditors, is perfectly valfd both under s. 240, Act 
VIII of 1859 — Stephenson v. Baumgartner (4 Agra H.C. Rep., 104) — ands. 326, 
and the general law. Neither the debtor nor his creditors could set it aside 
after it had been executed by the creditors : Dolphin v. Aylward (L. R., 4 H.L. 
486). Suppose the Bank had not signed the deed : they could not have sued, 
as the conveyance was good, and the property had passed away from the 
debtor. The Bank could not have taken the property comprised in the deed 
in execution ; all that they would have been entitled to would have been a 

f ersonal decree, or to go against subsequently acquired property. Other creditors 
189] executed the deed, and therefore the Bank would not have had any 
power to get the deed re\roked ; that can be done by the debtor if no credi- 
tord execute, but not by a creditor : Dolphin v. Aylward (L. R., 4 H. L., 486). 
The “ eventual remedy " of the surety is not impaired by this deed ; the mean- 
ing of these words- in s. 139 of the Contract Act is that the “ substantial " 
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remedy of the surety must be impaired. Now the circumstances under which 
the deed was executed show that it was for the benefit of the surety. It is 
contended that the Bank, by executing this deed, lost theii;,right to sue the 
debtor, and so damnified the surety ; but as far as the Bank is concerned, they 
have lost no remedy. A surety who concurs in an arrangement between the 
debtor and his creditors, is not discharged by such an arrangement : — Ex parte 
Harvey (23 L. .1. Bkcy., 26). Mr. Joachim Pogose cannot be treated as having 
been throughout an accommodation acceptor only. The letter of the 19th May 
constituted a perfectly good mortgage to him — Bajkumar Ramgopal Narayan 
Sing V. Bam Dutt Chowdhry (6 B. L. R., 264) ; and as soon as he received this 
security he ceased to be an accommodation acceptor : hitrdon v. Benton (9 Q.B. 
N. S., 843). 

Mr. Stokoc on the same side. — Mr. Joachim Pogose was not in the position 
of a surety contemplated by the Contract Act, and he could not claim the 
protection provided for a surety by the Act. The Evidence Act and the Contract 
Act came into force on the same day, and it would be natural to expect that 
they would deal with cognate subjects in the same way. Now, the only variations 
of terms allowed by the Evidence Act are those referred to in s. 92. The 
respondents may show that there was a want of consideration, or that there 
has been a failure of consideration. There was consideration in this case, and 
the other provisions in the section do not apply. It is clear, therefore, reading 
the two Acts together, that Mr. Joachim Pogose could not be heard to say 
that he was surety only. The case of Withall v. Masterman (2 Camp., 179) 
has been referred to in support of the [181] proposition that Mr. Joachim 
Pogose’s liability was not revived by his assent to the trust deed; but that 
case merely went on the ground that there was no evidence of assent 
by the surety. The principle laid down in Bees v. Berrington (2 Wh. 
and Tudor’s L. C., 4th ed., 974 ; 5th ed., 992), and distinctly recognized 
in Mayheto v. Crickett (2 Swanst., 185) and Tyson v. Cox (T. & R., 395), 
was not diAented from. It cannot now be contended that Mr. Joachim 
Pogose was an accommodation acceptor throughout all the transactions in this 
case. An accommodation acceptor is one who gets no consideration for liis 
liability. If he gets any consideration at any time, he ceases to be an accom- 
modation acceptor. The case of Burdon v. Benton (9 Q, B., N. S., 843) decides 
that there may be not only consideration for an original acceptance, but also 
consideration for payment of the bill. Even if Joachim Pogose had no consider- 
ation for incurring his liability, yet if he got any consideration subsequently, 
hecould not contend that he was an accommodatof. The trust deed and the con- 
currenceof the Bank in ithavebeen put forward by Joachim Pogose as freeing him 
from his liability, but it is difficult to see how he was prejudiced either by the deed 
or by the execution by the Bank. The deed purports to be a conveyance to the 
Official Trustee upon trust to realize the debtor’s property and divide it among 
all the creditors equally. It is evident that, unless there is any positive law 
which prevents the natural operation of the deed, it must have the effect of 
preventing the creditors from seizing the property in execution, and therefore 
of preserving the property until it could be realized to advantage. [Garth, C. J. — 
The question is, whether the Bank, by assenting, did not make the deed* 
valid and take away their power of suing Nicholas Pogose ?] The surety could 
have paid the Bank off and insisted on the Bank lending him its name ; but 
the execution of the deed by the Bank had no effect upon their rights as against 
Nicholas Pogose such as todamage the surety. A surety is not discharged by giving 
time if the remedies of the [ 182 ] surety are not diminished or affected— if liZwc v. 
Coles (2 Sim., 12). The fact that the Bank assented is really not material ; the 
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result of the deed would ha^ve been the samdt for other oreditors had asseated, 
and that would give validity to the deed. It oannot be said that the position 
of the surety was altered because the«Batik also assented. The deed was com- 
municated to the creditors, and is therefore irrevocable by the settlor : Acton 
V. Woodgate (2 My. & K,, 492), in which Garrard v. Lord Lauderdale (3 Sim,, 1) 
was dissented from. Such a deed as this is valid even though if made with the 
intention of delaying an execution creditor : Pickhtock v. Lyster (3 M. k Sel„ 
371). In considering whether the surety is released, the question always is, 
whether the deed contains a composition or release. This deed contains neither, 
and as the debt is still existing, the surety is not released. 

Mr. Bell in reply. — It has been argued that, as a subsequent security was 
given, the accommodation has gone ; but this rule cannot apply when there has 
been merely a promise to give security as in this case. [Garth, C. .T. — There 
is a good equitable mortgage, and the property comprised in it could not 
be conveyed by the trust deed.] I submit that there was only a personal pro- 
mise here, not a mortgage. The eventual remedy of the surety was impaired 
by this deed. It is said that Mr. Joachim Pogose could have paid off the Bank 
and required the use of the Bank’s name in suing, but; if the cause of action is 
burdened by having to add other parties, the remedy is impaired. “ Eventual ” 
means at any time ; impair ” means damage of any kind whatever ; anything 
which affects the position of the surety in any way, even to such an extent as 
would entitle him to nominal damages only. 

The Judgment of the Court was delivered by 

OaPth, CJ. —This suit was brought by the plaintiffs, the Bank of Bengal, to 
recover from Mr. Joachim Gregory Nicholas Pogose, a sum of Rs. 1,10,687-10-2, 
being the aggregate amount of principal and interest due upon nineteen bills of 
exchange, [188] each drawn by Mr. Nicholas Peter Pogose upon and accepted 
by his oousion Mr. J. G. N. Pogose, payable to the drawer’s order, and endorsed 
by the drawer to the plaintiffs’ Bank. 

The Court below have decided in the plaintiffs’ favour : and as the defend- 
ant died pending the proceedings, the present defendant, Mrs, Mary Pogose. 
his widow and representative, becamj defendant in his stead, and is prose- 
cuting this appeal. 

The defence is, that Mr. J. G. N. Pogose accepted the bills merely for the 
aceommodation of his cousin and without any consideration ; that the plain- 
tiffs were aware of that fact ; and that by consenting to and signing a deed of 
trust, which Mr. N. P. Pogose made of ail his property for the benefit of his 
creditors, the Bank have discharged the defendant from his liability. An 
attempt was also made to show that the plaintiffs had also discharged the 
defendant by giving time to the drawer of the bills ; but we expressed an 
opinion during the argument that there was really no ground for this contention, 
and it was accordingly given up. 

The plaintiffs' answer to this defence is three-fold. They say — 

1st. — That by s. 132 of the Indian Contract Act, the defendant is precluded 
ifrom showing that he was merely surety for his cousin upon the bills, and th^t 
bis liability to the plaintiffs cannot be affected by that circumstance ; and 
further that, by s. 92 of the Indian Evidence Act, he is also precluded from 
showing that his legal position and liability is different from what it purport|s 
to be on the face of the bills. 

Jindly.—Thn^, in point of fact, the defendant was not a mere surety or 
aeoommodaiion acceptor without consideration ; and . 
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Srdly, — That the oonsent to the execution of the trust deed by the plaintiffs 
did not operate to discharge the defendant from his liability. 

Upon the first of these points, the Jftdge in the Court heto^v has decided 
the case in favour of the plaintiffs. He considers that the liability which tiie 
drawer and acceptor of these bills have undertaken is a joint liability, and that 
as the 132nd section of the Contract Act provides that, under such circum- 
stances, the plaintiffs are nob to be affected by any relation of principal 
Cl84j and surety which may exist as between the drawer and acceptor of the 
bills, the acceptor cannot set up that relation for the purpose of discharging 
himself from liability ; more especially as by law the acceptor is the principal 
debtor, or party primarily liable upon the bills, and the drawer only liable as 
his surety. 

There certainly seems some difficulty in ascertaining the true meaning of 
s. 132 ; but whatever its meaning may be, we are of opinion that it is not 
applicable to the present case. The liability which is undertaken by the 
acceptor and the drawer of a bill is in no sense a joint liability. It is true that 
they each contract to pay the same sum of money, but they contract severally 
in different ways, and subject to different conditions ; and it is not because the 
law of this country allows several persons who have undertaken different 
liabilities to be joined as defendants in the same suit, that they are to bo con- 
sidered in any sense as having undertaken a joint liability. Upon this point, 
therefore, we hold that the Judge in the Court below was wrong. 

Nor does s. 92 of the Evidence Act present any difficulty in this case. 
The acceptor of a bill is, no doubt, the party primarily liable upon it ; but by 
the proviso to s. 92 it may be shown that the acceptor never had any con- 
sideration for the bill, and that he accepted it for the accommodation of the 
draww or some other party. If this were not so, there could bo no such thing 
in India as an accommodation acceptance, because a bill prirnd facie imports 
consideration, and the acceptor is the party primarily liable ; and if any i)arty 
to a bill were precluded by this section from proving in a Court of law what 
his real position was as against the other parties, not only would great injustice 
be the result, but the commercial and negotiable character of bills of exchange 
ill this country would be very materially changed. 

We think, therefore, that the defendant was not precluded in this case 
from raising his defence upon the merits. 

• 

But then comes the next question, vras the defendant in the proper sense 
of the term an accommodation acceptor without consideration We agree 
with the learned Judge in [188] the Court below in thinking it sufficiently 
proved that, in the first instance, Mr. J. G. N. Pogose accepted these bills, or 
others of which these bills were renewals, for the accommodation of his cousin ; 
and we think it also pretty clear upon the evidence that the plaintiffs’ Bank 
had knowledge of that fact. But then it appears that, on the 19th of May 
1876, at the time when these bills or the renewed bills were maturing, 
Mr. N. P. Pogose gave the defendant Mr. J. G. N. Pogose a scicurity for the 
payment of those and a number of other bills amounting in all to 
Rs. 2,39,500, in these words : — (Reads letter set out, ante, p. 175). « 

The 5 annas 12i gandas share in the Privy Council decree, which was 
the subject of this agreement, appears from the evidence to have been valued 
at upwards of five lacs of rupees ; but allowing for a considerable depreciation 
of that value on account of the difficulties of sale and the unfortunate circum- 
stances in which the Pogose family have been placed, the property might still 
be sufficient to meet the whole amount of the bills. 
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[t seems impossible to say that, under these ctrcumsianoes, the defendant 
was an accommodation acceptor of these bills without opnsideratioa. He has 
received a very* substantial consideration for the acoeptanoes in having these 
large properties pledged to him to meet his liabilities upon these and other bills 
to a very large amount. We .are of opinion, therefore, that the defendant, 
although in the first inception of the bills he may have put his name to them 
for his cousin’s accommodation, has since received such a substantial consider- 
ation for them as to be no longer in the position of a mere surety, nor entitled 
as against the plaintiffs, who have advanced their money in go^ faith upon 
the security of the bills, to the equitable rights of a surety. 

Assuming, however, that the defendant was a mere surety, the last 
question which we should have to determine would be, whether the acquies- 
cence of the Bank in the trust deed of the 9th of August 1876 would 
operate as a discharge to the defendant. By that deed Mr. N. P. Pogose 
conveyed bo certain trustees tlie whole of his property, which was not previously 
[186} mortgaged or disposed of, upon certain trusts for the benefit of his 
creditors. The trusts declared were of the usual character. The trustees had 
general powers to manage the property, to enforce and compound debts, &c., 
due from or to his estate, and to employ at their discretion Mr. N. P. Pogose 
himself or any other persons for that purpose* The deed did not contain 
any release by the creditors, or covenant not to sue, and some of the creditors 
refused to have anything to do with it ; but the plaintiffs’ Bank, the Agra Bank, 
and Mr. T. Christian, acquiesced in the arrangement before the deed was 
executed by Mr. N. P. Pogose ; and the plaintiffs’ Bank duly executed it 
afterwards. 

In this state of things, it seems clear from the authorities, and in fact 
it was hardly disputed in argument, that the deed operated to convey 
Mr. Pogose's available property to the trustees in such sort as to protect it 
from iieing sold under any execution against himself ; and, under these circum- 
stances, the question arises, whetlier the acquiescence by the plaintiffs’ Bank 
in such a deed had the effect of discharging the defendant from his liability 
upon the hills in question, 'fhe Judge in the Court below held that it did, on 
the ground that, by consenting to it, the plaintiffs bad disabled themselves 
from suing Mr. Pogose and taking his person in execution ; and that as the 
defendant had the right to compel the plaintiffs to take proceedings to en- 
force their claim against Mr. N. P. Pogose upon the bills, the deed had the 
effect of depriving the surety of one means of enforcing tliat claim. The Judge 
considered that the plaintiffs would he prevented from taking Mr. Pogose in 
execution, because as the trustees were empowered to employ Mr. Pogose in ** 
the business of the trust, their powers in that respect would be frustrated by 
his bejn^ptaken in execution. But this we think very doubtful. The trustees 
had, a right to employ any other person they pleased besides Mr. Pogose in the 
business of the trust ; and, therefore, his being taken in execution would not 
really pi’event the trusts being carried out effectually. 

Bub there is another ground upon which it seems to us that the rights of 
the defendant might very materially be affected [187] by this trust deed. It 
'seems clear that, as against the plaintiffs who were parties to it, the property 
which it conveyed could not be taken in execution under a decree against 
Mr.-Pogo8e at the plaintiffs’ suit. Assuming then that Mr. J. G. N. Pogose was in 
the position of a surety, the deed would as effectually deprive him of the power 
of enforcing payment of the debt as against that property, as if the plaintiffs 
.had ooven|int^ with Mr. N. P. Pogose not to take it in execution. Such, an 
act on the part of the creditor would^ by the law of England^ disoheege the 
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surety, because, whether the surety was really injured or benefited by it, or was 
likely to be injured or benefited, would not signify. The mere fact of the surety's 
position being altered by an act of the creditor, without tjpid consent of the 
surety, would suffice to discharge the surety. 

But here the law, as laid down by the Contract Act, places the surety in a 
different position. By s. 134 the surety is discharged by any contract between 
the creditor and the principal debtor, by which the debt is discharged or re- 
leased. By s. 135 any contract between the creditor and the principal debtor, 
by which the creditor compounds with, or gives time to, or undertakes not to 
sue, the principal debtor, is a discharge to the surety, \inless the surety assents 
to such contract. And, lastly, by s. 139, any act which is inconsistent with 
the rights trf the surety, is a discharge to the surety, if the eventual remedy of 
the surety against the principal debtor is thereby impaired. Now, it appears to 
us that the trust deed, which has been executed in this case by Mr. N. P. 
Pogose, and assented to by the plaintiffs, cannot be considered either as 
giving of time, or a composition, or a covenant not to sue within the moaning of 
s. 135. If it did, we think there would be ample evidence of Mr. J, 6. N. 
Pogose’s subsequent assent to prevent the deed from operating as a discharge. 
The enactment which applies to the present case is, in our opinion, s. 139. The 
execution of the trust deed by the Banks, liaving regard to its effect upon the 
plaintiffs’ remedies against Mr. N. P. Pogose, was an act inconsistent with the 
rights of the surety, which by the law of B igland would have discharged him : 
See ri88] Calvert v. The London Dock Company (2 Keen’s Rep., 638) ; The 
General Steam Navigation Company v. Rolt (6 C. B., N. S,, 550), and other cases 
to the same effect in the notes to Bees v. Berringtou (2 Wh. Tudor’s L. C., 
5th ed., 992). But, under this section, before the'act of the creditor can operate 
as a discharge, it is necessary to look further and see whether by that act the 
eventual remedy of the surety against the principal is impaired. 

For the purpose of solving the question, let us see what the financial 
position of Mr. N. P. Pogose was at the time when the trust deed was executed. 
The evidence in the case does not disclose, and perhaps it would be impossible 
to ascertain with anything like certainty, the amount of his assets and liabilities 
at that time ; but, as far as we can judge, there appeared to be a very fair 
prospect, if his property were carefully managed, and proper steps were taken 
to protect it from the cupidity and imprudence of particular creditors, 
that it would prove sufficient to discharge his debts in full. There iS no 
doubt that his creditors generally had become very much alarmed, and he was 
being pressed or threatened with legal proceedings from several quarters. His 
assets consisted mainly pf the Privy Council decree which he had purchased ; 
and the whole of his property was of such a nature as not to be readily avail- 
able for payment of his debts. In order to realize anything like its value, it 
was absolutely necessary that it should be protected against executions, and 
that a reasonable time should be allowed for disposing of it in the best market. 
Several creditors had already sued, and were on the point of obtaining decrees, 
under which the property might have been put up to forced sale ; and as the 
plaintiffs were by far the principal creditors, and it was of the utmost import- 
ance to them that the property should be well guarded and sold to the best 
advantage, it appears to us that the very best thing which they could have done 
for their own benefit, and that of Mr. J. G. N. Pogose’s, was to consent 
to the trust deed. That deed, in our opinion, so far from its impairing the 
Cl89j defendant’s eventual remedies against Mr. J. G. N. Pogose and his 
property, tended to improve them most materially ; and for this reason we 
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consider that, even assuming the defendant to have been in the position of a 
surety, the execution of the trust deed did not operate to discharge him. 

Upon these*' grounds we are of opinion that there is no valid defence to 
this suit, and tliat the decree of the Court below, although it proceeded upon 
wrong grounds, should be confirmed. 

The appeal is dismissed with costs. 

Appeal dismissed. 


NOTES. 

CL S. 92, EVIDENCE ACT— INADMISSIBILITY OF EVIDENCE— 

Oral evidence was held inadmissible to show that one of the executants signed only as 
surety for a month ; the case of 3 Cal., 174 was distinguished as falling within prov. (1) to 
Sec. Evidence Act, 1872. (1903) 8 C.W.N.. 101. 

II. SURETY- DISCHARGE OF— 

Tn (1889) 18 Mad., 172 it was held that unlike 3 Gal., 174, as time was allowed in the 
case by the creditor to the surety, the case fell directly under s. 135 of the Contract Act.] 


[ 8 Cal. 189 ] 

APPELLATE CKIMINAL. 

The 28th November, 1877, 

Present : 

Mr. Justice Markby and Mr. Justice Muter. 

The Empress 
versus 

Harai Mirdha and Umed Sardar." 

Criminal Procedure Code (Act X of 1872), s, 203 — High Court, Power of — Jury, 

Verdict of acquittal by, 

JVhere the jury acquitted the prisoners on the charges framed, but found certain facts 
which amounted to another offence, and omitted to convict the prisoners of that offence, as 
provided by s. 457 of the Criminal Procedure Code, — held, that the High Court could, on the 
case coming before them under s. 263 of the Criminal Propodure Code, find the prisoners 
guilty of such offence. • 

This case was referred to the High Court by the Officiating Sessions Judge 
of Nuddea under s. 263 of the Code of Criminal Procedure. 

The two prisoners, together with four others, were tried before the Officiat- 
ing Sessions Judge of Nuddea under ss. 302 and 149, and 326 and 149 of 
the Penal Code. In the case of two of the prisoners, the jury returned a 
verdict of guilty under s. 326. Two others were found not guilty, but the 
remaining two, Harai Mirdha and Umed Sardar, though also found not 
Cl90j guilty on the charges framed, were found, by a majority of three out of 
five pf the jury, to have been present with the others, but it was added that 

* Criminal Reference, No. 223 of 1877, from the order of R. Towers, Esq., Officiating 
Sessions Judge of Nuddea, dated the lUth September 1877. 
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they only went for the purpose of rioting, which the jury explained to mean 
“ in order to punish the deceased to a certain extent, but not to go as far as to 
inflict grievous hurt on him. ” • •• 

The facts of the case were as follows : — 

The deceased was not on good terms with the people of the zamindar, 
amongst whom were the two prisoners ; the two prisoners with others went 
to the house of the deceased, and the deceased was enticed out, and received 
two wounds, either of which the evidence went to show wore suflicient to kill 
him. The deceased ran some distance after he was wounded, and the two 
prisoners, Harai and Umed, were identified by several witnesses as having, 
with others, run after the deceased till he fell. Further, Harai and Umed 
were named to one Badul, who was present when the deceased made his 
dying declaration as being amongst his pursuers ; and although they set up 
ahhis in the Court of the Sessions Judge, yet, when previously brought up 
before the Deputy Magistrate, they admitted they wore present, but denied 
participation in the outrage. 

The Sessions .ludge being dissatisfied with the verdict of the jury regard- 
ing Harai and Umed, submitted their case to the High Court under s. 263 of 
the Criminal Procedure Code. 

The Junior Government Pleader Baboo Juqcjodaniuui Mookcrjee for the 
Prosecution. 

Mr. tr. Gregory for the Prisoners. 

Markbyi J, — The two prisoners, Harai and Umed, whose case is now 
before us under s. 263 of the Criminal Procedure Code, were put upon their 
trial before the Sessions Court on a charge “ that being members of an 
unlawful assembly and in prosecution of the common object of that assembly, 
they had committed murder. This was a charge under ss. 302 and 149 
of the Indian Penal Code. They were also charged “ that being members 
of an unlawful assembly and in prosecution of the common object of [191] 
that assembly, they had voluntarily caused grievous hurt. ” Tliis was 
under ss. 326 and 149 of the Indian Penal Code. Other prisoners were like- 
wise charged at the same time, and the verdict of the jury as regards these 
two prisoners was a verdict of acquittal upon both these charges ; but in answer 
to a question put to them by the Sessions Judge, they stated that the^wo 
prisoners, Harai and Umed, were in the company of two of the other prisoners, 
whom they found guilty on the second of the charges I have stated, for the 
purpose of committing riot, hut that they did not commit it, and further, that 
they were not present in "order to commit grievous hurt on the deceased, but 
only to punish him to a certain extent. The Sessions Judge has declined to 
record the verdict of acquittal as regards these two prisoners, and has referred 
the case to this Court in order that these prisoners may be convicted under 
the second of the two charges which I have mentioned. Now we may say 
that we have been relieved from all difliculty in this case by the course 
which has been taken by the Government, and which in our opinion has 
been very wisely and prudently taken. All that the Government now 
asks for is a conviction under s. 143 of the Indian Penal Code, that is, 
that the prisoners now before us were members of an unlawful assembly. 
That really amounts to this, that we are asked now to caiTy out the legitimate 
consequence of the finding of fact at which the jury arrived in respect of these 
two prisoners. If the Sessions Judge had been so minded instead of referring 
this case to us, he might, as pointed out by Mr. Justice MlTTEH in the course of 
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the argument, have pointed out to the jury that their finding was in fact a 
conviction of an offence under s. 143 of the Indian Penal Code, and that, under 
the provisions ot,^. 467 of the Oriminal Procedure Code, they were at liberty 
to find the prisoners^guilty under that section. They found the prisoners guilty 
not of the whole of the offence with which they were charged, but upon that 
part of the charge which amounts to a different offence. This is not a case in 
which we were called upon to differ in any way from the conclusion of the jury. 
We adopt this conclusion, and we are also relieved from the necessity of accu- 
rately defining what our powers are under s. 263. Whatever may be the exact 
position C198J of this Court in dealing with a reference of this kind under 
s. 263, as to which we express no opinion, we feel no doubt whatever that this 
Court has a right to convict a prisoner of any offence which the jury could 
have convicted him of, upon the charge framed and placed before thptn. 
Upon the charge as framed and placed before the jury in this case, the jury 
could have convicted these prisoners of an offence under s. 143. We, there- 
fore, undoubtedly possess that power ourselves. Accordingly we convict these 
two prisoners of the offence “ that they were members of an unaiwful assem- 
bly, and thereby committed an offence punishable under s. 143 of the Indian 
Penal Code,” and we direct that they be rigorously imprisoned for a period of 
six months. 


[8 Gal. 192] 

PRIVY COUNCIL. 

The 7th, 10th, llth and 12th July, 1877. 

Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, and 
Sir R. P. Collier. 


The Administrator-General of Bengal Plaintiff’ 

versus 

Juggeswar Roy and others Defendants. 


[ C. L. R. 107.] 

[On Appeal from the High Court of Judicature at Port William in Bengal.l 
Inadequacy of Consideration — Suit to set aside deed. 

A party seeking to set aside a transaction on the ground of inadequacy of cons iderat ton, 
must show such inadeqmicy as will involve the conclusion that ho either did not understand 
what he was about, or was the victim of some imposition. 

This was an appeal from a decree of the Calcutta High Court,* dated the 
25th June 1875, reversing a decision of the Judge of East Burdwan, dated the 
llth June 1874. " 

The suit in which the appeal arises was brought by Robert John Jackson, 
OB whose death the Administrator-General of Bengal, as executor under his 
ivill, was substituted on the record as plaintiff, to set aside conveyances exe- 
cute by the said Jackson of certain lands situated in Bengal, on the ground 
that he was a minor at the time of the execution, and that he was fraudulently 
induced by certain of the defendants who stood to [198[| him in a fiduciary 
relation to part with his property, without fully understanding the nature of 
the transaction Mid for an inadequate price. 
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Mr, Come, Q. 0., and Mr. Uoy^m (Mr. Imoe with them) for the Appellant. 

Mr, Bompas, Q.G,^ and Mr. Joseph Qraham for the Besj^ndents. 

The history of the case and the issues raised will be understood from 
their Lordships' Jadgment, which was delivered by 

Sip M. E. Smith.— This suit was instituted by Mr. Robert John Jackson, 
who upon his death has been succeeded on the record by the present plaintiff, 
for the purpose of setting aside cextain conveyances by him to the three first 
defendants of his interest in Mouzah Luchhipore, in the district of Banigunge, 
on the ground, in the first place, that he was under age, and in the second 
place, that he was induced by the defendants, who were trusted servants, but who 
had abused their fiduciary character, to part with his property without fully 
understanding the nature of the transaction, and without adequate consider- 
ation. Mr. Robert John Jackson was the adopted son of a Mr. Robert Gwynne 
Jackson (who will be called Mr. Gwynne Jackson), who appears to have been 
ot European extraction. The date of his adoption is one of the questions in 
the cause, the plaintiff alleging the adoption to have been about the year 1855, 
and the defendants, as far back as 1850. Mr. Gwynne Jackson appears to 
have resided a great number of years in the neighbourhood, and to have been 
well acquainted with coal mining. He in 1860 was the manager of the coal 
mines of Messrs. Apcar and Company, who, it may be observed by the way, 
entered into an agreement with Jackson, the plaintiff, to supply him with funds 
for prosecuting this suit, in consideration of, in the event of his succeeding, his 
granting them a coal lease. 

Mr. Gwynne Jackson left the employment of Messrs. Apcar and Company 
in 1860 on account of their being dissatisfied [ 194 ] with him, but he continued 
afterwards up to about 1867 to some extent in their employment in a sub- 
ordinate capacity, when he finally left it. He appears to have acquired some 
property, and to have been interested in other coal mines in the neighbourhood. 

Shortly before the year 1860, which is the first date material in this case, 
Mr. Gwynne Jackson bought certain patni and darpatni rights, including the 
coals in Mouzah Luchhipore, partly from the defendants. It is not disputed 
that by a deed bearing date the 20th September 1860, he, being such patnidar 
and darpatnidar, granted certain sub-tenures by way of darpatni and se^atni, 
reserving the minerals, to three of the defendants ; but one question in the 
cause has been, whether that deed was executed at the time it bears date, or 
at a later date, not very clearly indicated on the part of the plaintiff, but 
which the Judge in the Court below has found to be the year 1869. 

Gwynne Jackson made a will in 1858, leaving all his property to his son. 
Subeequ^ly, in 186-1, he executed a hibba, which would have the effect of 
revoking that will, giving all his property, some of which had been acquired 
since the date of the will, to his son, and in fact denuding himself of all his 
property, if that hibba is to be taken as intended by him to be then operative. 

The deeds, the subject of this suit, were executed in 1870 and 1871, apd 
the last in 1872. These deeds may be divided into two classes. One class is th%t 
in which the plaintiff confirms the darpatni and sepatni rights, which were dealt 
with by the deed bearing date the 20th September 1860 ; the other class of 
deeds, which bear date in 1871, and one of them as late as June 1872, are 
deeds of sale, whereby he transfers all the superior interest which be had, 
together with the minerals which had been reserved in the former deeds. 
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With respect to one of the main qaestions in this case, which has been 
already indicated, namely, whether the conveyance bearing date the 20th day 
of September 1860, was executed then or at a subsequent date, their Lordships 
have intimated, in the course of the argument, that, on the whole, they concur with 
Cl9«}3 the finding of the High Court that that deed must be taken to have been 
executed at the time when it bears date. If that be so, being prior in time to 
the hibba, it is unaffected by that instrument, and the subsequent deed of 
1870, being merely confirmatory of it, and conferring on the defendants no 
greater interest than they took under it, is obviously of no importance, and may 
be allowed to stand with, it. 

The question remains whether the deeds of 1871 and 1872, conveying, as 
has been before stated, the remaining and superior interest, together with coals, 
are to be set aside on any of the grounds which have been alleged. With 
respect to this point their Lordships also intimated, during the course of the 
argument, that they saw no sufficient reason to differ from the conclusion of 
the High Court that the plaintiff had failed to sustain the burden of propf 
which lay upon him that he was a minor at the time of the execution of these 
deeds. 

The question then arises, in the first place, whether it has been shown that 
the three first defendants (for it should be stated that the two last defendants 
are the sub- lessees under them) were in a fiduciary capacity or character to the 
plaintiff' at the time of the execution of these deeds, and were therefore in a 
position to exercise undue influence over him. Upon this question their Lord- 
ships also have come to the same conclusion as the High Court. There is 
indeed some evidence that Haradhun Misser, the father of Juggeswar Misser, 
and the two Roy defendants, were at times employed in collieries in which 
6 Wynne Jackson had a share ; and there is also some evidence of the latter 
having acted as his gomashtas with respect to the property comprised in the 
deed of 1860, but the decision which their Lordships have come to, concurring 
with the High Court, on the subject of this deed, in a great measure disposes 
of this class of evidence. Their Lordships see no reliable evidence on the record 
that at the time of the execution of th'^se documents by the plaintiff tfiey were 
in any fiduciary character quoad him, or in a position unduly to influence his 
judgment. If that be so, the question is narrowed to whether a fraud was 
practised upon him. 

•ri96] It is contended, in the first place, that the nature of the transaction 
was misrepresented to him ; that the defendants represented to him that he was 
not parting with his mining rights by these deeds, whereas he was, and that 
the deeds were not explained to him ; further, that the ijale price was inadequate. 

With respect to the deception so alleged to have been practised upon him, 
the only evidence to be found of it is the evidence of the plaintiff l^mself, and 
that evidence is described as untrustworthy by the learned^ Judge of the inferior 
Court, who found in the plaintiff’s favour. There is no confirmatory evidence 
of this, and there is contradictory evidence to the effect that the deed was read 
over and explained to him, and that he understood the language in which it 
Wks written. 

The question then reduces itself to whether there was such an inadequacy 
of price as to be a sufficient ground of itself to set aside the deed. And upon 
that subject it may be as well to read a passage from the case of Tennent v. 
Tennenis (h. R., 2 Scot. Ap., 6), in which Lord Wbstbuky very shortly and 
clearly stated the law upon this subject. He says ; “ The transaction hitving 
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a Oao, it is, jimpagiood' ky appoibat on tha ground that he 
SiritH m)p^rliy for a mpet in^qq.ate consideration. My Lords , 

it is true that there is an equity which m^iy he foqpded upon^ross inadequacy 
p£ oopsideratipn, bpt it can only be where the inadequacy is such as to involve 
tho conclusion that the party eithpr did npt understand what he was about, or 
was the victim pf some imposition.’* 

Their Lordships are unable to come to the conclusion that the evidence of 
inadequacy of pripe is such as to lead them to the conclusion that the plaintiff did 
not know what he was about, or was the victim of some imposition. It should 
be borne in mind that his father^ Mr. Gwynne Jackson, was at hand, and their 
Lp^d^hips concur with the view of the High Court, that Mr. Gwynne Jackson, 
by the hibha of 18i33, did x^t intend to. denude himself of all his property in 
^vonr of his son, whom, be represents at that time to have been eight years old, 
and who could not have been more than twelve or thirteen. It probably was 
a device for the purpose of defeat- [197 Jing existing or possibly future creditors. 
Gwynne Jackson himself acted in cpntrayention of that deed, for lie sold a 
property soon after its date without any reference to it, and there is evi- 
dence that he continued to set as if he were the owner of the property. 
Gwynne Jackson was very oonverss>nt with coal mining and the character 
of property in the d^st^icti Wd their Lpprdships are not satisfied that he 
was unable to manage his PWn sffairs or to give competent advice to his son 
until the year 1872, in the early part of which he was admitted to a hospital 
with an incurable disps^^ which he died in about the middle of that year. 
He had granted his property to his son by a hibba, intending, nevertheless, to 
keep in his hands the Qqu4>^ol of it through his life, but very probably intend- 
ing it to operate after his death in favour of his son. His son, no doubt, had an 
interest in the property ff.8 well sb hiuisetf, and probably the true view of these 
transactions in 1870 and 1871 is that they were in substance joint transactions 
by the father ^,nd the aon. Their Lordships cannot therefore regard the son at 
these dates as altogether in the position of a minor without any one to advise 
him. It me*y bp p.baervejd that the deed in 1872 was but the completion of the 
previous transactionp. 

Independently, however, of this consideration, it cannot, their Lordships 
think, be said that the purchase-money was so grossly inadequate that its 
inadequacy amounts to proof of an imposition upon the plaintiff. It is true that 
there is some evidence, the value of which it is difficult precisely to estiniate, 
that property with coal sold in the neighbourhood for some years’ purchase 
geeater than the number of years’ purchase for which this property sold, which 
was with respect to a po|tiofi of it twelve years’ purchase, and with respect to 
another portion of it ten years’ purchase ; and there is evidence, which perhaps 
m l^e strongest pn this part of'^the case, that soon after the purchase by the 
defendants' they let a portion of this property on mining leases at a considerable 
or prol^ly spoking roys*lty. It should be observed, however, 

jtih^t leases give the power to the lessee to terminate them at any time, 

gpd ^on /GomteU biOW long the hlsb rents»l would continue. 

tiMj It has been suggested that the defendants must have known theit 
there w^as coal upder the land, nnd that they concealed their knowledge from 
the plaintiff. Even if it were so, putting aside their fiduciary character, and ip 
the absence of any proof of fraud, that would not be enough to vitiate the trans- 
setion ; bpt in point of fact their lordships can find no evidence of this. All the 
evideDoe is^he other way, namely^ that they did not discover the coal until after 
they iim pprphieo ; i)i may he phseryed Gwynne Jackson 
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himself had tried for coal without being able to discover it. It appears, there- 
fore, to their Lordships that this last ground on which it is sought to impeach 
the validity of the deeds also fails. » 

On the whole, therefore, their Lordships are of opinion that the High Court 
was right in affirming the validity of these deeds and dismissing the plaintiff’s 
suit ; and they will, therefore, humbly advise Her Majesty that the judgment of 
the High Court be affirmed, and this appeal dismissed with costs* 

Appeal dismissed. 

NOTES. 

[Compare the Indian Contract Act, 1672 , sec. 25 , Expln. 2 : — 

An agreement to which the consent of the promisor is freely given is not void merely 
because the consideration is inadequate ; but the inadequacy of the consideration may be 
taken into account by the Court in determining the question whether the consent of the 
promisor was freely given.] — 

[8 Gal. 198] 

PRIVY COUNCIL. 

The 12th, 13th and 25th July, 1877. 

Present : 

Sir J. W. Col vile, Sir B. Peacock, Sir M. E. Smith, 

AND Sir R. P. Collier. 

Deendyal Lai Defendant 

versus 

Jugdeep Narain Singh.... Plaintiff. 

[ == 4 1. A. 2it = 1 C. L. R. 49 ] 

[On Appeal from the High Court of Judicature at Fort William in Bengal.] 

Hindu law — Mitakshara — Execution — Sale of interest of 
one of several co-sharers in a joint estate. 

The right, title, and interest of one co-sharer in joint ancestral estate may be attached 
and sold in execution to satisfy a decree obtained against him personally, under the law of 
the Mitakshara, as well in Bengal as in Bombay and Madras. 

*rh6 purchaser at such a sale acquires merely the right to compel a partition as against 
the other co-sharers which the judgment-debtor possessed. 

[199] Quaere. — Whether, under the law of the Mitakshara, in Bengal, a voluntary 
alienation by one co-sharer, without the consent of the reed, of^his undivided share in joint 
ancestral property is valid ? 

[This headnote is extremely defective. See our Notes at the end of the case for the points 
decided.'} 

This suit was instituted in the Court of the Subordinate Judge of Oya by 
Jugdeep Narain Singh as plaintiff against his father Toofani Singh, and 
Deendyal Lai, the present appellant, as defendants. The object of the suit, a9 

forth in the plaint, was to recover possession of certain lands which the 
defendant Deendyal had seized and sold in execution of a decree obtained by 
him ikgainst Toofani Singh,, and which be had purchased at the execution sale. 
The plaintiff alleged in his plaint that the lands in question were joint 
ancestral property ; that the debt in respect of which the decree had beon 
Qbtained was the personal debt of his father, incurred by him ^thdut legal 

^ For the report of the case in the High GoUrt, see 12‘B. L. R. 100 ; 90 W. R. 
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necessity, and without the plaintiff's oonsent ; and that, under the law of the 
Mitakshara, by which the case was governed, the alienation of such property in 
payment of such a debt was invalid. He, therefore, prayq^ that the sale in 
execution should be set aside, and that he should be put in possession. The 
defendant Toofani Singh made no answer to the plaint. The defendant 
Deendyal urged in his written statement that, as the plaintiff's father might 
have other sons born to the plaintiff was not entitled under the 

Mitakshara law to bring an action for possession of the property ; that the 
suit was brought by the plaintiff in collusion with his father Toofani Singh ; 
that the money borrowed by Toofani Singh had been borrowed for necessary 
purposes, and had been advanced in good faith ; that a part of the property in 
question was not ancestral, but was the separate self-acquired property of 
Toofani Singh ; and that in any event and assuming the property to be joint 
and ancestral, and the execution sale to have taken place on account of an 
improper debt, the plaintiff was not entitled to more than a moiety of the joint 
estate. The Subordinate Judge held that the possibility of the plaintiff ’s father 
having other children afterwards born to him was no bar to the action ; that 
the suit was not collusive in the sense of being fraudulent ; that in respect of a 
sale in execution under a decree of Court, no question as to legal necessity 
could arise ; that the execution sale, which was of the [200] right, title, and 
interest of Toofani Singh, was operative and valid in respect of his share of 
the joint property ; but that the plaintiff under the Mitakshara law was entitled 
to a moiety of the ancestral property, which consequently did not pass to 
the defendant Deendyal under the sale. He also found that a portion of the 
property sold was not ancestral, but self-acquired by Toofani Singh. He 
accordingly gave the plaintiff a decree for a moiety of such of the property 
as was ancestral. 

This decree was reversed on an appeal by the Zillah Judge, who dismissed 
the suit on the grounds that a suit for possession was not maintainable by the 
plaintiff during the lifetime of his father, and that the debt, in respect of 
which the sale in execution had taken place, was incurred under a legal 
necessity so as to render not merely the particular share of the property 
belonging to Toofani Singh, but the whole of the undivided estate liable for 
its payment. 

The plaintiff brought a special appeal to the High Court against this 
order of dismissal, and a Division Bench (Phbab and AlNSLlB, JJ.), by their 
decision dated the 14th June 1873 (12 B. L. B., 100), reversed the decree of the 
Zillah Judge. The effect of their judgment Was to hold that as the property 
was enjoyed jointly by the plaintiff and his father, the latter, according to the 
Mitakshara law, had no distinct legal right to any portion or share which he 
could pass to a third party, and that the plaintiff was entitled to recover back 
the whole property sold in execution. In stating the grounds of their decision, 
the Court referr^ ^to the case of Mahabeer Pershad v. Bamyad Singh (12 
B. L. B., 90), Begular Appeal No. 209 of 1872, which they had decided on the 
17th May 1873, as distinguishable in its circumstances from the present case. 

Prom this decision the defendent Deendyal Lai brought the present appeal 
to Her Majesty in Council. 

Mr. Joseph Oraham, for the appellant, contended that the case of Mahabeer 
Pershad v. Bamyad Singh (12 B. L. E., 90), in which the same Judges who 
tried the present case h.ad enforced an equity in favour of the purchaser at a 
sale in exefution of the interest [201] of a co-sharer in joint family property, 
conflicted with the decision under appeal. According to the finding of the 
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Zillah Judge* the d^reei undef whidh the sale todk Was iu i^peot df a 
debt incurred for necessary puzposed. Biioh ddbts are eha^geS od the estate— 
Buhooman PerscA Pdftddy v. MmsdMut Bdhbbde Munindz KoofUdzfee (6 Meow’s 
I. Am 391). The sale in execution wak not merely of the pereoual intei^t Of 
the plaintiff's father, but of his interest as the lOanager and r^resezitatiVe Of 
the entire estate — The Court of Wardt v, Maharafah CooMar BHfHdpiU SiH^h 
(14 Moore’s I. .A., 605). [Sir B. Peacock. — You brought yodic^actiob agaioet 
the father only, the decree was against him only, the Sale in exedutioti ivtas Of 
his rights and interest. If you wished to bind the son, you should hate inade 
him a party to the probeadings.] We are at the least efititlOd to possession Of 
the father’s moiety of the joint property. The rule of the Mitakshara law agaihSt 
alienation by one of several co-sharers without the bonsdhtof the zest applies td 
voluntary alienations, not to cases in execution. The distinction is iNscogniSOd in 
the opinion delivered by the Full Bench in the case Of Sadubdrt Pmsttrf Sahti V. 
Foolbash Koer (3 B. L. E., F. B., 31, at p. 37). As to the inannet in ^hichthe 
law is applied in Madras, see Strange’s Hindu Law, ed. 1890, Vol. I, p. 202, ahd 
the cases of Vtrasvami Orafnini v. Ai/pdsmmi Oratnini (1 Mad. H. 0. Rep., 
471), and Palanivelappa Kaundan v. Mannarii NdiJean (2 Mad. H. C. Bep., 416). 
[Sir J. COLVILE. — The Madras Courts hold that ah alienation by Ohe Of 
several co-sharers is good for his own share ; they do hot gO on the distinction 
between alienation and execution.] The decision of PHSAB and AtNSLtE, JJ., in 
Mahabeer Fersad v. Bamyad Singh (12 B. L. R., 90), recognizes the distinction 
between voluntary alienation and execution. [Sir R. COLLIteB. — If the plaintiff 
recovers possession of the family estate, he recovers under a charge. Sir B. 
Peacock. — He Will recover the estate less what his father Would have been 
entitled to on a partition.] 

The respondent not appearing, the case was heard ex parte, 

[202] Their Lordships took time to consider their Judgment which was 
delivered by 

Sir J. W. Colyile. — ¥he respondent in this case is the only son of one 
iloofani Singh, and, the family being governed by the law of the Mitakshara 
is joint in estate, in the strict sense of the term, with his father. On January 
28tb, 1863, the father being indebted to the appellant to the amount of 
Rs. 5,000, executed to him a Bengali mortgage bond for securing the 
repayment of that sum with interest at the rate of 12 per Cent, per annum. 
The appellant afterwards put this bond in suit, and oh May 30th, 1864, obtained 
a decree against Toofani Singh for the sum of Rs. 6,328-13-8. He took no 
proceedings to enforce this decree, which was in the form of an ordinary decree 
for inoney against the property especially hypothecated ; but in Se^temter 18*70, 
caused the rights and proprietary and mokiirrari title and share of Tob&hi 
Sibgh, the judgment-debtor,” in the joint family property, which is the eUbject 
of this suit, to be put up for sale in two lots for the realisation of the sum o# 
Rs. 11,144-6-4, the amount alleged to be then due on the decree; 4nd himsetf 
became the pbrebaser of those lots for the Sums of Rs. 900 ^nd Rs. 10,160. 
Objections were taken to this sale by the judgment-debtor, which, after going 
through all the Courts, were finally overruled, and the appellant obtained the 
usual certificate of title, and in January 1871, succeeded in taking possession 
thereunder of the whole of f!he property now in dispute. ThsnCupon, in F^ruary 
1871, the respondent brought the suit, out of whidz this appCCl Arises, 
recovery of the whole property on the ground thkt, being Accc^ding to ^ 
the law of the Mitnkshara, the joint estate of hitnself and his^fiiher, it ceutd 
not be taken or spld in execfution for the debt of the latter, Wbfoh 
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inouned without any necessity recognized by the Sbastros or the law. The 
falhtfr was joined as a defendant. 

The issues on the merits settled in the cause were — * 

1. Did Toofani Singh borrow money from the defendant (the appellant) 
tinder a legal necessity or without a legal necessity ? And are the auction sales 
and other proceedings taken in CBD33 satisfaction of the debt all illegal and ought 
they to be set aside or not ? 

2. Under the Mitakshara law, is the plaintiff entitled to the entire property 
sold in satisfaction of his father’s debts, or to how much ? 

8. Was some portion of Mouzah Domrawun personally acquired by the 
plaintiff’s father, or was it acquired by the ancestral funds and property ? 

A good deal of evidence was given in the Court of First Instance as to 
the nature of the debt incurred by Toofani Singh, and upon the issue whether 
it was borrowed under a legal necessity. Upon the face of the bond the debt is 
ostensibly that of the father alone ; there is no statement that the money was 
borrowed for the purposes of the joint family, or so as to bind co-sharers in 
the estate. The oral evidence adduced by the plaintiff' was directed to show 
that his father, who had passed five years in jail on a conviction for for- 
gery, had both before and since his imprisonment lived an immoral and dis- 
reputable life, not residing with and rarely visiting his family ; and that the 
money was borrowed on his sole credit, and spent by him in riotous living. 
On the other hand, the defendant (the appellant) brought witnesses to prove 
that part at least of the money, viz, Bs. 1,5Q0, was expressly borrowed in 
order to provide for the marriage expenses of one of the daughters of the 
family ; and, generally, that the plaintiff was cognizant of his father’s 
transactions, and the whole debt, one which bound both co-sharers. 

The Subordinate Judge does not appear to have thought it necessary to 
come to any definite conclusion upon the issue. In one passage of his 
judgment he says : The sale being held by the Court, it is unnecessary to see 
whether it was held under a legal necessity or not.” In another passage he 
says : '' The sale held by the Court, according to the laws in force, of the 
ancestral estate, as the rights and interests of the judgment-debtor, cannot be 
regatded as including the right of the son of the judgment-debtor whic|^ he 
derived under the Shastras ; and so far as the plaintiff’s share is concerned, 
the sale cannot he oonfirmed.” This seems to be the ground on which he 
faw] proceeded ; for he gave the plaintiff a decree for one moiety of all the 
property claimed, exc^t a small portion which he held was the separate 
acquisition of the father. 

On appeal this decree was reversed by the Zillah Judge of Gya, who 
dismissed the suit on the ground (amongst others) that a legal necessity to 
borrow the money had been established, and consequently that not merely the 
particular share of the property that may have belonged to Toofani Singh, but 
the V^hole undivided estate was liable lor the debt. 

The respondent then brought his case before the High Court by special 
appeal, ■which, by its decree of the 14th June 1878,^versed the decree oi the 
lower Appellate Court, and ordered that the plaintiff should obtain possesdon 
from the defendants of the property which was the subject of suit for the 
benefit of the joint family. The present appeal, which has b^n heard ex parte, 
is against that decree.. 
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A good deal of the argument at their Lordships’ bar was addressed to the 
question of the nature of the judgment-debt, and whether or not there, was 
legal necessity^” for the loans oi which it was composed. Whatever may 
be their Lordships’ opinion of the finding of the Zillah Judge upon this 
point, they must, for the purposes of this appeal, treat it as conclusive. The 
appeal is only from the order on special appeal ; and on that special appeal 
the High Court could not have disturbed the finding of the lower Appellate 
Court on this question of fact, unless there was no evidence at all to support it. 
And this, whate\'er was the character and weight of the evidence, cannot 
be affirmed. 

This issue, however, seems to their Lordships to be immaterial in the 
present suit, because whatever may have been the nature of the debt, the 
appellant cannot be taken to have acquired by the execution sale more than the 
right, title, and interest of the judgment-debtor. If he had sought to go further, 
and to enforce his debt against the whole property, and the co-sharers therein 
who were not parties to the bond, he ought to ha>re framed his suit accordingly, 
and have made those co-sharers parties to it. By the proceedings which he took 
he could not get more than what was seized and sold in execution, viz., the 
[20S] right, title, and interest of the father. If any authority be required for 
this proposition, it is sufficient to refer to the cases of Nugenderchunder Ohose 
V. Srimutty Bamunee Dossee (11 Moore’s I. A., 241) and Baijun Doobey v. Brij 
Bhookun Lall Awusti (I. L. E., 1 Cal., 133 ; S. c., L. B., 2 Ind. Ap., 275). 

The first and principal question, however, that arises on this appeal is, 
whether the appellant acquired a good title even to the right, title, and interest 
of the father ; whether under the law of the Mitakshara the share of one 
co-sharer in a joint family estate can be taken and sold in execution of a decree 
against him alone. In Lower Bengal, where this question can arise only 
between brothers or other collaterals (sons not having as against their father 
in his lifetime, under the law of the Dayabhaga, the rights which they have 
under the law of the Mitakshara), it is settled law that the right, title, 
and interest of one co-sharer in a joint estate may be attached and sold 
in execution to satisfy his personal debt ; and that the purchaser under 
such an execution stands in the shoes of the judgment-debtor, and acquires 
the right as against the other co-sharers to compel a partition. That a 
similar rule prevails in the south of India, though the law there adminis- 
tered is founded on the Mitakshara, is shown by two cases decided by 
the High Court of Madras — Virasvami Graminiw. Ayyasvami Gramini (l Mad. 
H. C. Eep., 471) and Palanivelappa Kaundan v. Mannani Nathan (2 Mad. H. C. 
Bep«, 416;. The latter case was one in which, as here, the coparceners were 
father and son. And that the law is to the same effect in the Presidency of 
Bombay was ruled in the two cases which are reported at pp. 39 and 182 of 
the first volume of the Bombay High Court Reports {Gundo Mahodev v. 
Bambhat, 1 Bom. H. C. Bep., 39, and Damodhar Vithal Khare v. Damodhar 
Ha/ri Sowan, 1 Bom. H. C. Rep,, 182). 

All these cases, however, affirm not merely the right of a judgment-creditor 
to seize and sell the interest of his debtor in a joint estate, but also the general 
nght of one member of a joint family to dispose of his share in a joint estate 
by voluntary conveyance without the concurrence of his coparceners. This 
latter proposition is certainly opposed to several decisions of the Courts of 
Bengal. 

[206] In 1869 the question was carefully considered by the High Court of 
Calcutta. A Division Bench of that Court referred it to a Full Bench in the 
case of Sada^tr^Persad Sahu v. Foolbask Koer, The decision of th^ FqllBenoh 
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is reported in the third volume of the Bengal Loav Reports (3 F.B., 31). 

The Chief Justice, after reviewing all the authorities, came, with the concurrence 
of his colleagues, to the conclusion that hnder the law of the*Mitak8hara, as 
administered in the Presidency of Fort William, " Bhagwan Lall,*' whose act 
was in question, had no authority, without 4!he consent of his oo*sharers, to 
mortgage his undivided share in a portion of the joint family property, in order 
to raise money on his own account, and not for the benefit of the family.*’ The 
Full Bench so reported to the^ Division Bench, and the latter then made its 
final decree in the cause, which involved many other questions. From that 
decree there was an appeal to Her Majesty in Council, which was heard ex parte. 
This Committee, for the reasons stated in their judgment (I.L.B., 1 Cal., 226 ; 
S. C., L.B., 3 Ind. Ap., 7), did not think it necessary or expedient either to affirm 
or disaffirm the ruling of the Full Bench on this point. Their Lordships said 
they abstained from pronouncing any opinion upon the grave question o^ 
Hindu law involved in the answer of the Full Bench to the second point referred 
to them, a question which, the appeal coming on ex parte, could not be fully 
or properly argued. The question must continue to stand, as it now stands 
upon the authorities, unaffected by the judgment on^this appeal.” 

It is, however, to be observed that even the Full Bench in the case under 
consideration recognized a possible distinction between the sale of a share in a 
joint estate under an execution, and an alienation by the voluntary act of a 
co-sharer, and thought that the former might be valid, though the latter was 
invalid. In dealing with the first question referred to the Full Bench, the 
Chief Justice (3 B. L. B., F. B., 37) says : — “ It is unnecessary for us to 
decide whether, under a decree against Bhagwan in his [207] lifetime, his 
share of the property might have been seized, for that casehas not arisen. Accord- 
ing to a decision in Stokes^ Beports, it might have been seized, but the case 
as against Bhagwan and that against the survivors are very different. So long 
as Bhagwan lived, he had an interest in this property which entitled him, if 
he had pleased, to demand a partition, and to have his share of the joint estate 
converted into a separate estate.” 

The decision in SadabarVs case has been followed by, amongst others, that 
of Mahabeer Persad v. Bamyad Singh (12 B. L. B., 90), being the case referred 
to in the judgment under appeal as No. 209 of 1872. 

That was a decision by the two learned Judges who passed the decree now 
under appeal, and the circumstances of the one case are nearly the same as those 
of the other. In that of 1872, the father had borrowed the money ostensibly 
on his sole credit, and given a^ Bengali mortgage bond to secure it. The bond- 
holder had sued on his bond, obtained a decreoi taken out execution against 
joint property, and became the purchaser of it at the execution-sale. The 
distinction between that case and the present is that the property seized 
and sold was that which was specially hypothecated by the bond. The sons 
sued to recover the property. There was a clear finding against the alleged 
"necessity” for the loan. The Court laid down in the strongest terms 
(12 B. L. B., p. 94) the law as established by the Full Bench ruling in 
SadabarVs case and other decisions, and appears to have assumed that a title* 
acquired by means of an execution sale stood on no higher ground than one 
founded on a voluntary alienation. 

It asserted, however, the power of imposing equitable terms upon the son, 
whom they held entitled to recover ; and these terms were, in effect, that the 
property, when recovered, should be held and enjoyed by the family in defined 
shares ; and that the share of the father, the judgment-debtor, should be subject 
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to lim of the jadgmeot-oradijbor fm the money aAvennoA, wilii ioteriiMst* In 
the pcoaenli case* the same Jud^m have refused to reeogoiee my sueh eqv^, 
prooeeding on tbj ground [20SJ that the execution was taken out not agsinst 
the property especially hypothecated, but against the general estate^ 

It is difficult to see upon what principle the hypothecation of the property 
in, question can be taken to improve the position of the creditor ; since the very 
act of hypothecation implies a violation of the rule laid down in Sadobo^rt'tf 
ease. It is further to be observed that in one respect the equity of the creditor 
is stronger in the present case than it was in that of 1872 ; since here it has 
been found by the lower Appellate Court that legal necessity to borrow the 
money existed” ; whereas, in the case of 1872, there was a clear finding the other 
way. Their Lordships, therefore, are of opinion that the reasons which the 
learned Judges have given do not justify their refusal to give to the defendant 
in this case the benefit of the equity which they enforced in the other. 

But what is the effect of the decision in the case No. 209 of 1872 ? It is a 
dear authority for the proposition that, although by the law as settled in that 
part of the Presidency of Port William which is governed by ti^ Mita^hara, a 
member of a joint family cannot incumber his share in joint property without 
the Gonsent, express or implied, of his co-partners, the purchaser of it at an 
execution- sale nevertheless acquires alien upon it to the extent of his debtors 
shajre and interest. 

There appears to be little substantial distinction between the law thus 
enunciated and that which has been established at Madras and Bombay, except 
that the application of the former may depend upon the view the Judges may 
take of the equities of the particular case ; whereas the latter establishes a 
broad and general rule defining the right of the creditor. 

Their Lordships, finding that the question of the rights of an o^cution 
creditor, and of a purchaser at an execution sale, was expressly left open by 
the decision in Sadabarfs ease, and has not since been concluded by any 
subsequent decision which is satisfactory to theh mln.ds, have come to the 
conclusion that the law, ip respect at least of those rights, should be declared 
to be the same in Bengal as that which es^ists in Madras. They do not think it 
necessary or right in this case to express any dissent from the ruling of the High 
Court in '8adabart*s case [209] as to voluntary alienations. But however nice 
the ^stmobUm bi^ween the rights of a imrehaser under a voluntary conveyance 
end those of a purchaser under an execution -sale may be, it is clear that a disttne- 
tims may. and in some cases does, exist between them. It is aufficimit to 
iiiiOtancc the seizure and sale of a shafe in a trading partnership at the suit 
a separate creditor of one of the partners. The partner could bimse^ have 
add his share so as to introduce a stranger into, the firm without the consent of 
oo-partners. but the purchaser at the mceoution-sale a<^uire8 the intensat 
sddL with the right to have the partnership accounts taken in order to ascertain 
and xeaUae its value. 

It seems to their Lordships that the same principle may and ought to 
be applied to shares in a joint and undivided Hindu estate ; and that it may be 
to applied without unduly interfering with th.e peculiar status and rights of the 
oo-paroeners in such an estate, if the right of the purchaser at the execu- 
tion sale be limited to that of compelling the partition, which his debtor 
m ight haye oomipdle^ had he been so minded# hef^e thedieuatiQA d hie share 
toehplaee. 

Iw tbie preeed ease thchr Lordships are of opinion that they 
intailipe tb# deeree imder swed eolar as it direots the poenimion difan 
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property, all of which appears to have been finally and properly found to be 
joint family property, to be restored to the respondent. But they think that 
the decree should be varied by adding a jieolaration that the appellant as pur- 
chaser at the execution-sale has acquired the share and interest of Toofani 
Singh in that property, and is entitled to take such proceedings as he shall be 
advised to have that share and interest ascertained by partition. And they 
will humbly advise Her Majesty accordingly. They desire to add that they 
cannot make any more precise declaration as to Toofani Singh's share, since, if 
a partition takes place, his wife may be entitled to a share ; and, further, that 
there will be no order as to the costs of this appeal. 

• 

Decree varied. 


Agents for the Appellant : Messrs. Watkim and Lattey. 


NOTES. 

[A.- THE SCOPE AND AUTHORITY OF THIS CASE ; ERRONEOUS 
VIEWS HELD AS TO THIS. 

I. MISTAKEN VIEWS WERE HELD— 

The headnote is extremely defective and leaver out altogether the very important rulings 
given in thin case. 

Thin decision of the Privy Council is one of a serieR of cases decided by that tribunal 
renpecting the liability to seizure and sale of the intereRt of a Mitak^hara coparcener (father 
or any other) in execution of a decree againRt him, and the quantum of interoRt that paRRCR 
to the execution-purohaRer. Several expreRRions in the judgment were RuppoRed to lay down 
ruleR of a general character, and gave rise to a '' plentiful crop of litigation ; very eminent 
JudgeR like WEST (9 Bom., 305), MUTTUBAMI AYYAH and TURNER (ftee 4 Mad., 1, 9 
Mad., 343, 9 Mad., 424 — all of which dealt with the Rame case — 12 Mad., 142) were misled 
as to the scope of this decision. The case of Hardi Narain (188.3) 10 Cal., 026, only confirmed 
the mistake. Until the Privy Council’s exposition of the law in (1885) 13 Cal., 21, the mistake 
prevailed. 

II. WHAT THIS CASE DECIDED— 

What this case decided (expressly or by necesRary implication) may be stated as 
follows ; — 

(1) That the interest of a Mitakshara coparcener (not necessarily the father, 4 (5al., 
809), as well in Bengal as in Bombay and Madras, may be attached and sold in 
execution of a decree against him, whatever be the rule as to the inalienability by 
act of parties (astowlychsee Sadabart Prasad v. FoolbashKoer, 3 B. L. R., F. B., 31). 

(2) That though in execution of a decree against the father of a Mitakshara joint Hindu 
family on a debt not immoral, the entire interest in the property as well of the ‘ sons ’ 
as of the father, can be attached and sold (as laid down in Muddun Thakoor's case, 
14 B. L. R., 187), yet it is a question of fact in each ease whether the entirety or the 
smaller interest only passed to the purchaser at the sale. 

(3) Where the purchaser has bargained and paid for the entirety, he may defend his 
title to it upon any ground which would have justified a sale if the sons had bee* 
brought in to oppose the execution proceedings. (This is explained not here but in 
Nanomi Bahu<mn*s case, (1886) 13 Cal., 21). 

(4) Where such purchaser bargained for and purchased only the smaller interest, that 
interest alone passes to him and no more, and an inquiry into whether the debt is 
for a necessary purpose or otherwise is immaterial (3 Cal., 198, at 204). 
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(5) In cases of ambiguity as to what interest passed at the sale — " in rases where the 
expressions by which the estate is conveyed to the purchaser are susceptible of 
application either to the entirety or to the father's coparcenary interest alone, and 
in Deend^cVa case there certainly Was an ambiguity of that kind,” — the frame of the 
suit and the absence of the sons from the proceedings may be material considera- 
tions. This was what was done in DeendynVs case and this was the purpose of their 
Lordships’ observations in the judgment as regards the frame of suit, etct, 3 Cal., 
198, at 204. 

(0) The right of the purchaser at the execution-sale is limited to that of compelling the 
partition which his debtor might have compelled, had he been so minded, before 
the alienation of hir, share took place: — ^3 Cal., 198, at 209. 

(7) Where such partition as in the last preceding clause is mentioned takes place, the 
wife and other female sharers may be entitled to their several shares : — (Last para, 
of the judgment at .3 Cal., 209). 

(8) As to the rule with respect to (mua laid down in this case, see infra under ‘ D.’ 

III. THIS CASE DID NOT DECIDE— 

(1) That whore the father alone is sued and the sons are not brought on the record, their 

interests remain un.a£fcctcd, and nothing but the father’s coparcenary interest 
passes by the sale. This view was long maintained, but it was declared in Nanotni 
Babuasin v. Modhun Mohun, (1885) 18 Cal 21 P. C. (at 36) to be incorrect : — 
‘‘Their Lordships do not think that the authority of case bound the 

Court to hold that nothing but Girdhari’s (i.e., the father’s) coparcenary 
interest passed by the sale. If his debt was of a nature to support a sale of the 
entirety, he might legally have sold without a suit, or the creditor might legally 
procure a sale of it by suit. All the sons can claim is that, not being parties to the 
sale or execution proceedings, they ought not to be barred from trying the factor 
the nature of the debt in a suit of their own. Assuming they havesuen a right 
it will avail them nothing unless they can prove that the debt was not such as 
to justify the sale.” 

(2) When the decree against the father is a simple money decree, a sale in execution 

thereof conveys only the father’s interest. 

This is also incorrect. The larger interest may pass — see Nanmni Mahuasin's case, 
(1886) 13 Cal., 21. 

— Though not positive rules of law, these are rules of construction, for ascertaining 
in a case of ambiguity what was intended to be sold and was sold — as explained 
^ by the Privy Council in (1885) 13 Cal., 21 ; (1887) 14 Cal,. 672. 

B.— WHAT INTEREST PASSES TO THE PURCHASER IN EXECUTION 
OF A DECREE AGAINST THE FATHER. 

THE OBNERAL PRINCIPLES— 

(o) “ Each case mupt depend on its own circumstances”: — (1887) 141. A., 77; 14 Cal., 572. 

(6) “ It appears to their Lordships that in all the oases, at least the recent cases, the 

inquiry has been what the parties contracted about if there was a conveyance, or 
what the purchaser had reason to think be was buying if there was no conveyance, 
but only a sale in execution of a money-decree.”— Si)»5h««afA Panday’s case, 
(1887) 14 1. A., 77 : 14 Cal., 672. 

(c) When a man conveys his right and interest, and nothing mote, he does not 
primd facie intend to convey away also rights and interests presently vested in 
others, even though the law may give him the power to do so. Nor do they think 
that a purchaser who is bargaining for the entire family estate would be satisfied 
with a document purporting to convey only the right and interest of the 
father” ; -(1877) 14 I. A.. 77 : 14 Cal., 672. 
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(li) " In the absence of special cuoumstanoes, showing a larger intention, only the 
interost of the judgment-debtor passes by the sale ” : — (1890) 15 Bom., 87 ; see 
16 Bom.. 13 ; (1893) 18 Bom. , 147. * 

e) The questions are what did the Court intend to sell and what did the purchaser 

understand that he bought *’ — per Lord Watson in Pettctchi'H cease in argu- 
ment, (1867) 14 I. A., 84, at 85 : 10 Mad. 241, at 245. 

(f) The question is noty what had the Court the right and duty to sell, and is the purchaser 

to be prejudiced by any mistake in the mind of the Court as to what was being 
sold ? This was put by Messrs. Mayne and SHEPHERD in the argument (14 
1. A. at 85) and in the judgment it was observed, It is not a question of what 
the Court could have done or ought to have done but they didy'"* at 88. 
(1887) 14 I. A., 84 : 10 Mad., at 250. 

(g) ** If the whole estate eould have been put up for sale, it was not pul up. It is not a 

question of what the Court could have done, or what they ought to have done, 
but what they did, what was put up for sale, and what was purchased. If what 
was put up for sale was merely the estate which the frbther had in his lifetime, 
then what the purchaser purchased was only that interest ” : — (1887) 14 I. A., 84, 
at 88 : 10 Mad., 241. 

(h) Thus, where the Court ordered only the judgment-debtor’s interest being sold, larger 

interest was not conveyed: — (1887j 14 1. A., 84 : 10 Mad., 241. 

(t) Similarly, where the Court did not intend to sell more than the judgment-debtor’s 
interest under an erroneous view of the law as to the saleability of the estate ; — 
(1903) 8C. W. N., 186. 

C. --CIRCUMSTANCES FROM WHICH WHAT WAS INTENDED TO 
BE SOLD AND WAS SOLD MAY BE ASCERTAINED. 

I. PROCEEDINGS IN EXECUTION— 

‘’The whole of the proceedings in the execution and sale must always be important 
evidence, often the best, as to the nature of the thing sold” : — (1889) 17 1. A., 11, at 14 : 17 
Cal., 584. 

The Court will look to the substance of the case,” and will noi be guided by formal or 
technical defects : — (1879) 61. A., 233. 

II. WHETHER THE CREDITOR TOOK ‘ STEPS TO BIND THE OTHER MEMBERS 
OF THE FAMILY ”—(1887) 14 1. A., 77, at 83 :— 

(a) The joinder makes the matter clear — ^ 

If ho (the appellant) had sought to go further and to enforce his debt against the whole 
property and the co-sharers therein who were not parties to the bond, ho ought to 
have framed his suit accordingly, and have made those co-sharers parties to it : — (1877) 
3 Cal., 198 at 204 : 4 J.A., 247, at 261 ; Hurdey Narain's case, (1883) 10 Cal., 62C. 
“ The purchase being as it was here by the person who had obtained the decree, only 
that passed which the father against whom the decree was obtained, had ” : — 
(1683) 10 Cal., 626, affirming (1879) 5 Cal., 425, 

Moreover, if Biohuk relied on assent by the sons he should have taken care to make 
them parties to the execution proceedings. In DeendayaVs case, where the 
expressions used by the mortgagor wore much more lavourable to the con- 
veyance of the entirety than they are hero, the creditor’s omission of the sonii 
from the proceedings was made a material ciicumstancc against him. And in 
Nanmni Bahuasm's case, where the decree was in favour of the purchaser, the 
same circumstance was recognised as being material when the expressions by 
which the estate is conveyed to the purchaser are susceptible of application 
either to the entirety or to the coparcenary interest alone '* : — 14 1. A., 77 : 
14 Cal., 572. 
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(h) The non-joinder, however ^ does not necessarily import only the smaller interest 
passing — 

This omission; however, of the sons ift available only ** if the expressions by whkfh the 
estate is conveyed to the purchaser are susceptible of application either to the entirety 
or to the father’s coparcenary interest alone (and in DeendyaVs case there certainly 
was an ambiguity of that kind) the absence of the sons from the proceedings may be 
one material consideration” i^Nanomi Babuasm*s case, (1886) 13 Oal., 21, at «S6. 

(1) This absence of sons is not of itself conclusive 

Nanomi Babtiasin^s case, (1885) 13 Gal., 21. 

(1883) 13 C. L. R., 96 (1880) 3 All., 72. 

(1882) 12 C. L. B., 104. (1880) 3 AIL. 118. 

(1882) 9 Cal., 389. (1880) 3 All., 191. 

(1882) 9 Cal., 452. Mortgage (1881) 11 C. L. R., 263, reversing 

(1889) 12 Mad., 309. 7 C. L. R., 465. 

(2) Whether at the time of the transaction, the sons were adults or minors (1883) 13 

C. L. R., 96 ; (1882) 9 Cal., 452 ; (1882) 9 Cal.« 495. But qtucre adult son may have 
the right to say, I shall pay it out of my private funds.” 

(3) Too much importance was attached to this circumstance in the following cases : — 

(i) (1880) 7 C. L. R., 465, where stress was also laid on only the right, title and 
interest being sold, (adult). 

(ii) (1881) 8 Cal., 517 (minor sons). 

(iii) (1878) 1 Mad., 354. 

(iv) (1884) 9 Bom., 305, per WEST, J. 

(v) (1882) 5 Mad., 125, F.B, (case of brother ; it was erroneously observed in this, that 
unless the suit is so framed as to enable those interested to contest the allegation 
that the debt is one binding upon the family, the decree can only bo a personal 
decree binding the interest of the defendants in t^he suit). 

(4) It is immaterial whether the father was or was not the managing member ; — (1887) 

11 Mad., 64, at 67. 

(5) As to the necessity of sons being parties when subsequently to the mortgage but prior 

to the suit the father and sous divided : — Sec (1884) 8 Bom., 481 at 488 and 489. 

(6) As to sons being necessary parties in mortgage proceedings under the Transfer of 

Property Act, 1882, sec. 85, thercis a conflict of decisions :^See (1901) 28 Cal., 517, 
reversing (1900) 27 Cal., 724. 

See also the C. P. C. (1908) Order, Sch. 1, Or. XXXIV, rule 1. 

(c) This principle has been applied to co-sharers other than sons: — (1887) 15 Cal., 70 : 14 

1. A., 187 ; (1890) 14 Bom., 597, overruling 11 Bom., 7JD0 ; (1882) 7 Bom., 91 ; (1882) 
6 Bom., 564 ; (1896) 21 Bom., 616, even where other parties to the debt are omitted ; 
(1886) 11 Bom., 361 ; (1895) 20 Bom., 338, extended to Mahomedan heirs ; (1882) 5 
Mad. 201. 

(d) Existence of debt sufficient as against son but as against other minor coparcener, 

other things to be considered ; -(1881) 4 Mad., 73 ; see also (1879) 5 Cal., 144. 

1^11. OBJBGTION PROCEEDINOB 

The proceedings taken in execution by way of objection to the attachment and sale 
elucidate the question of fact whether the thing meant to be sold and bought waft the 
entirety of the estate or only a share in it. 

The son’s petition, and its being rejected not on the ground that the thing to be sold 
was only the share of the father (1889) 17 1. A., 11 ; 17 Gal.,€564 ; 14 1. A., 85 : 10 Mad., 
241. 
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I?. THE USE OP THE WORDS, THE “ RIGHT, TITIiE AHD INTEREST ” OF THE 
JUDGMENT-DEBTOR IS NOT OONODUSIYE— 

(n) The Procedure Code at that time required* that property sold in ^ecution should be 
described as the right, title and interest of the judgment-debtor, and it has been held 
, in many cases, that the presence of these words in the sale certificate is consistent 
with the sale of every interest which the judgment-debtor might have sold, and does 
not necessarily import that when the father of a joint family is the judgment-debtor, 
nothing is sold but his interest as a co-sharer. It is a question of fact in each 
case (1889) 17 I. A., 11 at 16-"17 Cal., at 689. 

(6) Description in the sale certificate : — (1889) 17 I. A., 11. ^ 

(i) “Whatever interest the judgment-debtor had in the property” — Hurdey Nnrain's 

case (1883) 10 Gal., 696 affirming (1879) 5 Cal., 425-: 5 C.L.R., 112. 

(ii) “ Right, interest and connection which the judgment-debtor had in the property 

(1889) 17 1. A., 11. 

(iii) ” My proprietary share ”. — 6 Cal., 749. 

See also (1887) 9 All., 672 : (1880) 2 All., 800. 

(c) Too much importance was attributed to this in the following cases : — (1880) 7 O.L.R. , 
465 ; (1880) 7 C.L.R., 218 (see last para.); (1884) 8 Bom., 489 ; (1884) 9 Bom., 306— 
Per WEST, J. 

Y. EFFECT OF PRESENCE OF THE SONS, ETC., AT THE TRANSACTION - 

” Their Lordships cannot agree with the Subordinate Judge ; whatever part any of the 
sons may have taken in negotiating between Luchman and Bichuk, there is no evidence 
whatever of their proposing to mortgage their own interests. The sons may have assented 
to what is done. That must bo answered by the documents. Moreover, if Bichuk relied on 
assent by the sons, he should have taken care to make them parties to the execution pro- 
ceedings — 14 Cal., 672 P. C. 

The authority of the following cases as to estoppel is shaken by the foregoing observations 
of the Privy Council (1881) 8 Cal., 517 ; (1883) 13 C. L. R., 96 ; 8 Cal., 898 (time when 
brought). 

Yl. THE FACT OF THE DECREE BEING A SIMPLE MONEY-DECREE — 

Deeiidyal's case (1877) 3 Cal., 198 P.C. 

Hurdai Narain' s oane (1886) 10 Cal., 626 P. C. 

(а) But this is not conclusive— ATanomi Babuasin's case (1885) 13 Cal., 21 P.C. ; (1888) 
12 Bom., 691. 

(б) The following cases proceeded on an erroneous view : — (1886) 9 Mad. , 343 F. B. ; (1884 ) 
8 Bom., 489 ; (1880) 7 C.L.R,, 218 (see last para.); (1878) 1 Mad., 358 F.B. 

YU. THE PRICE PAID MAY BE TAKEN INTO CONSIDERATION— 

In Simbhunath Panday's case, it was observed — “ for . . . the Rs. 625 which he 

(the creditor) got for his purchase appears to be nearer the value of one-sixth than of the 
entirety ”—(1887) 14 1. A., 77 at 83=::: 14 Cal., 572. 

See also (1896) 23 Cal., S?62. 

YlII. LAW UNDERSTOOD AT THE TIME - 

Recourse may be had to what was, at the time of sale, believed to be the law, though 
erroneously (1903) 8 C. W. N., 186. 

D.— ONUS ON SON DISPUTING THE PURCHASER’S INTEREST 
AND ITS CONSEQUENCES. 

This subject is dealt with in extenso in the Notes to 5 Cal., 148, in our LAW REPORTS 
REPRINTS. The rule in DeendyaVs case as to onus is, that where it is ascertained from the 
execution proceedings, etc. , that what was intended to be sold and bought at the sale in execu- 
tion of the decree against the father, was only the father’s interest and not the entirety, the 
son is not called upon to prove the immorality of the debt as his interest remains unafiected. 
Nor can the purchaser show the purpose of the loan, eto.,8within the meaning of 6 M.I.A., 


805 



I.L;R. 9*Cal. 809 dbendyaii lal v. .toodbey makain &o. [1877] 


39^ to show that he took the entirety when, as a matter of fact, what he bought was only the 
smaller interest. This is the meaning of their Lordships’ observation at 204, that the issue 
as to the nature of tjio judgment debt is ’’immaterial in the present suit, because whatever 
may have been the nature of the debt, the appellant cannot be taken to have acquired by* the 
execution sale more than the right, title and interest of the judgment-debtor.” ; 

E. ALIENATION OF THE INTEREST OF A MITAKSHARA 
COPARCENER IN BENGAL. 

I. MAY BE THE SUBJECT OF ATTACHMENT AND BALE — 

This case declared that in Bengal also the interest may be attached and sold in exe- 
cution of a decree : — 

i. This case was that of the father-coparcener : — (1877) 8 Cal., 198. 

ii. Others also are within the rule : — (1879) 4 cal., 809. 

IL BUT THEY MUST BE TAKEN BEFORE DEATH— 

But the proceedings cannot be taken after death Then survivorship intervenes ; and 
the survivors take in their own right by survivorship free from the liability for the personal 
debts and obligations of the deceased coparcener : — (1890) 18 Cal., 157. 

111. SUFFICIENCY OF PROCEEDINGS SHORT OF SALE- 

It is sufficient if proceedings in execution had sufficiently advanced by attachment, 
etc. (1879) 5 Cal., 148 ; (1892) 20 Cal., 895, though execution proceedings might have been 
struck off the file (190fi) 11 C. W. N., 163_5 C. L. J., 80. 

This rule enures to the benefit only of those creditors that attached and not others - 
(1900) 23 All., lOG. 

lY. WHEN FATHER’S ALIENATION IS JUDGED BY THESE RULES- 

Alienations of the share of the father alone whether by reason of being tainted with 
immorality (1879) 2 All., 267 F. B. ; (1879) 5 Cal., 148 or by reason of only the smaller interest 
having been bought (1877) 3 Cal., 198 will be judged like those of any other coparcener. 

P.— THE (QUANTUM OF INTEREST PASSING TO THE 
PURCHASER. 

I. RIGHT OF COMPELLING PARTITION — 

The interest which is purchased is not, as Mr. Doync argued, the share at that time in 
the property, but it is the right which tho father, the debtor, would have to a partition, and 
what would come to him upon a partition being made. . . That is the answer to 

Mr. £)oync's argument that the father was entitled to a half. What the father was entitled 
to, and what the purchaser became entitled to, was what the father would get if a partition 
had boon made, which was only a third of the B-arina share. According therefore to the 
authority of Deendyal v. Jagdeep^ the present appellant became pn titled only to tho onc-thirdf 
treating it as if tho sale was to operate as a partition at that time (1883) 10 Cal., 626 (636). 

II. SHARE AT THE DATE OF PURCHASE, not that at the date of the suit : — See (1895) 

23 Cal., 262 ; (1911) 35 Mad., 47 ; see also (1896) 21 Bom., 797. 

III. THE TITLE THAT PASSES - 

(a) The execution purchaser might set up as defendant tho right of partition against a 
member of the joint family who seeks to reclaim the property which has come into 

c. his possession, even as ho might claim partition plaintiff : — (1879) 5 C. L. R. 26 ; 
(1878) 3 C. L. R.. 282. 

(b) A sale in execution gives a good title to the purchaser (even if it were another 
coparcener) who bought bond fide and without notice of prior alienation by the 
judgment-debtor when, by the Mitakshara rule prevalent in Bengal, that alienation 
is invalid \—Balgommd v. Narain (1893) 15 All., 389 P. 0. 

' i' 
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(c) But otherwise when there had been knowledge, and by partition the previous invalid 
mortgage attached to the share allotted : — (1907) 7 C.L.J., 644. 

ly. FORM OF DECREE ~ 

„For this, see (1878) 3 0»1., 198 ; (1883) 10 CaS., 826 at aS6. ' ‘ 

G.— SHARES ON PARTITION. 

I. WIFE (AND OTHER FEMALE SHARERS) — 

Entitled to share on partition as against execution-piirohaser : — (1877) 8 Cal., 198; 
(1880) 3 All,, 88 ; 10 Cal., 026 ; (1904) 32 Cal., 234 9 C. W. N., 270. 

The mother's right not defeated by son's alienation pending partition suit : — (1880) 
3 All., 88. 

II. AN INSANE MEMBER IS NOT ENTITLED — 

The coparcener that might sue for partition against the auction-purchaser should he such 
as is entitled to demand partition at the time; an insane member cannot (1881) 
8 Cal., 149. 

H.— GENERAL. 

I. PARTNER'S INTEREST may be seized and sold without injury to the continuance of 

partnership (1«78) 3 Cal., 198 at 200; (1890) 13 Mad., 447; (1893) 20 Cal., 693. 

II. EFFECT OF ALIENATION OF A COPARCENER'S INTEREST - 

It does not cause a severance of the joint character : — (1878) 3 Cal., 198. 

But partition has this effect ; — Balabux'a case (1903) 30 Cal., 725—30 I. A., 130. See, 
however, (1883) 9 Cal., 817.] 

[210] PRIVY COUNCIL. 

The 6th July, 1877. 

Present : 

Sir J. W. Colvfle, Sir R. Peacock, Sir M. E. Smith, and 
Sir R. P. Collier. 


Lekhraj Roy and others Plaintiffs. 

versus 

Kunhya Singh and others Defendants 


[ 4 1. A. 159.] 

[On appeal from the High Court of Judicature at Fort William in Bengal.] 
Gonstr'UCtio7i, Rules of — Grant for an indefinite period. 

The rule of construction that a grant made to a man for an indefinite term enures only for 
the life of the grantee and passes no interest to his heirs, does not apply in cases where the 
term can be definitely ascertained by reference to the interest which the grantor himself has in 
the property, and which the grant purports to convey. 

This was an appeal against a judgment and decree of the Calcut^ 
High Court, dated the 4th April 1872 (18 W. R., 494), by which an application 
made by the appellants for admission of a review of a judgment of the said 
Court passed on the 23rd June 1871 (14 W. R., 262), was dismissed. 

The only question arising on this appeal was as to whether, under a lease 
of certain lands granted to the father of the respondent, Kunhya Singh, by one 
Choopee Lalh through whom the appellants claim, there passed to the lessee 
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merely an interest for his own life, as contended by the appellants, or one which 
was to continue as long as the tenure of the lessor, as contended for by the 
respondents. 

Mr. Leith, Q. G., and Mr. Doyne, appeared for the Appellants. 

Mr. Cowie, Q. 0., and Mr. John Cutle)\ for the Respondents. 

The material circumstanoes of the case will appear from their Lordships’ 
Jud^mentf which was delivered by 

Sir M. E. Smith. — This suit was brought by the present appellants to 
obtain possession of an eight-anna share of Mouza Toee, and the plaint 
also prays for the annulment of the mokurari tenure winch the respon- 
dents claimed to have in the mouza under a potta granted by one Choonee 
[211] Lall. The appellants are the purchasers under a decree obtained against 
some persons who had become possessed of part of the interest of Choonee 
Lall in the eight-anna share of the mouza. The respondents are the heirs of 
Nirput Singh, who was the grantee under the potta. The single question 
in this appeal is, whether, upon the true construction of this potta, and upon 
the evidence in the case, jibe grant was one to enure for the life of Nirput 
Singh only, or whether it was to enure so long as the interest of 
Choonee Lall existed. That involves also an inquiry into what the interest of 
Choonee Lall was. 

The lease or potta in question is dated in April 1808, and the material 
parts of it are in these terms : The engagements and agreements of the potta 

** on the kabulyat of Nirput Singh, lessee of Mouza Toee, Pergunna Malda, 
“ Zilla Bahar, are as follows : Whereas I have let the entire rents of 
** the mouza aforesaid,” — describing what he had let, — at an annual uniform 
** jumma of sicca Es. 606, without any condition as to calamities, from the 
beginning of 1215 fusli to the period of the continuance of my mokurari.” 
That is the term fixed in the potta. It is a term “ from the beginning of 1215 
“ fusli to the period of the continuance of my mokurari.” Then it is required 
that the lessee should cultivate, and pay into my treasury the sum of sicca 
Bs. 606, the rent of the mouza aforesaid, for the period aforementioned, 
“ according to the instalments, year after year.” Then there is this provision, 
if •hereafter the authorities desire to make a settlement of the property at 
that time, he shall pay the jumma thereof separately according to the Govern- 
“ ment settlement.” It concludes, “ hence these few words are written and 
** given as a potta, to continue during the term pf the mokurari, that it may 
“ be of use when required. The annual jumma malguzari, including the 
** malikana, Bs. 606.” 

To ascertain what is the term granted by this potta, we must see, in the 
first place, what is the interest which the grantor Choonee Lall had. He 
calls it a mokurari interest ; but whether it be a true mokurari interest or not, 
it was [312] evidently the intention of the parties that the grant should enure 
G|uring term of his interest. If it can be ascertained definitely what that term 
is, the rule of construction that a grant of an indefinite nature enures only for 
the life of the grantee would not apply. If a grant be made to a man for ap 
indefinite period, it enures, generally speaking, for his lifetime, and passes no 
interest to his heirs, unless there are some words showing an intention to 
^rant an hereditary interest. That rule of construction does not apply if the 
term for which the grant is made is fixed or can be definitely; ascertain^* 
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Now it appears that as early as 1788 the Government granted what has 
been called a mokurari lease to Mahomed Buksh, and that lease, after various 
intermediate assignments, was ultimately purchased by Clioonee Lall, the 

K tor of the potta in question. Choonee Lall is said to have purchased it 
}07 or 1808. It is also said that he had purchased the proprietary interest 
in two annas of the mouza. From the document which has been produced • 
from the Collector’s office, other persons appear to have been proprietors of the 
remaining annas, but nothing is heard of them in this suit. However that 
may be, it does not really affect the present question, because the interest 
pointed at in the potta in question is a mokurari iirterest. The kabulyat of 
the lease of 1788, signed by Mahomed Buksh, is as follows : — “ Whereas I 
have obtained a lease of Mouza Toee, Ziila Kosra, Pergunna Malda, the area 
whereof, by estimation, is 709 bigas 10 cottas, from 1196 (one thousand one 
hundred and ninety-six) Fusli, at a jumma of sicca Es. 400 ” — with certain 
exceptions — “I do acknowledge and give in writing that I shall continue to 
pay the rent of the mouza aforesaid at the said jumrna, year after year, 
according to the kabulyat and the kistbundi. If any one establish his 
zamindari (proprietary) right in respect of the said mouza in his own name 
before the authorities, I shall continue to pay, year after year, to him or his 
heirs, the ‘ malikana ’ (proprietary allowance) thereof at the rate of Rs. 10 per 
cent, on the jumma aforesaid, in addition to the Government revenue.” The 
lessee is to pay a jumma of Bs. 400 and a malikana of 10 per cent, on the 
jumma. Of [81 3 j course, if Mr. Leith is right that Choonee Lall became the 
owner of the proprietary interest, the malikana would go into his own pocket. 
Then at the end there is this clause, which has given occasion to considerable dis- 
cussion : “if the present officers of the British Government, or any authority 
who may come hereafter, do not accept my mokurari lease to be hereditary, 

1 acknowledge that this kabulyat is only for one year, thereafter it shall be 
cancelled.” That, undoubtedly, acknowledged a power in the Government to 
put an end to this lease, which is called a mokurari lease, at the end of one 
year. But it appears that the Government have not done so. It may be 
that it was contemplated that the Government would settle in the ordinary 
way with proprietors for the revenue, and in that case would put an end 
to this mokurari. But it appears that no settlement has been made, and that 
this lease has been allowed to go on without being put an end to ; and 
although it is not perhaps properly a mokurari, inasmuch as practically^ the 
Government could enhance the rent, it must be regarded, as long as it goes 
on, as an hereditary lease, a mourasi potta. This being the interest of 
Choonee Lall (he having become the purchaser of this potta), he grants 
this lease to Nirput Singh* to endure during the continuance of it. That 
interest, which continues, and has not been determined by the British 
Government, being an hereditary interest, there seems to be no reason 
why, upon the construction of the potta in question, it should be held to be 
limited to the life of Nirput Singh. As already observed, the duration of the 
term is capable of being definitely ascertained by reference to the interest which 
the grantor himself has in the property. 

Their Lordships think that this case may be decided upon the constrqp- 
tion of the document, and that it is not necessary to have recourse to the 
exposition of it to be derived from the conduct of the parties. It is satisfac- 
tory, however, to find that the view which has been taken by their Lordships 
of the construction of this document is that which the parties themselves 
evidently entertained, because for twelve years after Nirput Singh’s death his 
heirs were allowed to remain in [214] possession of the property precisely in 
the same way in which he had held it, paying the same rent. 
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Their Lordships agree with the judgment of the High Court given upon 
review, and they will humbly advise Her Majesty to affirm that judgment, and 
to dismiss this appbal with costs. ^ 

Appeal dismissedi^fi. 

Agent for the Appellants ; Mr. S. L. Wilson, 

Agents for the Bespondents . Messrs. Barrow and Barton, 


MOTES. 

[ Life interest presumed, where the grant was an allowance by a Maharaja to a member 
of his family (1878) 3 C. L. R., 417. 

See the case of Churaman v. Balli (1887) 9 All., 591. 

See also our Notes to 11 M. I. A., 433, in the Indian Reports (1910) Vol. III.] 

[ 8 Cal. 814 ] 

PRIVY COUNCIL. 

The 9th and 12th June, 1877, 

Present : 

Sir J. W. Colvile, Sir B. Peacock. Sir M. E. Smith, 

AND Sir R. P. Collier. 

Parich at Defend an t 

versus 

Zalim Singh Plaintiff. 

[==^4 I. A. 189.] 

[On Appeal from the Court of the Judicial Commissioner, Central Provinces.] 

Mitakshara — Alienation of ancestral property — Illegitimate Son- 

Maintenance, 

Since by the Hindu law the illegitimate son of a person belonging to one of*the^** twice- 
born ” classes is entitled to maintenance, an assignment to him by his father, having no 
legitimate sun then born, of a part of his ancestral estate, being in performance of a legal 
obligation, is on a different footing from a voluntary alienation to a stranger, and is valid 
under the law of the Mitakshara. 

Quare. — Whether under the Mitakshara law a father who has no child born to him is 
competent; without legal necessity, to alienate the whole or any part of the ancestral estate ; 
or whether the rights of unborn children are so preserved as to render such an alienation 
unlawful ? 

In the suit in which this appeal was brought, Zalim Singh elaimed to 
recover from Bajah Parichat, possession of a village which he alleged had beep 
granted to him under a sannad by way of maintenance by Bahadoor Singh, the 
toie Baiah of Belhera, whose illegitimate son he was, and from which bad 
bem dispossessed by the defendant, the present Bajah. The defendant d«i>ied 
the faetvm of the sannad. He also denied Jts validity. The Deputy Oommis* 
sioner of Saagor, in whose Court the suit was brought, held that the village 
had been assigned to th# plaintiff by bis father for his maintenanoe, and 
CSlSj that the assignment was valid. But, on it appeuing that the 
had mortgaged the village to a stranger, he was of opmion that be oi^fafi eht 


810 



ZAtitM «INQH [1877] ' 


8 Cal; 81< 

^ be restotBd to podsession. He, accordingly, made an order that the defen- 
dant dl^buld pay the plaintiff a yearly maintenance of Bs. 680, being the 
estimated value of the village. * 

' This decision was affirmed on appeal by the Commissioner ; but on special 
appeal by the defendant^ the Judicial Commissioner of the Central Provinces, 
on the 24th March 1874, reversed the decree of the Deputy Commissioner,* 
and gave Zalim Singh a decree for possession of the village. Zalim Singh was 
not present, and took no part in the proceedings under the special appeal to 
the Judicial Commissioner. The present appeal was brought by Bajah Parichat 
against the Judicial Commissioner’s order. 

Mr. Cowie, Q.C., and Mr. Joseph Oraham for the Appellant. -The Deputy 
Commissioner decreed not what the plaintiff had asked for in liis plaint, 
namely, the possession of land, but an annuity, for which he had noc asked. 
On our special appeal for a reversal of this order the plaintiff did not appear. 
The Judicial Commissioner set aside the order of the Deputy Commissioner, 
and in the absence of the plaintiff gave him a decree for the land to which the 
Deputy Commissioner had held he was not entitled. In the absence of a 
cross-appeal on the part of the plaintiff, or objections taken by him to the 
decisions of the lower Courts, the Judicial Commissioner had no jurisdiction to 
make a decree in favour of the plaintiff at variance with the decree of the 
Deputy Commissioner. He ought to have dismissed the suit. Section 348, 
Act VIIT of 1859, did not apply to such a case. It might be admitted that 
the plaintiff, an illegitimate son was, under the Hindu law, entitled to main- 
tenance out of his father’s estate — Chuoturya Bun Murdun Syn v. Saheb 
Purhulad Syn (7 Moore’s I. A., 18). There was evidence, how^ever, that the 
plaintiff’s father had separate self-acquired property, out of which provision 
for the plaintiff’s maintenance might [21 6 J have been made. Under such 
circumstances the grant out of the ancestral estate could not be justified on 
the ground of necessity, since the separate estate of the father was primarily 
liable — Muttusawmy Jagavera Yetappa Naicker v. Venkataswara Yetaya (12 
Moore’s I. A., 203). The case was governed by the law of the Mitakshara, 
under which it was not competent for one of several co-sharers to alienate even 
his own interest in the joint ancestral property without the consent of the 
co-sharers. Under that law a father could not make a voluntary alienation with- 
out the concurrence of his sons, and a son born after an alienation would not be 
bound by \t— Bajah Bam Tewary v. LwkmunPersad (B. L. B., Sup. Vol.,*731 ; 
S. C. 8 W.B., 15), and the passages of the Mitakshara there cited ; see also 
Modhoo Dyal Singhv. Oolbur Singh (B. L, B., Sup. Vol., 1018 ; s. c., 9 W.B., 
511). Assuming the right of Bajah Bahadoor Singh to charge the zamindary 
to a reasonable amount *with the plaintiff’s maintenance, it was not neces- 
sary, nor competent for him, to alienate for that purpose a specific part of the 
zamindary in perpetuity. 

The Bespondent did not appear 

Their Lordships* Judgment was delivered by 

81p J. W. ColYile . — This is an appeal from an order made by the Judicial 
Commissioner of the Central Provinces whereby he has decreed to the respon- 
dent, the plaintiff in the suit, who does not appear upon this appeal, the 
possession of a certain village called Simeeria. The facts, so far as it is neces- 
sary to mention them, may bo very shortly stated.^ The father of the appellant, 
the late Bajah Bahadoor Singh, was the owner of an estate consisting of five 
villages, one of which was this village of Simeeria. They had been held by his 
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ancestors for a long time, but there seems to have been some doubt to what 
extentthey wererent-free.thoughenjoyedby him as such. Ultimately, howeVer, 
the Government df-the North-West Provinces determined to recognise the right 
df the Bajah and his heirs to hold them in perpetuity as rent-free. Before 
[217] that question (which is not material to the decision of the present appeal) 
^ was settled, the Bajah having then no legitimate son, but having an illegitimate 
son, the plaintiff, Zalim Singh, executed a sannad which with the omission of 
' certain names and titles of the parties is in these words : — This sannad is 
granted by Bajah Bahadoor in favour of you Zalim Singh, pledging to you the 
possession of Mouzah Simeeria, which you will hold and enjoy in perpetuity for 
your personal expenses, food, clothing, pan, masala. You are to receive as 
written herein, and to be regular in rendering your service.'* Delivery of 
possession of the village seems to have followed upon the grant, and Zalim 
Singh was in possession of it wlien his father died, and continued to be in 
possession during the period while the estate was administered for the appellant, 
the legitimate son and heir of tho Bajah, by the Court of Wards. The appellant, 
however, on coming of age appears to have ejected Zalim Singh from the 
possession of the village. The latter then brought this suit, in which he claimed 
the possession of the village ** as granted to him for his maintenance by the 
sannad " ; and the statement of his pleaders, who were examined in the cause, 
contains the following passage ; — “ It is true that the proprietary rights of this 
village with others belonging to the jaghir were given at the settlement to 
Parichat (the appellant) as head of the family ; this Zalim Singh does not 
dispute, nor does he claim proprietary rights, but as he belongs to the family, 
and as his father considered this village suilicient for his support, he claims 
possession of the same, or a payment in money equal to the profits of the 
village.” And in answer to a direct question by the Court why at the settle- 
ment Zalim Singh did not claim proprietary rights, they said, ** Zalim Singh 
only wished for support, and it would have interfered with the position of the 
head of the family to have broken up the estate by having the proprietary right 
bestowed on any other than the head of the family.” In these circumstances 
their Lordships do not deem it necessary on this appeal to consider whether 
upon the true construction of the sannad it was such a grant in favour of Zalim 
Singh as would enure for the benefit of his children, if he had any, or 

enable him, upon an alienation of the village, to give a good title to the pur- 
chaser. It seems to them that all that is raised on the present record is the 
righfr of Zalim Singh to the present possession of the village. 

The course the litigation took was as follows:— The right of Bajah 
Bahadoor Singh to make such a grant was contested. That issue was found 
in favour^pf the plaintiff and against the defendant. ^The factum of the grant 
was also "contested. That issue must be taken to have been conclusively found 
by the judgment of the Deputy Commissioner confirmed by that of the Com- 
missioner in favour of the plaintiff. It came out, however, before tho Deputy 
Commissioner, that after Zalim Singh had been ejected from the possession of 
the village, he had executed a mortgage of it in favour of some money-lender ; 
at^d thereupon the Deputy Commissioner came to the conclusion that the 
plaintiff was no longer entitled to hold the village in khas possession and to receive 
the collections ; but that having a distinct right to maintenance, and having had 
this village assigned to him by way of maintenance, he wa^ at all events entitled 
to receive what may be called the net proceeds of it after the expenses of 
management, collection, anathelike were provided for, such proceeds being esti- 
mate at the annual sum of 680 rupees. And he made a decree accordingly, which 
on the appeal of the defendant was confirmed by the Commissioner. Zalim Singh 
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did not appear in the Commissioner’s Court, or join in that appeal. It further 
appears that after the decision of the Commissioner he proceeded to take out 
execution, and recovered the amount whieh had been awarded* to him by the 
Deputy Commissioner. In that state of things the defendant, the present 
appellant, saw fit to carry the case before, the Judicial Commissioner by a 
special appeal, and the two material grounds of that appeal are the first and 
the fifth. In the first he says : — “ The lower Courts are wrong in law in holding 
that Baja Bahadoor Singh had power to alienate ancestral immoveable property 
in the way he is alleged to have done by the sannad put forward by the 
plaintiff.” In the fifth he says : — “ The lower Courts are wrong in law 
in decreeing maintenance in plaintiff’s favour, notwithstanding that his 
[219] plaint was simply for possession of the village of Simeeria, and was 
never amended so as to enable the Courts to give a decree for maintenance.” 
The Judicial Commissioner in dealing with this special appeal yielded to the 
last ground of appeal, and held that the lower Courts had gone beyond their 
proper functions in making a decree for maintenance in money instead of 
awarding possession of the village ; but he assumed that he had a right to make 
the decree which he thought ought to have been made on the merits of the 
case, and he accordingly varied the decree of the Courts below by giving a 
decree for possession. His decree, which is that now appealed from, is : That 
the decrees of both the lower Courts be reversed, and a decree granted for 
possession of Mouzah Simeeria to plaintiff, special respondent,” with costs. 

It has been argued, that to make this decree upon a special appeal was ultra 
vires of the Judicial Commissioner, the Courts below having decided against the 
plaintiff’s claim to possession, and he having acquiesced in their decisions. It 
seems, however, to their Lordships, that the appellant himself re-opened that 
question. He took the cause before the Judicial Commissioner. By his fifth 
ground of appeal he contended that the particular decree which had been made 
was improperly made ; by his first ground of appeal he contended that the suit 
ought to have been dismissed. If he were right on the former point, but 
wrong upon the latter, it became necessary for the Judicial Commissioner to 
make some decree, and therefore the question what decree was proper to be 
made upon the pleadings and evidence in the cause was necessarily open and 
raised before him. 

A more substantial question is that raised by the first ground of appeal. 
Their Lordships do not think it necessary in this case to determine the question, 
whether, under the Mitakshara law, a father who has no child born to him is 
or is not competent to alienate the whole or part of the ancestral estate ; 
whether the rights of unborn children are so preserved by the Mitakshara as 
to render such an alienation unlawful. When that question does come distinctly 
before them, it will of course be their duty to decide it ; but upon the present 
appeal they abstain from laying down any positive rule one way or the [2203 
other. It seems to them that the objection in this case goes only to the 
particular alienation by the sannad, which stands upon a different footing. It 
appears to be unquestionably the law, that the illegitimate son of a person 
belonging to one of the twice born classes, and the Bajah may be assumed fo 
fall within that category, has a right of maintenance. Therefore, in assigning 
maintenance to Zalim^ingh his father was acting in the performance of a legal 
obligation. He could not consult his legitimate son, because at that time there 
was no legitimate son born, and therefore looking td the purpose for which the 
grant made by the sannad, whatever may be its extent, was made, their Lord- 
ships think that it would not fall within the prohibition, supposing, which they 
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are far from deciding, that a father, having no legitimate son, is by the Hitak- 
shara law incompetent to alienate ancestral estate to a stranger. Their Lord- 
ships, therefore, Vrithout, as has heeti said before, determining anything as to 
the extent of the grant, are of opinion that upon the question whether the Bajah 
Bahadoor had power to make it, the concurrent decisions of the three Courts in 
India were correct ; and on the whole case they are of opinion that the decree 
of the Judicial Commissioner is right, and ought to be affirmed ; and they^ will 
humbly advise Her Majesty to affirm it, and to dismiss this appeal. There 
will be no costs, as the respondent has not appeared. 

* Appeal dismissed. 

Agents for the Appellant : Messrs. Watkins and Lattey. 

HOTBS. 

(1. MAINTENANCE OF ILLEGITIMATE SONS— 

1. Seo (1884) 6 All., 329, where the period of maintenance is also defined. 

2. As for maintenance when the son is by a woman not a Hindu, see per BHASHYAM 
AYYANGAU, J . , in (1903) 27 Mad . , 13. There is no text of Hindu Law under which an illegitimate 
son of a Hindu by a woman who is not a Hindu can claim maintenance, and in none of the 
reported cases has maintenance been ever awarded to an illegitimate son who was not a 
Hindu by birth ; and in the only reported case on the point, (1879) 4 G. L. R., 154, in which 
maintenance was claimed for the illegitimate son of a Hindu by a Muhammadan womans 
the claim was disallowed on the ground that such issue was not the offspring of a female 
servant by the head male member of a family, as also because the illegitimate son Was of a 

different race from the putative father.’* 

3. For the obligation to maintain after the death of the putative father, see (1899) 22 
AIL, 191. 

4. See also (1878) 4 Cal., 91. 

II. DEGREE- 

On the point as to decree, see (1905) 2 C. L. J., 288.1 


[8 Cal. 220] 

ORIGINAL CIVIL. 

The 13th and 18th June, 1877. 

Present : 

Mb. Justice Kennedy. • 

Bde 

versus 

Kanto Nath Shaw. 

* Gontract, Alteration of, after signature-^Contract Act (IX of 1872), s. 37. 

To a contract between the plaintiffs and the defendant, for the purchase by the defendent 
of a cargo of salt, the plaintiffs, after the contract had been signdk by the defendant, added 
in the margin : ** Ten days’ demurrage will be allowed at Rs. 250 per diem.” BM, dmtthe 
addition of the words in the margin did not amount to an alteration within the rule of 
English law : £881] the alteration must be either something which appears to be attested 
by the signature or something which alters the ohameter of the instrument. < , ^ 
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This was a suit for Bs. 5,463-14 as damages for breach of contract. 

On the 23rd June 1876, the following contract, which w4s a printed form 
filled ip, was entered into between the plaintiffs and defendant : — 

Contract between Ede and Hobson, merchanis, Calcutta, and the undersigned. 

** The meiohants agree to eell, and the undersigned to buy, the goods under- 
mentioned at the price specified below, and on the following terms : — The salt to be 
taken delivery of at the rate of 60 tons per custom house working day, commencing 
from the time that notice is given to the buyers that the ship is ready to begin to 
discharge. Price to be paid by the buyers against delivery of the salt at the rate of 
Rs. 58 per 100 maunds. Buyers to pay cash of weighing, amounting to Be. 1 per 100 
maunds. Rupees 501 to be deposited by the buyers as security for the fulAlment of 
this agreement, which deposit will be forfeited in event of non-fulfilment thereof, 
and the seller will have the right to re-sell the salt and sue the buyers in a Court of 
law to recover any deficiency thereby arising, but any surplus shall belong to the 
sellers. About 1,750 tons salt ex British Envoy, or whatever quantity the ship may < 
bring, June, sailing from Liverpool.” 

(Signature of defendant.) 

The defendant failing to take delivery of the salt, the present suit was 
brought for breach of contract. The only defence material to this report was 
that contained in the following paragraph of the defendant’s written statement: — 

Some time after the defendant had signed the said printed form, the 
plaintiffs requested him to sign or initial some conditions which the plaintiff had 
inserted on the said printed form ; but the defendant declined to do so, on the 
ground, as he the defendant then expressly leminded the plaintiffs, that the 
said alleged contract was a merely nominal one, and that he the defendant 
had nothing whatsoevor to do with it ; and the [888] defendant submits that 
even if the said printed form had been originally valid and binding on the 
defendant, the alteration thereof by the plaintiffs after signature by the defen- 
dant and without bis consent, would render the same void.” The alleged 
alteration was the addition by the plaintiff, after the defendant signed the 
contract, of the words ip the margin Ten days’ demurrage to be allowed at 
the rate of Bs. 250 per diem.” 

Mr. Trevelyan for the plaintiffs contended that the rule laid down* in 
Master v. Miller (4 T. B., 320) does not apply where the alteration is satis- 
factorily explained : Smith’s L. C., 7th ed., 913, V61. I. Here the evidence gives 
a satisfactory account of the ^.Iteration. The reason of the rule is to prevent 
a person from benefiting by his own fraud, and where there is no want of bona 
tides, the rule does not apply ; see per Buller, J., 336. Here, moreover, the 
alteration is not to take effect until after the time for the performance of the 
contract has expired ; it is merely adding to the contract what the law would 
itself add| as the addition of the words *' on demand ” to a promissory note : 
Aldous V. Cornwell (L. B., 3 Q. B., 573). This is an alteration the law would 
imply, and therefore immaterial. [Kbnnedv, J. — It may be a question 
whether it is not a mere rule of evidence and provided for by the Evidence Act.]* 

Mr. Bonnerjee for the defendant contended that the alteration was 
a material one, and vitiated the contract ; and referred to Davidson v. Cooper 
(il M. & W., 796 ; S.C., on appeal, 13 M. & W., 343) and Patterson v. Luckley 
(L. B., 10 Exoh., 330), The Evidence Act does not assist the plaintiffs. 
The alteration here is a part of the^document itself. [Kennedy, J., referred to 
Chandrakant Mookerjee v. Kartick Charan Chaile (6 B. L. B., 103).] The 
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alteration being a portion of the document, and being a material alteration, 
avoids the wholes contract. 

Mr. Trevelyan in reply. — I have been unable to find any authority that this 
is a rule of evidence. Where a deed has [223] been varied, the variation does 
not divest the estate, but only alters the evidence of title : West v. Steward 
(14 M. A W., 47). There is nothing in the contract to allow the defendant to 
unload salt after the contract time, so that the alteration is a new contract : it 
is quite outside the original contract : the original contract still stands, and the 
plaintiff can recover on ,it. 

Kennedy, J. (after finding on the evidence in favour of the plaintiff) 
continued ; — The next question is with respect to the alleged alteration. As to 
that I fully believe the plaintiffs* account of what occurred, and discredit the 
defendant’s. However that may be, I do not think that the words amounted 
to an alteration or addition within the rule of English law. I think the altera- 
tion must be either something which appears to be attested by the signature 
or something which, as in Davidson v. Cooper (13 M. A W., 343), alters the 
character of the instrument. I was not referred to authorities on what 
constitutes an alteration, but on the principles upon which Pigot's case 
has been extended to contracts not under seal, I think it must be so. 
Endorsements, marginal observations, Ac., Ac., clearly do not come within 
that principle, and I think that this does not. Possibly, this would not 
be said to be a forgery within s. 464 of the Penal Code, cl. 2 ; and 
on comparison with Master v. Miller (4 T. B., 320) I think that nothing 
which would not come within that section would be sufficient, at least if the 
element of fraud was proved. It is primd facie a mere statement of a fact 
which does not appear to be a part of the contract, or covered by the signature. 
Chunder Kant Mookerji v. Kartick Charan Ghaile (5 B. L. R., 103), so far is 
the only authority I remember having any bearing on this point of the case, 
and showing what would be taken to be included. 

Even, however, if it were so, I think that the “ swift and simple ’* provi- 
sions of the Indian Legislature has swept away Pigot's case by s. 37 of the 
Contract Act {reads), 

[224] So far as I could discover, and on Davidso?^ v. Cooper (11 M. AW., 
778), there is little doubt left, as there was there a verdict, on the plea of non- 
asgampsit, that the doctrine is not part of the law of evidence, but of sub- 
stantive law ; if it were, however, matter of evidence, the Evidence Act would 
have equally destroyed it. 

Attorneys for the Plaintiffs : Messrs. Sen and Farr, 

Attorneys for the Defendant : Messrs. Bemfry and Rogers, 

NOTES. 

[UMAUTHORIBED ALTERATION OF DOCUMENTS-- 

Notwithstanding this case, Indian practice follows the authorities of the Common 
Law.” As regards the present value of this case, the remarks of Messrs. Pollock and 
Mulla, Indian Contract Act (1909), 2nd Edn. at pp. 265-271 may be studied.] 

* [Sec. 37 : — ^The parties to a contract must either perform. 
Obligation of parties to or ofier to perform, their respective promises, unless such per- 
contracts. formance is dispensed with or ^xcus^ under the provisions of 

i this Act, or of any other law. 

Promises bind the representatives of the promisors in case of the death of such propiisora 
before performance, unless a contrary intention appears from the contract.] 
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APPELLATE CIVIL. 

The 3rd December, 1877. 

Present: 

Sir Richard Garth, Kt., Chief Justice and Mr. Justice Birch. 


Gossain Dass Chunder Defendant 

versus • 

Issur Chunder Nath Plaintiff." 


Title —Adverse possession — Limitation. 

Twelve years’ continuous possession of land by a wrong-doer not only bars the remedy 
and extinguishes the title of the rightful owner, bat confers a good title upon the wrong-doer. 

Semble . — Such title may bo transferred to a third person whilst it is in course of 
acquisition and before it has been perfected by possession. 

Suits for possession distinguished from suits for declaration of a particular title. 

Where a plain4iiff seeks to recover possession of property of which he has been dispossess- 
ed, and bases his claim on the ground of purchase, and also upon the ground of a twelve 
years’ possessory title, he is entitled to succeed if he proves his possession, even if he fails to 
prove his purchase. 

In this case the plaintiff sued to recover possession of a room and the use 
of a staircase in an undivided dwelling. He alleged that the house in question 
was the property of the d6fendant*s maternal grandfather ; that the defendant 
possessed half of the house, and that the other half was in the possession of 
Bhugobutty Dassia, the defendant’s aunt ; that the defendant sold his 
half share to the plaintiff's brother in the year 1850 ; that [223] this half of 
the house fell to the share of the plaintiff at the time of partition with his 
brothers, and that the defendant, on the allegation of a purchase of Bhugo- 
butty Dassia’s half share, dispossessed the plaintiff of the room and staircase, 
the subject of this suit. - 

Baboo Rassikant Sein for the Appellant. ^ 

fiaboo Sreenath Dass for the Respondent. . 

Garth, C.J. — We think there is no ground for this appeal. The plaintiff 
sued to recover possession of certain rooms in a house, the whole of which he 
admits to have once belonged to the defendant, but which he says were sold by 
the defendant to his (the plaintiff's) brol^her in the year 1857 or 1858, and after- 
wards fell to the share of the plaintiff in a partition which took ^lace between 
him and his brother many years ago. 

The evidence of the purchase of the property from the defendant was so 
weak, that it was rejected altogether by the Munsif (who found in the defendant's 
favour) and not relied upon by the District Judge (who reversed the Munsif's 
judgment, and found in favour of the plaintiff). This judgment of th e Di strict 

* Appeal unde)r cl. 15 of the Letters Patent, against the decree of B. C. MITTER, J . , dated 
the 6th February 1877, made in Special Appeal, No. 2030 of 1876, from the order of 
A. J. R. Bainbridge, Esq., Judge of East Burdwan, dated 29th July 1876, reversing the order 
of Baboo Promothonath Banerjee, Munsif of Kutwah, dated the 30th November 1876. 
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Judge is based upon the ground thati aKhough the plaintiff may not have legally . 
established the purchase from (she defendant in 1867, he has proved that he 
has been in possession of the property in question for upwards of twelve years, 
and this is in fact admitted by the defendant, whose case is, that during 
that time the plaintiff paid rent to the defendant’s mother’s sister. 

The District Judge« under these circumstances, considered, that the plaint 
tiff had made out a primd facie case, by showing that he had been in possession 
for upwards of twelve years, and that the onus of proving that the plaintiff paid 
rent during that time, .as alleged by the defendant, was upon the defendant, 
lie has further found that, notwithstanding the purchase of the property by 
the plaintiff was not established, the plaintiff was entitled to a decree for 
possession upon the strength of his twelve years’ possession. 

The learned Judge in this Court was of opinion, that the District Judge 
was right in so holding, and we quite agree with him. 

[226] The plaintiff’s case in the first instance was founded not only upon 
the fact of purchase from the defendant by the plaintiff's brother, but alsoupon 
his long possession of the property for upwards of twelve years. The purchase 
he failed to prove, but the twelve years’ possession was established, not only 
by the plaintiff’s evidence, but by the defendant’s own admission. It is true 
that this admission was accompanied by the counter-statementby the defendant, 
that during the twelve years the plaintiff had paid rent to the defendant’s aunt, 
but the onus of proving this statement was upon the defendant, and he entirely 
failed to prove it. 

We have, therefore, a possession by the plaintiff established for upwards 
of twelve years Jbefore the defendant’s dispossession, and there is ample authority 
that such continuous possession for upwards of twelve years not only [in the 
language of the Privy Council in the case of Ounga Gobind Mundul v. Collector 
of the 24-Pergunnahs (11 Moore’s I. A., 345)] bars the remedy, but practically 
extinguishes the title of the true owner in favour of the possessor. 

The construction which this Court has given to the law thus laid down by 
the Privy Council, is not only that a twelve years’ possession by a wrong door 
extinguishes the title of the rightful owner, but confers a good title upon the 
wreng-doer — see Amirunnissa Begum v. Umar Khan (8 B. L. E., 640 ; S. C., 17 
W’. R., 119) and Bam Lochun Chuckerbutty v. Bam Soonder Chuckerlmtty (20 
W. B., 104) ; and this Court has gone stiU further, because it has held, that the 
title of the wrong-doer can be transferred to a third person whilst it is in oourse 
of acquisition, and before it has been perfected by a twelve years’ possession — 
see BrMatyun Chunder Boy v. Tarachand Bandopadhya (11 B. L. B.,.237 ;<20 
W. B., 114). Whether the law as laid down by the Privy Council; was meant 
to have this extended operation, may perhaps be doubted, but such a constmor 
tion of it tenfls to convenience in this country, and we are certainly not disposed^, 
to question its correctness as applied to the present case. 

^ It was strongly contended by the appellant that the plaintiff’s suit ought 
not to have been decreed, because, he did not eBtab-[237]lisb his right in the 
precise way in which it was claimed, and the cases of Bijoya Debia v. Bydonath 
I)e6(24 W'.B., 444) and Bamcoomar Shome v. Ounga Pershad Sein (14 W. B., 109) 
were relied upon in support of that contention. But these cases were very 
different from the present. They were cases in which the plaintiffs prayed’ 
for a declaration by the Court that they held their land.upon. a partioular 
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and as they had failed to establish that particular title, it was impossible of 
course that the Court could say that they wore entitled to it. 

Here the plaintiff asks for no declsfration of title. Hc'seeks to recover 
possession of property of which he has been dispossessed by the defendant, 
4ipon the strength, no doubt, of a purchase made by him, which he has not 
proved, but also upon the strength of a twelve years’ possessory title, which he 
has proved, and upon which, for the reasons that we have already given, he is * 
entitled to succeed. 

The appeal is dismissed with costs. 

• Appeal dismissed. , 


NOTES. 

C 1. Adverse possession alone may be made the basis of title : — (1878) 1 Gal., 699. 

2, This is inapplicable to one of several co-owners dealing with the mortgagee : — (1883) 
, 7 Mad. 26. 

8. Whether trespasser can transfer any title : — (1892) 16 Bom., 722.] 

[228] APPELLATE CIVIL. 

The 21st November, 1877. 

Present : 

Sir Richard Garth, Kt., Chief JasTicE, and Mr. Justice Birch. 


Kali Kishore Roy Defendant 

v&rsiis 

Dhununjoy Roy Plaintiff. " 


Practice — Bight of appellant (respondent in lower Appellate Conrt) to prefer 
appeal — Act VIII of 1869 ^ s. 119 — Suit by Ilindu excluded from 
joint family property — Limitation — Act IX 
of 1871, seked. II, arts. 127, 143. 

An appellant, who was respondent in a lower Court of appeal, is not precluded, by reason 
of hiB non-appearance in such Court, from preferring an appeal to the High Court. 

In a suit by a Hindu excluded from joint family property, to enforce a right to a share 
therein brought before the let of October 1877, the period of limitation niu.st bo corpputed 
under, art. 127, t and not under art. 143, of sched. II of Act IX of 1871. 

The facts are sufficiently stated in the judgment. 

Baboo Nilmadhub Bose for the Appellant. 

Baboo Porankristo* Biswas for the Respondent. 

Appeal under s. 15 of the Letters Patent, against the decree of Mr. Justice AiNSlilE 
dated the 30th of May 1877, in Special Appeal No, 39 of 1877, from the decree of C. B. Garrett, 
Esq.., Judge of Dacca, dated 28rd October 1876, reversing the decree of Baboo Chundeo Churn ^ 
Sen, Second Munsif of Manikgunge, dated the 2nd December 1876. 

t [ Art. 12!J: 


Description of suit. 


Period of limitation. 


Time when period begitis 
to run. 


By a Hindu excluded from joirtl Twelve years, 
family property to enforce a 
right to share herein. | 


When the plaintiff claims 
and is refused his share.] 
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The Judgment of the Court was delivered by 

Garth, C.J.t (Birch, J., concurring). — A preliminary objection has 
been taken to the hearing of this appeal, that as the present appellant, who 
was the respondent in the Court below, did not then appear, he is not entitled 
to be heard in this Court ; and s. 119 of the Code of Civil Procedure has been 
( relied upon as an authority for that position. No case showing that s. 119 
applies to such a case as the present has been cited ; and looking at the 
language of the section, it appears to us to apply only to the case of a d^endant 
who does not appear in the Court of First Instance, and not to that of a respon- 
dent who does not appear in a lower Court of appeal. Moreover, we find, that 
a [289] Full Bench of the Bombay High Court, in the case of Bamshet v. 
Baldkrishna (6 Bom. H. C. Bep., A.G., 161), has decided, that a special appeal 
lies where the respondent did not appear in the first appellate Court, and that 
s. 119 does not apply to such a case ; and we also find, that in two cases before 
this Court, — one the case of Omda Bibee v. Acourie Sing (7 W. B., 425), deci- 
ded by Mr. Justice Jackson, and the other the case of Tara Chand Ghose v. 
Anund Chunder Ghowdhry (10 W. B., 450), decided by Mr. Justice 
Maofhebson, — the same point has been ruled in the same way. 

These authorities being quite in accordance with our own view, we consider 
that this preliminary point is untenable, and we proceed to decide the appeal 
* upon the merits. 

If we had only to consider the grounds upon which Mr. Justice AlNSLIE’S 
judgment appears to have proceeded, we should have felt some doubt as to 
whether we could altogether agree with him. But there is a very important 
point which Mr. Justice AlNSLIE did not find it necessary to enter upon, which 
appears to us to^ disclose a very serious error of law which has pervaded this 
case from its commencement. 

The plaintiff, who is a Hindu, claimed a four-anna share in a joint family 
property, of which he admitted that the defendant was one of the 5o-sharers ; 
and he alleged that he had been excluded from his share by the defendant. 
The defendant, on the other hand, claimed the whole talook as his own, 
denying that the plaintiff had any share in it. 

It seems to have escaped the attention of the Courts below that if the 
plaintiff were right upon the merits, — that is, if he were entitled to the four- 
anna share which he claimed, and had in fact been excluded from it by the 
defendant, — the clause in the Limitation Act of 1871, which would be applicable 
to the case, would not be the ordinary one of twelve years under art. 143 of 
the second schedule, but the 1 27th article of that schedule, which provides for 
the case of a Hindu, excluded from joint family property, seeking to enforce a 
right to his share. That article provides, that the period of limitation 
^ shall be twelve years, not from the time of the plaintiff’s exclusion, 
but twelve years from the time when the plaintiff claims and is refused 
[830] his share. Consequently, if a plaintiff has been excluded for fifty years, 
and he then claims his share and is refused, he would have twelve years from 
the time of such refusal to bring his suit ; or, in other words, he would have 
sixty-two years from the time of his exclusion ; and if he never claims or is 
refused, the period within w'hich he may bring his suit appears to be indefinite. 
This apparent inadvertence has been rectified in the present Limitation Act. 

Now in this case the Munsif, instead of dealing with the question of 
limitation under art. 127, has raised an issue, “whether or not the plaintiff 
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had been in possession of the disputed share of talook Mahadeb Bai at any 
time within twelve years next immediately before the institution of the suit.'* 
This evidently was an error of law. The Munsif then found' upon the merits 
in favour of the plaintiff, and decreed his claim. The District Judge upon 
appeal says that he is disposed to agree with the Munsif as regards the merits 
of the case, at least, that is what we understand him to mean. His words 
are : “ The Munsif seems to have thought the plaintiff’s case very plain, and 
decreed it. Now I agree so far, that it does appear that there is a just claim ; 
but at the same time I do not think that the evidence on which the Munsif has 
relied is nearly as strong as he thinks." He goes on to comment upon the 
evidence, and finds that there is not sufficient proof that the plaintiff had 
been in possession of his share within twelve years before suit. He then, at 
the instance of the plaintiff, adjourns the case, in order that the defendant 
himself might be examined, and having heard his evidence, he says: " I see no 
reason to change the view I formerly took of the case — namely, that the plain- 
tiff has failed to prove that he was in possession within twelve years before 
the date of suit”: and then he concludes his judgment in this way : —“It 
lies upon the plaintiff to prove that he was in possession within twelve years 
of the date of suit, and I am of opinion that, as he has entirely failed to show 
this, his suit must be dismissed." It is clear, therefore, from the way in which 
the issue as to limitation has been dealt with by both^he lower Courts, that 
neither the Munsif nor the Judge was aware that art. 127 of the second 
schedule applied to a case of this kind, [231] and as this error has pervaded 
the whole of the proceedings from the first, the proper course will be, to send 
the case back for re- trial to the Court of First Instance. 

The attention of the Munsif must be drawn to the fact, that if the plaintiff 
is entitled upon the merits to any share in this joint property, ‘and has at any 
time been excluded from it (which appears to have been the Munsif ’s finding 
on the trial), the plaintiff would have twelve years to bring his suit, not from 
the time of his exclusion, but from the time when he claimed and was refused 
his share, and if he has never claimed or been refused his share, then he 
might bring his suit at any time. The Munsif will frame a fresh issue or 
issues on the point of limitation, having regard to the judgment of this Court ; 
and will re-try the case upon such issue or issues, both parties being at 
liberty to adduce further evidence upon the points so raised. In case of an 
appeal from the Munsif, the District Judge will, of course, be at liberty to 
rehear the whole case upon the merits. The costs will abide the event. 

, Case remanded. 


« NOTES. 

[STATUTORY CHANGES— 

Art. 127, soh. II of Act IX of 1877— same under Act IX of 1908, Art. 127 


Description of suit. 


Period of limitation. 


Time when period 
begins to run. 


By a person excluded from joint Twelve years When the exclusion becomes 

family property to enforce a right: known to the plaintiff.] 

to share therein. 
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APPELLATE CIVIL. 

The 20th Augmt, 1877. 

'Present : 

Mr. Justice Markby and Mr. Justice Prtnsbp. 

Monohur Doss Plaintiff 

versus 

** McNagliten One of the Defendants."^ 

Indigo Factories — Mortgage — Liability of creditor of Factory — 

Lien by cmtom. 

A sold to tho proprietor of an indigo concern, of whioh C was a mortgagee, certain 
bags of indigo seed. The agreement of sale contained no provision pledging the crop of indigo, 
the product of the seed, as a security for its price. Subsequent to the sale and after the seed 
had been planted, C, under a decree on his mortgage, obtained possession of B's factory. In 
a suit by A against B and C for the price of the indigo seed. Held that, in the absence of any 
agreement by C to pay the debts of B^ C could not be held liable. 

There is no lien by custom upon an indigo factory, or upon the produce of an indigo 
factory, in respect of any debt of the factory. 

C2S23 This was a suit for the recovery of Bs. 2,568<12, the value of 
certain bags of indigo seed. The plaint also asked for the realization of the 
money due by the sale of the prepared indigo cakes, the product of the seeds, 
or for a declaration of the plaintiff’s right to a charge on the cakes in accord- 
ance, as it alleged, with the practice of indigo business. The seed was sold by 
the plaintiff to tho defendant Fitzpatrick, the proprietor of the Paigampore 
Factory. The evidence of such sale was a “sata,” or written agreement, which 
however, contained no provision pledging the crop of indigo, the product of the 
seed, as a security for its price. While the crop was still on the ground, the 
defendant McNaghten took possession of the factory under a mortgage decree 
obtained against the defendant Fitzpatrick. The Court of First Instance 
dismissed the plaintiff’s claim as against the defendant McNaghten, on 
the ground that there was no agreement, express or implied, that he should 
be liable for the debts of his mortgagor. The lower Appellate Court upheld 
this decision, and the plaintiff preferred a special appeal to the High Court. 

Mr. /. D. Bell (with him Baboo Jbdw Nath Boy) for the Appellant.— The 
assignee of the indigo concern can be made liable for the price of the indigo 
seed. A mortgagee in possession is like an assigheejn bankruptcy. Here the 
mortgagee has realized the advantage from the crop, the outturn of seeds sold to 
his mortgagor, and is, therefore, liable for the price — Kearnes v. Bhawani Oharan 
Hitter (B. L. B., Sup. Vol., Part I, 54). The indigo crop being clearl^for the 
benefit of both mortgagee and mortgagor, the cost of production is a charge on 
the factory, not a personal debt. The mortgagee takes subjedtiio encumbrances : 
Maepherson on Mortgages, 109 ; see also an unreported case. No. 51 of 1874, 
Kemp and Birch, JJ., and Jowadunessa Satudai Khandan v. Jhaman Lall 
Misser (23 W. B., 158), 

Mr. Fergusson for the Bespondents.— Unless the assignee has notice of the 
debti he is not bound. The assignee must be found with some knowledge. 

* Epocifid Appeal No. 1858 of 1876, against the decree of E. B. Mosley, Esq., Officiating 
Judge of ZiUeifx Bhagulpore, dated the 6th of June 1676, affirming the decree of Baboo Mothura 
Nath Gupta, First Subordinate Judge of that district, dated the 25th of November 1875. 

'* 
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Mr; in reply. 

DiSSl The lud^nunt of the Court was delivered by 

Murhbyt J. — In thi& case the* plaintiff is a person, who supplied seed to an 
indigo factory. While that seed was in the ground, the mortgagee of the owner 
of the factory took possession of it, and I assume that he also took the crop whiok 
was produced by the seed. The person who sold the seed is plaintiff in this * 
suit, and he sues the mortgagee. Mr. McNaghten, and also the mortgagor, 

Fitzpatrick:, to recover the value of the seed. Both the Courts below have: 
held^ that the mortgagor is liable, but that the .mortgagee is not. The 
plaintiff appeals. 

Now it is not necessary to advert to the exact terms of the plaint, as 
Mr. Bell, in arguing for the plaintiff, says that he is not bound by the- 
precise terms of the plaint, and has argued the general question whether, under 
these circumstances, the mortgagee in possession can be made liable for the 
pride of the seed. 1 think he has failed to show that he can be made so liable. 

Before considering the Full Bench decision that has been referred to, I 
will clear the case of one preliminary point, — namely, that there is not in this 
case any pledge of the crop of indigo which was grown out of this seed by the 
owner of the factory to the plaintiff. Mr. Bell read the sata to us, and it 
does not seem to us to constitute any such pledge. Therefore, that distinguishes 
the case from two manuscript judgments which were read to us in Eegular 
Appeal No. 51 of 1874, and the case of Jowadtinessa Satvdai Khandan v. 
Jhaman Lall Misser (23 W. B., 158). 

But then it is said that, quite independently of any arrangement of that 
kind between the seller of the seed and the owner of the factory, there is in the 
case of an indigo factory a right to recover the price of the seed from the 
mortagagee in possession. 

Now I think the Full Bench ruling which has been quoted lays down two 
things, I think we must now take it to be the law of this country that there 
is no lien by custom or otherwise upon the factory or upon the produce in 
respect of any debt of the factory. And I think that that decision further lays 
down that the purchaser of an indigo factory is liable only for those debts 
which, as between himself and the vendor, he has agreed to pay. At page 59, 
Bengal Law Reports, Full Bench Rulings, Part I, [234] it is said : — “ Looking 
to general principle, as well as to the authorities in the late Sudder Oourtr and 
particularly E, D, De Sarun v. Wooma Chum . Seth (S. D. A., 1858, p. 1814), 
there seems no ground whatever for saying that the back rents of a firm, the 
lease of which had expired before the sale of the factory, can be considered as 
a lien on the factory an*d other property belonging thereto in the hands of a 
purchaser." No doubt, that particular subject of remark is back rent, but I 
think the same principle applies to any other debts of the factory. And further 
onit^is said: We have already seen that if, as in the present case, the 
purchaser, by the contract of sale, takes over the assets of the factory, and 
agrees to pay the debts, the creditors may adopt and avail themselves of the 
contract in their favour. It is hardly suggested that there is any local or 
special custom which carries the liability of the purchaser further than tHis. 
Indeed, any such custom would be certainly at variance with the general law 
applying to the case of in-coming and out-going partners. The rule applying to 
such cases is stated in Lindley on Patnership, Vol. I, page 314, ed. 1860. A 
person, who is admitted as a partner into an existing firm, does not, by his 
entry, become liable to the creditors of the firm for anything done before be 
became a partner,'* 
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Now there is, undoubtedly, one decision of the Sudder Court which goes 
so far as to say that there is a lien on the factory. And one of the learned 
Judges who gave bis opinion in the Full Bench case seemed still to think that 
there was a lien on the factory. But I think that only brings out the decision 
of the majority of the Court all the more strongly. It appears to me clear that 
the majority lay down that, according to law of this country, there is no such 
' lien. Then how does the case stand ? It is simply a question — did the mort- 
gagee, by any contract between himself and the mortgagor, make himself liable 
for this debt ? There is no evidence, as far as I can see, nor has any been 
suggested, that the mortgagee ever undertook to pay this debt. It would be 
exceedingly unlikely that the mortgagee should agree to pay the debts of the 
factory. His position is quite different from that of a purchaser. He does not 
mean to retain the factory in his own [235} hands as the purchaser does ; what 
he intends to do is merely to work out the debt due to himself. Mr. Bell argued 
that the position of a mortgagee is stronger than that of a purchaser. I do not 
see any principle under which a mortgagee can be made, liable for such a claim 
as this unless upon the principle laid down by the Full Bench that he has 
undertaken to do so. 

Therefore, on these grounds, I think the decision of the Court below was 
right, and this special appeal ought to be dismissed with costs. 

Prinsepi J. — I am of the same opinion. 

Appeal dismissed. 
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PULL BENCH. 

The 11th September, 1877. 

Present : 

Sir Richard Garth, Kt.. Chief Justice, Mr. Justice Jackson, 

Mb. Justice Macpherson, Mr. Justice Markby and 

Mr. Justice Ainslie. . . 


Chunder Coomar Roy and others Decree-holders 

versus 

Bhogohutty Proaonno Roy and another Judgment-debtors.* 


[=1 C.L. R. 28.] 

Limitation Act (IX of 1871), sched. II, art. 167—“ Applying to enforce 
the decree ” — Application to keep the decree in force 
-Act VIII of 1869, s. 212. 


The words “ applying to enforce the decree,”^ of 1871, ached. 11, art. 167, f 

*. MTscellaii^us l^guiar Appeal No. 386 of 1876, against the order of H. T. Prinsep, 
Eaq„ Judge of Zillah Hooghly, dated the 28th of August 1876. 

riSohed. II,^t.Jl67, Act lXofl871 _ 


Description of application. 


Period of limitation. 


Time when period begins 
to run. 


For the execution of a decree! Three years 
or order of any Civil Court not! 
provided for by No. 169. 


I'he date of the decree or 
order, or (where there has been 
an appeal) the date of the final 
decree or order of the Appellate 
Court, 


I or (where there has been a 
review of judgment) the date 
of decision passed or^ the 
' review, 

I or (where the application 

i next hereinafter mentioned 

, * has been made) the date of 

I applying to the Court to enforce 

j or keep in force the decree or 
! I order, 

I or (where the notice next 

hereinafter made has been 

I issued) the date of issuing a 

I notice under the Code of Civil 

I Procedure, section 216, • 


I ; or (where the application is 

to enforce payment of an instal- 
i ment which the decree directs 

i to be paid at a specified date) 

I the date so specified.] 


I CAL.— *104 
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meai^ the application (under a, 212» Act Vin of 1859, or otherwise) by which proceedings 
in execution are commenced, and not applications of an incidental kind made during 
the pendency of suc^ proceedings. 

In cases governed by Act IX of 1871, a decree-holder who has applied to the Court 
simpliciter *' to keep the decree in force,’* may, within three 3 'ears from the date of such last 
named application, obtain execution of his decree. ^ 

The facts of this case and the authorities cited appear in the JUDGMENT 
of Ainslie, J., referring the case to a Full Bench. 

^ Ainslie, J. — On the 22nd February 1875, the decree-holder applied, 
under s. 212,”' Act VIII of 1859, to put his decree [236] into force. The 
Judge below holds that the application must be dismissed under the Limitation 
Act, Bched. II, art. 167, cl. 5, because the last application for execution under 
s. 212 having been filed on the 21st December 1871, notice under s. 216 
was issued on the 17th January 1872, and the time limited for renewing the 
application is three years, commencing from that date. 

This appeal is brought to have it determined whether applications 
subsequent to the 2 1st December 1871, and in furtherance of the pro- 
ceedings then set on foot, are not applications to enforce, or beep in force, 
the decree. There was an application for attachment of property made, after 
issue of notice under s.* 216, on 1st February 1872. A writ of attachment was 
issued on 16th, and returned with certificateof execution on the 28th idem, and 
on the 29th an order was recorded requiring the judgment-creditor to deposit the 
costs of proclamation of sale within s6ven days. Up to this time there was 
nothing that can, on any construction, come within the meaning of the words 
“ application to enforce or keep the decree in force ** done within three years 
next before 22nd February 1875. The further proceedings were : payment 
into Court of the costs of proclamation of sale by challan on the 4th March 
1872 ; order for sale on 20th April, and proclamation accordingly ; sale on that 
date ; and application on the following day by the decree-holder to take the 
sale proceeds out of Court . This last I cannot hold to be an application to 
enforce or keep the decree in force. As far as the debtor was concerned, the 
proceedings had terminated — Maharajah of Burdtvan v. Luckee Monee Debee 
(8 W. R., 359), Jtiggui Mohinee Dibee v. Bam Chan^ Ohose (9 W. B., 100) ; 
and the money was held in deposit on account of the decree-holder, who could 
leavb it lying in the treasury or take it out at his own convenience. If this is 
to be deemed an application within the meaning of the clause, it is in the 
power of the creditor to extend his time by not drawing money which has 
completely passed from the control of the debtor,*and is in fact his own. 

There remains the payment of money into Court for the purpose of 
causing issue of proclamation of sale under the [287] order of 29th February. 
The first question is, whether this was an application at all ; the next, whether 

* [Sec. 212 : — The application for execution of a decree shall be in writing, and shall 
contain in a tabular form the following particulars, namely the 

Form of application for number of the suit, the names of the parties, the date of the 
ei^ution of a decree. decree, whether any appeal has been preferred from the decree 
« %nd whether any and what adjustment of tho matter in dispute 
has been made between the parties subsequently to the decree : the amount of the debt or 
damages due upon it, or other relief panted by the decree ; t^e amount of costs, if any were 
awarded : the name of the person against whom the enforcement of the decree is sought and 
the mode in which the assistance of the Courtis required, whether by the delivery of property 
speciilcallY decreed, the arrest and imprisonment of the person named, or attachment ^ his 
property, or otherwise, as the case may be. (Arnended in Act XXIII of 1861, sec. 15^ 
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it was one to enforce or keep the decree in force. I think it must be taken that 
the challan by which money was tendered for the costs of issue of proclamation 
of sale, when taken in connection with the original applicajjion to execute the 
decree by attachment and sale, and the attachment effected and order there- 
upon, was an application to the Court to. proceed with the execution of the 
decree; it is t]|}erefore necessary to go on and try the second question. 

• 

The learned Legal Bemembrancer, who appeared for the appellant, pointed 
out the difference of the words used in the first and third columns of the 
schedule under art. 167. As to the entry in the first column, headed description 
of application, it is beyond doubt that the words for the execution, •fee., 
apply to applications under s. 212. It was contended that if the words apply- 
ing to the Court to enforce are meant to be restricted to such applications, 
the language in the third column would have followed the form used in the 
first column, and have run as follows — or to the same effect— “or (when the 
application next hereinafter mentioned has been made) the date of ap])lying 
to the Court under s. 212, Code of Civil Procedure, to enforce the decree, or 
otherwise applying to keep it in force.'* 

In the parenthesis in the schedule, the word “ application ” is used in the 
singular, but it is manifest that more than one kind of application is contem- 
plated. The words “ to keep in force ** do not apply to an application under 
s. 212. They may be intended to apply to such applications as those suggested 
by Mr. Justice Markby in the case of Rajah Nilnmiey Singh Deo v. Nilcomul 
Tuppadar (25 W. R., 546), but with that I am not now concerned. The use 
of the singular is, therefore, in no way inconsistent with a construction of the 
words “ applying to enforce, ’* which shall include more than one form of appli- 
cation. Moreover, the absence of such reference to the section of the Code as 
occurs in the next following clause of the same article, and the change of expres- 
sion from “ application for execution '* to“ applying to enforce ** may reasonably 
be presumed to be [238] intentional and to have a purpose, and the construc- 
tion contended for by Mr. Bell certainly gives effect to the varied form of 
expression. It cannot be said that the position of the clauses indicates a 
restrict^ construction of the earlier clause, inasmuch as the later clause 
provides for an extension of time by reference to a proceeding of later date 
than an application for execution, for this is to ignore the application to keep 
in force which, apparently, may be many months, possibly three years, later 
than either the application to execute under s. 212, or the notice under ss. 216. 

The law of limitation being a Statute in restraint of right, must, in case of 
doubt, be construed favourably to the rights restrained, and it seems to me that 
any application in furtherance of an application to put i decree into execution 
may be held to be an application to enforce the decree. If it becomes necessary 
to apply to the Court to take some further step in execution proceedings already 
starts, that is really an application to enforce. 

The reported cases on this article of the schedule brought to my notice 
are not numerous; and of these only two directly bear upon the present 
question. These are the oases of Faez Buksh Ghowdhry v. Sadat Ali Khan 
(23 W. R., 282), decided by JACKSON and McDonell, JJ., and Rajah 
Nilmoney Singh Deo v. Nilcomul Tuppadar (25 W. R.," 646), by Mabkby and 
McDonell, JJ. 

The. other cases brought before me were : — Gauree Sunkur Tribedeev, 
Arman Ali Ghowdhry (21 W. B., 309), Eshan Ghunder Bose v. Prannath 
Nag (14 B. L. B., 143 ; S. C., 22 W. R., 512), Baboo Pyaroo Tuhobildarinee v. 
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8yvd Nazir Hossein (23 W. B., 183). Shaikh Subhan AU v. Sf^aikh Sufdar 
Alt (24 W. B., 227), Abdool Uekim v. Shaikh Assmtoollah (25 W* B., 94). 
Jibhai Mahipati y^ Po,rbhu Bapu B., 1 Bom.. 59). I mtUI examine 

these first : — 

Gouree Sunkur Tribedee v. 'Arman Ali Ohowdhry (21 W. B.. 309) was 
^decided by CouCH, C. J.. and JACKSON, J. This case only decided that as the 
application relied on was not an application under s. 212, it did not serve 
to keep the decree in force. [83Qj It was said that the provision in 
art. No. 167 must be held to require an application to be in accordance with 
s. ^12. That is the least that must be done, supposing that the decisions about 
bondfides should be held to be not applicable now. All that can be gathered 
from the report is. that the decree-holder was probably relying on some 
informal application for execution, and not on an application following and 
subsidiary to a regular application under s. 212. The report does not state 
the facts. But this is the view of the case taken in the Bombay case tc be 
referred to hereafter. 

The next case, Eslian Chunder Bose v. Prannath Nctg (14 B. L. B.. 143 ; 
S. C., 22 W. B.. 512), was decided by a Full Bench. The case was referred to a 
Full Bench by JACKSON and McDONELL, JJ. In the referring order, 
Mr. Jackson said that it had been pressed on them that because every applica- 
tion made after the period of limitation prescribed for it must fail, therefore, 
conversely, every applieation made within that period is a good application to 
stop limitation running ; and that another Bench (MabKBY and MlTTEB, JJ.) 
had held that this is now the law. and that all questions of bondfides are 
excluded. Pointing out the resulting unlimited delays that might be brought 
about, he asked for a decision on the question of bonajides. The Full 
Bench unanimously held that the provisions of the present law are absolute and 
irrespective of any question of bonafiides. I may observe (though it refers more 
properly to an earlier part of this order) that Mr. Justice JACKSON expressly rests 
his judgment on the ground that the silence of the Legislature on the question 
of bonafides must be taken to have been intentional. 

The next case cited, Baboo Pyaroo Tuhobildarinee v. Syud Nazir Hossein 
(23 W. B., 183), is scarcely connected with the present question in any way, 
and I shall pass it by as immaterial. 

Shaikh Subhan AU v. Shaikh Sufdar Ali (24 W. B., 227). This case also 
is unimportant. Apparently there was nothing which could be called an 
application after the issue of notice under s. 216 on the 15th April 1871, up to 
20th July 1874, when the fresh applieation for execution was put in, though 
the former case was not struck ofi the file till 24th ^August 1871. 

[240] Abdool Hekim v. Shaikh Assentoollah (25 W. B., 94). The former 
application was on Slst October 1868 ; notice was issued on the 20th 
November 1868, and the new application .was on the 28th November 1871. A 
petition of 12th December 1868 was relied upon as sufficient to save the case 
from the operation of the statute, but this was rejected on the ground that 
the decree-holder did not thereby apply to enforce execution ; he simply 
prayed that the matter of the execution applied for on 31st October 1868 
should be disposed of « along with an application for an execution he l\ad made 
in another suit. 

Jibhai Mahipatt v. Parbhu Bapu (I. L. B.. 1 Bom., 59). The last appli- 
cation for execution was in February 1868. The proceedings thereon lasted till 
10th September 1871. when they were brought to a close by an order setting out 
that all the money due had been received, except Bs. 20-18-3. which there yitm 
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then no prospeol: of realiasing. On the 30th September 1871, a petition was put 
in, which was afterwards relied on as bringing the next application for execution 
made on 19th October 1872 within time. The Court citing the* Calcutta case — 
/firouree Sunker Tribedee v. Arman Ali Ckowdhry (21 W. R., 309) — held that 
‘ it was not an application to execute at all, and was itself out of time. 

I now come to the two cases directly on the question before me. The 
second merely follows the first, and it will be convenient to notice it first. 
In Rajah Nilmoney Singh Deo v. Nilcomul Tuppadar (25 W. R., 646), the appli- 
cation to execute was made on 29th December 1873 the last previous appli- 
cation was on 10th September 1870. A notice under s. 216 issued on this ; tRo 
date is not given, but it seems to have been admitted that it was not within 
three years. It was suggested that further proceedings might have been taken, 
but this was not enquired into. Mr. Justice Markby, in delivering judgment, 
said ; — The cq,sq oiFacz Buksh Chowdhry v. Sadut Ali Khan (23 W. R., 282) 
decides that, under the new law of limitation, when proceedings have been 
had subsequent to the application to expcute the decree and to the issue of 
notice, limitation does not [ 241 ] run from the date of any such subsequent 
proceedings, but only from the date of the first application to execute the 
decree, or from the notice, as the case may be.” That is a decision of a Division 
Bench of this Court in which Mr. Justice McDoNELL was a party, and I 
should not feel justified in departing from it. 

This brings me to the last case to be noted, Facz Buksh Chowdhry v. Sadut 
Ali Khan (23 W. R., 282), decided by Jackson and McDoNELL, JJ., which 
governed the case just cdted. The application before the Court was in Sep- 
tember 1373, the last preceding one in August 1870. It was urged that, under 
that application, proceedings had been taken, property sold, and money 
recovered ; but it was held that the Act does not allow limitation to run from 
the date of such proceedings, but only from the date of the application.” Why 
the Court held the applications to enforce a decree mentioned in art. 167, cl. 4, 
to be limited to applications under s. 212, is not stated. 

That the decisions as far as they go, run one way, must be admitted, but 
the principle of construction has been discussed in none of them ; and with 
the greatest respect for the example of ray learned brother Markby, I think I 
shall not be uselessly wasting the time of the Court by placing the question, 
which it is of immense importance to get finally settled, before a Full Bench. 

The applications I refer to as subsidiary and in furtherance of the enforce- 
ment of a decree, and which appear to me to be applications to enforce within 
the meaning of cl. 4, art. *167, are such applications as for attachment after 
issue of notice ; for proclamation of sale after attachment ; for further procla- 
mation after temporary stay of proceedings ; in short, all applications the 
expressed purport of which is to procure something to be done by the Court 
which is necessary to carry into effect, give force to, or enforce the primary 
application for execution under s. 212. I use the words expressed purport 
designedly to avoid any doubt whether I am not coming into conflict with t^p 
Full Bench decision in the case of Eshaji Chunder Bose v. Prannath Nag 
(14 B. L. R., 143 ; S.C., 22 W. R.^ 512). ’ I do not mean to raise any question 
of the bond tides of the petitioning decree-holders, if the terms of any application 
8ubsi-[242Jdiary to and in furtherance of an application under s. 212 set out 
and ask for something which is material to4he progress of the execution. 
As at present advised, I believe it to be a sufficient application under the 
Limitation Law. 
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The question, then, may liie stated in the following terms : — Under the 
terms of cl. 4, art. 167, ached. II of the Limitation Law, is not an application 
to the Court to have something done* for the purpose of carrying on and gmng 
effect to a pending application for execution of a decree made under s. 212 of 
the Code of Civil Procedure an* application from the date of which a fresh 
period of limitation runs ? 

It is scarcely necessary to say, as the order of reference implies it, that, 
in my opinion, the question of limitation was open for consideration by the 
Judge, and that an admission by one of two co-debtors could not; pperate to 
prevent his giving effect* to cl. 4, art. 167, scbed. II of the Limitation Law. 

» Morris, J. — I think that the question raised by tny learned cdlleague as 
to the effect of cl. 4, art. 167, sohed. II of the Limitation Act, should very 
properly be referred for the decision of a Full Bench of this Court. 

The Senior Government Pleader (Baboo Anjioda Persad Bannerjee) and 
Baboo Srinath Dass for the Appellants. 

Baboo Mohini Mohun Boy and Baboo Jtiggut Chundcr Banfierjee for the 
Bespondents. 

The following Judgments were delivered by the Full Bench : — 

Qavth, C.J. — We are of opinion that applying to enforce the decree ” in 
art. 167 means the application (under s. 212, Code of Civil Procedure, or other- 
wise) by which proceedings in execution are commenced, and not applications 
of an incidental kind made during the pendency of such proceedings^ 

But we also think that some meaning must be given to the alternative 
expression keep in force ” occurring in the same article, and that consequently 
in cases governed by Act IX of 1871, a decree-holder who has applied to the 
Court simpliciter [ 248 ] ‘ ‘ to keep the decree in force ** may, within three years 
from the date of such last-named application, obtain execution of his decree. 

Ainslie, J. — 1 accept the decision of my learned colleagues as the proper 
answer to the question put. 

NOTES. 

[Sec infra for Notes under I. L. R. 8 Cal., 716.] 
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[SOftLSiS] 

APPELLATE CIVIL. 

The 24th November, 1S77. 

Pbesehi :• 

Mb, .fUSTlCE MABKBY AND MB. JUSTICE MiTTEB. 


Madhub Chunder Oiree Defendant 

versus , 

Sham Chand Giree Plaintiff.* 


[In the Matter of the Petition of Madhub Chunder Giree.] 


Superintendence of High Court — 24 and 25 Viet., c. l(J4, s. J5—Act 
XXIII of 1861, ss. 26 and 35. t 

The High Court will not, under s. 15 of 24 and 25 Viet., c. 104, interfere with judgnicntH, 
deoreefl, or orders of a lower Court on the bare ground that they are erroneous at law, or are 
based upon a wrong conclusion of facts ; there must be some special ground justifying the 
High Court to exercise such powers. 

Where the appellant has a remedy by regular suit, the Court is reluctant to interfere. 
This was a suit under s. 15 of Act XIV of 1859, for recovery of possession 
of certain immoveable property. The defendant was formerly Mohunt of the 
Tarokessur, and as such was in possession of the temple and its appurtenances, 
including the official residence of the Mohunt, and of large landed estates, the 
property of the endowment, as also of some other landed property, the private 
and individual property of the Mohunt. On the 24th November 1873 the 
defendant was convicted by the Court of Sessions of the offence of adultery, 
and was sentenced to three years’ imprisonment. On the defendant’s con- 
viction knd imprisonment, the plaintiff, who was at the time the defendant’s 
senior disciple, took possession of the office of Mohunt, and remained in posses- 
sion not only throughout the three years’ imprisonment of the defendant 
CS443 (which expired in the latter part of November 1876), but until the 
32nd December follo^^ing, on which date the defendant re-entered the temple 
premises, and resumed possession of them and of the landed properties. The 
re-entry was complained of by the plaintiff as an illegal act, and heathen 
brought a suit, to reinstate himself under Act XIV of 1859, in the Court of 
the District Judge of Hooghly. The plaintiff’s contention was, that he was 
without his consent unlawfully dispossessed during a temporary absence, and 
that the defendant re-entered by force ; and a number of cases were cited 
in his favour including the case of Protab Chunder Burrooah v. Banee 

• Rule No. 1023 of 1877, against the decree of J. P. Grant, Esq., District Judge of 
Hooghly, dated 28th August 1877. 


No appeal from order or 
decision u,nder section 15, 
Act XJV of 1859. 


f [Sec. 26 : — No appeal shall lie from any order or decision 
passed in any suit instituted under sec. 15, Act XIV of 1859 (to 
provide for the limitation of suits), nor shall any review of any 
such order or decision be allowed. 


Sec. 35 The Sudder Court may call for the record of any 
Sudder Court may call case decided on appeal by any Subordinate Court in which no 
for record of lower ApjMl- further appeal shall lie to the Sudder Court, if such Subordinate 
late Courts and set aside Court shall appear in hearing the appeal to have exercised a 
its decision, though no jurisdiction not vested in it by law, and the Sudder Court may 
appe^ shall lie to tSta set aside the decision passed on appeal in such case by the Sub- 
Sudder Court. ordinate Court, or may pass such other order in the case as to 

such Sudder Court may seem right.} 
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Kyantesivarree. Dabee (2 W. R., 250), which laid down that the remedy 
afforded by s. 15"'' of Act XIV of 1869 was a special one contrived to discourage 
lawless acts of ouster by depriving tbe dispossessor of the privilege of proving 
a better title. 

The defendant denied the forcible entry, stating that he returned peaceably 
I and at the invitation of the plaintiff ; and further pleaded that, by certain 
arrangements made between him and the plaintiff when defendant's conviotion 
seemed probable, the plaintiff was constituted the defendant's agent, and held 
possession throughout only as such ; and, therefore, that his possession was 
that of his principal, wh6, it was contended, was entitled to eject the plaintiff 
— Wansey v. Brydges (M. and W., 442). As to the particular terms of s. 16, 
it was argued that, as the words '' notwithstanding any other title " are used, 
the issue was not limited to bare possession, but to the possessory title, and 
that therefore a person sued under that section might prove such title ; and as 
to the words otherwise than by due course of law,” it was maintained that 
they only meant " illegally,” and that there was nothing illegal in a man 
entering upon his own property. It was further contended that the intention 
of the Legislature that title to possession was maintainable under this section 
was manifest, by comparing it and the possessory section of the Criminal 
Procedure Code with Act IV of 1840, the two-fold provisions of which are 
reproduced one in each of the subsequent laws, the criminal law providing for 
maintenance of de facto possession, [245] while the limitation law allowed 
the title to possession to be proved lastly. In support of these arguments 
the following cases were quoted by the defendant : — Protab Chunder Burrooah v. 
Ranee Kyanteswarree Dabee (2 W. B., 250) ; Bagram v. The Collector of 
Bulloah (W. R. Gap No. 1864, 243) ; and In the matter of the Petition of 
Sutherland (9 B. L. R., 229 ; S.C., 18 W. R., 11). 


The District Judge, Mr. J. P. Giant, decided, that all the questions put in 
issue, except those relating to the anterior possession of the plaintiff, his dis- 
possession by the defendant, and the manner thereof, were irrelevant ; and 
ordered that the plaintiff should recover possession. 


On the 3rd September 1877, the defendant applied to the High Court by 
petition, praying that the judgment of the Judge of Hooghly should be set aside, 
and that he should be directed to try the proper issues involved ; and that, in 
the tfneantime, all proceedings should be stayed, and the Advocate- General 
obtained a rule calling upon Sham Chand Giree to show cause why the 
judgment of the District J udge of Hooghly should not be set aside on the ground 
that the petitioner (the defendant) was entitled to have a decision upon the 
question raised in the said suit, as to whether or not the possession of the 
plaintiff was in law the possession of the said petitioner (defendent), and 
whether that being so, the plaintiff was estopped from setting up an 
adverse title. 


Person unlawfully dis- 
possedsed ot immoveable 
property may recover 
poSCession, notwithstand- 
ing any title that may be 
set up. 

Suits for dispossession to 
be brought within s i x 
months. 

Suit to establish title 
not to be affected. 


• [ Sec. 16 : — If any person shall without his consent have 
been dispossessed of any immoveable property otherwise than bv 
due course of law, such person or any person claiming through 
him shall in a suit brought to recover possession of such property 
be entitled to recover possession thereof, notwithstanding any 
other title that may be set up in such suit, provided that the 
suit be commenced within six months from the time of such 
dispossession. But nothing in this section shall bar the person 
from whom such possession shall have been so recovered or any 
other person instituting a suit to establish his title to such pro- 
perty, and to recover possession thereof within the p^iod limited 
by this Act. (Modified by Act XXIII, 1861, s. 2^.] 
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Tbe Standing Counsel (Officiating), Mr. J. D, Bell (with him Baboo Oirieh 
Chunder Ghose) appeared to show cause against the rule. He drew attention 
to s. 26 of Act XXIII of 1861, which absolutely forbade appeals from orders 
or decisions under Act XIV of 1859, s. 15 ; and cited In the matter of Lakhi 
Kant Bose (I. L. B., 1 Cal., 180), in which, the High Court decided that, 
** under s. 15 of 2i and 25 Viet., c. 104, the High Court will not interfere with 
the decisions of the Courts below in oases in which a special appeal is forbidden 
by 8, 27 of Act XXIII of 1861.’* He also contended that the High Court 
will not interfere in the exercise of its extraordinary jurisdiction when the 
petitioner [246] applying has his remedy by regular suit : Mahashankar Hari- 
shankar v. Valibhai Umanji (6 Bom. H C. Rep., 174\ In the matter of A, S, 
Miller (12 W. R., 103) and Hurrehur Mookerjee v. Nobin Chunder Doss 
(20 W. B., 202). 

The learned Counsel then questioned whether s. 15 of the Charter gave 
power to the High Court to call for the record of a suit already decided, citing 
Karim Sheikh v. Mukhoda Soondery Dossee (15 B. L. B., Ill ; s. c., 23 W. B., 
268), In the matter of Munnoo Singh (19 W. B., 306), In t^e matter of the 
Petition of Durga Churn Sirkar (2 B. L. B.. A. C., 165), and distinguishing the 
case of Omar Chund Mahater v. The Nawab Nazim of Bengal (11 W. B., 229). 
He further argued that although a tenant or person claiming under him cannot 
dispute his lessor’s title to demise, yet he may show that, since the demise, 
the lessor’s title has expired, or been duly determined or defeated, or that be 
had since assigned it by way of sale or otherwise ; and that, therefore, he was 
not estopped from setting up an adverse title : Cole on Ejectment, p. 164. 

The Advocate-General (Officiating), Mr. Paul, in support of the rule, con- 
tended that the case had not been tried as to the points in issue, and that the 
Judge was bound to try them, and by not doing so bad refused his duty, 
and thus called for the exercise of the extraordinary jurisdiction of the 
High Court, and that the Supreme Court had, on several occasions, issued 
a mandamus compelling a Judge to do his duty when there was no other 
means of compelling him to do so, Tbe learned Advocate-General further con- 
tended that the meaning of the section did not apply to the position of the 
master and servant, and cited in support of the powers of superintendence of the 
High Court In the matter of Juggut Chunder Chuckerlmtty (I. L. B., 2 Cal., 
110), Oirdhari Singh v, Hurdeo Narain Singh (3 L. R,, I. A., 230), In the 
matter of the Petition of Syed Abdool Ali (15 B. L. B., 206), Mussamut Mitna v. 
Syed Fuzl Rub (15 W.R., P.C., 15). ^ 

The following Judtfmanto were delivered : — 

£347} Markby, J. --^In this case the plaintiff sued to recover possession 
of certain property under s. 15, Act XIV of 1859.*^' The District Judge gave 
Mie plaintiff a decree. The defendant then applied to this Court to set aside 
that decree under the powers of general superintendence conferred upon it by 
s. 15 of 24 and 25 Viet., c. 104. Upon that application a rule was issued, calling 
upon the plaintiff to show cause why the decision of tbe District Judge 
should not be set aside, upon the ground that the defendant was entitled to 
have a deirision upon the question whether or no possession ol the plaintiff 
was iu law the possession ^ the defendant, and wh^her that being so, the 
plaintiff Was estopped from setting up an adverse title. 

I am certainly not prepared to say that I agree altogether with the 
view of the law tak^ by the District Judge. It would seem to go to 

» * {9. t\ 'supra 3 Cal., p. 343] . 
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the length of laying down that a mere agent, who was put into possession 
of property by his employer upon his employer’s behalf, might, if he chose to 
deny his emplcwer’s right to possession, not only hold the property against 
his employer, but turn his employer out, even although his employer 
had committed no breach of the peace or committed any act of which the agent 
could complain other than that of returning upon his own property. I do not 
say that is what has actually occurred in this case ; but the refusal of the 
District Judge to consider the Wms under which the plaintiff obtained and held 
possession seems to be based upon considerations which go to that length. 

4 But I do not think it follows, because I do not agree with the view of the 
1#^ taken by the Court below, that we ought, in such a case as this, to interfere 
under the special powers of superintendence conferred upon us by s. 15 of 24 
and 25 Viet., c. 104. Whatever difficulties there may be in the construction 
of this section, I think it is quite clear that every erroneous decision is not to 
be set right under the powers conferred by it. ITor if every erroneous decision 
can be set right under it, then every decision may be questioned under it upon 
grounds both oi fact and law. The result would be that no Court subordinate 
to the High Court would be capable of giving an unappealable decision upon any 
question whatsoever. No one could seriously C248] maintain such a proposition 
as that ; and it is, therefore, necessary to consider further, whether, admitting 
the decision of the Court below to be questionable, this Court ought to interfere 
in order to nullify that decision. 

There being no limitation expressed in the language of the section itself 
which confers these extraordinary powers, the only limitation upon the exercise 
of these powers is the discretion of the Court to which the application is made, 
and such principles as the Judges have themselves laid down for their own 
guidance in the exercise of that discretion. 

There is some difficulty in extracting any very clear rules from the decisions 
and it is not surprising that the decisions upon such a subject are not wholly 
uniform. There would always naturally be a strong inclination to interfere 
where an erroneous decision has been brought to the notice of the Court, and 
the choice lies betw'een two evils — between leaving an erroneous decision to 
have its effects, and between weakening to an exten|^ which would be most 
injurious to the powers of the subordinate Courts. One consideration, 
however, has always, as a matter of course it ought, weighed strongly with 
this* Court — namely, whether the f)arty aggrieved will be remediless if the 
superintending Court refuses to interfere. If he has another remedy provided 
him by the law, his claim to the extraordinary interference of the 
Court is much weakened, even though the remedy naay not be quite complete. 
I am not prepared to say that in this case the remedy which the defendant 
has, by way of regular suit, is complete, but he can bring such a suit, and, if 
successful, it will go a long way towards preventing any wrong which may have 
[been?] done him by the decision of the District Judge. 

Another matter which this Court will always consider is any charge of 
judicial misconduct in the Court below ; and by this I do not mean misconduct 
of«a moral kind only, but an entire misconception by the Court below of the 
duty which it had to perform. I consider this to be the ground upon which this 
Court interfered in the case Oirdhari Singh v. Hurdeo Narain Singh 
(3 L. E. 1. A., 280). The Subordinate Judge in that case had revoked a previous 
[849] order made by himselfupon grounds which hehad himself previously over- 
ruled, and without any notice to one of the parties interested. But this is a 
very different case. There was no misconduct here. The District Judge did. 
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no doubt, refuse in this case to consider a question which he was asked to 
consider, and I think he was wrong in doing so. But he did so upon a careful 
and deliberate examination of what, according to his view, wa§ his duty in this 
respect, and after the parties had been fully and patiently heard. There is 
nothing in this which can be called judicial misconduct in any sense whatever. 

On the other hand, it is admitted that the District Judge neither exceeded 
his jurisdiction, nor declined jurisdiction in this case, unless his refusal to 
consider the question of how the plaintiff came into possession can be so called. 
But, in my opinion, no determination of the Judge as to the materials upon 
which he thinks he ought to base his judgment can be called a question^t^f 
jurisdiction. To refuse to look at a document or to consider an issue tendered 
arbitrarily, and without assigning any reason, might, under some circumstances, 
be misconduct, but could not be a refusal of jurisdiction. 

Dnder these circumstances, I think that a case has not been made out for 
the exercise of the extraordinary powers of the Court, and that the rule ought 
to be discharged with costs. 

Hitter, J. — I am also of the opinion that this rule ought to be discharged 
with costs. I also concur with my learned colleague that the District Judge 
is in error in refusing to consider the effect of the alleged urporinamah, on the 
ground that it is not relevant in this enquiry. This document, if established 
as genuine, might show that the possession of the plaintiff was the possession 
of a servant on behalf of his master, viz., the defendant. The District Judge 
is, therefore, wrong in excluding this document wholly from his consideration. 
The question, therefore, that we have to determine in this rule is, whether, for 
this error of law, this Court under the provisions of s. 15 of 24 and 25 
Viet., c. 104, ought to interfere with the decision of the District Judge. 

[250] It is not disputed that, by s! 26 of Act XXIII of 1861, the 
decision of the District Judge in this case is final, and cannot be interfered 
with by way of appeal ; and I think it has been now settled by a uniform 
current of decisions in this Court, that, under s. 15 of 24 and 25 Viet., c. 104, it wull 
not interfere with the judgments, decrees, ororders of the lower Court on the bare 
ground that they are erroneous in law, or are based upon a wrong conclusion of 
facts. These oases are*all collected in a foot-note in page 104 of Volume 1 of 
the Indian Law Reports (Allahabad Series). An applicant moving the Court 
to interfere under the extraordinary powers given by this section must establish 
something more than a mere error of law, or a wrong conclusion on evidence. 

In this case, I do not think that the petitioner has succeeded in establishing 
any special ground upon which this Court would be justified in interfering with 
the judgment of the lower Court, which is admittedly final by the provisions of 
the Indian Legislature. He has a remedy by a regular suit ; and he will 
have an ample opportunity in that regular suit of establishing the particular 
fact which the lower Court, in this proceeding he complains, has erroneously 
declined to enter into. It has been said that if the decision of the lower Court 
in this case be allowed to stand, he would be compelled to occupy the dis- 
advantageous position of a plaintiff. But it seems to me that, in the investigatjpn 
of the particular question which he asks the Court to investigate, it makes no 
difference to him whether he occupies the position of a plaintiff or defendant. 
The apparent previous possession of the plaintiff being admitted, the applicant 
must, whether in this proceeding or in a regular suit, show that it was really 

possession on his behalf. 

* £ g. V. supra 1. L. B., 3 Cal., p. 244.] 
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I think,' therefore, that, beyond establishing a bare error of law in the 
decision of the lower Court, the petitioner in this case hag failed to make out 
any special ground upon which this Court would be inclined to interfere nndor 
the provisions of s. 15 of 24 and 25 Viet., c. 104. 

Application reftind. 


NOTES. 

[ See 1 C. W. N., 617. ] 

1251] The 12th September, 1877. 
Present : 

Sir Richard Garth, Kt.. Chief Justice, and 
Mr. Justice McDonell. 


Leelanund Singh Bahadoor Plaintiff 

versus 

Thakoor Munrunjun Singh and another Defendants.'^ 


Ghatwali Tenure — Grants prior to Permanent Settlement — Beg. VIII of 
1793, s. 51, cL 1 — Enhancement of rent. 

Where grants^of land had been made prior to the Permanent Settlement on ghatwali 
tenure at a iixed rent, and the Government subBequently dispensed with the services on the 
part of a samindar — Held, in a suit by the zamindar to §nhance the rents, that as long as 
the ghatwals were able and willing to perform the services, the zamindar had no right to 
enforce payment of an enhanced rent on the ground that the services wore no longer required. 

The ghatwals are dependent talookdars within the meaning of Reg. Vlll of 1793, q^d are 
protected from enhancement by cl. I of s. 51 of that Regulation. 

The original suits which gave raise to these appeals were brought by Rajah 
Leelanund Singh to recover arrears of rent in respect of certain ghatwali taluks 
situate within his zamindari of Khurukpur, and to have bis right declared 
to enhance the rents of the same, at a rate which the Court might 
thii& fit as an equivalent for the ghatwali services which had been rendered 
unnecessary through the agency of the Government. 

The three cases were analogous, and at the* instance of the parties were 
tried together. In the judgment will be found a full account and e^s^pUnation 
of the origin and nature of ghatwali tenure, as also a resume of the circum- 
stances which led up to these suits being brought. 

In the first suit the plaintiff* sought to recover the sum of Rs. 6,965-9-2, 
principal and interest, being arrears of rent payable in respect of the tcdifk 
Kukwara, from the 22nd Falgun 1267 F. 8., to the dose of 1281 F. 8.. and 
%Cb have his right declared to reoieve rent from 1282 F. 8. at the rate of 
Bs. 11,240 per annum in lieu of the salary of officers, burkundazes and archers, 
and other expenses Which the ghatwals were bound to pay, and which actually 
Hiey did not pay. 

*Regular Appeals Nos« 250 and 261 of 1665 and 59 of 1856 against the deeme of 
Baboo Mothuta Nath Gupto, First Subordinate Judge of EiUAh Bhagulpora dated 15jth 
July 1676. -IP . 
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On behalf of the plaintiff it was eontended that the ghatwali [893] grant? 
in qu 4 »stion had been madQ on condition of the porformanoe of certain Police 
cervices by the grantees ; that these seryices having been ujidertaken by the 
Oovernment in consideration of the plaintiif paying an additional surn of 
Bs. 10,000 annually, the latter, by reason of spch arrangement and in virtue of 
his right as ssamiodar, was entitl^ to an enhanced rent. 

The defendants in all three suits denied their liability to pay more than 
they were bound to pay by the terms of the sanads under which they held their 
lands. 

• 

In the first suit two sanads were filed, the first dated 7th Pous 1183 Fasli, 
purported to have been granted to the defendant’s ancestors, fianku and Bhyro 
Singh, by one Captain James Browne. It declared that “ from the commence- 
ment of the year 1184 Fasli, the jama of Taluk Kukwara has been fixed 
as a mukurari istemrari at Bs. 245-12-5 of the local current coin in the name 
of Banku Singh and Bhyro Singh, ghatwals of the aforesaid Taluk, ” stipulated 
for due payment of the Government rent, and directed the authorities, 
ministerial officers, and zamindars to uphold the mukurari and istemrari 
jama of the said pergunnah, and receive the jama year by year, and not 
to demand a fraction more. ” The second sanads, dated 1194 Hijri, and granted 
to Banku and Bhyro Singh by Kaja Kadir Ali, the then zamindar, confirm the 
ghatwals in their office. Similar sanads, dated respectively 2nd of Safar 1194 
H. 8., and 15th Safar 1209 Hijri, were filed by the defendants in the second and 
third suits. 

On the 15th of July 1875, the Subordinate Judge dismissed all three suits. 

The present appeals were from this decree. 

The Advocaie-General (with him iSlr. B, E, Twidale, Baboo Unnoda 
Pershad Bancrji, Baboo Mohesh Ghunder Chotvdry and Moonshee Mahomed 
Yusoff) for the Appellant. — In reviewing the cases bearing upon the 
subject of ghatwali tenure, referred to Rajah Leelanund Singh v The 
Bengal Government (6 Moore’s I. A., 101), Forbes y, Meer Mahomed 
Tuqjiee (13 Moore’s •!. A. 438), Kooldeep Narain Singh v. The 
Government (11 B, L. B., P. 0., 7X; 14 Moor’s I. A., 247) and Farqu^rson 
V. Dwarkanath Shigh (14 Moore’s I.A., 259). He contended that,, although .the 
tenants were described as ghatwals, the sanads were not really ghatwali 
in their nature ; that the terms as to watching, &c., were the ordinary terms 
in Government land agreements. The ghatwals were in the position of mere 
leaseholders or talukdarg, and such being the case, the zamindar had the right 
of every zamindar to assess his taluks. There has been abatement from the 
jama payaMe by the defendants. They are, therefore, not protected under 
8. 61 of Beg. YIII of 1793: Meertinjay Shah v. Baboo Gopal Lai Thakoor{7 Sel. 
Bep., new ed., 257 ; old ed., 217). There is no fixed rent within the meaning of 
Act X of 1859, s. 15 " A fixed rent within the meaning of this section is a 


Dei^ndent talookdar, &c., 
holding, land at fixed rent 
without 'Change since 
permanent settlement not 
liable to enhancement of 
cent. 


* [Sec. 15 : — ^No dependent talookdar or other person possess- 
ing a permanent transferable interest in land intormdftiate 
between the proprietor of an estate and the ryots, who in the 
Provinces of Ben|^l, Behar, Orissa and Benares, holds his talook 
or tenure (otherwise than under a terminable lease) at a fixed 
rent, which has not been changed from the time of the permanent 
settlement, shall be liable to any enhancement of such rent, 
anything in section 51, Regulation VIII, 1798, or in any other 
law to the contrary notwithstanding.] 
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fixed money-rent with no other incident attached thereto ; see Mahomed Yacoob 
Hossein v. Sheikh Ghowdhry Wahid Ali (4 W. R. Act X RuL, 123) and Thakoor 
Pershad v. hawqp Syed Mahomed RaAc>*(8 W. R., 170). The word ‘jama* means, 
according to the Regulations, a rent wholly in money : Meertinjay Shaw v. 
Baboo Oopal Lai Thakoor (7 Sel. Rep., new Bd., at p. 261; old ed. 217). By s. 66* 
of the Contract Act the engagement between the plaintiff and defendants has 
become void. The plaintiff was entitled in equity to an enhanced rent. 

Mr. Montriou (with him Baboo Chunder Madhub Ghose^ Baboo Tartick 
Nath Sen, and Baboo fiajendro Nath Bose) for the Respondents. — The only 
pCjrsons really interested in the ghatwali services were the Government, it being 
the duty of the zamindar to see to the due performance of the services. Over 
the ghatwals themselves we had little more than a sovereignty. The 
Bs. 10,600 to be paid annually by the zamindar was in consideration of his 
being relieved from his duty of supervision. It gave him no equity. The 
position of a ghatwal is distinct from that of an ordinary tenant ; his privileges 
and status are recognised by the Settlement : see Boopnarain Deo v. Baja Qudir 
Alee (1 Sel. Rep., 28). The jama was that part of the rent which was to be paid in 
[2S4] money, there being other conditions forming part of the consideration for 
the grant. A variation in the number of men to be maintained in accordance 
with the conditions is not an abatement of the jama within the meaning of 
s. 61 of Reg. VIII of 1793, for abatement under the section is a mere tempo- 
rary measure. Hero there is a perpetual dispensation from service. The 
defendants never applied for an abatement. There was no agreement between 
the parties that the services should be withdrawn. The ghatwali tenures 
having existed long before the Permanent Settlement — see, 1 Hamilton*8 Hindu- 
stan, p. 249, and Baja Leelanund Singh v. The Bengal Government (6 Moore’s 
I. A., 112-113) — are protected by s. 37, exception first, of Act XI of 1869 ; see 
the remarks of Sir Barnes Peacock in Kooldeep Narain Singh v. Mohadeo 
Singh (B. L. R., Sup. Vol, 669, at p. 566; S.C., 6 W. R., 199 at p. 204) affirmed 
in Privy Council (11 B.L.R., 71 ; S.C., 14 Moore’s I. A., 250). 

It was contended on the other side that the defendants are talukdars. If 
they are independent talukdars, the plaintiff cannot affect them ; if dependent 
talukdars, they are protected by s. 51 of Reg. VIII of 1193. As to whether s. 2, 
Act VIII of 1859, applied, Wooma Tara Dabec v. Unnopoorna Dasse (11 B.L.R. 
158 kS* C., in the Court below, 2 B.L.R., A. C., 102) and Mohima Chunder 
Mozumdar V. Asradha Dossia (15 B.L.R., 251, s. c., 21 W.R., 207) were quoted, 
and it was contended that the section did apply. 

The Advocate-General in reply. 


Cur ad, vulL 

Agreement to do im- ’[Sec. 56; — An agreement to do an act impos.sible in itself 
possible act. is void. 


Contract to do act after- 
wards becoming impossible 
or unlawful. 


A contract to do an act which, after the contract is made, 
becomes impossible, or, by reason of some event which the 
promisor could not prevent, unlawful, becomes void when the 
act becomes impossible or unlawful. 


Compensation for loss 
through non-performance 
of act known to be im- 
possible or unlawful. 


Where one person has promised to do something which he 
knew, or, with reasonable diligence, might have known, and 
which the promisee did not know to be impossible or unlawful, 
such promisor must make compensation to such promisee for any 
loss which such promisee sustains through the non-p^rform^nce 
of the promise.! 
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Garth, C.J. — This duit is brought by the plaintiff, the zamindar of the 
mehals of Khurukpore, to recover from the defendants certain arrears of rent in 
respect of Taluk Kukwara, appertaining tojbhe Khurukpore mehals ; and also to 
have his right declared to an enhanced rent at the annual rate of Hs. 11,240 from 
the beginning of 1282 F.S., or any other rate which the Court may think just as 
an equivalent for the ghatwali services which the defendants and their prede- 
cessors [235] in title have been used to render, hut which now, through the 
agency of Government, have been discontinued. 

This is probably the last scene in a long series of litigation which has been 
going on between these parties for upwards of thirty years past. The defen- 
dants and their ancestors have, from the year 1785, and probably from a still 
earlier period, been in possession of Taluk Kukwara under a ghatwali tenure. 
The origin and nature of these tenures are explained very clearly in the judg- 
ment delivered by Lord KlNGSDOWN in the case of Baja Leelanund Singh v. 
The Bengal Government (6 Moore’s I. A., 109), which was a suit brought by 
the Government of Bengal, in the year 1838, to resume possession of, and to 
assess to revenue, certain ghatwali lands within the present plaintiff’s zamin- 
dary of Khurukpore ; and which suit, after having been litigated for many years 
in this country, was finally dismissed by their Lordships in the Privy Council in 
the year 1855. And it is very necessary for our present purpose to bear in mind 
what was the true origin and nature of these tenures. They were created by the 
Mahomedan Government in early times, as a means of providing a Police and 
military force to watch and guard the mountain passes from the invasions of 
the lawless tribes who inhabited the hill districts. Large grants of land were 
made in those days by the Government, often to persons of high rank, at alow 
rent, or at no rent at all, upon condition that theyshould provide and maintain 
a sufficient military force, to protect the inhabitants of the plains from these 
lawless incursions ; and the grantees on their part subdivided and regranted the 
lands to other tenants (much in the same way as military tenures were created 
in England in the feudal age), each of whom, besides paying generally a small 
rent, held their lands in consideration of these military services, and provided 
(each according to the extent of his holding) a specified number of armed men 
to fulfil the requirements of the Government. 

This was the state»of things at the time when the East India Company by 
Reg. LXXII of 1791 effected the decennial settlement of Bengal, Behar and 
Orissa. By this settlement [256] the amount of land revenue payable by the 
superior grantees to the Government, which has therefore been more or less 
uncertain, was fixed at a certain rate or jama for a period of ten years. This 
jama was to be ascertained by the Collector upon equitable principles, to be 
approved by the Board of Revenue ; certain allowances, called malikana and 
kurchay, were made to the zamindars for their maintenance and disbursement, 
and one of the conditions of this new holding was, that the zamindars should 
be responsible, as theretofore, for the peace and protection of the district. 

At this time the zamindari of Khurukpore was in the hands of Kaja Kadir 
Ali. A large proportion of the lands of this zamindari was held upon ghatwali 
tenure; and, amongst others. Taluk Kukwara was held upon that tenure by the 
predecessor in title of the present defendant. 

The earliest grant which we find of this taluk is dated the 24th of Jeit 1796, 
and will be found in page 243 of the paper book. It purports to have been 
made by Captain James Browne (who appears to have held at that time an 
office under Government) to Ranku Singh and Bhyro Singh, from the commence- 
ment of the year 1184 Fasli, at a rent of Rs. 245-12-15, upon certain conditions 
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mtoliotied in ^he grant ; and* amongst others, that the jagirdars or grantees 
should oause the roads within their village to be closely watohed» and when 
summoned to th^ preseiioe (of the luperior zatnindar) should attend the pre^ 
aenoe with their b^y of men ; and there is a special provision, that if any 
murders, dacoities, affrays, Ac., should be discovered, or if the jagirdars should 
give bad advice, or cause injury to the interests of Governmenti they should 
forfeit their office and be dispossessed of their lands. 

Then follows a list of twenty-two mouzas contained in the taluk. 

The next document relating to the same tenure is a grant dated the 27th 
ot January 1780 by Kaja Kadir AH (the then zamindar of Ehurukpore) to the 
same jagirdars, Bhyro Singh and Banku Singh, confirming them in the tenure, 
requiring them by good treatment to keep the tenants of the land contented, 
and to watch and look after the ghat and ohowkies, so [237] that no thieves 
or murderers should remain in the neighbourhood. They are enjoined to 
seize therein and prosecute cattle-stealers under penalty of being themselves 
responsible, and that they should attend the presence when summoned. At 
the foot of this document we find a detailed statement, showing the number of 
armed men to be provided by the grantees of the tenure, and the share of rent 
payable by each. They were to provide 172 burkundazes and archers with 
sirdars, and of the rent 

Bhyro Singh was to contribute ... ... ... 178 3 5 

and Banku Singh ... ... ... 67 9 10 

Total ... 245 12 15 

These being the grants or sanads under which the defendants and their 
predecessors in title held the lands in question, there can be no doubt that, at 
the time of the Permanent Settlement the Taluk Kukwara formed a part of the 
Ehurukpore zamindari, and we consider that the holders of that taluk were ** de- 
pendent talookdars of that zamindari within th» meaning of Beg. VIII of 1793. 

Many years after this, attempts were made by the Bengal Government to 
resume possession of these ghatwaii lands, and to re-assess them to revenue as 
hgainst the zamindar ; but the Privy Council, in the above-mentioned case of 
Bn§q>k Leelannnd Singh v. The Oovemment of Bengal (6 Moore’s I. A., 169) 
decided that the Government had no right to do so. 

It then appears that, in the year 1863, a proposal was made by the 
l^ovismment to compound with the zamindars for the discontinuance of the 
ghatWali Services on payment by the zamindars to Government of an annual 
Siitn in lieu of those services ; and as an inducement to the zamindars to enter- 
tain this proposal, it was held out to them that, upon their making such a 
composUinn, they might either resume possession of the ghatwaii lands or 
enhance the rents of the ghatwal talookdars. 

In the letter, dated the 12th of January 1863, from Mr. Lushington, the 
Benretery to the Government of Bengal, to the Commissioner of the Bhagulpore 
Division, after directing the [2S8] Commissioner to see that the services of the 
GhAtwale Should be strictly enforced, it is said in paragraph 6 But it must be 
admitted that the ghatwals, like iAie pykes of MiduapofC, arq of little value as 
Boiioe or auxiliaA-ies to the pcdfoe ) and if tfaeiefore the Uatnindar is willing to eom*- 
pound for their service by a annual payment, tiie LAeutenaut^^venior 
would he prated to rdMse the ghatwals from the obligatioii they aus uhder 
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to the state, and to replace them by a more reliable agency, and one more 
immediately and directly under the control of the Government. The zamindar 
would then be at liberty to proceed against the ghatwals, either for the 
resumption of their lands or the enhancement of their rents, without any 
hindrance on the part of the Government.- But unless he undertakes to 
furnish the Government with the means of providing an adequate Police force 
in lieu of the ghatwals, he cannot be allowed to appropriate their lands or to 
take from them in the shape of increased rent, the funds which are needed for 
the preservation of the peace and for the prevention of crime.” 

It is probable that the Government did not sufficiently consider how fsnr 
this inducement held out to the zamindar could legally be carried out ; but upon 
the faith of this letter, negotiations were entered into between the Bajah 
Leelanund Singh, the zamindar of Khurukpore, and the Government, by which 
the Government, by a document, dated the 9th of November 1863, waived their 
claim to Police services through the Pergannas Saheri within the Khurukpore 
estates, on condition of the zamindar paying to Grovernment a fixed annual 
permanent rent of Bs. 10,000, and the arrangement is stated to have been 
made upon the basis of paragraph 6 of the above letter from Mr. Lushington. 

Upon the strength of this arrangement with the Government, several suits 
were instituted by the Bajah Leelanund Singh against the respective holders of 
ghatwali tenures within his zamindari, to recover possession of those tenures, 
on the ground that the services, in consideration of which they were held, were 
no longer required ; and one of these suits was brought against the present 
defendants to resume possession of the Taluk Kukwara. In many of these suits, 
the persons against whom [269] they were brought did not attempt to dispute 
the Bajah’s claims ; but all the suits which were disputed, including that brought 
against the present defendant, were decided against the Bajah by the Courts of 
this country ; and upon appeal to the Privy Council, that decision was affirmed 
in the year 1873. In the case brought against the present defendants their 
Lordships say : — “It is contended that the sanads (the ghatwali grants) in effect 
merely gave certain lands as wages to hired servants, and that the ticcadar, 
whenever he chose, provided the Government dispensed with the ghatwali 
services, might put an qpd to the tenure, and take back the lands which were 
allotted in lieu of wages. It appears to their Lordships that this contention is 
not a correct one ; that these sanads were grants of the lands subject to certain 
services, viz., the payment of the small rent of Bs. 245-12, and also of performing 
the ghatwali duties. They were not, therefore, the hiring of a servant giving 
him certain land in lieu of wages, but grants of land upon condition of 
certain services.” , 

It may, therefore, be assumed upon the principle of those decisions, that 
the zamindar had no^right to turn the tenants out of possession by dispensing 
with their services, unless the Government had dispensed with those services as 
between the Government and the zamindar. The only question then is, 
“ whether the fact of the Government having consented to dispense with those 
services as regards the zamindar, and the zamindar having agreed with the 
Government to pay an additional revenue of Bs. 10,000 in consideration of the 
Government having absolved him from the services, make such a distinction 
in this case, thatf the zamindar, as between him and the ghatwals, is entitled 
to treat them as trespassers and turn them out of possession. In the oases 
which have been cited, it was stated, that even if the Government had not 
dispensed with the services, it appeared to their Lordships that the zamindar 
would have had no right to treat the ghatwali holders as trespassers, and their 
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Lordships see ao disfciaotion between those oases and the present. The lands 
were held upon a grant subject to certain services, and as long as the holders 
of those grants were willing and able to perform the services, the zamindar 
had no right to [23)] put an end to the tenure whether the services were 
required or not." 

Their Lordships then go on to say in the next case, which was decided 
upon similar grounds : Their Lordships express no opinion as to whether the 
plaintiff would be entitled to enhance the rent, whether the circumstances of 
the case would enable him to enhance the rent, or whether a suit to enhance 
would be barred by the Statutes of Limitation, are questions which are not at 
present before their Lordships, and as to which they wish to express no 
opinion." 

This suit (with others) was then brought by the plaintiff to recover arrears 
of rent due from the 22nd Ealgoon 1267 F. S., to the close of 1281 F. S., at the 
former rate of rent ; and also to have his right declared to an enhanced rent 
from the beginning of 1282 F. S. 

The Subordinate Judge framed issues as to valuation, as to whether any 
portion of the claim was barred, as to whether the case was barred by s. 2 
and s. 7 of the Civil Procedure Code, and, lastly, as t6 whether the defendants 
were liable to further assessment, and, if so, to what amount. 

The Subordinate Judge, for the reasons given in his judgment, dismissed 
the suit. 

We consider that the Subordinate Judge was right Jin finding that the suit 
had been properly valued, and in^holding that the plaintiff’s claim to arrears 
of the rent claimed was barred by limitation, except so much of it as related 
to the rent of the three years previous to the institution of the suit. But he 
was in error in supposing that the provisions of ss. 2 and 7 of the Civil Proce- 
dure Code applied to the present claim, and also in not giving the plaintiff a 
decree for so much of the rent in arrear as was not barred by limitation. 

With regard to s. 2 of the Civil Procedure Code, there was no ground 
whatever for holding, that the subject-matter of the present suit was the same 
as in the former one. The claims in the two suits were wholly different, and 
theb: Lordships in the Privy Council, in the former case, distinctly say in their 
judgment, that they express no opinion as to whether the plaintiff would be 
entitled to enhance the rent, or whether a suit to [261] enhance would be barred 
by the Statute of Limitation. The claim, therefore, in the present suit was 
clearly not determined in the former one. Nor is there the slightest reason 
for saying that (under s. 7) this suit will not lie, because the plaintiff ought to 
have included his present claim in the former suit. Thb claims in the two 
suits are altogether diverse and inconsistent. It is hardly necessary, 
however, to notice this point, because it was very properly not argued by the 
respondents’ Counsel. 

' As regards the omission to give the plaintiff a decree for the arrears of 
rent at the old rate for the last three years before suit, this appears to have 
been a mere oversight of the Subordinate Judge, for he distmctly states that 
the plaintiff’s claim to this rent is not barred by limitation ; and the defendants 
in their written statement (paragraph 1) admit that the plaintiff is legally 
entitled to this rent, only pleading that the rent for one year, namely 1281 
F, S., has been deposited in the Court of the Munsif of Bhagulpore, 
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Upon the main point in the oase» viz., whether the plaintiff was entitled 
to enhance the defendants' rent, we quite agree with the Judge of the lower 
Court. The defendants, as far as we ^oan see, are still perfectly ready and 
willing, as they always have been, to fulfil the obligations of their sanads as 
between them and the plaintiff, and it is not because the plaintiff has thought 
fit to compound the ghatwali services with the Government, without the 
defendants' consent, that the plaintiff has any right to change the terms of the 
defendants' tenure. 

We find nothing in the sanads themselves, nor any law or custom 
applicable to those sanads, which would justify the plaintiff’s claim (pr 
enhanced rent. 

The first sanad granted by Captain Browne expressly provided that the 
ministerial officers and zamindars of Taluk Kukwara should uphold the moku- 
rari and istemrari jama of the said pergannas, and receive the jama year by 
year, and should not demand a fraction more. 

And even if the rent reserved by the sanads were of such a nature as 
would be liable to enhancement, we consider that the first clause of s. 51 of 
Beg. YIII of 1793 expressly prohibits any enhancement under the circumstances 
of this case. C368J Oqe of the plaintiff’s contentions is, that by s. 56 of the 
Contract Act, the engagement between the plaintifi' and the defendants has 
become void ; but it is clear that this section cannot apply, because the contract 
was not broken in any way by the ghatwals ; and any change in the extent 
of their obligations under it was owing to circumstances over which they 
had no control. 

It was also argued that these ghatwals are neither independent nor 
dependent talukdars, but mere ordinary lease- holders, liable to have their 
rents enhanced under the Bent Law. They certainly are not independent 
talukdars, because the zamindar had a beneficial interest in the tenure, and 
these tenures were never registered as independent taluks. Moreover, they 
are not of the class of dependent talukdars referred to in s. 16 of Beng. Act 
YIII of 1869, because they do not possess a permanent transferable interest 
in the land, but it by no means follows that their status is that of ordinary 
lease-holders. The High Court (in their decision of the 17th June 1865, in the 
former suit) considered **that the defendants held a perpetual hereditary 
tenure at a fixed jama in money and service, and that except for misconduct 
on their part they could not be evicted.” The Privy Council on appeal said, 
that though it may be doubtful whether the words mokurari istemrari used in 
the sanad mean permanent ^during the life of the person to whom they are 
granted, or permanent as regards hereditary descent, yet their Lordships were 
of opinion that, coupling those words with the admitted usage for a long series 
of years, the tenure^ were hereditary.” 

The defendants" are thus found to be holders of an old hereditary tenure 
which was established long before the Government took possession of the 
country ; and we are of opinion that they do come under the denomination of 
dependent talukdars as defined in Beg. YIII of 1793, and further that they 
are protected by the first clause of s. 51 of that Begulation, which is v&y 
comprehensive, and includes all talukdars not included in s. 5. 

It is argued that s. 51 does not protect the defendants’ tenure from 
enhancement, because there has been an abatement from the defendants’ jama. 
But we hold that there has been t3683 no such abatement. The jama was 
that part of the rent which was to be paid in money, and in that jama there 

★ 
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has been no abatement. There certainly were other conditions besides the 
)ama, which formed part of the consideration for the grant ; but these were 
no part of the ja,ma, and wy variation in the number of men to be provided 
and maintained in accordance with those conditions, could not, even if it had 
been made with the defendanta’ consent, be construed into an abatement of 
jama which would give the plaintiff a right to enhance. 

We think, therefore, that neither by the general law, nor by any custom 
of the district, nor by any terms of the defendants* tenure, nor by any previous 
abatement of the defendants* jama, has the plaintiff any right to enhance the 
defendants' rent. He is, however, entitled to a decree for the rent due for the 
last three years at the old rate. 

The lower Court*s order is, therefore, modified, and the appeal decreed 
only to this extent, with costs in proportion both in this Couii and in the 
lower Court. 

No, 261 , — The same results will follow in this appeal. The only difference 
between the case of this defendant and the defendant in the other case is that the 
first sanad of the property in question here is dated in 1794, which was after the 
date of the Permanent Settlement. But in the case of Bajah Leelannud Siftgh 
V. Munrunjun Singh, beard in the Privy Council on the 13th of March 1873, 
where it was decided that the present plaintiff has no right to eject the present 
defendant from this very property, their Lordships expressed an opinion that 
although the sanad of 1794 was an original one, it appeared to be are-grant of 
old ghatwali land. 

In accordance with that opinion, we find in this case that these lands 
had been held on ghatwali tenure before the Permanent Settlement, and that, 
for the reasons given in the other case, the judgment of the Court below should 
be affirmed, except so much of it as relates to the arrears due for the last 
three years at the old rate. For this amount the plaintiff is entitled to a decree 
with interest from the date of suit to the date of realisation. 

[264] The lower Court’s order is, therefore, modified and the appeal 
decreed to this extent, with costs in proportion, both in this Court and in the 
lower Court. 

^ MoDonell, J. — Our judgment in this case will govern Begular Appeal 
No.^59. The same order will be made in that case. 


Decrees varied. 


NOTES. 

[See (1889) 12 C, W. N., 178, as regards powers of resumption.} 
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[SCal.aM] 

ORIGINAL CIVIL. 

The 3rd and 6th August, 1877. 

Present: ’ 

Mr. Justice Macpherson. 

Kartick Churn Setty 

versus • 

Gopalkisto Paulit and another. 

Jurisdiction — Cause of Action — Goods obtained by Offence or Fraud — 

Contract Act (IX of 1872), s. 178 — Bailment — Pawnor and Pawnee. 

Q wont to tho plaintiff’s place of business in Calcutta, and representing to him that he 
wanted some jewellery on inspection, and would purchase it if he did not return within ten days, 
obtained from the plaintiff a quantity of jewellery, depositing as security Bs. 2,000 with tho 
plaintiff. Q having thus obtained the jewellery, took it to K, at his residence, which was out 
of the local limits of tho jurisdiction of the Court, and pledged the jewellery to K for Bs. 6,000. 
In a suit brought against O and K to recover the jewellery or its v<alue, G did not appear, and 
K alone defended the suit. Held, that it being, with reference to s. 178 of the Contract Act, 
an essential element in the plaintiff’s case that tho jewellery had been obtained from the 
plaintiff by fraud in Calcutta, part of the cause of action against K arose in Calcutta, so as to 
enable the Court, leave having been obtained under cl. 12 of the Charter, to entertain the suit 
against him. 

Held also, that the plaintiff was entitled to recover the jewellery from K, under s. 178 
of the Contract Act, G having obtained it from the plaintiff by an offence or fraud within 
the meaning of that section. 

This was a suit to recover certain jewellery alleged to have been obtained 
by the defendants from the plaintiff under false pretences, and for Rs. 1,500 as 
damages for the wrongful acts of the defendants. 

The plaint stated that, on the 16th July 1876, the plaintiff was visited by 
the defendant Gopalkisto Paulit, who represented himself to be in the employ 
of a master who required jewellery [265] as presents on the occasion oi the 
marriage of a son, and asked to be permitted to take away certain articles for 
the purpose of submitting the same for the approval of his master. The 
plaintiff not being acquainted, with Gopalkisto at first declined to accede to his 
request, but subsequently a reference satisfactory to the plaintiff having been 
given, the plaintiff consented to allow him to take away from the plaintiff’s 
kotee jewellery of the value of Rs. 7,800 for the purpose of showing it to his 
employer. The third paragraph of the plaint stated that the defendant 
Gopalkisto Paulit induced the plaintiff, by the said allegations, to entrust the 
same to him, and by and with the permission of the plaintiff, induced by such 

•[See. 178 : — A person who is in possession of any goods, or of any bill of lading, dock> 
warrant, warehouse-keeper’s certificate, wharfinger’s certificate, 
Pledge by possessor of or warrant or order for delivery, or any other document of title 
goods or documentary title to goods, may make a valid pledge of such goods, or documents : 
to goods. Provided that the pawnee acts in good faith, and under circum- 

stances which are not such as to raise a reasonable presumption 
that the pawnor is acting improperly : Provided also that such goods or documents have not 
been obtained from their lawM owner, or from any person in lawful custody of them, by 
means of an offence or fraud.] 
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representations, he took the said jewellery from the plaintiff's shop for the 
alleged purpose of permitting the same to be inspeoted by his master. The 
defendant Oopajkisto deposited the sum of Bs. 2,000 as security or earnest- 
money for the payment of the said sum of Bs. 7,800 in case his master should 
approve of the said goods on inspection, and gave the plaintiff a receipt in 
writing for the jewellery, acknowledging that he had received the same on 
inspection for ten days. The defendant subsequently obtained other jewellery 
from the plaintiff in the same way to the extent of Bs. 3,820. The plaintiff 
aftei'wards learnt that the allegations of the defendant Oopalkisto that he was 
taking the goods for inspection, and that they were to be purchased by his 
ihaster, were wholly untrue ; and that, on the 18th day of July, he had, with- 
out the knowledge or assent of the plaintiff, pledged all the jewellery entrusted 
to him by the plaintiff to the defendant Cowar Kally Kissen Boy, at his resi- 
dence in Chitpore in the suburbs of Calcutta. The plaintiff, on discovering 
the fact of the said pledge, applied before the Deputy Magistrate of Sealdah, 
and obtained the issue of a warrant against the said Gopalkisto Paulit on a 
charge of breach of trust and criminal misappropriation of the said jewellery ; 
but the case was, on the 13th of September instant, dismissed by the Sealdah 
Magistrate, on the ground that he had no jurisdiction. The jewellery so pledged 
as aforesaid was, at the time of suit, in the Sealdah Magistrate’s Court. 

The plaintiff submitted that the jewellery was delivered to the defendant 
in Calcutta on inspection, and the bailment [8663 thereof was determined by 
the aforesaid pledge of goods at Chitpore, and hence part, at all events, of 
the cause of action arose in the town of Calcutta. 

The defendant Gopalkisto did not appear to the suit. 

The defendant Kally Kissen put in a written statement, in which he 
submitted that he was not subject to the jurisdiction of the Court, and that the 
suit ought to *be dismissed as against him. He stated that he had no know- 
ledge of the facts alleged in the plaint as to the manner in which Gopalkisto 
became possessed of the jewellery; but he alleged that, on the 18th July, 
on the security of certain jewellery pledged to him by Gopalkisto, whom ho had 
reasonable grounds for believing to be a respectable man, he made over to him 
Government securities to the amount of Bs. 6,000, on the promise of Gopalkisto 
to redeem the jewellery within two months, on payment to Kally Kissen of the 
valiie of the Government securities with interest at 9 per cent, per month with 
option to Gopalkisto to extend the period of the loan for another two months on 
payment of interest then due, and with power to Kally Kissen to sell the 
jewellery in the event of its not being redeemed within the stipulated time. 
He further stated that, according to the custom of 'trusts amongst the native 
dealers in jewellery, no bill or other document is given by the seller of jewellery 
to the purchaser as evidence of the sale, but the ownership passes by delivery 
of possession ; and that the defendant Gopalkisto had not paid the principal or 
interest of the loan or any portion thereof. He submitted that, assuming the 
allegations in the plaint were true, the conduct of the plaintiff in his transac- 
tions with Gopalkisto were extremely imprudent and unbusiness-like, and cal- 
culated to be injurious to innocent parties, and therefore the plaintiff was not 
entitled to any redress. 

Leave to sue had been obtained under s, 12 of the Charter. 

Mr Evans and Mr. J. O, Apcar for the Plaintiff. 

Mr. J. b. Bell and Mr. Hill for the Defendant Kally Kissen. 


846 



GOPALKISTO PAULIT &c. [1877] I.L.R. 8 Cal. 867 

Mr. Evans for the plaintiff contended that, as the obtaining the jewel- 
lery took place in Calcutta, a part of the cause of [867] action arose within 
the jurisdiction so as to entitle the plaintiff, with the leave qf the Court, to sue 
in Calcutta. The plaintiff’s case depends on this : that the goods were obtained 
from him by an offence or fraud in Calcutta, all circumstances necessary to 
establish the plaintiff’s right are parts of the cause of action, and the offence 
by which the jewellery was obtained is a circumstance necessary to establish 
his right. The question, what was Gopalkisto’s right, is one which must arise 
in this suit. If this were a suit against Eally Kissen for conversion, the ques- 
tion of Gopal’s title would not arise; but this is an, equity suit in which the 
plaintiff must show his right to recover from Gopal. At the time of the pledge 
to Kally Kissen the right to possession of the jewellery was in Gopal, to whom 
a bailment had been made for a particular purpose. It may be that Gopal’s 
breach of the contract of bailment was out of Calcutta, but surely the exis- 
tence of the bailment is part of the cause of action. Here also we allege a 
joint action or conspiracy by the two defendants, in which case, if part 
of the cause of action arose in Calouttai this Court would have jurisdiction. 

Mr. Bell for the defendant Eally Eissen. — The cause of action against this 
defendant is the detention of the jewellery : it is a tort. There cannot be a 
joint action against this defendant and Gopal, a bailee of the plaintiff. There 
is no charge of want of good faith against Eally Kissen — See s. 178 of Contract 
Act ; nor is there any evidence of malafides on Eally Kissen’s part. There is 
no evidence of fraud or offence in obtaining the goods. It is submitted that 
the cause of action arose out of the jurisdiction, and the suit as against Eally 
Eissen must be dismissed. 

Mr. Evans in reply. — The latest case on the jurisdiction is that olMulchand 
Joharimul v. Sti/ganchand Shivdas (I. L.B., 1 Bom., 23), where the Court points 
out that the oases decided as to the County Courts’ jurisdiction in England 
are the true guides on the construction of the Charter ; see De Souza v. Coles 
(3 Mad. H. C., 384) and Cameron v. Gray (6 T. R., 363). Fraud has been 
shown, inasmuch as it is proved that Gopal [268] fraudulently alleged he 
wanted the goods for inspection when he wanted them to raise money upon. 

Maopherson, J.— ^In this case the facts, which I find to be proved, are, 
that the defendant Gopalkisto Paulit came to the plaintiff’s place of business 
in Calcutta, and there got from him the jewellery, which is the subject of this 
suit, taking it away and giving for it a receipt in which the prices of the artfcles 
were mentioned, and it was stated that they were taken on ten days’ inspec- 
tion. He said, he was taking the jewels on inspection, and would purchase if 
he did not return within the tsn.4a'ys* But I do not consider it proved that 
he ever said he would send them up'!:T^Moorsh6dabadortoBaboo Poolinbehari 
Sen. 

I believe that the plaintiff allowed him to take away the jewellery, because 
he said he wished to take it with a view to purchase on ten days’ inspec- 
tion, and would buy if he did not return within that time, because he depo- 
sited two thousand rupees, and because Eoylash Chunder Sircar, a cashier in 
the employment of Moharaja Jotindro Mohun Tagore, said, that he wa^g a 
respectable man, and good for twelve thousand rupees. Gopalkisto Paulit, 
having thus obtained the jewellery, immediately took the articles to the defendant 
Eally Eissen Boy at his house, which is just outside the limits of the town of 
Calcutta, and there and then pledged them for 6,000 rupees. 

The present suit is brought to recover the jewellery or its value either 
•from Gopalkisto Paulit or from Eally Eissen Boy. Gopalkisto not being now 
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forthooniing, the suit is in truth chiefly brought in order to establish the ^ 
liability of the defendant Ealiy Eissen Boy» with whom all the articles were 
pledged, with the exception of one ring, which in the receipt is stated to be 
worth Bs. 250. 

The plaintiil's suit is based upon the 178th section of the Contract Act, 
which declares that the person in possession of goods may make a valid pledge 
of them, provided the pawnee acts in good faith, and under circumstances 
which are not such as to raise a reasonable presumption that the pawnor is 
acting improperly; but adds a proviso, the effect of which is, that no such 
[269] pledge is valid if "the goods have been obtained from their lawful owner 
by means of an offence or fraud. 

The plaintiff's case is, that the pledge of these 'articles to the defendant 
Ealiy Eissen Boy was not a valid pledge, even if he acted in good faith, because 
Gopalkisto Paulit had obtained them from the plaintiff by means of an offence 
or fraud. 

The defendant Ealiy Eissen Boy's principal defence is, that the transac- 
tion in which alone he is concerned having taken place at his house, which 
is beyond the limits of the ordinary jurisdiction of this Court, the suit will not 
lie, this Court not having jurisdiction in the matter so far as he is concerned. 

I was at first much inclined to think that the defence was good. But, 
on further consideration, I think that this Court has jurisdiction. The plain- 
tiff's cause of action is really this, that although the defendant Gopalkisto 
Paulit was in possession of these articles at the time he pledged them with 
the defendant Ealiy Eissen Boy, still Gopalkisto Paulit had obtained them 
from their lawful owner by means of an offence or fraud ; and therefore the plain- 
tiff, as such lawful owner, is entitled to recover them or their value from the 
pawnee. There is no doubt the plaintiff could not prove his case against Ealiy 
Eissen Boy without showing the circumstances under which Gopalkisto Paulit 
got possession of the goods; and as all these circumstances occurred within 
the town of Calcutta, I think that a part of the plaintiff's cause of action 
did arise in Calcutta. The offence or fraud by means of which Gopalkisto 
obtained possession took place in Calcutta, and that offence or fraud is certainly 
part of the plaintiff's cause of action. ^ 

* On the issue as to whether the goods were obtained from the plaintiff by 
fraud, I think (my opinion on this point also being somewhat contrary to my 
first impression) that the plaintiff made out a primd facie case when he proved 
that he was induced to give the articles to Gopalkisto Paulit by his represen- 
tation that he took them merely on inspection for ten days with a view to 
purchasing, — and proved that a few hours afterwards these articles were 
pledged by Gopalkisto for 6,000 rupees. There is certainly some evidence of 
an offence, [270] to wit, the offence of cheating, — and at any rate there is 
evidence of what would fall under the more general term “fraud," which is 
used in s. 178. 

The case thus proved by the plaintiff is much strengthened by the evidence 
of the defendant Ealiy Eissen Boy. For he says distinctly that Gopalkisto 
Paulit represented to him that the jewels were his own, which was absolutely 
false. The acts of Gopalkisto Paulit might possibly have been capable of 
explanation. But these matters occurred twelve months ago, and no explana- 
tion of them has been offered up to this time. That being so, it is impoesible 
to come to any other conclusion than that Gopalkisto, the pawnor of ' these 
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jewels, had obtained them from their lawful owner by means of an offence 
or fraud. ^ ^ 

The plaintiff is entitled to a decree as against the defendant Kally Kissen 
Roy, as well as against the other defendant, for the jewels or for their value, 
to wit, Bs. 8,000. But then the plaintiff admits 2,000 rupees were deposited 
by Gopalkisto Paulit as security : and that money must be taken pro tanto in 
satisfaction of the Bs. 8,000. The , jewels pledged with the defendant Kally 
Kissen Boy, and which are produced in Court and valued at Bs. 8,000, do not 
include the ring which is in the receipt signed by Gopal as valued at Bs. 25Q. 

Therefore, the plaintiff is entitled to deduct those Bs. 250 from the 
Bs. 2,000 in deposit, unless the ring is returned to him. The decree against 
Kally Kissen Roy will be for the jewels produced in Court or Bs. 6,250. As 
regards Gopalkisto, the decree will be for all the jewels (i.e., all those produced 
in Court, plua the missing ring) or Bs. 6,250. 

In any event the plaintiff is entitled to costs on scale 2. 

Judgment for plaintiff, 

^ Attorney for the Plaintiff : Mr. Remfry, 

Attorney for the Defendant Kally Kissen : Mr. GillanderH. 


NOTES. 

[ Bee the remarks and opinion of Pollock and Mulla in their Contract Act under sec. 178, 
as to whether a valid pledge can be made under a contract which is voidable either on the 
ground of coercion, undue influence, misrepresentation or even of fraud.] 


[271] APPELLATE CIVIL. 

* The 9th January, 187H. 

Present : 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice Birch. 


Ekram Mundul and others Defendants 

• versus 

Holodhur Pal Plaintiff." 


Enhancement of Bent — Notice — Beng. Act VIII of 1869, s. 14 — Res judicata, 

A lease from generation to generation gave the boundaries of the land leased, estimated 
the area thereof, and fixed a certain rent per biga. It contained a condition that, if on mea- 
surement the actual quantity of land should turn out to be either more or less than the ^ti- 
mated area, the rent should be increased or decreased in proportion at the same rate per biga. 
In a suit for enhancement of rent, on the ground that the land leased contained more than 

* Appeal under s. 15 of the Letters Patent, against the decree of Mt. Justice ATNSLIE, dated 
the 29th of May 1877, in Special Appeal, No. 2697 of 1876, from the decree of Baboo 
Kristomohun Mookerjee, the Second Subordinate Judge of Nuddea, dated the 31st of August 
1876, modifying the decree of Baboo KristoBehary Mookerjee, theMunsif of Kooshtea, dated 
the 16th of August 1875. 


I CAI<;— 107 
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the estimated number of bigas, the lease being one which did not specify the period^ of the 
engagement, —HeZd, that notice of enhancement was necessary under Beng. Act VIII of 1869, 
B. 14. ^ • 

In a previous suit the present plaintiff had sued the defendant for the amount of rent 
originally fixed in the lease, and the defendant claimed in that suit to have the rent reduced 
; in accordance with the terms of the lease , and a measurement was thereupon mad e , which showed 
that the quantity of land held by the defendant was in excess of that named in the lease : 
that suit was decided in favour of the plaintiff for the rent claimed. Held^ that the measure- 
ment adopted by the Court in the former suit was not, as regards the amount of the excess, 
bidding upon the defendant, hnd that, even if it were, the fact of such measurement would be 
no sufficient notice of enhancement to the defendant. 

The facts are sufficiently stated in the Judgment appealed from, >vhich 
was as follows : — 

Ainslief J. — The defendant holds certain lands for the plaintiffi under a 
lease from generation to generation. The lease gives the boundaries of the lands. 
It estimates the area to be 47 bigas 5 cottas, and fixes the rent at Bs. 59 odd 
annas at [278] the rate of Be. 1 annas 4 a higa. It contains a condition that if 
on measurement the actual quantity of land should turn out to he either more 
or less than 47 bigas 5 cottas, the rent will be increased or decreased in propor- 
tion at the same rate per higa. 

The lower Appellate Court has held that in a case of this kind no notice 
of enhancement is required. 

It appears to me that although the case does not fall strictly within the 
terms of s. 14 of Beng. Act YIII of 1869, a notice would, nevertheless, be 
necessary. The tenant is entitled to know the amount of rent demanded from 
him for each year at its commencement : and until measurement has been 
made and notice of the result of it given to him, he would be entitled under 
this lease to hold on from year to year at the old rent of Bs. 59 odd annas ; 
but although it seems to me that he was entitled to a notice, I do not think 
that the present suit can be entirely defeated for want of notice, because it 
appears that in 1870 the plaintiff sued the defendant for rent at the rate originally 
fixed, namely, Bs. 47 annas 5. The defendant then put forward bis right to 
have the rent reduced under the terms of the lease ; and, in consequence of this 
plea^a measurement was made by the Court for the purposes of that suit. This 
in fact was a measurement which the defendant himself caused to be made 
after notice to the plaintiff under the conditions of the lease ; and therefore, by 
the terms of the lease, he must be bound by the i^esult of that measurement, 
and cannot claim to have a separate notice from the plaintiff* after he has 
himself elected to put in force that condition of the lease which reserved to 
either party a right of measurement. 

With reference to the finding of the Court in the former suit, it has been 
contended that it is not binding in the present case ; but it seems to me that it 
cannot be otherwise. A question having arisen between the parties as to vvhat 
WQpld for the future be the proper rate of rent under the condition of the lease, 
and it having been determined, according to the terms of the lease, that a certain 
quantity of land was in the occupation of the defendant, and therefore that a 
certain rent was payable by him, it appears to me that that question was neces- 
sarily tried and determined once for f^, and that neither party is at liberty to 
[278] re-open it. The case cited by the lower Appellate Court — Kobo Doorga 
pbssee v. Foyzbux Chowdhry (I. L. B;, 1 Cal., 202 ; «. C., 24 W. B., 403) 
— appears to me to govern this case precisely. 
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Then there remains the question whether the plaintiff in this case is 
entitled to recover the excess rent for 1277 (1870). As regards four annas in 
respect of that year, it is perfectly clear* that he cannot rScover it on the 
ground that when he brought his former suit for the four-anna kist of 1277 he 
was bound to sue for the whole of arrears then due to him ; but I think 
that effect must be given to the first objection in respect of the other 12 
anpas, — that is, that there was no notice of any change of the rent until after 
the end of the year 1277. It appears to me that the measurement which was 
made in the former suit must be taken as a measurement effected on the day on 
which that suit was decided in the first Court, and the measurement of the 
ameen accepted and confirmed, which was on the 6th of Bysack 1278 (18th 
April 1871). Therefore, as regards the excess rents claimed for 1277 with any 
interest thereon, the decision of the Court below must be set aside. In respect 
of the remainder of the claim, the judgment of that Court is affirmed. 

From this decision the defendant appealed. 

Baboo Kishori Mohun Boy for the Appellant. 

Baboo Shoshi Bhoosim Dutt for the Bespondent. 

The Judgment of the Court was delivered by 

Garth, C. J. — We think that this appeal should be decreed. The facts of 
the case are correctly stated in the decision of Mr. J ustice AlNSLlE ; and we 
quite agree with that learned Judge, that before the plaintiff in this case (the 
landlord) could sue the tenant for increased rent, upon the ground that the land 
demised consisted of more than 47 bigas and 5 cottas, he was bound to give 
the defendant a previous notice that the increased rent would be required of 
him. 

It seems to us that this notice was rendered necessary by s. 14 of Beng 
Act VIII of 1869 ; because we have had the lease [274] in question read, and it 
appears to be one ** not specifying the period of the engagement so that, until 
he had received^ such a notice as the section requires, the defendant could not 
be called upon to pay a higher rent than he did in the year preceding the suit. 
Mr. Justice Ainslie considers that the defendant was entitled in this case to 
some notice, though he thinks that s. 14 does not apply. But the learned Judge 
proceeds to say that the defendant did in fact have sufficient notice that^the 
increased rent was payable, because in the former suit, which the plaintiff 
brought against the defendant for rent in the year 1870, a measurement of the 
demised lands was made at the instance of the defendant, the result of which 
was that the land was foupd to contain an excess of 11 bigas 16 cottas beyond 
the quantity mentioned in the lease. 

Now, in order to see how far the defendant was bound by this measurement, 
and how far the fact that he knew of its being made was a sufficient notice 
to him to enable the plaintiff to bring this suit, we must first see what 
was the nature of the former suit. It was a suit by the plaintiff to 
recover from the. defendant the rent originally fixed by the lease. The defendant 
pleaded that the actual quantity of land was less than that estimated in tfie 
lease, and consequently that he was entitled to an abatement. In order 
to ascertain the correctness of this plea, an ameen was appointed by the 
Court to measure the land ; and the land upon measurement was found to 
contain more, instead of less, than the estimated quantity; the excess being 
11 bigas 16 cottas. Upon this the plaintiff obtained a decree, not for any 
excess rent, but for the original rent for which he had brought his suit, the 
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Judge holding very properly that he could not decree him a larger rent than he 
had claimed in his plaint. But it follows from this that the judgment in that 
suit, whatever the evidence of the acPeen or the observations of the Judge may 
have been, was only conclusive between the parties upon the question whether 
the land demised was or was not less than, or equal to, the estimated quantity. 
Whether it was more than the estimated quantity, was a question immaterial 
to the suit, and one which from the very nature of the issue the Judge could 
not, and did not, decide. Perhaps the best of this is, [276] that if the 
defendant had desired to call evidence at the trial to disprove the excess, or to 
appeal from the judgment, upon the ground that in fact the land did not 
exceed the estimated quantity, he could not have done so ; that point being 
immaterial to the purposes of the suit. 

In the case referred to by Mr. Justice AlNSLIE — Nobo Doorga Dossee v. 
Foyzbux Ckowdhry (I. L. R., 1 Cal., 202 ; s. c., 24 W. R., 403) — the point 
decided in the first suit was necessary to the due determination of the issues in 
both suits, and therefore the judgment in the one case was held to be binding 
in the other. But here it is not so. We consider, therefore, that the measure- 
ment found by the ameen, and adopted by the Court in the suit of 1870, was not, 
as regards the excess, binding upon the defendant. But even supposing it were, 
we think it clear that the judgment in the former case, although known to the 
defendant, would not be a sufficient notice to him by the landlord under s. 14 of 
Beng. Act VIII of 1869. That notice is required to be in a particular form, and 
served a certain time before any suit can be brought for the excess rent ; and the 
obvious intention of the Legislature, as it seems to us, was, that the tenant, 
before he could be sued for any higher rent than he had previously paid, should 
have notice, not only that such rent might be demandable, but that his landlord 
intended to demand it. 

The fact of the land having been measured and found to contain more than 
the estimated quantity would be no sufficient notice, in our opinion, that the 
landlord intended to insist upon the higher rent. 

We are of opinion, therefore, that the original judgment of tfie Court of First 
Instance, giving the plaintiff a decree for the original rent and rejecting the claim 
for the excess rent, was correct; and that all subsequefit judgments should be 
reversed, the defendant being entitled to his costs in all the Appellate Courts, 
and^ also of the second trial before the Munsil in tlie Court of First Instance. 

Appeal allowed. 


NOTES. 

[ RES JUDICATA—IMHATERIAL FACT- TEST — 

This case was followed by GARTH, G. J., in Raja Luckmun v. Lukkun (1878) 8 C.L.R., 74. 

There the plaintiil and defendant had entered into an agreement by which rent at a 
certain rate was to be paid if there wore an excess of area over 7,000 bigas, the estimated 
measurement. The first suit was for a refund of an excess amount of rent on the allegation 
that the tenant, the plaintiff, had been dispossessed of some 692 bigas in a suit against him 
by a third party. A measurement was made for finding whether the allegation was correct, and 
not finding whether the land exceeded 7,000 bigas and if so by how much. The area was 
found to contain upwards of 9,000 bigas. The second suit was for enhanced rent on 
the basis of this finding. A fresh finding was not held to be precluded by res judicata : — Ibid. 

** There the measurement was made in the former suit with an entirely different 
object than to ascertain whether there was any excess quantity of land beyond the 7,000 bigas. 
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It was to determine whether the case which the then ^plaintifi (the present defendant) set up 
was correct ; and although the measurement may have shown that the quantity was 
upwards of 9,000 bigas, that was not a matter jnaterial to the suif, nor one against which 
the ploiintiff in the suit could have appealed if he had wished to — Ihidlt 

In Btbssun Lall v. Chunder Doss (1879) i Cal., 886, in the first suit which was for rent, 
the question was tried whether the amount claimed (which was admitted) was payable in 
respect of a larger or a smaller area. A subsequent suit for declaration that that sum was all 
that was payable in respect of all the lands held by the tenant was hold barred. Though the 
issue might have been unnecessary (JACKSON, J.) it was raised, it was the only question 
between them and could have been appealed from (GARTH, C^J.).] 

[276] APPELLATE CIVIL. 

The 9th January, lb7S. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Birch. 

Parbutty Nath Roy Chowdhry and others Plaintiffs 

versus 

Mudho Paroe and others Defendants. 

[-=1 C. L. R. 599.] 


Jalkar — Easement — Dispossession — Limitation Act JX of 1871, s. 27, 

sched. II, art, 145, 

A jalkar is not an easement within the meaning of s. 27t of Act IX of 1871, but is an 
interest in immoveable property within the moaning of sched. II, art. 145} of that Act. Where 
the defendant had been exercising a right of fishing in certain water adversely to the plaintiff 

* Appeal under s. 15 of the Letters Patent, against the decree of Mr. Justice AlNSLIE, 
dated the 7th of June 1877. in Special Appeal No. 2219 of 187G, against the decree of 
J. O’Kinealy, Esq., Officiating Additional Judge of the 24>Pergannas, dated the 17th of June 
1876, reversing the decree of Baboo Ram DoytU Ghose, Second Munsif of Bassirhaut, dated 
the 20th January 1876. • 

t [Sec. 27 : — Acquisition of ownership by possession. — Where the access and use of light or 
air to and for any building has been peaceably enjoyed therewith, 
Acquisition of right to as an easement, and as of right without interruption, atid for 
easements. twenty years, and where any way or watercourse or the use of 

water or any other easement (whether affirmative or negative) has 
been peaceably and openly enjoyed by any person claiming title thereto as an easement and 
as of right without intorrupijion and for twenty years, the right to such access and use of 
light or air, way, watercourse, use of water or other easement, shall be absolute and 
indefeasible. 

Each of the said periods of twenty years shall be taken to be a period ending within two 
years next before the institution of the suit wherein the claim to which such period relates is 
contested, etc.] 

t [Art. 145^, sch. II, Act IX of 1871 : 

Description of suit. | Period of limitation. b^ins^o run.**^”^ 


For possession of immoveable Twelve years 
property or any interest 
therein not hereby otherwise 
specially provided for. 


jWhen the possession of the 
defendant or of some person 
through whom he claims be> 
came adverse to the plaintiff.] 
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for more than twelve years, Heldt that a suit by the plaintiff for a declaration that he was 
entitled to the exclusive right of fishing in such water was barred by limitation. 

The Judgment Appealed from, in Which the facts are fully stated, was as 
follows : — 

Alnslie, J, — The plaintiffs in this suit seek to recover the rents of a certain 
jalkar from the defendants, who in answer allege that the jalkar is the property of 
Government, and if this is not so, that they have never paid rents to, and do not 
hold from, the plaintiffs. The Judge of the lower Appellate Court has found 
that, with the knowledge, hut without the permission, of the plaintiffs, the 
defendants have been fishing in this water for at least eighteen years adversely 
to plaintiffs, and that the law of limitation bars this suit. 

It has been urged in special appeal that the plaintiffs having enjoyed 
possession through other tenants cannot be barred. I think, however, that 
where property is of such a nature that there may be equal enjoyment thereof 
by several persons at one and the same time without necessary interference one 
with another, it is not necessary for respondent to establish the total exclusion 
of the plaintiffs in order to succeed on the plea of limitation. If, as in this case, 
the defendants can show that while plaintiffs may have been enjoying profits out 
of this fishery through others, they themselves have within the knowledge of the 
plaintiff’s [277] been appropriating the entire produce of their own fishing in 
the same waters without in any way acknowledging the plaintiffs* title, they do 
in effect prove an adverse possession pro tanto. 

It was, however, further argued that possession for twenty years is 
necessary to establish a prescription. But, as the law now stands, the case 
does not fall within the provisions of s. 27 of the Limitation Act, and must 
therefore be governed by art. 145. The Judge correctly observes that the 
right claimed is not an easement ; and although in the draft of an amended 
Law of Limitation recently published the meaning of the word ‘ easement ’ 
is intended to include such claims, it has, as the law now stands, a more 
restricted meaning. 

As the Judge has found that the enjoyment of the fishery has not been by 
license or consent of plaintiffs, but, on the contrary, aoopmpaniod with a denial 
by plaintiff's of the defendants’ right to fish, and a denial by defendants of 
plaintiffs’ right to interfere with or tax their fishing, and that this state of things 
has bhen going on for eighteen years, the suit was rightly dismissed. The 
appeal is dismissed with costs. 

Baboo Chtinder Madhuh Ghose for the Appellants. 

No one appeared for the Eespondents. 

The Judgment of the Court was delivered by 

Garth, C. J. — We have felt some difficulty in coming to a conclusion upon 
this case, partly from the peculiar nature of the rights claimed by the plaintiffs, 
and partly from there being no provision in the Limitation Act of 1871 which 
appUes to, or contemplates, a suit of this nature. 

The plaintiffs claim to be entitled to an 8-anna share of a certain jalkar, 
and they pray for a declaration as against the defendants,— that they are 
entitled to receive rent from them for fishing in their jalkar ; or, secondly, that the 
defendants have no right to fish there without paying them (the plaintiffs) rent ,* 
or, in other v^^ords, that the plaintiffs are entitled to enjoy their jalkar rights 
without the defendapts* interference. 
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The Munsif very properly dismissed the first TOrtion of the plaintiffs’ claim, 
upon the ground that the defendants were not, C278J and had never claimed 
to be, the plaintiffs’ tenants. But he adecreed their clai^i in the other 
alternative, declaring in substance that the plaintiffs had a right to the share 
which they claimed in the jalkar, and that the defendants could not fish there 
without the plaintiffs’ permission. He holds that the right of fishing claimed 
by the defendants in the jalkar was at most an easement ; that the defendants, ^ 
therefore, could not become entitled to it by prescription, till they had enjoyed 
it as of right for twenty years (see Limitation Act of 1871, s. 27), and that 
their use and enjoyment of it had not been proved for more than eighteen 
years. ’ 

The Additional Judge, on appeal, reversed this decision of the Munsif. He 
held that neither the right of fishing claimed by the defendants, nor the jalkar 
rights claimed by the plaintiffs, were “ easement.” He apparently considered 
that the enjoyment of the right of fishing by the defendants was an interference 
by them with the exclusive right claimed by the plaintiffs, and ultimately 
decided that as the plaintiffs had not brought their suit to establish such 
exclusive right within twelve years of the defendants’ first interference, their 
suit was barred by limitation, and ought to be dismissed. 

The learned Judge of this Court has approved the finding of the lower Court, 
and substantially upon the same grounds. 

It has now been urged before us on appeal from his decision : Ist, that the 
jalkar which the plaintiffs claim is notin its nature “ immoveable property, or 
an interest in such property,” within the meaning pf the Limitation Act ; and 
that consequently art. 145 of the 2nd schedule to the Act does not apply ; 2nd, 
that a jalkar is an easement, to which the defendants could only become entitled 
by twenty years’ use (s. 27 of the Limitation Act) ; and Srd, that the acts of the 
defendants when fishing in the jalkar were only a series of trespasses or infringe- 
ments of the plaintiffs’ right, each of which was a successive cause of suit ; 
and that therefore the plaintiffs are not barred by limitation. 

We think, however, that the lower Appellate Courts are right in the view 
which they have taken. Whatever may be the [279] law under the present 
Limitation Act, a jalkar is clearly not an easement within the meaning of 
s, 27 of the Act of 1871. An easement is defined by Mr. Gale in his Law of 
Easements (p. 6) to be “ a privilege without profit ” which the owner of^one 
tenement may enjoy (as a right of way or of light over the land of another) ; 
but “ conferring no right to a participation in the profits arising from it.” 

Now a jalkar, on the.othbr hand, is the right to take the profits of a 
river, lake, or other water on a particular estate or tract of country ; and 
although, as was decided by Justices Jackson and McDonell in the case of 
Badha Mohun Mundul v. Neel Madhuh Mundul (24 W. E., 200), the right to a 
jalkar may not involve any actual property in the soil over which the water 
flows, it is still, we think, an interest in immoveable property within the 
meaning of art. 145 of the Limitation Act. 

We also agree with the lower Appellate Courts that the acts of the defen- 
dants in taking fish from this jalkar for so many years cannot properly be 
considered as successive acts of trespass. They appear to have been exercised 
continuously under a claim of right, and in the only way in which that right 
could be effectually asserted. Assuming that the plaintiffs’ possession of the 
jalkar consisted of the participation of the profits derivable from it, the enjoy- 
ment by the defendants of a partial participation of those profits for a long 

* 
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course of years must be considered (as Mr. Justice AiNSLiE describes it) as a 
dispossession by the defendants of the plaintiffs’ right pro tanto during that 
period. The plaintiffs ought, therefe<re, to have brought their suit within twelve 
years from the commencement of such dispossession. 

The appeal is dismissed without costs, no one appearing for Bespondents. 

Appeal dismissed. 


NOTES. 

[I. THE RULE IN THIS CASE AFFECTED BY SUBSEQUENT LEGISLATION — 

The Indian Limitation Act, 1877, introduced a definition of easement which would 
include the right oi jalkar ; and this definition is retained in the Indian Limitation Act, 1908, 
sec. 2 (6) : — 

* Easement* includes a right, not arising from contract, by which one person is entitled 
to remove and appropriate for his own profit any part of the soil belonging to 
another or anything growing in, or attached to, or subsisting upon, the land of 
another. 

Accordingly, the right of jalkar would come within sec. 26 of the Limitation Act, 1908, 
and twenty years will be the prescriptive period : — (1880) 6 Cal., 945 : G C. L., R., 269 ; (1882) 
9 Cal., 698. 

II. WHERE THE INDIAN EASEMENTS ACT V OF 1882 APPLIES— 

Sec. .3 (read with sec. 8 of the General Clauses Act, 1897) repealing the above definition 
lor the territories within which this Act extends, it is possible that the rule in this case 
might be followed in those territories. 

HI. WHAT CONSTITUTES DISPOSSESSION— 

The mere fact of trespass and misappropriation of fish from certain bhills in a zamindari 
by all the inhabitants of the villages did not amount to it : — 

“In 3 Cal., 276, some ascertained persons were proved to have been in adverse possession for 
more than 12 years of an interest in an immoveable property; in the present case, it has been 
already shown that no defined and ascertained persons have been in continuous possession 
of the fishery right in these bhills*’ : — (1882) 9 Cal., 098. 
lY. RIGHT OF JALKAR AN INTEREST IN IMMOVEABLE PROPERTY— 

Not immoveable property within the Specific Belief Act (I of 1877), sec. 9 : — (1892) 19 
Oal.^^544 F. B. See (1899) 23 Bom., 673 ; also (1887) 12 Bom., 221 ; (1894) 13 Mad., 54 ; 14 
C. L*. J., 672.1 
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£280] PBIVY COUNCIL. 

The 6th, 7th, and 8th Februai^ and 10th March, ^877. 

Present : , 

Lord Blackburn, Sir .T. W. Colvile, Sir B. Peacock, Sib M. E. Smith 

and Sir R. P. Collier. 

, Irvine Defendant ^ 

versm 

The Union Bank of Australia Plaintiffs. 

[ I. A. 86 ^L. R. a A. C. 866=46 L. J. P. C. 87=87 L. T. 176=26 (Eng.,) W. R. 682.] 

[On Appeal from the Court of the Recorder of Rangoon.] 

Batification — Company — Acts done by Directors in excess of authority. 

The ratification by a Company of particular acts done by its Directors in excess of the 
authority given them by the articles of the Company, docs not extend the powers of the 
Directors so as to give validity to acta of a similar character done subsequently. 

{fThia head-note (lives no idea at all of the point decided in the case. See our notes at the 
end of this case for the propositions laid down here.l 

This was a suit brought by the Union Bank ofAustrilia, in the Court of 
the Becorder of Rangoon, to recover money advanced by the Bank to the 
Oriental Bice Company, and to enforce an equitable mortgage on certain 
premises situated in Rangoon as a security for the advance, against the said 
Company and against the defendant William Irvine, who had purchased the 
Company’s rights and interest in the mortgaged property at a sale in execution 
of a. decree obtained against the Company by other creditors. 

By one of the articles of association of the Oriental Bice Company, which 
was formed at Melbourne under an Act of the Legislature of Victoria, corres- 
ponding in its provisiops with the English Companies’ Act, 1862, the powers of 
the Directors to borrow money on the credit of the Company, and to mortgage 
its property, were limited to a sum not exceeding in the aggregate as an existing 
debt at the same time one-half of the actually paid up capital of theComjSany. 
By another article these powers might be extended by a vote of one-half the 
shareholders given at a general meeting ; and no limit or restriction was fixed by 
any of the articles upon Jbhe power of the Company to borrow or mortgage. 

The facts of the case are set forth in their Lordships’ judgment. 

The main question raised for determination was as to the amount for which 
the plaintiff held a valid charge on the property mortgaged. 

[281] The Becorder of Rangoon, in a judgment dated the 8th October 
1876, held, that the Directors of the Rice Company had exceeded their powers 
in charging the Company’s property with a debt greater than one-half o^the 
Copapany’s actually paid-up capital. But he was of opinion that the acts of 
the Directors in borrowing in excess of their powers had been ratified by the 
shareholders. He, accordingly, gave a decree against the Rice Company io\ 
the flrmount of the debt, and ordered that, in the event of the Company failing 
to pay, the mortgaged premises should be sold, and the proceeds applied in 
satisfaction of the plaintiffs’ claim. 
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The Oriental Bice Company did not appear or answer in the suit. The 
present appeal to Her Majesty in Council was brought by the defendant Irvine, 
who sought to have the decree of the Becorder varied by a declaration that the 
charge on the Company's property in favour of the Bank was valid only to the 
amount of one-half of the actually paid-up capital of the Company. 

Mr. Cowie, Q. G., and Mr. E, Macnaghten, for the Appellant, submitted that 
there was no evidence of the shareholders of the Bice Company having ratified 
the acts of their Directors in borrowing and in charging the property of the 
Company in excess of the limit prescribed by the Company’s articles. The 
IJirectors could only pledge the property of the Company to the extent of one- 
half of its paid-up capital. The mortgage was valid only to that extent. The 
following cases and authorities were cited : Lindley on Partnership (last edn.), 
pp. 780, 782 ; Hutton v. The Scarborough Hotel Company (2 Drew and Sm., 521 : 
and 4 De G. S, & J., 672) ; The Electric Telegraph Company of Ireland, Troup's 
case (29 Beav., 353), SkUdHoare's case (30Beav., 225) ; Be Pooley Hall Colliery 
Company {21 L. T. (N. S.), 690 ; W. N., 1869. p. 255] . 

Mr. Benjamin, Q. C., and Mr. W. Murray for the Bespondents. — The 
limitation of the powers of the Directors to borrow on the credit of the 
Company was not a limitation on the general powers of the Company itself. It 
merely restricted the agency [ 282 ] of the Directois. Acts done by the Directors 
in excess of that limitation might, under the articles of association, be validated 
by the sanction of the shareholders. Whether the Directors had exceeded their 
authority was a matter between them and the shareholders, and did not affect 
third parties. The Bank had notice that the Directors of the Company had 
power to borrow and to mortgage under certain conditions. It was not 
necessary for it to enquire further; it might aussme that these conditions had 
been observed. They referred to The Phosphate of Lime Company v. Green 
(L. E., 7 C. P., 43), Royal British Bank v. Tarquand (5 K. & B., 248 ; 6 E. & 
B., 327), Story on Agency, § 250. 

Mr. Macnaghten replied. 

Their Lordships took time to consider their Judgment, which was 
delivered by 

Sir B. Peacock. — This is an appeal from a decree of the Becorder of 
Bangoon in a suit in which the respondents, suing in the name of their Inspector, 
were plaintiffs, and the appellant was one of the defendants. 

The suit was brought to recover the sum of 15,296^. 175. 6d,, for money 
advanced by the Bank to the Oriental Bice Company^ Limited, and to enforce 
an equitable mortgage as a security for the advances. 

The plaintiffs prayed, amongst other things, that it might be declared that, 
by virtue of the deposit by the Company of certain title-deeds and the agree- 
ments accompanying the same, they were entitled to an equitable lien or 
mortgage upon certain messuages and premises situate in the townof Bangoon 
for securing the repayment of the said sum of 15.2962. 175. 6d., £nd that upon 
non-payment of that amount the defendants might be foreclosed from their 
equity of redemption in the said premises, or that the said premises might be 
sold, and the proceeds applied in payment of the said sum or such other sum as 
the Court might find to be due to the plaintiffs, with interest and costs. 

The Coimpany were made co-defendants in the suit, but they did not 
appear or defend. 
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X288] The defendant (appellant) claimed the property under a purchase at 
a sale in execution of a decree against the Company, by which he acquired the 
right, title, and interest of the Gompany^and nothing mor^ That purchase 
was made on the 31st May 1872. 

The principal question to be decided is, what is the sum for which the 
Union Bank is entitled to a charge upon the property. On the part of the 
Bank it was contended that they are entitled to a charge fur the full amount 
claimed ; and on the part of the defendant (appellant), that the charge is 
limited to the amount of one-half of the actually paid-up capital of the 
Company, which paid-up capital the appellant in his written statement alleged 
was never more than 17,100/. 

There was some discussion at the hearing as to what really was the actual 
amount of the paid-up capital. Their Lordships then expressed their opinion 
upon the point, and stopped the learned counsel for the respondent. They 
were of opinion that it should be taken at 17,100/., the amount found by 
the learned Eecorder. ♦ 

The Company was originally formed in the Colony of Victoria by articles 
of association, dated the 2r5th of April 1861, and on the 18th of August 1864 
it was duly registered as a Company limited by guarantee under an Act of the 
Legislature of Victoria, which followed and adopted the provisions of the 
Companies* Act, 1862. By that registration the Company, by virtue of the 
section of the Colonial Act, corresponding with s. 196 of the Companies* Act 
of 1862 became subject to all the provisions, so far as they are applicable to 
the present case, of the Colonial Companies* Apt, in the same manner in all 
respects as if it had been formed under that Act. 

The articles of association contained no restriction or limitation on the 
Company’s power of borrowing. As regards the Directors, however, their 
authority to borrow was limited ; for it was expressly stipulated by article 60 
of the association, which were registered under the Companies’ Act, and of 
which the Bank was bound to take notice, “ that, subject and without prejudice 
to the power therein given to the meetings of shareholders, and the conditions 
and restrictions therein contained C284J the Directors for the time being 
should have, amongst Others, the following powers, — that is to say, the power 
of borrowing and taking up, on the credit of the said Company, or of its 
property, any sum or sums of money from time to time, but so, nevertheless, 
that the total amount to be so taken up should not exceed in the aggregate, as 
an 3xistinQ debt at the same time, one-half of the then actually paid-up capital of 
the said Company, and that ior the purpose of securing any sum or sums which 
might be so borrowed by* the Directors, they should be at liberty to mortgage, 
with or without power of sale, and otherwise to charge and incumber, all or any 
part of the property, estate, and eifects, real and personal, of the said Company, 
and to accept, make, or indorse, any bill of exchange or promissory note on 
behalf of the said Company, or to overdraw the account of the said Company 
at their bankers, or to execute and give any bond, covenant, or other obligation 
binding the said Company, and the affairs and concerns of the said Company, 
both in India and Victoria and elsewhere, and that the entire andjsole 
management, conduct, and regulation of the business and affairs of the said 
Company, both in India and Victoria and elsewhere, according to the provisions 
and subject to the restrictions of the said articles of association, should be con:; 
flded to, and be under the direction of, the said Directors for the time being, 
who should have and might exercise ail the powers which might be exercised 
by the whole of the shareholders.'* 
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It was, therefore, clearly beyond the authority of the Directors to borrow 
or take up, upon the credit of the Company as an existing debt at the same 
time, an amount pr amounts exceedifig one-half of the actually paid-up capital 
of the Company. ' There is no doubt that the authority of the Directors, limited 
as it was by the articles of association, was capable of being extended under 
the provisions of article 31. But by that article one-half of the votes of all 
the shareholders given at a general meeting called for the purpose was 
necessary. 

The article is in the following words : — “ One-half of the votes of all the 
s^iareholders given at a general meeting called for the purpose shall be compe- 
tent and necessary to make, to enlarge, extend, rescind, alter, or repeal, wholly 
or in part, all or any of 1888] the provisions or powers herein contained, or 
to remove any Director or trustee, or to increase or diminish the number of 
Directors; but upon all other questions or business to be transacted at any 
meetings (except as herein specially mentioned) a majority of the votes of the 
shareholders present in person or by proxy and not declining to vote shall 
decide.” ^ 

It was not contended that the authority of the Directors either to borrow 
or to mortgage was ever extended at a general meeting of the shareholders 
called for the purpose, but it was contended by the learned Counsel for the 
respondents, that the limitation of the power of borrowing and of mortgaging, 
contained in article 50, was merely a limitation of the authorit^rof the Directors 
conferred by the same article ; that it was not part of the constitution of the 
Company, which, if the Company had been originally formed under the Com- 
panies ' Act of 1862, must have been contained in the memorandum ; and, 
consequently, that it was not a limitation of the general powers of the Company, 
or of the whole body of shareholders ; and that the acts of the Directors in 
excess of their authority might be ratified by the Company and rendered 
binding. 

Their Lordships are of opinion that the above contention is correct, and 
they will proceed to consider whether the acts of the Directors in borrowing 
in excess of their authority wore ever duly ratified by the Company. 

m 

The learned Becorder considered that there was sufficient evidence to 
show that the shareholders acquiesced in and approved of the acts of the 
Diredtors in borrowing and mortgaging, and he relied upon what took place at 
the half-yearly meetings held in 1868 and 1869. 

A ratification is in law treated as equivalent to a previous authority, and 
it follows that, as a general rule, a person, or body of persons, not competent 
to authoriise an act, cannot give it validity by ratifying it.'*' 

By the 21st of the articles it is provided that an ordinary half-yearly 
meeting shall be held during the months of October and April in each year. 
By the 22nd, that an extraordinary general meeting may be called at any time 
for a special object. By the 25th, that a notice shall be sent to each share- 
hol^ [S86] stating the day and place of the meeting, and also the business 

* [This passage should be read with what follows at 2B6. In Chrant v. United Kingdom 
Smtchback Bailway Company (1888) 40 Ch. D« 185 C. A. Lord Justice COTTON observed : — 
** Two passages in Irvine v. Vmon Bank of Australia were referred to. Being in the 
judgment, they must be taken together, and they appear to me to express what I have said 
— ^that power to do future acts cannot be given to Directors without altering the articles, but 
that a ratification of an unauthorized act of the Directors only requires the sanction of, an 
ordinary resolution of a general meeting, if the act was within the powers of the Gompaiiy.**] 
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proposed to be transacted thereat.'* By the 26th, that at every general half- 
yearly meeting the accounts and a statement of the Company's affairs, &c., 
shall be laid before the shareholders, and such meeting may examine, allow, 
and confirm, or reject the accounts and report of the Directors dr auditors, so as 
to bind all the members for the time being of the Company, and all persons 
claiming under them." The notice that a half-yearly meeting was to be held 
would sufficiently indicate that it was for the purposes mentioned in article 26, 
but would not indicate that it was for any other purpose. 

The report of the Directors referred to in article 26 seems to their Lord- 
ships the same thing as the statement of the Compagiy's affairs previously 
mentioned in the same article. There is nothing in the articles requiring thS 
Directors to circulate the reports among the shareholders before the meetings. 
There is no evidence in the case that the reports were in fact circulated before 
the half-yearly meetings, and the form of the reports bearing dates on the days 
of the half-yearly meetings looks as if they were produced for the first time 
when laid before those meetings. 

Their Lordships think that ft would be competent for a majority of the 
shareholders present (though not a majority of the shareholders of the Com- 
pany), at an extraordinary meeting convened for that object, and of which 
object due notice had been given, to ratify an act previously done by the 
Directors in excess of their authority ; and they are not prepared to say that, 
if a report had bcten circulated before a half-yearly meeting distinctly giving 
notice that the Directors had done an act in excess of their authority, and that 
the meeting would be asked by confirming the report, to ratify the act, this 
might not be sufficient notice to bring the ratification within the competency 
of the majority of the shareholders present at the half-yearly meeting.**' 

But if the object was to give the Directors in future an extended authority 
beyond what is given by article 50, their Lordships think that it would be an 
alteration of the provisions contained in the articles which, under clause 31, 
that could [ii873 only be made by a vote of one-half of all the shareholders 
of the Company. 

There is a wide distinction between ratifying a particular act which has 
been done in excess of authority and conferring a general power to do similar 

•[Seo per SWINFEN EADY, J., in Boachoek Proprietary Company, Limited v. Fuke, (1906), 
1 Ch. 148 

• 

The argument that Bigby had not served two complete years was based on the contention 
that his election or appointment by Fuke on February 3, 1903, had not been duly ratified or 
confirmed by the Company in general meeting on August 10, 1903, because sulhoient notice 
had not been given that the matter *would be dealt with at that meeting. The report of the 
Directors is dated July 31, 190^, and was sent out with the notice convening the ordinary 
general meeting for August 10, 1903. The report contains this paragraph : ‘Directors — You 
will be asked to ratify the election of Mr. C. D. Bigby as a Director ; also to elect a new 
Director,’ and the notice convening the meeting states that the meeting will be held for the 
purpose of receiving the Directors’ report, and accounts, to June 30, 1903, and the election of 
Directors and auditojrs. In my opinion this was sufficient notice to the shareholders of the 
intention to bring before the meeting the ratification of Mr. Bigby ’s election. See Irvine v. 
Union Bank of Aitstralia, where Sir BARNES PEACOCK said that their Lordships are not pre- 
pared to say that if a report had been circulated before a half-yearly meeting distinctly giving 
notice chat the Directors had done an act in excess of their authority, and that the meefffiig 
would be asked by confirming the report to ratify the act, this might not be sufficient 
notice to bring the ratification within the competency of the majority of the shareholders 
present at the half-yearly meeting.*’ 

In my opinion this report and notice given amounted to sufficient notice of the business 
which was intended to be brought forward at the meeting, namely, to ratify the election of 
Mr. Bigby.] 
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aotg in future. This distinction must be borne in mind in considering whether 
the ratifications at the half-yearly meetings of particular acts done previously to 
those meetings gave validity to act^ of a similar character done subsequently. 
For instance, it is important in considering whether the ratification at the 
half-yearly meeting held on the 30th April 1868, of the act of the Directors in 
borrowing 13,000i., when 10,0()0/. previously borrowed remained unpaid, if 
made out. so far extended the powers of the Directors as to authorize them to 
take up, as an existing debt at the same time, a further sum of 23,000/. when 
the sums of 13,000/. and 10,000/. should have been paid otf, notwithstanding the 
provisions of article 31, which rendered the votes of one- half of all the 
^shareholders to be gi>fen at a general meeting necessary to enlarge or extend 
any of the powers contained in the articles. 

Their Lordships are of opinion that the r itification at a half-yearly meeting 
of a particular act in excess of authority would not extend the authority of 
the Directors so as to authorizo then te do similar acts in future. 

Their Lordships have now to apply the above principles to the facts 
of the case. 

The moneys claimed in the present suit ware advanced in February 1871, 
10,000/. under the letter of credit No. 130, and 5,000/. under the letter of 
credit No. 135. The balance remaining duo of all sums previously advanced 
*^by the Bank had been reduced at the end of 1870 to 8/. 8.<. The last general 
half-yearly meeting of the Company was held on the 13th October 1869. At 
that meeting the Directors submitted their report for the period ending the 
30th June 1869, and that report was adopted. According to the evidence the 
letter of credit No. 153 was issued on the 9th September 1869. The fact of 
the Directors having obtained that letter of credit could not and did not appear 
in the report of the Directors for the period ending June 1869, and the act of 
obtaining that letter of credit or of borrowing [2SS] money thereon does not 
appear to have been ever reported or made known to the shareholders, or 
ratified by them. The claim, therefore, as to that 5,000/. must be rejected, 
unless the ratification of the act of the Directors in obtaining previous letters 
of credit for 10,000/. and 5,000/. Nos. 130 and 141, as stated in the report of 
29th October 1868, which was ratified at the half-yeariy meeting held on that 
date, authorized the Directors to obtain the letter of credit No. 153 after the 
letter of credit No. 141 of the 11th September 1868, for 5,000/., referred to in 
thaC^ report, had been paid off. 

Their Lordships are of opinion that the ratification of the report of 29th 
October 1868 did not authorize the Directors to obtain the letter of credit 
No. 153, or to borrow the 5,000/. now claimed as having been advanced thereon 
on the 11th February 1871, The sura of 5,000/. advanced on the 17th Feb- 
ruary 1871, on letter of credit No. 153, must, therefore, be disallowed. 

The only item remaining to be considered is the 10,000/. advanced on the 
11th February 1871, on the letter of credit No. 130. That letter of credit, 
according to the evidence, was obtained on the 23rd December 1867. It 
authorized the Chartered Bank of India, Australia, and China, in Rangoon, they 
then being the agents there of the Union Bank, to honour the Bice Company’s 
drafts through their manager, Mr. Jamieson, on the Union Bank of Australia in 
London, to the extent of 10,000/., at any time until the ^9th March 1869, 

The obtaining of that letter of credit was mentioned in the report of the 
Directors, presented at the meeting of the 29th October 1868. 
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The following is the statement contained in the report : — In addition to 
the Bank credit for 10»000{., with which Mr. Jamieson had been hitherto 
furnished to enable him to conduct the fipjincial wants at B^ngoon, another 
credit for 6fl00L has been forwarded, which Mr. Jamieson advises will be of 
great assistance in his operations." That repQrt was read and adopted at the 
said meeting. 

It did not necessarily follow, because a letter of credit for 10,000Z. was 
obtained, that the Directors would act upon it, in [289] violation of article 50 
by taking up upon it an amount exceeding in the aggregate as an existing debt 
at the same time more than one-half of the paid-up capital of the Company. The 
Directors did not exceed the authority conferred upon them by the articles oi 
association by obtaining the letter of credit ; the excess of authority was in 
taking up upon it a sum in excess of the amount which they were authorized 
to borrow. 

Under the letter of credit a sum of 5,000Z. might have been taken up and 
paid off. and then another sum of 6.000Z. taken up under it, without an excess 
of authority. 

At the time of the adoption of the report, on the 29th of October 1868, 
the letter of credit then existing was to expire on the 29th March 1869. It 
was not mentioned in the report that the credit obtained was to expire on that 
day, but every shareholder must hftve known that letters of credit, in practice, 
are for a limited time. It is not at all unusual, but it is not a matter of course, 
to extend the time if the original credit has not been acted upon. 

Even if the adoption of the report mentioning the credit for lO.OOOZ. 
authorized the borrowing at one time of the whole amount (which their Lord- 
ships are disposed to think it did not), it by no means follows that it 
authorized the renewal of the letter of credit and the acting upon it after the 
time originally limited had expired. 

There was nothing in the report to lead to the supposition that the 
Directors had any intention to renew the letter of credit or to borrow money 
upon it after the 29th March 1869. The shareholders present at the half- 
yearly meeting might have had very good reasons for con sidering that it was ex- 
pedient to obtain a lettepof credit for 10,000^., or even to borrow upon it 10,000/. 
at one time during the currency of the letter of credit, without considering 
whether it would be prudent or advisable to borrow 10,000/. at one tin^p on 
the 11th February 1871, more than two years after the date of the meeting of 
October 1868, and when the Company might possibly consist of an entirely 
different body of shareholders,. 

But however this may be, their Lordships are of opinion that there was 
no evidence to show that any sufficient notice of the [290] substance or effect 
of the reports, which were intended to be presented at the half-yearly meetings 
above referred to, was given to the shareholders of the Company in pursuance 
of the 25th clause of the articles of association so as to lead the absent share- 
holders to know, or even to imagine, that the Directors intended to report that 
they had exceeded their authority, or that, by the adoption of the report of the 
Directors, to be laid before the meeting, an act of the Directors, in excess of 
their authority, could be rendered binding upon the whole body of shareholders. 

Their Lordships being of opinion that the act of borrowing in excess of 
authority was never ratified, it is not necessary to consider whether, if it had 
been duly ratified, the property of the Company would have become charged 
as a security for the repayment of the amount. 
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The case of The Boyal Brituh Bank v. Turquand (6 E. & B., 248) and 
the same case in error (6 E. Sc B., 327), were cited in the bourse of argument 
to show that t^e excess of authority was a matter only between the share- 
holders and the Directors, and that it does not affect the rights of the Bank. 
In that case it was said by 0. J,. Jbbvis : “ We may now take it for granted 
that the dealings with these Gompanies are not like dealings with other partner- 
ships, and that parties dealing with them are bound to read the Statute and 
the deed of settlement ; but they are not bound to do more. The party here 
(that is in Turquand' s case) on reading the deed of settlement would find 
not a prohibition from ^borrowing, but a permission to do so on certain condi- 
tions.” In the present case, if the Bank had referred to clause 50 of the 
articles of association they would have found that the Directors were expressly 
prohibited from borrowing beyond a certain amount. 

The case of The Royal British Bank v. Turquand (5 E. Sc B., 248) was 
decided with reference to a Company registered under 7 and 8 Viet., c. 110, 
and Chief Justice jERViS remarked that the lender, finding that the authority 
might have been made complete by a resolution, would have had a right to 
infer the fact of a resolution authorizing that which on the face of the docu- 
C291] ment appeared to be legitimately done. In the present case, however, 
the Bank would have found that, by the articles of association, the Directors 
were expressly restricted from borrowing beyond a certain amount, and they 
must have known that if the general powers vested in the Directors by article 
50 had been extended or enlarged by a resolution of a general meeting of the 
shareholders under the provisions of s. 31, a copy of that resolution ought, in 
regular course, to have been forwarded to the Registrar of Joint Stock Com- 
panies, in pursuance of s. 53 of the Companies' Act, and would have been 
found amongst his records."^ 

Their Lordships are of opinion that the learned Recorder was correct in 
holding that this case is different from that of The Boyal British Bank v. 
Turquand (5 E. &, B., 248). 

It is unnecessary to consider what would have been the rights of the Bank 
if the amount which they advanced had not been more than one-half of the 
actual paid-up capital, but had been advanced at a time when an unpaid debt 
on account of moneys previously borrowed from other persons, together with 
the money lent by the Bank, would have exceeded the amount which the 
DirSetors were authorized to borrow. In the present case, the 10,000Z. and 
5,000Z. were both lent by the Bank itself. 

It was argued that the advances made by, the Bank under the letter of 
credit did not amount to a lending bf the Bank or a borrowing by the 
Directors. There is nothing in that objection. If, however, it was not a 

♦ i&eeper STIRLING, J., In re London and New York Investment Corporation, (1895) 
2 Cb. 860 at 871 

“ It is said that they must be taken to have had notice that a special resolution sanc- 
tioning the issue of the preference shares had not been passed, because if it had been passed 
a copy of such resolution ought, in accordance with s. 53 of the Gompanies Act, 1862, to have 
been found in the office of the J^gistrar of Joint Stock Gompanies. Such a view of the legal 
poiiition appears to be sanctioned by what is laid down in Irvine v. Union Bank of AustreSia 
* * Notwithstanding these oiroumstances, 1 am not persuaded that the rights 

of the preference shareholders were affected thereby. Such notice as they had of the absence 
of a special resolution was constructive only ; and if, in point of fact, the preference share- 
holders were ignorant of the omission, and such ignorance is attributable as it seems to be in 
the present case to the frame of the prospectus issued by the Company, I do not think that 
mere constructive notice would prejudice their rights against the Company whatever might be 
the effect of such notice as against third parties.'*] 
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borrowing, the i^irectors had no power to pledge the property sought to be 
affected by the equitable mortgage as a security for the repayment of it. It 
was only for securing moneys borrowed that the Directors were authorized to 
mortgage or charge the property of the Company. 

For the above reasons their Lordships 'are of opinion that the plaintiffs 
are not entitled as against the defendant to a charge on the property beyond 
the amount of one-half of 17,100Z , the paid-up capital of the Company. 

The amount, therefore, allowed to the plaintifi s by the decree of the lower 
Court must be reduced, and their Lordships will hunjbly advise Her Majesty 
that the decree be reversed, and that it be declared that the plaintiffs hSd 

a valid equitable mortgage on the property mentioned in the plaint for the 
principal sum of 8,560i. only. 

It was objected at the hearing on the part of the appellant that the decree 
ought to have been for a foreclosure, and not for a sale, but at the close of the 
case their Lordships were informed that the property had been sold under the 
decree, and that the money had been deposited in Court ; and that the appel- 
lant does not object to the sale. 

Their Lordships will, therefore, further advise Her Majesty that it be 
ordered that the costs of the suit in the lower Court, both of the plaintiffs and 
of the defendant respectively, as taxed by the lower Court, be paid to the said 
parties respectively out of the proceeds of the sale of the property which are 
now in Court, and that out of the balance of such proceeds there be paid to the 
plaintiff's a sum of rupees equivalent, at the rate of exchange current between 
Bangoon and England at the time of the filing of the suit, to the principal sum of 
8,650f., with interest thereon at the rate of 8 per cent., from the 5th of October 
1872, to the date of the sale of the property, together with a proportionate part 
of the accumulations, if any, of the proceeds of the sale, and that the residue 
of the said proceeds and of the accumulations thereon, if any, bo paid to the 
defendant, appellant. 

The respondents must pay the costs of this appeal. 

Decree varied. 

Agents for the Appellant : Messrs. Latvford and Waterhouse. 

Agents for the Eospondents : Messrs. Murray, Hutchins d Co, 


NOTES. 

. ’[COMPANY LAW. 

A. -THE HEADNOTE. 

As the headnote to this case is extremely defective, we give below the propositions of 
law laid down in this case : — 

1. IMPLIED POWERS OF BORROWING— 

The power of borrowing may arise by implication : — 3 Cal. 280 at 283 — 285. 

II ACTS ULTRA VIRES OF DIRECTORS AND INTRA VIRES OF COMPANY— ^ 

1. Where the Articles of a certain incorporated Company required authorisation by 
special resolution for the Directors to borrow in excess of the powers conferred on them, held 
that such borrowing without a special resolution was ultra vires of the Directors, and 
invalid. 

2. Where such act in excess of authority is intta vires of the said Company, it may render 
the same valid by ratification of its meeting 3 Cal., 280 at 285 and 286. 


1 OAL.— 109 
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III. RATIFIOATIOir OF k FARTIOUL&R ACT AMD ALTERATIOR OF FOWERB - 

1. A ratification of a particular act does not authorise doing similar acts in future. There 
is a wide distinction between ratifying a particular act which has been done in excess of 
authority and conferring a general power to do similar acts in future : — 3 Gal., 280 at 287. 

2. To give powers for similar acts in future would be altering the articles and this could 
ij be done only at meetings convened m prescribed : — 3 Gal., 280 at 286. 

lY. WHAT MAT BE RATIFIED— BY WHOM- 

A ratification is in law treated as equivalent to previous authority and it follows that 
as a general rule, a person or body of persons not competent to authorise an act cannot give 
it validity by ratifying it : — 3 Cal., 280 at 285. 

Y. G0N8TRUCTIYE HOTIGE OF G0NDITI0N8 ATTAGHED TO P0WER8- 

Constructive notice of acts and omissions in respect of conditions attached to powers is 
presumed as well whore the powers are dependent on resolutions that require to be filed with 
the Registrar of Joint Stock Companies under the Companies’ Act as where such conditions 
are defined in the Articles : — 3 Cal. 280 at 291. 

YI. OBITER— NOTICE OF BU8INE88 TO BE TRAN8ACTED— 

Their Lordships are not prepared to say that if a report had been circulated before a half- 
yearly meeting distinctly giving notice that the directors had done an act in excess of 
their authority and that the meeting would be asked by confirming the report, to ratify the 
act, this might not be sufficient notice to bring the ratification within the competency of the 
majority of the shareholders present at the meeting : — 3 Gal., 280 at 286. See as to this (1906) 
1 Gh., 148. 

YII. FACT8— 

Where a Bank advanced money to an incorporated company on pledge of securities by 
the Directors for an amount in excess of their powers of borrowing which was however 
within those of the company and for which they should have been specially authorised by a 
resolution that should be filed under the Companies Act with the Registrar of Joint Stock 
Companies, held that the Bank had constructively notice of the limits 6f authority and that 
the security for the excess amount was invalid. 

Where there was a previous ratification, the particular act thereby authorised was good, 
but it did not enure to authorise similar acts subsequently thereto. 

B.— NOTES. 

I. D18TINGT10N BETWEEN WHAT 18 ULTRA YIRES OF THE COMPANY AND 

WHAT 18 ULTRA YIRE8 OF THE D1RECT0R8- 

If a corporation has no power or capacity with respect*to a particular matter, other than 
what is expressly given to it by provisions which themselves lifiiit the extent of suohoapaoity 
or power ; then such limitation is itself an essential part of the capacity or power, and is 
effectual against any one. Instances are where a corporation has no implied power to borrow 
and its express power limits the amount — a borrowing in excess is simply invalid. But this 
is not so where there is an implied power and the attempt is made to limit the exercise of 
this in amount ” : — Brice on UUra Virest 3rd£dn., p. 617. 

II. WHAT MAY BE RATIFIED— 

i 

Agreements, proceedings, acts, etc.,’made, done or concurred in by the managing body, 
and a fortiori by subordinate agents, ultra vires of such body or agents, but itUra vires of 
the corporation may be ratified or be confirmed by acquiescence.” ” The above proposition 
seems fully established without qualification ” : — Brice on Ultra VireSf 8td Edn., p. 632. 

As to what is sufficient to show knowledge and acquiescence, see Ho Tung v. ” Mon on** 
Inswrcmce Co«, (1902) A. C. 232. 
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111. DUTIMCTIOH BETWEEN BATIFICATIOM OF AM DMAUTHORIBED ACT AMD AM 
ALTEEATIOM OF THE ASTIOLEB— 

** The power to do future acts cannot be given to Directors without altering the articles, 
but a ratification of an unauthorised act of the Directors only requires the sanction of an 
ordinary resolution of a general meeting if the act is within the powers of the company : — 
Per Lord Justice COTTON in Qrani v. United Kingdom Switchback Railways Company 

(1888) 40 Gh. D., 188 at 180. 0. A. 

The ratifying a particular contract which had been entered into by the Directors with- 
out authority and so making it an act of the company is quite a difierent thing from altering 
the articles. To give the Directors power to do things in future which the articles did qot 
authorise them to do, would be an alteration of the articles, but it is no alteration of the 
articles to ratify a contract which has been made without authority — ibid, 
lY. CONSTRUCTIVE NOTICE OF LIMITS OF POWERS— 

Although the general rule is that persons dealing with a company are not to be troubled 
with inquiry as to internal management, this case [(1875) L.R., 7 U. 869] lays down that 
notice of the limitation on power is presumed where such limitation is containd in the 
memorandum or articles of as.sociation and of resolutions that should be filed with the 
Registrar: — 3 Cal. at 291. See (1895) 2 Ch., 860 at 871 extract from which are given at 
p. 3 Cal., 291. Where the claim is through another without notice, see (1904) 1 Ch., 82 ; (1901) 
1 Ch., 110. 

y, NOTICE OF RESOLUTIONS BEFORE MEETINGS— 

See on the point left undecided by Sir BARNES PEACOCK at 3 Cal., 286, the case of 
Bosckock Proprietary Company, Limited v. Fuke (1908) 1 Ch., 148 extracts from which are 
given at that page. 

Notice need not specify why the meeting was called : — Grant v. United Kingdom 
Switchback Railways Co.. (1888) 40 Ch. D, 135.] 


[293] APPELLATE CIVIL. 

The 9th Axigust, 1877. 

Present : 

Mb. .Tustice White and Mr. Justice Mitteh. 


Bhago Bibee and others Defendants 

, versus 

Bam Kant Hcfy Ghowdhry and others Plaintiffs.'' 


Sale for arrears of Revenue — Under-tenure, Suit to avoid — PermaneiU 
Settlement — Structures and Improvements within the meaning of 
excep. 4 to s. 37 of Act XI of 1869 — Decree for ejectment. 

In a suit to avoid an under-tenure by the purchasers at an auction-sale for arrears of 
Government revenue, the defendants contended that the tenure was crested prior^o the 
Permanent Settlement, and that some portion of the lands comprised in it were covered with 
permanent structures and improvements, and that, accordingly, it was protected under excep- 
tions 1 and 4 to s. 87 of Act XI of 1869 ; but the lower Court gave a decree to the plaintiffs and 

* Special Appeal No. 1892 of 1676, against the decree cf Baboo Nobin Chunder Pal, 
Second Subordinate Judge of Chittagong, dated the 29th May 1876, modifying the decree of 
Moulvi Ali Ahmud, Munsif of Sitakoond, dated the 30th April 1875. 
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^ Annulled the under-tenure. Held by WHITE, J., that, notwithstanding a party may fail to 
show that his tenure was created prior to the Permanent Settlement, yet he is entitled to the 
benefit of the 4th exception in respect of^ny permanent structures that may be upon his 
holding. 

Brojo Soondur Bimas v. Oouri Pevsattd Roy (S. D. A., Dec, 1852, p. 645) followed. 

Moonshi Serajal Islam for l)he Appellants. 

Babu Aukhil Chunder Sen for the Respondents. 

The facts and arguments in this case are fully set forth in the Judgment of 

' White, J. — This was a suit brought by the special respondents against the 
special appellants (who are grouped together as first party defendants in the 
first Court) to avoid an undertenure in certain villages, part of an entire mehal, 
which the respondents had jointly with second party defendant purchased at a 
Government revenue sale, and which villages, on partition, fell to the [204] 
share of the respondents. The written statement of the added defendants, 
Sohina Bibi and Nowa Bibi and Korban Ali, which embodies the case of the 
special appellants, after stating that a certain portion of the lands claimed are 
not in their possession or belong to their undertenure, as regards the rest of 
the disputed lands (comprising 6 kanees 5 gandas), claims in effect the benefit 
of the exceptions in s. 37 of Act XI of 1859. It is alleged, first, that the 
undertenure comes within the first exception, as it is a mokurari taluk held at 
a fixed rent from the time of the Permanent Settlement ; and, secondly, that 
there are permanent holdings and other improvements on the disputed lands, 
which are further protected by the 4th exception of s. 37 of Act XI of 1859. 

In proof of the antiquity and nature of the undertenure, the defendants 
produced an old talukdari potta of the 15th Jait 1155 M., and certain dakhUas. 

The first Court did not pronounce any decided opinion as to the genuineness 
or otherwise of these documents, but was of opinion that the potta, if proved, 
was not of sufficient antiquity to establish the defendants’ claim to exemption 
under the first exception. Being, however, of opinion that the defendants 
were at all events entitled to a right of occupancy in the lands comprised in 
the potta, the first Court held that the plaintiffs could not recover khas posses- 
sion, and were only entitled to rent, and decreed accordingly. 

The lower .\ppellate Court has reversed the decree, and awarded to the 
plaintiffs possession of the lands, and thus in effect annulled the under-tenure. 

Two objections are taken by the defendant No. 1 in special appeal : one is, 
that the Judge has defectively investigated their claini to exemption under the 
first exception in s. 37, inasmuch as he has not found* whether their potta and 
dakhilas are genuine or the reverse, and inasmuch as it mainly depends upon 
the result of that enquiry whether their claim to exemption is made out or 
not. The judgment of the lower Appellate Court on this point runs thus : — 
" The defendants’ taluk does not come under the exceptions mentioned in s. 37, 
Act XI of 1869. Whatever right they had having been sold at auction for 
[293} arrears of rent, all the incumbrances formerly imposed have ceased to 
exist. Hence, whatever may be the length of their possession, it cannot be 
maintained.” 

We think the objection taken by the special appellants is well founded. 
The first Court came to no positive finding as to the proof of the potta and 
dakhilas ; but decreed in favour of the defendants on other grounds. We are 
unable to gather from the decree of the lower Appellate Court how it has,j|ealt 
with the documentary evidence , adduced by the defendants, or whettor. it 
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considered it at all ; or if it held the potta to be proved, what weight it gave to 
it in its decision, or whether it gave it any weight. If the potta is found to be 
genuine, it is certainly a document of the utmost^ importance [p the case, for it 
appears to be confirmatory of a previous potta, and although its date falls 
short of the date of the Permanent Settlement by a short period of time, the 
document, if genuine, furnishes ample evidence from which the Court may 
presume that the undertenure existed at the time of the Permanent Settlement. 

As the potta purports to be more than thirty years old, its mere production 
constitutes prmd facAe proof of its execution, if it is produced from the proper 
custody ; and if the potta is produced by the special appellants and relates tC 
the undertenure, of which they are, and their predecessors have been, in pos- 
session, the custody is proper. The law on the subject, which is similar to the 
English law, is to be found in s. 9 of the Indian Evidence Act, 1872. We 
draw attention to the above matters, because the first Court appears to have 
fallen into errors on both these points. 

We may add also that the first Court was mistaken in supposing that the 
defendants in this case had a right of occupancy irrespective of their under- 
tenure. No such right was claimed or proved by the defendants, and such a 
right cannot be presumed to exist merely because the defendants have occupied 
for a long period of time under a taluki potta. 

The second objection taken is that, assuming the under tenure not to fall 
within the first exception of s. 37, yet that, as regards so much of the lands 
comprised in it as is covered with permanent buildings and other improvements, 
the defendants are [296] entitled to exemption from ejectment under the 4th 
exception of that section. 

It has been decided by this Court in the case of Shaik Tofail Ally v. Bam 
Kant Boy Chowdhry (1 Special Appeal No. 1796 of 1876 unreported) and three 
other appeals of the same year, that, notwithstanding a party may fail to show 
that his tenure comes within any of the first three exceptions of s. 37, yet that he 
is entitled to the benefit of the 4th exception in respect of any dwelling-houses 
or other permanent structures that may be upon his holding. These decisions 
are based upon an old decision of the Sudder Dewany Adawlut in the case of 
Brojo Soondur Biswas v. Gouri Persaud Boy (S. D. A., Dec., 1852, p. 645). 

If this matter had not been the subject of previous decision by this Court 
and of the late Sudder Court, I should not, speaking for myself, be prepared to 
accede to this interpretation of s. 37 without much further argument on the 
point. But as there appears to be no conflicting decisions on the point, and 
the rulings of this Court have unquestionably a tendency to encourage 
improvements on the land, and to mitigate the severity of the Revenue Sale 
Law, I am willing to acquiesce in their application to the present case. 

The claim of the special appellants under the 4th exception of s. 37 is to be 
found in the 4th paragraph of the defendants’ written statement to which I 
have above referred. It mentions, amongst other things, land for nij culti- 
vation, but that item does not come under the exception. As regards 1/tie 
remaining items contained in that paragraph, the lower Appellate Court must 
enquire into their existence, and in the event of its finding that in consequence 
of non-proof of the existence of the undertenure at the time of the Permanent 
Settlement, the plaintiffs are entitled to annul the undertenure, the Court will 
limit the recovery of possession b> the plaintiffs to such lands comprised in 
the tenure as are applied to agricultural purposes ; but as regards the remaining 
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land on which any structures are erected or improvements made of’ the 
character mentioned in the 4th exception of s. 37, the Oourt will declare the 
first party defe];)dant8 entitled to retain the same, they paying rent for the 
same. 

[897] The result is, that the decree of the lower Appellate Court will be 
set aside, and the suit remanded in order to pass a fresh decision in accordance 
with the above directions, after finding upon the following issues 

1. Whether the potta and dakhilas of the defendant No. 1, or any of 
them, are proved, and, if proved, are genuine ? 

2. If the potta b6 genuine, whether the undertenure of the defendants 
existed at the time of the Permanent Settlement? 

3. If the undertenure did not exist at the time of the Permanent Settle- 
ment, whether any and what structures and improvements within the meaning 
of the 4th exception to s. 37 of Act XI of 1859 have been erected or made upon 
any of the lands comprised in the tenure ? 

4. If so, how much of the lands are applied or appropriated to agri- 
cultural purposes, and how much to the structures and improvements above 
mentioned ? 

5. What rent shall be paid by the defendants for the lands appropriated 
to such structures and improvements ? 

Costs will abide the result. 

Mittep, i.—l concur in this order of remand, and only desire to add as to 
the second point that if the lower Appellate Court finds any portion of the 
tenure used for the purposes mentioned in the 4th exception to s. 37, he is to 
except that portion from the decree of ejectment which the plaintiff may 
recover on the defendants’ failure to prove that the tenure existed before the 
Permanent Settlement. 

Case remanded. 


NOTES. 

[ACT XI OF 1859, S. 87, CL. 4- 

(a) Though doubts were expressed as to the soundness of this ease, it is settled that 
the benefit of this clause can be availed of when the other clauses do not apply 

(1908) 9 C. W. N., 882. 

'(&) It does not matter whether the improvements have been effected by the present holder 
or by some previous occupier : — (1881) 8 Gal., 110. 

(c) Leases though not expressly for gardens are within this clause : — (1888) 12 Gal., 827. 

id) The benefit of the fourth exception must be limited to^improvements effected bond fide 

and to permanent buildings erected, before the revenue sale, and should not be 
conceded to anything subsequently constructed, or which appears to have been 
constructed merely for the purpose of defeating the rights of an auction- 
purchaser : — (1881) 8 Gal., 110. 

ie) The purchaser must avoid the encumbrances, before the estate should vest in him 

free from them, and where a second sale was held consequent on his default, 
he could not avoid them ; — (1908) SI Cal., an. 
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[8983 APPELLATE CIVIL. 

The 11th Septeniher, 1877. * 

PBrfsENI: , 

Mb. Justice Jackson and Mb. Justice White. 


Surdharee Loll Plaintiff 

verms 

Mansoor Ally Khan and others Defendants.’^' 


Jurisdiction — Appeals — Sonthal Pergamias — Act XXXVII of 1855, 
ss. si, 4— Act XIV of 1674r-Act XV of 1874. 

The High Court has no jurisdiction to entertain appeals in civil suits tried in the Sonthal 
Pergannas. 

♦ 

The facts of this case, so far as they are material appear in the judgment 
of the Court. 

Baboo Rally Mohan Dass for the Appellant. 

Baboo Sremath Dons and Baboo Qootoo Doss Banner jee for the Bespondents. 

Jaoksoili J. — This is an appeal from the judgment and decree of Mr. 
G. T. Manson, Deputy Collector, also called Extra Assistant Commissioner of 
Bajmehal, which is admittedly and entirely within the Sonthal Pergannas. 
The appeal is valued at Bs. 5,922. 

By Act XXXVII of 1855 of the Governor-General in Council, the Sonthal 
^ Pergannas were removed from the operation of the general laws and 
regulations of the Bengal Code, except so far as was thereinafter provided. 

By s. 2f of that Act the administration of civil justice was vested in oilicers 
to be appointed by the Lieutenant-Governor of Bengal. There was a proviso 
that all suits beyond the value of Bs. 1,000 were to be tried and determined, 
according to the general laws and regulations, in the same manner as if that 
Act had not been passed. 

The 4th I section declared that all decisions in civil suits passed by such 
officers to the extent of the powers conferred [290] on them were final, azfd it 

* Regular Appeal No. 254 of 1876, against the decree of C. T. Manson, Esq., Extra 
Assistant Commissioner of Rajmehal, in Zilia Bhagalpore, dated the 24th of July 1876. 

t[ Sec. 2 The administration of civil and criminal justice, and the collection of the 

revenue, not being permanently-settled land 
Administration of justice and collection revenue, within the said districts, are hereby 
of revenue vested in such officers. vested in the officer or officers to be so 

appointed. Provided that all civil suits, in 
which the matter in dispute shall exceed the 
Proviso as to suits exceeding the value of value of one thousand rupees shall be tried 
Rs. 1,000. and determined according to the general laws 

and regulations, in the same manner as if 
this Act had not been passed. Provijled 
Collection of permanently- settled land also, that all permanently-settled land 
revenue. revenue shall be collected and paid at the same 

places and in the same manner as if this Act 
had not been passed.] 

t [ See. 4, Cl. 1 : — All decisions in civil suits and sentences in criminal cases, which shall 
be passed by such officer or officers, to the extent of the powers 
Decisions to he final. which may he from time to time conferred upon them respective- 
ly by the Lieutenant-Governor of Bengal, according to the 


871 



«I.L.S. 8 Cal. 800 subdhabeb loll v . mansoob ally khan & c . [1877] 

was made lawful for the Lieutenant-Governor to direct that an appeal shall 
lie in any class of civil suits or criminal trials from any officer appointed 
under the Act ^o any other officer appointed under the same. There was 
separate provision made for appeals joeing allowed in like manner by the 
direction of the Lieutenant-Governor between the officers of those pergannas 
inter se, and authority was also reserved to direct that any class of criminal 
trials should be referred for sanction to the Sudder Court. The eQ^ect of these 
sections, it seems to me, was absolutely to take away the right of kppeal 
under the general law in all civil suits tried and determined in the Sonthal 
Pergannas, save only, in such cases as might be provided for by order of the 
Lieutenant-Governor of Bengal ; and it does not seem to be the case that theT 
Lieutenant-Governor, by his order, did make any case tried in the Sonthal Per- 
gannas appealable to the Sudder Court. That was the state of the law down to 
1874, when, on the 8th December 1874, Act XIV and Act XV were passed, the 
one called " The Scheduled Districts Act,” and the other “The Laws* Local 
Extent Act.” By the former of these Acts, the Sonthal Pergannas find their 
place among the Scheduled Districts of Bengal, and Act XXXVII of 1855 was 
repealed. By the second of these Acts, s. 3, the Acts mentioned in the first 
schedule, one of which is the Code of Civil Procedure, Act VIII of 1859, were 
declared to be in force throughout the whole of British India except the 
Scheduled Districts, and it is only by the provisions of the Code of Civil Pro- 
cedure that, generally speaking, the right of appeal arises in civil suits and 
proceedings. That being the general state of the law, it would lie upon the 
appellant to show that* according to s. 8, cl. (c), of the Laws* Local Extent 
Act, that any Act or Begulation allowing general right of appeal had been pre- 
viously extended, or had been declared to be in force, in any of the Scheduled - 
Districts. That I think is not very likely, considering that the very essence of 
Act XXXVII of 1855 was to take away such appeals, and consequently it would 
be for the appellant to show* that, by any other Regulation made before or 
since the passing of Act XV of 1874, an appeal to the High Court had been 
[800] specially allowed. Nothing of the kind has been brought to our nooice. 
It appears to me, therefore, that, so far as our present information extends, we 
have no jurisdiction to entertain an appeal, and that the appeal must be dis- 
allowed. Considering first our warrant of jurisdiction, and in the next place 
that the objection which has been taken was suggested by the Court, we think 
the dismissal of the appeal should carry no costs. 

mite, J.— It appears to me that we have no jurisdiction in this case. 
Under Act XV of 1874, the Sonthal Pergannas is one of the Scheduled Districts 
to which Act VIII of 1859, viz., the Civil Procedure Code, does not extend. 

provisions of this Act, shall be final. Provided that no sentence of death, pasped by any 
such officer, shall be carried into effect until it shall have been 
Proviso. confirmed by the Sudder Court, and provided also that it shall be 

lawful for the said Lieutenant-Governor to direct that an appeal 
shall lie in any class of civil suits or criminal trials from any officer appointed under this 
Act, to any other officer appointed under the same, and also to direct the officer or officers 
appointed under this Act, to refer to the Sudder Court for sentence any class of criminal trials. 

* Cl. 2 ; —Upon the receipt of any criminal trial, referred to the Sudder Court under 
Clause 1 of this section, the said Court shall, without submit- 
Prooedures on references ting the proceedings for the futwa of their Law Officer, proceed 
to the Sudder Court. to pass final judgment, or such other order as may seem to the 

Court requisite and proper, in the same manner as if the trial 
had been referred in ordinary course by a Sessions Judge ; and in any case in which sentence 
of death passed by an officer under this Act shall be transmitted to the Sudder Court for 
confirmation, the said Court may either confirm the same or pass such other judljinent 
warranted by law as may appear to the said Court to be just and proper.] 
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Looking to the exceptions mentioned in a. 8 of Act XV of 1874, it is possible 
that, notwithstanding this, Act VIII of 1859 may, prior to Act XV of 1874 
coming into force, or subsequent thereto,* have been extended to, or declared to 
be in force in, the Sonthal Pergunnahs by the Governor-General in Council 
or the Local Government. But it is for the appellant to satisfy the 
Court on these points, which he has not done. Primd facie, therefore, 
the ^jurisdiction of this Court is taken away, and the appellant not having 
shown that Act VIII of 1859 was, before or after 1874, extended to the Sonthal 
Pergunnahs, we must hold that we have no jurisdiction. 

Appeal dismissed. • 

NOTES. 

[ See Sorhqjit v. Gonest (1884) 10 Cal. 761.] 

[8 Cal. 800] 

APPELLATE CIVIL. 

The 6th July, 1877. 

Present : 

Mr. Justice Birch and Mr. Justice B. C. Mitter. 

Bhoobun Chunder Sen One of the defendants 

versus 

Bain Soonder Surma Mozoomdar and others Plaintiffs.] 

Sale for arrear of refoemie — Suit to set aside — Fra'iid — Act XI of 1859 — Limu 
tation - Agent — Contract Act (IX of 1872), ss. 1 82 and 135 — Form of decree. 
When one of fleveriil co-sharers fraudulently contrived to have an estate brought to sale 
for arrears under Act XI of 1859, and purchased it in the benami of his son, — Held, that 

•[Sec. 8 : — Nothing herein contained shall — 

(a) bar the power of the Governor-General in Council or the 
Savings. • Local Government, under any law for the time being 

in force, to extend to any place any Act mentioned in 
the said first schedule ; 

(b) extend any Act empowering the Local Government to extend the same or any part 

thereof, or affect in any manner the exercise of such power ; 

(c) affect the operation of any Act or Regulation heretofore extended to or declared to be 

in force in any of the Scheduled Districts ; 

(d) revive any enactment which has been repealed either generally or with reference to 
some special subject ; 

(e) repealed by Act VIII of 1887 ; 

(f) repealed by Act XII of 1891 ; 

{g) extend Act No. IX of 1861, to any part of the territories subject to the government of 
the Governor of Bombay in Council ; 

(h) repealed by Act VIII of 1887 ; 

(i) extend to the villages mentioned in the schedule to Act No. IV of 1868 any la^not 

now in force therein ; 

(j) extend to any of the towns of Calcutta, Madras and Bombay, any law not now in 
« force therein ; 

(k) affect the operation of any enactment not mentioned in any of the schedules hereto 
annexed.] 

t Regular Appeal, No. 139 of 1876, against the decree of Baboo Nobin Chunder 
Ghose, Roy Bahadoor, Second Subordinate Judge of Zillah Mymensingh, dated the 17th of 
March 1876. 


I CAIi.— 110 
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another co-sharer aggrieved by the sale could maintain a suit to have the property recon- 
veyed, though the period limited by s. 33 C^Oi] of Act XI of 1859, and art. 14 of the second 
schedule to Act IX of C671, for a suit to set afide the sale, had expired. 

Suit to set aside an auction-sale held under the provisions of Act XI of 
1869 on the ground of fraud. 

The plaintiffs alleged that they jointly with the second defendant were 
owners of a certain settled mehal ; that the second defendant, who was also 
their agent, they being purdanashin ladies, fraudulently allowed the Govern- 
ment revenue of their portion of the estate to fall into arrears ; that he led the 
other co-sharers, who were ready to make the payment on their (the plaintiffs') 
behalf to suppose he was going to save the estate from sale ; but that instead of 
doing so, he allowed the estate to be put up for sale without notice to the 
plaintiffs, and on the day of sale, the 30th December 1872, after making false 
representations to those present as to the condition of the estate, purchased in 
the name of his son, the third defendant, for a small consideration. The 
plaint was filed on the 31st March 1875. The second and third defendants 
pleaded, inter alia, that the suit, being to set aside a sale for arrears of Govern- 
ment revenue, should have been brought within one year from the date on 
which the sale was confirmed by the Commissioner, and that, not having 
been so brought, it was liable to be summarily dismissed. The plaintiffs 
obtained a decree in the first Court. 

The third party-defendant appealed to the High Court. 

Baboo Rally Mohun Dass^ Baboo Bhoobun Mohun Dass, and Baboo Jogesh 
Chundet Dey for the Appellant. 

Baboo Mohini Mohun Boy and Baboo Nullit Chiinder Sen for the 
Bespondents. 

The following Judgments were delivered : — 

Birchy Jt (after stating the facts, continued as follows): — I do not treat 
the suit as one brought to annul the sale on the ground of its having been 
made contrary to the provisions of Act XI of 1859. What the plaintiff seeks 
to establish in this suit [302] is, that by the fraud of the defendant they have 
been deprived of their property, and they ask to be relieved from the effect of 
that fraud and to be placed in the position in which they were before the 
auoti(9n sale took place. To such a suit the provisions of Act XI of 1859 in 
restriction of suits to annul sales cannot, in my opinion, be extended. We 
have to look to the general law of limitation, and treating this as a case for 
relief on the ground of fraud, the suit is clearly within time. [His Lordship 
then proceeded to deal with the facts of the case.] * ^ 

The Subordinate Judge has decreed the suit and ordered that the plaintiffs 
obtain possession of the share claimed with costs and interest thereon from 
defendants 2 and 3. He has also made the said defendants liable for the costs 
of Government with interest. 

1 take the same view of the evidence as the Subordinate Judge has. But 
I thhik that the form of the decree must be different. Our order will be, that 
the defendant No. 3 do reconvey to the plaintiffs the property which is the 
subject of this suit, upon receiving from them the sum of Bs. 220 with 
int^est thereon at 4 per cent, from the date of payment thereof ; that 
the cost of the stamp for conveyance apd the registration thereof be bprne 
by the defendant No. 3 ; that in default of the conveyance being executed within 
two months from the date of this decrecy the conveyance be execmted by the 
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Oourt, the ooet of the transaction being added to the costs of this appeal. 
The order of the lower Court is modified^ The costa in thi^Court to be borne 
by defendant No. 3 with interest at 6 per cent. The order of the Subordinate 
Judge as to costs in the lower Court will stand. 

Mitter, J.— I am also of opinion that the plaintiffs in this case upon the 
facts, which appear to me to have been satisfactorily established by the evidence, 
are entitled to recover possession of the share of the zamindari for which this 
suit has been brought, and to obtain a conveyance of the same from the 
defendant-appellant. • • 

Although in the plaint there is also a prayer for the reversal of the auction- 
sale, I do not think that, under the circumstances of this case, that prayer can 
be granted, 

[308] In this view of the case, it does not fall within the provisions of 
art. 11 of the second schedule of the Limitation Act, or s. 33 of the Bevenue Sale 
Law. It should be considered simply a suit to obtain a certain relief on the 
ground of fraud, and consequently art. 95 is applicable to it. Putting the 
case, therefore, in the most favourable position as regards the defendants, the 
knowledge of the fraud cannot possibly date back further than the date of the 
auction sale. The present suit having been brought within three years from 
that date is, therefore, not barred by limitation. 

The mehal seems to have been sold for an arrear of five annas of the 
revenue kist of September 1872. It is stated by the plaintiffs that Bhim 
Narain, second defendant, father of Bhoobun Oh'under, defendant No. 3, the 
appellant before us, was entrusted by all the co-sharers with the entire manage- 
ment of the estate ; and that it was his duty, therefore, to see that the whole 
of the revenue due in that kist was paid. But upon the evidence I am not 
prepared to say that this part of the plaintiffs' case has been established. I am 
inclined to believe that it was not a premeditated default on the part of any one 
of the co-sharers to further a fraudulent scheme. It was merely the result of 
an accidental negligence on the part of some one of the co-sharers. It is deposed to 
by the plaintiffs* witnesses themselves that one Hurry Dass Ghuckerbutty was em- 
ployed by some of the co-sharers, for instance, Wooma Soondery and Bissessuri, 
two of the plaintiffs in this suit, to deposit in the Oollectorate their propor- 
tionate shares of the revenue. The evidence as to the whole mehal being in the 
possession of Bhim Narain on behalf of the rest of the co-sharers is neither 
clear nor satisfactory. But upon the evidence I am satisfied that, shortly 
before the day of the sale, the defendant Bhim Narain undertook to make an 
attempt to save the meha4 from the impending auction sale by putting in an 
application io the Collector under s. 6 of the Bevenue Sale Act on behalf of ail 
the oo-sharers. 

The learned pleader for the appellant has drawn our attention to several 
discrepancies in the depositions of the plaintiffs’ witnesses upon this point, 
but these discrepancies, far from [309] affecting their credibility, appear to me 
to be such as would naturally occur in the statements of truthful witnesses 
speaking to events which had happened some time before. 

1 am of opinion, therefore, that it has been well established in this case that 
before the auction sale Bhim Narain undertook to make an application on 
behalf of all the oo-sharers under s. 6 of Act XI of 1859. He was employed 
for this purpose by one of the co-sharers, viz., Badha Kissen Surma Mozdom- 
;dar, a witness in this case, and Haranund Nundi, another witness of the 
plaintiffs, who came to Nusseerabad on their behalf to protect their interests 
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after the mebal had fallan into arrears. Bhim Sein, I think, having accepted 
this engagement, Ijecame an agent '\of the plaintiffs for this special purpose 
within the meaning of s. 182^ of the Contract Act. It is said that this was a 
mere gratuitous offer on the part pf Bhim Sein, and there was no consideration 
for it. But that circumstance would not take away from him the character 
of an ** agent " see s. 185.’*' 

Now it is clear from the evidence that Bhim Sein intentionally, and with a 
view to cause wrongful loss to the plaintiffs and equally wrongful gain to 
hiffiself, neglected to perform his duties as an agent." He not only omitted 
to make an application to the Collector as he undertook to do, but by fraudulent 
misrepresentations prevented others from making a similar application on behalf 
of the plaintiffs. 1 entirely concur with the lower Court in its opinion that 
the statements of the plaintiffs* witnesses, Chunder Nath Dey, Bam Gopal Nag, 
and Brojnath Bose, are fully reliable upon this point ; they proved beyond 
doubt that, on the day of auction sale, Bhim Sein in the Collector’s cutcherry 
showed them a petition which he said he would present to the Collector as 
soon as he would come to Court. They went away with this assurance. 

It is evident from the deposition of the plaintiffs’ witness No. 4, Juggo- 
bundhoo Bose, that these representations were falsely made by Bhim Sein to 
successfully carry out a fraudulent scheme of purchasing this mehal in 
the benami of his son. He had with him at that time a muktarnamah executed 
by his son, who was not at Nusseerabad, but at his house, which was at some 
[8051 distance from that place, empowering the witness Juggobundhoo to bid for 
the property at the impending auction sale. Then we have the fact clearly 
established that when the Collector came to Court, he did not make even any 
show of attempt to save the property. These facts leave no reasonable doubt 
in my mind that Bhim Sein accepted the agency on behalf of the plaintiff's to 
make an application under s. 6 of Act XI of 1859 with a view that he might 
with more facility carry out his intention of purchasing the property himself. 
This was clearly a fraud against the plaintiffs, and under these circumstances 
it seems to me just and equitable that Bhim Sein should not be allowed to reap 
the benefit of his fraud. The plaintiffs are therefore entitled to the relief 
proposed to be given by my learned colleague. 

Appeal dtsmisced. 


NOTES. 

tPBAUD OF CO-SHARERS. 


I. LIMITATIOH— 

{a) Where a plaintiff, one of several co-sharers, has lost his property by reason of the 
fraud of his co-sharers who by a contrivance purchased the property the 
need not bo formally set aside ; but the plaintiff may obtain relief by getting the 
property reoonveyed to him ; art. 95 applicable, not art. 12 (1907) 84 Cal. 241 : 

« (1909) 13 0. W. N.. 518 ; (1902) 1 C. L. J.. 665. 


* Agent * and * principal ’ 


OoiMuderation not neees* 
sary. 


*£Sec. 182 : — An agent is a person employed to do any act for 
another, or to represent another in dealings with third persons. 
The person for whom such act is done, or who is so represented, 
is called the principal.] 

t[Seo. 186 consideration is necessary to oresde aigf^ 

agency.] 
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(6) Co-sharer defaulting, brought estate to sale and purchased it himself in the name of 
others dissuading intending bidders. It was held that this did not constitute 
fraud, as the defendants in no waf prevented the plaiiftiSs from becoming 
aware of the existence of the arrcar or from paying it oi!, as he could if be 
chose.’* This case was distinguished on thd ground that there was an undertaking 
to apply to the Collector to save the mehals from the impending sale : — (1889) 16 
Cal., 194. 

II. REMflDY-NOT BY SETTING ABIDE SALE, BUT BY RECONVEYANCE OR 
DAMAGES— 

(а) Where a sale under Act XI of 1859 took place through the fraud of the purchaserdn 

collusion with the owner’s servant, a suit to set aside the sale will not lie, but a 
suit may be brought for damages or reconveyance against the purchaser : — (1883) 
10 Cal., 63=13 C. L. R., 131. 

(б) Where several of the purchasers were innocent and bmm fide purchasers, the 

remedy of reconveyance was refused ; — (1904) 32 Cal., 111. 

(c) No suit for setting aside the sale in respect of a portion only : — (1905) 9 C. W. N., 
805.] 


[8 Cal. 805 ] 

APPELLATE CIVIL. 

The 27th Avgust, 1877. 

Present : 

Mr. Justice Kemp and Mr. Justice Lawford. 


Kudoniee Dossee and others Defendants 

versus 

Joteeram Kolita Plaintiff.'" 


Hindu Law — Divorce — Established custom. 

Where a Hindu husband sued his wife for restitution of conjugal rights, and the dcfen> 
dant pleaded divorce, it was held^ that though the Hindu law does not contemplate divorce, 
still in those districts wheje it is recognized as an established custom, it would have the 
force of law. 

The plaintiff' in this case, who was a Hindu inhabitant of Assam, «ued 
the female defendant, one of the special appellants in the High Court, for resti- 
tution of conjugal rights. The defendant, among other pleas, averred that the 
plaintiff had divorced her, am} had executed a deed to that effect, and that he, 
consequently, was not entitled to maintain this action. 

[306] the Munsif dismissed the case of the plaintiff, holding that there 
was a custom in the Province of Assam for men and women to assent to 
divorce by deed in this way.” On appeal, the Judge held that the Hindu law of 
Bengal proper applied to Assam, and inasmuch as the Hindu law forbids divorce, 
even if such a custom should exist, of which there was no evidence, it would not 
override the law. Accordingly, he reversed the decision of the Munsif, and 
awarded a decree to the plaintiff. The defendants preferred a special apperfi to 
the High Court. 

Baboo Bhoobun Mohun Dass appeared for the Appellant. 

The respondent did not appear. 

. *S^ial Appeal No. 2812 of 1876, against the decree of W. E. Ward, Esq., Officiating 
:<iudgii of Assam, dated the 6th September 1876, reversing a decree of Baboo Huro Kanto 
iftttniia, the Munsif of Qewhatty, dated the 30th March 1876. 
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GOLUKNATH MISS^R 


The Judgment of the Gourt was delivered by 

Kempi Jt (who, after stating tl^e faots, continued as follows) : — In special 
appeal it is contended that the Judge committed an error in law in holding that 
in Assam a Hindu cannot divorce his wife, and that he has also erred inlaw in 
holding that a custom, if proved, cannot have the force of law so as to override 
the Hindu law ; further, that if the Judge thought there was no evidence of the 
custom, he should have remanded the case to the first Gourt for the purpose 
of taking evidence on that point. We think that the Judge was right so far in 
holding that the Hindu law does not contemplate divorce ; but we think that he 
was clearly wrong in holding, as he has done, broadly, that a custom, even if 
established, cannot override the general provisions of the Hindu law. There 
can be no doubt that the Hindu law has been affected in particular districts 
by particular usages, and these usages have hitherto been respected unless clearly 
repugnant to the principles of Hindu law — see page 387 of Shama Ghurn’s 
Vyavastha Darpana. The text lays down that “ reason and justice are 
more to be regarded than mere texts, and that wherever a good custom exists 
it has the force of law." 

We, therefore, think that the Judge was wrong in holding, as he has done, 
that even if the custom were established, it would not affect the Hindu law. Now 
the Munsif has found that there is evidence of this custom, and that it exists 
in the vprovince, [307] and we think that the Judge ought to have found on 
that part of the case, namely, whether the defendant No. 1 had established the 
custom set up by her in her defence. We, therefore, remand the case to the 
Judge to come to a finding on that point, taking evidence if necessary. Gosts 
to follow the result. 

Appeal allowed. 


NOTES* 

[HINDU LAW -DIVORCE — 

I. Divorcse may be permitted by the customary law (1876) 1 Bom., 347 ; (1894) 17 Mad., 

479. See (1899) 23 Mad., 171. 

II. See also the Native Christian Marriage Dissolution Act, XXIV of 1666, for divorce on 

account of conversion to Christianity.] 

[8 Cal. 807] 

APPELLATE GIVIL. 

The 14ih September, 1H77. 

Present : 

Mb. Justice Jackson and Mr. Justice White. 


Goluknath Misser Plaintiff 

versm 

Lalla Prem Lai and others Defendants. 


Mortgage, Effect of subsequent mortgage — Extinguishment — Merger. 

' A creditor holding a mortgage on the lands of his debtor does not necessarily surrender 
that mortgage, or lower its priority, by taking a subsequent mortgage, including the same 
lands with other lands, for the same debt. Whether the earlier mortgage becomes merged and 
extinguished or not is a question of intention. 

' * Special Appeal, No. 2054 of 1876, against ths decree of E. S. Mosely, Esq., Of&qptinir^^ 
Judge of Zilla Bhagalpore, dated the 6th July 1876, affirming the decree of Baboo 
Matey, Sudder Munsif of that district, dated the 4th of December 1875. 
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Baboo Mohini Mohm Boy^ Baboo Taruchnath Dutt, and Baboo Jtiqgud- 
doollabh Basack for the Appellant. ^ ^ 

Mr. B, E, Twidale and Baboo Taruchnath Palit for the Bespondents. 

The facts of this case are sufficiently stated in the Judgment of the Court. 

White, J. (Jackson, J., conewring). — It appears that in this case the 
defendants (who are grouped together as No. 1) borrowed from the special 
appellant (who is the plaintiff in the suit) on the 13th of Srawun 1271 F.S., 
BtS. 295 at 2 per cent, per mensem, and by a mortgage bond of that date, in 
order to secure the payment of that sum with interest, mortgaged to the plain- 
tiflT certain land which is described in the mortgage bond [308 j as “20 bighas 
of ' Inglis* land belonging to us exclusively” (meaning defendants No. l), — 
“ that is to say, 10 bighas out of 50 bighas in Mouzah Kuchia, and 10 bighas in 
Mouzah Dowlutpore.” Certain payments on account of the interest were made 
as appears by the endorsement on the bond ; but in 1278 F.S. the whole of the 
principal sum and a large arrear of interest still remaining unpaid, the parties 
came to an adjustment of account, when Rs. 500 was found to be due for prin- 
cipal and interest upon the foot of the bond, and thereupon the defendant No. 2 
executed to the plaintiff another mortgage bond to secure payment of the Bs. 500 
with interest on that sum at the reduced rate of 1 per cent, per mensem. This 
second bond is dated the 2l8t of Bysack 1278 F.S. It mentions the previous 
mortgage bond, and the properties mortgaged by it are the same as those in the 
previous mortgage bond, with the addition of another 10 bighas out of the 50 
bighas in Mouzah Kuchia. The schedule annexed to the bond states in effect 
the mortgaged properties to be 30 bighas of land composed of 20 bighas out of 
50 bighas in Mouzah Kuchia and 10 bighas in Dowlutpore. 

Shortly before this second mortgage bond was executed to the plaintiff, 
namely, on the 9th of Assin 1277, the defendants Nq. 1 mortgaged the whole 60 
bighas of land to the special respondent (who is defendant No. 2) for Bs. 1,550 
with interest at Re. 1-4 per cent, per mensem. The mortgage was in the form of 
conditional sale, and provided that, on failure to pay that sum together with the 
interest within four years, defendant No. 2 was to be at liberty to foreclose 
the mortgage and take •possession of the property sold. The property in the 
respondent’s conditional sale is described as 50 bighas in Mouzah Kuchia 
and 10 bighas in Mouzah Jamulpore, which is another name for Dowlutpore. 

On default being made, the defendant No. 2, in December 1873, took 
proceedings to foreclose the mortgage, which* resulted in his getting into 
possession of the whole 60, bighas. 

The plaintiff brings this suit to establish a lien or charge in his favour upon 
30 bighas of the land in the possession of defendant No. 2, and he claims 
Bs. 7,268 as the amount due upon the footing of his second mortgage bond : 
at the same time [809] he insists in his plaint that his previous mortgage of 
1271 continues in force. 

As the doctrine of tacking does not prevail in the mofussil of this Presi- 
dency, the plaintiff cannot avail himself of his second mortgage, which was 
subsequent to the conditional sale to the defendant No. 2 ; but the question 
remains whether, by reason of the plaintiff having taken the second mortgage of 
1278, he has lost the priority which at the time when the conditional sale was 
he unquestionably had under his previous mortgage of 1271 ; in other 
whether his previous mortgage has become merged or extinguished by 
mi subsequent mortgage. 
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Both the lower Courts have held that s. 62 * of the Indian Contract Act, 
1872, applies, an^d that the prior mortgage has become extinguished, and the 
plaintiff’s suit has accordingly been dismissed. 

I am unable to agree in the conclusion which they have arrived at. It 
depends upon the intention of the parties whether or not the earlier security has 
become merged or extinguished in the later one, and I think that the nature 
of the transaction and the acts of the parties, as well as the documents them- 
selves, show that, in the present case, there is no such intention. There is 
nothing in the mortgage bond of 1278 which indicates that the plaintiff meant 
to forego the benefit of the security created by the mortgage bond of 1271. On 
the other hand, it refers to that previous mortgage as a then subsisting security. 
The bond of 1271 was not cancelled or returned to defendants No. 1, but has 
continued all along in the possession of the plaintiff, and has in point of fact 
been filed by him with his plaint. It is very improbable that the plaintiff, when 
adjusting the account of what was due upon the foot of the mortgage in 1278, 
and finding a large sum to be due for arrears of interest, and taking in conse- 
quence another mortgage of the same lands together with others, should 
relinquish, or intend to.relinquish, his original and earlier security. 

It is argued, however, that the property mortgaged is not the same, and 
therefore that a substitution of securities must have been Intended, and a 
consequent extinguishment of the prior mortgage has taken place. 

[8103 I think this argument is founded upon a misapprehension of the 
real nature of the transaction. 

The mortgage bond of 1271 gives the plaintiff the security of 20 bighas 
of land, namely, 10 out of 50 bighas in one village (which is a native expres- 
sion for one-fifth of the land in that village) and 10 bighas situated in another 
village. The mortgage bond of 1278, which is made when the debt had become 
increased by large arrears of interest, extends the plaintiff’s security to 30 
bighas of land, — namely, 20 out of 50 bighas in the first village (which is 
equivalent to two-fifths of the lands in that village) and the same 10 bighas 
out of the second village. That the 10 bighas in Dowlutpore, the second 
villfij^ge, are the same lands already mortgaged by the first bond there can be no 
doubt, and as to the two-fifths of the land in Kuchia, the first village, that 
must be taken to mean, in the absence of all evidence to the contrary, the one-fifth 
already mortgaged by the first bond and an additional one-fifth of the land in 
the village ; this latter one-fifth being mortgaged ^o the plaintiff for the first 
time by the bond of 1278. 

The transaction which took place between the plaintiff and the defendants 
No. 1 in 1278 was not intended to be, nor in point of fact was, a substitution of 
the later mortgage for the earlier one, but a giving of further security in conse- 
quence of the original debt having become increased by large arrears of unpaid 
interest, and therefore no merger or extinguishment of the previous mortgage in 
the later one has occurred. The circumstance that the original debt was iii the 
mortgage bond of 1278, augmented by the addition to it of the arrears of intereati 
and that the interest upon the aggregate debt was reduced, appears to m^.^to 
make no difference on this question, which is one of merger of securities. 

Contracts changed, *CSec. 69 ; — If the parties to a oontraot agree to 

rescinded or altered need a new oontraot for it, or to rescind or alter it, the origini^t)^|^ 
not be performed. not be performed. J ^ 
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Id Tenison v. Sweeny (1 Jo. and Lat., 717), where the same question arose, 
Sir Edwabd Sugden, afterwards Lord St. Leonards, made the following 
remarks : — ** Then another point was staAed that, as the suc&essive mortgages 
were for. the sums secured by the former mortgages and for the sums subse* 
quently advanced, the old securities were merged in the new, and that the 
, judgment-[311]creditor had a right to come in before the last mortgage. That 
is a very novel view of the operation of the deeds. I have had considerable 
experience in this particular department of the law, and I never before heard 
of such a doctrine. It is clear that the former mortgages continued untouched 
and operative, notwithstanding the new mortgages, and the new mortgages were 
for the purpose of letting in the further advances upon the property. Nothing 
could be more alarming to creditors than that a doubt should be thrown out 
whether, by taking a new security for their old debt and for further advances, 

' they do not prejudice their original securities.** See also Miln v. Walter (2 Y. 
and 0. Oh., 354 and 361, before Vice-Chancellor Knight Bruce). 

As the original mortgage is, in my opinion, not extinguished, and the 
defendant acquired the 60 bigas of land subject to that mortgage, the appeal 
should be allowed with costs, and the following decree substituted for the one 
made my the first Court, that is to say, declare 10 bigas out of 50 bigas, or 
one-fifth of the lands in Mouzah Kuchia, in the possession of the defendant 
No. 2, and 10 bigas of the lands of Mouzah Dowlutpore, also in the possession 
of defendant No. 2, are well charged with the payment to the plaintiff of the 
amount due upon the mortgage bond of 13th Srawun 1271 F. S., and also with 
the costs of this suit. 

Let the amount due upon that mortgage bond for principal and interest down 
to three months from this date, after deducting any payments on account of 
interest made thereon, be ascertained. 

On payment by defendant No. 2 to plaintiff of such amount and costs, let 
the above lands be held by defendant No. 2 discharged from plaintiff’s mortgage 
of 1271. 

On failure by defendant No. 2 to pay to plaintiff the amount so found due 
within three months from this date, let the lands hereby declared to be charged, 
be sold and the net proceeds of sale applied in and towards satisfaction of the 
amount so found due to the plaintiff, together with the costs of the suit ; and if 
any balance remains due to the plaintiff after the net proceeds of salel^hall 
have been so applied, let the same be paid to plaintiff by defendants No. 1, who 
are the plaintiff’s mortgagors. 

. * Appeal allowed. 


NOTES. 

INTENTION TO KEEP tLlYE THE BEGURITY- 


The fact of variation of interest and even the uhg of the words to liquidate the debt ” in 
the deed were held insufficient to negative the intention to keep the security alive for his 
benefit (1869) 16 Cal., 523. 

The fact that the prior deeds were given up or cancelled may bo circumstances from 
whtoh inference can be made : — (1885) 10 Bom., 88. 

Where satisfaction of the decree was certified to the Court and entered, the intention 


was not inferred : — (1888) 13 Bom., 348. 



our notes to 10 Cal., lOBO P. 0. 

also (1880) 6 Bom., 561 ; (1896) 20 Mad., 274 ; (1903) 8 C. W. N., 385.] 
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W> 

[812] ORIGINAL CIVIL. 

The 2l8t March, 1878, 

Present : 

Mr. Justice Pontipex. 

Bamkissen Doss 
versus 

Luckeynarain. 

Practice — Summons to the defendant to appear and anstper — Fresh sttmmons — 
Buies of the High Court (4th December 1875), 1 and (9th February 1875) 8 — 

Limitation, 

A plaint was filed on l‘2th March 1875, and the summons to the defendant to appear and 
answer issued on 13th March 1875. With the exception of an applioatibn for substituted 
service made on 20th March 1875, and which was refused, no further steps were taken in the 
matter until 21st March 1878, when the plaintiff applied for a fresh summons to issue, the 
time for the return of the first summons having long since expired. Held^ that the mere 
filing of a plaint, or the naked fact that a plaint is on the file, will not of itself prevent the 
operation of the law of limitation, and that as no steps had been taken to renew the summons 
for three years, and as no sufficient case to excuse the delay had been made out, the 
application was out of time, and should be refused. 

This was a suit to recover Bs. 19,983, balance due on two promissory 
notes payable on demand, and dated 1st March 1871 and 29th November 1872. 
It would appear that the demand for payment was made in November 1874 ; 
plaint filed 12th March 1875 ; and the summons to the defendant to appear and 
answer issued on the 13th March 18Y5. Service, however, could not be effected, 
and on 20th March 1875 the plaintiff’ applied for leave for substituted service, 
but which the Court refused. No further steps were taken in the matter, and 
the date for the return of the summons had long since expired. The plaintiff 
now learned that the defendant was dwelling at Delhi. 

Mr. Allen, for the Plaintiff, applied on affidavit setting out the above facts, 
for a fresh summons to issue. 

Pontlfex, J, — The mere filing of a plaint, or the naked fact that a plaint 
is on the file, will not of itself prevent the operation of the law of limitation. 
A pTaintiff is bound to conduct his suit with proper diligence, otherwise filing a 
plaint and abstaining from taking further proceedings would have^ greater 
effect in keeping alive a demand than obtaining a decree. By the first of the 
Buies of Court, the 4th of December 1875, whiefh [313J govern the practice of 
this side of the Court, it is directed that a plaint stiall be taken off the file 
unless within fourteen days after the institution of the suit a summons to the 
defendant to appear and answer is taken out and delivered to the Sheriff. By 
the 8th rule of the 9th of February 1875, the times are stated for which the 
summons is usually made returnable. But in cases where a defendant keeps 
out of the way to avoid service, or cannot be found after a bmd fide endeavour 
has been made to serve him, it is the practice of the Court, upon application by 
the plaintiff, to renew the summons and extend its returnable period to three 
or six months, if a proper case be made. But it must be shown that a plaintiff 
has used proper diligence — Urquhart v. Gilbert (1 In. Jur., N. S., 224). Filling 
a plaint is similar to filing a bill in Chancery, and a plaintiff is bound to take 
every means in bis power by proper proceedings to compel the defendant to 
appear, or to give him notice of the suit. And so long as he can shoi^pl|^)^ 
he has diligently attempted to perform this duty, and only so long ^ 
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entitled to insist upon the pendency of the suit as counteracting the ordinary 
law of limitation — Hele v. Lord Bexley (20 Beav., 135). If the first summons 
cannot be served, the plaintiff should apply within reasonaljle time after its 
returnable period for the issue of a fresh summons, and, if a proper 
case is made, the usual returnable period will be extended ; and I think 
the first of the Buies of the 4th of December 1875 may be taken to furnish 
an index of what is a reasonable time. The suit ought, in fact, to bo 
kept alive on the same principle, though under a different practice, as 
governed by the decision in Doyle v. Kaufman (L. R., 3 Q.B.D., 7) and Manby v. 
Manby (L.B., 3 Oh. D., 101). It is necessary that this practice should bo strictly 
enforced, as there are too many cases on this side of the Court which are 
allowed to linger on the file without any serious attempt to bring them on for 
hearing. In the present case, no steps have been taken to renew the summons 
for three years, and as no sufficient case has been made by the plaintiff to excuse 
the delay, I must hold that the present application for the issue of a new 
summons is out of time, and I accordingly refuse it. 

Application refused. 

Attorneys for the Plaintiff : Messrs. Sivinhoe, Law and Co. 

NOTES. 

[ LIMITATION-MERE PRESENTATION OF PLAINT NOT SUFFICIENT- 

Approved in Oerender v. Jiigyadamba (1879) 5 Cal., 12G, whore on the facts the delay was 
held to be satisfactorily accounted for. See also Civil Procedure Code, 1908, Sch. I, O. TX, 
rule 5.] 


[314] APPELLATE CIVIL. 

The 11 th JamMry, lfi7fi. 

Present ; 

Mr. Justice L. S. Jackson and Mr. Justice Kennedy. 


Golap Chand Marwaree Plaintiff 

versus 

Thakurani Mohokoom Kooaree and another Defendants" 


. [ 2 C. L. R. 412 N.] 

Promissory Note — Unstani?ped Document — Admissibility of evidence aliunde. 

The plaintiff, in a suit on a promissory note written on unstamped paper, is not debarred 
from giving independent evidence of consideration. 

Anhwr Omnder Roy Choivdhry v. Madhub Chunder Qhose (21 W. R., 1) distinguished. 

This was a suit by the endorsee of a promissory note to lecover upon the 
note the sum of Bs. 1,878 and 7 annas. The note was unstamped, and was 
thereupon declared inadmissible as evidence. The Court at the same tfmo 
refused to permit the plaintiff to prove consideration by other evidence. The 
lower Appellate Court upheld this decision, and the plaintiff' preferred a special 
appeal to the High Court. 

Rpecial Appeal No. 2839 of 1876, against the decree ot J. L. Lewis, Esq . , J edge of Zilla 
jfiiia^pore, dited the 18th September 1876, affirming the decree of Baboo Mothoora Nath 
Cfoopta, Subordinate Judge of that district, dated the 22nd of June 1876. 
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/' # 

Baboo lliohesh Chunder Chowdhry for the Appellant. 

Baboo fufutk hath Sen for theiBespondents. 

The Judgment of the Court was delivered by 

Kennedy* J.— The general principle seems well settled that the eiistenoe 
of an unstamped promissory note does not prevent the lender of money from 
recovering on the original consideration, if the pleadings are properly i^iramed 
for that purpose^: Farr v. Price (1 East, 55). In this country, thegrnat power 
given of raising the tn\e issues between the parties prevents the question of 
pleading having much imporjiance. Our only difficulty arose from the decision 
of Sir R. Couch in Ankur Chunder Boy Chowdhry y, Madhub ChundemOhose 
(21 W. R., 1). [315] When that case, however, is examined, it does not support 

the proposition for which it was cited by the res pondents* pleader. It is 
not very satisfactorily reported, there being no note of the argument or state- 
ment of the facts ; but so far as we can gather, there had been no attempt in the 
lower Court to give independent evidence of the consideration, the contention for 
the plaintiff being that there was a sufficient admission of the note in the 
written statement ; and I think it highly improbable that, considering the Judges 
who decided the case, they intended, without any allusion to Farr v. Pnce, to 
overrule Lord Kenyon's decision in that case, which precisely governs the 
present appeal, in which it appears that the plaintiff did seek to give evidence 
of the advance, the form of pleading being as I said not material. 



Appeal allowed. 


NOTES. 

[ INADMISSIBLE PRO-NOTE— EYipENGE OF DEBT ALIUNDB- 

Where tho cause of action is otherwise complete it may be sued on, (1005) 29 Mad., Ill, 
following (1881) 7 Cal., 856 and distinguishing (1886) 10 Mad., 94 as a case where the 
original consideration was time< barred. 

See also (1905) 28 All., 298 ; (1881) 4 All., 135 ; (1899) 24 Bom., 360. , 

Whore the cause of action is the pro-note itself, the suit fails if it is inadmissible : — 26 
Cal., 178, dissenting from (1896) 23 Gal., 851 ; (1890) 14 Bon., 102 ; (1888) 12 Bom., 443 ; 
7 Mad., 440. 

Consideration is not one of the terms of a contrast within sec. 91 of the Evidence 
Act, 1872 (1906) 33 Cal., 607. 

Admission of secondary evidence when the opposite party does not produce the 
original -.—See (1880) 2 Mad., 208 ; (1884) 7 Mad., 440.] 
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A . ' 

{ 8 815 ] % . 

PBIVY COUNCIL. ^ 

The 6th and 7th December, 1877, 

Present : 

Sir J. W. Colvile. Sir B. Peacock, Sir M. E. Smith, and 
Sir E. P. Collier. 

Bannoo and others.- Defendants 

versus * 

> Kashee Bans Plaintiff. 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Hindu law — Joint Family — Joint Estate — Presumption. 

In the case of an ordinary Hindu family who are living together, or who have their entire 
property in common, the presumption is that everything in the possession of any one 
member of the family belongs to the common stock. The onus of establishing the contrary 
rests on him who alleges separate property. 

, * But this preisumption does not arise where it appears that there has been a division of 
the family property, and a separation in the family, all the members of which are living 
separately. 

This was an appeal from a judgment of the Judicial Commissioner of 
Oudh, dated the 26th February 1875, confirming decisions pronounced by 
subordinate Courts in Oudh, in favour of the respondent, who was the plaintiff 
in the suit. 

The only question arising on this appeal was as bo whether the plaintiff' had 
established his claim to succeed to certain [ 316 ] property which had been held 
by his deceased uncle, by reason that, at the time of his uncle’s death, he and 
^ the plaintiff were members of a joint undivided family, and that the property 
in question was joint family property. 

Mr. S. G. Grady and Mr. G. W. Arathoon appeared for the Appellants. 

The Bespondent was not represented. 

Their Lordships’ Judgment, reversing the judgments of the Court Below, 
was delivered by 

Sir M. E. Smith. — Thi^ is a suit brought in the Court of the Civif Judge 
of Lucknow, by Kashee Bam, a nephew of Bam Dyal, who died in the year 
1873, against Mussamut Bannoo and Mussamut Munna, the widows of Bam 
Dayal, and Munna Lall his grandson, the son of his daughter. The claim is for 
an eight-anna share, or one-half, of all the property in possession of Bam Dyal 
at the time of his death. The property consists principally of moveable pro- 
perty, but the claim includes a pucca house and shop. 

The claim is based on the foundation that Bam Dyal, at the time of his 
death, was a member of a joint family, consisting of himself and of the plaintiff 
Kashee Bam and his brother Kasho Bam, — those two being the sons of Bam 
Buksh, a brother of Bam Dyal. Kasho Bam did not join in this suit. The 
state of the family was this : Bam Gholam loft four sons, Sheo Buksh, Bam Bilas, 
Bam Buksh and Bam Dyal. Sheo Buksh and Bam Bilas are dead ; one dying 
t without a widow or children, and the other leaving a widow only. Bam Buksh 
had two sons, Kashee Bam, the plaintiff, and Kasho Bam. Bam Dyal had 
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no son. The plaintiff admits in his plaint that his grandfather Bam Gholam 
divided the ancestral property amongst his four sons, though, according to his 
statement, the fotfr sons did not take s*eparately, but Sheo Buksh and Bam Bilas 
took one-half jointly, and so formed a separate family, and the other half was 
allotted to Bam Buksh and Bam Dyal. He contends that Bam Buksh and 
Bam Dyal remained a joint family. On the part of the present appellants, the 
defendants it is stated [317] that the division by Bam Gholam was not into 
two parts, as Kashee Bam contends, but that each of the sons took a separate 
share. 

• There is no distinct proof* one way or the other, as to the nature of that divi- 
sion, but undoubtedly a division was made, and it may be taken as against the 
plaintiff that at all events the family was divided into two groups at that time. 
It further appears that, in the lifetime of Bam Dyal, Kashee Bam, the plaintiff, 
and his brother Kasho Bam, as between themselves, separated, and therefore 
the family was still further broken up. It also appears that, whatever the 
division of the property may have been by Bam Gholam, all the members of 
the family lived separately, and there was no commensality between them. In 
the case of an ordinary Hindu family who are living together, or who have 
their entire property in common, the presumption is that all that any one 
member of the family is found in possession of, belongs to the common stock. 
That is the ordinary presumption, and the onus of establishing the contrary is 
thrown on the member of the family who disputes it. Having regard, however, 
to the state of this family when the present dispute arose, their Lordships 
think that that presumption cannot be relied upon as the foundation of the 
plaintiff’s case, and therefore as he seeks to recover property which was in the 
possession of Bam Dyal and was ostensibly his own at the time of his death, 
it lies upon him to establish by evidence the foundation of his case, viz., that 
the property was joint property to which he and his brother Kasho Bam, as 
surviving members, were entitled. It may be stated that the issue in the case, 
which is the only one material to be decided, raises distinctly that question. 
The issue is, “ Was the plaintiff joint wdth Bam Dyal at his death ?” The 
evidence is extremely scanty, and what there is of it is very unsatisfactory. That 
remark was made by the Commissioner upon the appeal from the Civil 
Judge, and was also made by the Judicial Commissidner when the question 
came before him on the right of appeal. 

(Their Lordships, after analysing the evidence relied on by the plaintiff, and 
commenting on the judgments of the lower Courts, concluded by advising 
Her Majesty to reverse these [318] judgments and to dismiss the plaintiff ’s suit 
with costs in the Courts below, and they allowed the appellant the costs of the 
appeal.) 

Appeal allowed. 

Agent for the Appellants : Mr. T. L. Wilson, 

NOTES. 

[ PKEBUMPTION OF PBOPERTY BEING JOINT IN HINDU FAMILY- 

See (1883) 9 Gal., 237 and (1890) 15 Bom., 201 as to circumstances when the presumption 
is the other way. See also (1883) 8 Bom, 154 ; 18 All., 90.] 
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[8 6aL 818] 

APPELLATE CIVIL. 

The 21st December, 1877, 

Present : 

Mr. Justice Ainslie and Mr. Justice Kennedy. 

Ohutterdharee Lall Decree-holder 

versus 

Rambelashee Koer and others Judgment- debtors.’^ 

[ == 1 C. L. R. 847.] 

Security Bond — Surety — Execution — Act VIII of 1359, ss. 204, 342. 

A bond given ae security for costs under s. 342 of Act VIII of 1859 may be enforced in a 
summary way by proceedings in execution. 

Ram Kishen Doss v. Rurkhoo Singh (7 W. R., 329) and dujendro Narain Roy v. 
Hemanginee Dossee (13 W. R., 35) distinguished. 

In this case, Ohutterdharee Lall, the present appellant, had obtained a decree 
against one Mohabir Persaud and another in the Court of the Subordinate 
Judge of Tirhoot. An appeal was hied against this decree in the High Court. 
Before the hearing of the appeal, the then appellants were called upon, under 
s. 342 + of Act VIII of 1859 to furnish security for costs of the appeal. One 
Brojo Coomar Singh stood surety for these costs and signed a security bond to 
that effect. The appeal was thereupon heard and dismissed. Brojo Coomar 
Singh having in the meantime died, Ohutterdharee Lall applied for execution 
of his decree for costs against his representatives. The Subordinate Judge 
refused such application, on the ground that the High Court had not specifically 
named the surety, Brojo Coomar Singh, in its final decree. Ohutterdharee Lall 
appealed to the High Court. 

[819] Baboo Bajendro Nath Bose for the Appellant. 

The Respondents were unrepresented. 

The Judgment of the Court was delivered by 

AinBlie, J. — It appears to us that this case is clearly distinguishable 
from the cases of Bam Kishen Doss v. Hurkhoo Sinyh (7 W. R., 329) and 
Gujendro Narain Boy v. Hemanginee Dassee (13 W. R., 35), in which it was held 
that s. 204 I does not apply to parties who have become sureties after the 

* Miscellaneous Regular Appeal No. 218 of 1877, against the order of Baboo Grish Chunder 
Ghose, First Subordinate Judge of Zilla Tirhoot, dated the 24th of March 1877. 

t [Sec. 342 It shall be in the discretion of the Appellate Court to demand security 
for costs from the appellant or not, as it shall see fit, before the 
Appellate Court may, at respondent is called upon to appear and answer. Provided that 
its discretion, require the Court shall demand such security in all cases in which the 
security for costs from appellant is residing out of the British Territories in India and 
appellant. is not possessed of any land or other immoveable property within 

those territories independent of the property to which the ^peal 
relates ; and in the event of such security not being furnished at the time of presenting the 
memorandum of appeal or within such time as the Court shall order, the Court shall reject 
the appeal.] 

t [Sec. 204 ; — Whenever a person has become liable as security for the performance of a,, 
decree or of any part thereof, the decree may be executed 
Decree against sureties, against such person to the extent to which he has rendered him- 
self liable, in the same manner as a decree may be enforced 
against a defendant.] 
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decree. In the present case the security was demanded and takiffi nnder 
B. 342 before the decree, for the purpose of secmng to the respondent liikhosts 
the event of his being successful. » # ; ^ 

The case must, therefore, go .back to the Subordinate Judge in order that 
he may allow execution to proceed against the sureties ; but before doin^^io, 
it will, of course, be necessary that the decree-holder should give the svtiMy 
notice of his intention to proceed against him instead of proceeding against tha 
original judgment-debtor ; he should be served with notice to show cause why * 
the decree sh 9 uld not executed against him. 

We may also observe that in this case the original surety appears to be 
dead. It will, therefore, also be necessary, unless it has already been done in 
an earlier stage of the proceedings, to issue a notice under s. 216 befoi^e any 
steps are taken for enforcing the decree against the respondents. 

Appeal allowed. 


NOTES. 

[ STATUTORY PROVISION- 

The Civil Procedure Code (1908), sec. 145, enacts expressly as follows :-*Wh6re any person 
has become liable as surety— 

(a) for the performance of any decree or any part thereof, or 

(b) for the restitution of any property taken in execution of a decree, or 

(c) for the payment of any money or for the fulfilment of any condition imposed on any 

person under an order of the Court in any suit or in any proceeding consequent 
thereon, 

the decree or order may be executed against him to the extent to which he has rendered him- 
self personally liable in the manner herein provided for the execution of decrees, and such 
person shall, for the purposes of appeal, be deemed a party within the meaning of section 47. 

Therefore, this and other cases are now within these express provisions of the Code (1889) 
16 Gal., 323 was a decision under the C., P. G,, 1882. 

In (1880) 2 All., 004 F.B., the summary proceedings were hejjd applicable to security for 
costs in respect of Privy Council appeals.] 
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[380] APPELLATE CRIMINAL. 

The 9th January, 1878. » 

. Present : 

Mr. Justice Ainslie and Mb. Justice McDonell. 


The Empress 
versm 

Thacoor Dyal Sing and another. ’*'• 


Criminal Procedure Code (Act X of 1872)^ s. 6S0\ — Constructive 
Possession — Intermediate holders. 


In a case of disputed possession between two rival zimindars, constructive possession 
through intermediate holders {ticcadars)^ to whom the ryots pay rents^is not such possession 
as is contemplated by s. 5301 of the Code of Criminal Procedure. 


The reference to the High Court arose out of the following circum- 
stances : — Disputes arose between one Sidhu Singh and Kasa Singh on the one 
side, and Dirgopal Singh and Thacoor Singh on the other, concerning their 
respective shares as rival zamindars to certain villages. Each party was, under 
s. 491 of the Criminal Procedure Code, bound down by the Deputy Magistrate 
of the sub-division to keep the peace for six months. Sidhu Singh and Kasa 
Singh appealed to the Magistrate of the district, who, while upholding the 
order of the Deputy Magistrate, suggested that the, case seemed one of disputed 
possession, and might therefore be dealt with under s. 530 of the Code of 
Criminal Procedure. The Deputy Magistrate thereupon commenced proceedings 
under this section against the parties. A proportion of the villages comprising 
the lands in dispute were admittedly not held directly by the zamindars, but 
through ticca or intermediate holders to whom the ryots paid their rents. 
The Deputy Magistrate decided against the claim of Dirgopal Singh and 
Thacoor Dyal, and they appealed to the Magistrate of the district, who referred 
the matter to the High Court. 

• Criminal Reference No. 2790 of 1877 from the order of W. S. Wells, Esq., Magistrate 
of Shahabad, dated the 13th December 1877. 

t [ Sec. 530 : — Whenever the Magistrate of the district, or a Magistrate of a division of a 
district, or Magistrate of the first class, is satisfied that a dispute. 
Magistrate how to pro- likely to induce a breach of the peace, exists concerning any 
oeedif any dispute concern- land, or the boundaries of any land, or concerning any houses, 
ing land, etc., is likely to water, fisheries, crops or other produce of land, within the limits 
cause breach of the peace, of his jurisdiction, such Magistrate shall record proceedings stat- 
ing the grounds of his being so satisfied, and shall call on all 
parties concerned in such dispute to attend his Court iu person, or by agent, within a time 
to be fixed by such Magistrate, and to give in a written statement of their respective claims, 
as respects the fact of actual possession of the subject of dispute. 


Party in possession to be 
continued until ousted by 
due course of law. 


Such Magistrate she II, without reference to the merits of 
the claims of any party to a right of possession, proceed to 
inquire and decide which party is in possession of the subjec^ of 
dispute. 


After satisfying himself upon that point, he shall issue an order declaring the party or 
parties to be entity to retain possession until ousted by duo course of law, and forbidding 
all disturbance of possession until such time. 

ExpUmatum . — Such Magistrate may satisfy himself of the existence of a dispute likely 
to induce a breach of the peace from a report or other information ; but the question of 
possession must be decided on evidence taken before him *3 


I CAU.— 112 

'k 
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' ^ ^ S 

Baboo Oopal Lall Mitter and Baboo Anund Oapal Paulth fpr thb 
Appellants. ^ 

[321] The^ Judgment of the Court was delivered by 

Ainslie, J. (who, after disposing of the case on grounds immaterial to 
this report, proceeded as follows): — Independently of this there is another 
reason for which the order must be set aside. In the order of the Magistote 
by which he referred the case to the Deputy Magistrate for explanation, it Ib 
said that the petitioner before him had asserted that six and twenty villages 
out of the thirty which formed the subject of the order were actually held in 
ticca. The Deputy Afagistrate in his reply does not deny that there are certain 
villages in the possession of ticcadars, but he contends that there being a dispute 
between the contending parties as to collection of rent, it is necessary to 
decide the question of possession in respect of all the villages held in khaa 
and ticca jointly, by which he apparently means all the villages, whether 
held hhas or leased out. No doubt it has been held that questions between 
zamindars as to the right of collecting rent directly from the ryots may be 
considered by Magistrates, and that this right of so collecting rents is, in 
fact, possession within the meaning of s. 580 ; but that does not apply when 
there is an intermediate holder who admittedly receives rents from the ryots, g 
Therefore, the order of the Deputy Magistrate is clearly bad as to all the villages ^ 
which are not held direct by one or other of the zamindars, but are in the 
possession of farmers. Whether they be six and twenty in number or less is 
immaterial. It does not appear on this record which villages are held in farm 
and which are not. Therefore, we are unable to set aside any specific portion 
of the order of the Deputy Magistrate. 

The only question before us is whether we ought to quash his proceeding 
altogether or direct a further enquiry. We think, on the whole, that it is 
unnecessary that any further enquiry should be held on the present proceedings. 
They originated in a suggestion of the Magistrate of the district, and it appears 
that the sub-divisional officer would not, but for that, have taken any proceed- 
ings under s. 530. He was satisfied with the steps that he had taken in 
binding down both parties in recognizances to keep the peace. It is still open 
to him, if he thinks fit, to make an enquiry, [322] and^he is satisfied that unless 
proceedings be taken under s. 530, breach of the peace is imminent, he can 
institute proceedings afresh ; but if he should deem it proper to record any 
fresh proceeding under s. 530, it will be necessary for him to ascertain clearly 
and define the particular villages or portions of villages to which the enquiry 
is to apply, excluding all those which are not in the immediate possession of 
either one party or the other. 


NOTES. 

[STATUTORY ALTERATION 

In the Gr. P. C., 1882, the words *any tangible immoveable property' were substituted for 
' any land or any houses, water, fisheries, crop or other produce of land.* 

This case was not followed in (1878) 5 C. L. R., 287 ; 9ee also (1885) 11 Oal., 413.] . 
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» [ 20 »i.sn] 

APPELLATE CIVIL. 

■ * ^ 

The 28th November, 1877, 

Present : 

Mr. Justice L. S. Jackson and Mr. Justice McDonell. 

Gungapersad and others Plaintiffs 

versuH ^ 

Gogun Sing .Defendant." 

Registration — Dowl Fehrist — Act VIII of 1871. 

A Dotvl Fehrist being merely a memorandum by a zamindar's agent of the rates of rent 
agreed upon, and to which the tenants affix their signatures in token of such agreement, is 
not a contract, and does not require to be stamped or registered. 

This was a suit for arrears of rent at a certain rate admittedly in excess 
of the rent previously paid by the defendant. In proof of his claim for the 
excess rate, the plaintiff filed a dowl fehrist, purporting to be a memorandum 
containing a list of the holdings and rates of rents of the ryots with their 
signatures appended. The plaintiff obtained a decree in the Munsifs Court. 
The lower Appellate Court, however, reversed the finding of the Munsif on the 
ground that the dowl fehrist which formed the base of the plaintiff’s claim was 
not registered, and therefore not receivable in evidence. 

The plaintiff preferred a special appeal to the High Court. 

Baboo Unnoda Pershad Banerjee and Baboo Neelmadhab Sen for the 
Appellants. 

[328] Baboo Kaloe Kissen Sen for the Respondent. 

The Judgment of the Court was delivered by 

JaokBOn, J. — The question that arises in tliis special appeal is whether 
the lower Appellate Coutt is right in reversing the decree of the Court below, 
and apparently dismissing the suit on the ground of the reception of a document 
called dowl fehrist, which, in the opinion of the lower Appellate Court, •was 
inadmissible, because it was not registered and not stamped It is not dis- 
coverable from the judgment of the Munsif that any objection had been taken 
to the dowl in the Court of Fii^t Instance on that ground. The contest before 
him appears to have been whether the dowl was genuine or not,— that is to say, 
whether it recorded facts which were actually true. But the Judge holds that 
it was '* nothing more or less than the record of the new rates of rent, and that 
the signatures of the ryots were taken to it in testimony of their agree- 
ment to cultivate the lands at the rate mentioned. It specified seven 
years as the period for which these holdings were to continue, and should 
therefore have been registered.” Now it seems that the plaintiff' when 
he filed his plaint, filed not only the jumma-wasli-bakees relating to the 
years in dispute, but at a later stage of the case a document was also filed, 
which, as Mr. Hallett says, **it pleased the plaintiff to call a 
Mr. Hallett does not say why the plaintiff should not have been pleased to call 

* Special App^l No. 2545 of 1876, against the decree of J. R. Hallett, Esq., Second 
Subordinate Judge of Bbagulpore, dated the 11th August 1876, reversing a decree of Moulvi 
Syed Khajeh Fukhruddin ||oss6in, Muusif of Monghyr, dated 25th February 1876. 
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it a dowl fehristt nor does he suggest any other appropriate name by which it 
ought to be called. But the use of it is to be found in the judgment of the 
Munsif. He sc^s : — ** From the ||estimony of the plaintiff’s witnesses, who 
are trustworthy persons and proprietors of the mouza, as well as from that of 
the patwari, the writer of the dowl^ it is fully proved that the dowl was prepared 
correctly and faithfully, and that it was accepted by all the tenants,” and there 
was evidence which the Munsif accepted to show that rent has been colleotecl 
from the ryots afterwards in accordance with that dowl. Therefore we under- 
stand the dowl was merely a memorandum or record by the zamindar’s 
agents of th*e rent which had been settled between the zamindar and the ryots, 
[8843 a>i^d that the various ryots affixed their signatures to this dowl in testi- 
mony of their admission of the correctness of the jumma thereon recited as 
having been imposed on them. The dowl was not in itself a contract. It was 
no more a contract than are chittas or measurement papers, or what are called 
suruthalic papers, which are constantly signed by ryots, monduls, and other 
persons in testimony of their concurrence. It appears to us that there is 
nothing in the law to require a doiol fehrist to be either registered or stamped, 
nor, on the other hand, is it a document which could be regarded as binding or 
conclusive evidence of a contract. It is a matter of observation of course, and 
throws the burthen of explanation upon any ryot who having put his signature 
to it, afterwards disputes the facts which it recites. It may fairly be asked 
how came you to sign this document if you were not a consenting party to it. 
It seems to us, therefore, that the Judge was wrong in saying that this docu- 
ment was inadmissible, and that he ought to have taken it into consideration, 
together with the other evidence. The case will be remanded to the lower 
Appellate Court accordingly. 

Case remanded. 


NOTES. 

£This case was followed in (1880) 5 Cal., 861 where it was heldjthat the lessee's signing an 
entry in the lessor’s accounts showing the area demised and the lease was no more than an 
admission. Where however the acceptance of a written proposal to take a lease is endorsed on 
Jt, that would constitute a lease: — (1881) 10 0. L. B., 121.] 
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PRIVY COUNCIL. 

The 21th and 28th June,* 1877. 

PBESENT : 

Sir J. W. Colvilb, Sir B. Peacock. Sir M. E. Smith, and 
Sir R. P. Collier. 


Ashgar Ali and others Plaintiff's 

versus 

Delroos Banoo Begum Defendant. 


[On Appeal from the High Court of Judicature at Fort William in Bengal.] 
Purdah Woman — Execution of Docurnents. 

A Court; when dealing with the disposition of her property by a purdah woman, ought to 
be satisfied that the transaction was explained to her, and that ihe knew what »he waidoing. 
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especially in a case where, without legal assistance, for no consideration, and without any 
equivalent, she has executed a document, written in a language she does not understand, 
which deprives her of all her property. In the case of a purdah^iashin woman, who has no 
legal assistance, the ordinary presumption, that 3 a person of competcnf capacity signs a deed 
he understands the instrument to which he has affixed his name, docs not arise. 

[825] The decision of the High Court that the endowment created by the document 
was not of such a public character as would sustain a suit under Act XX of 1863, not 
dissented from. 

This was an appeal from a decision of a Division Bench oMhe Calcutta 
High Court, dated the 20th April 1875, reversing a decision of the Judge of tjie 
24-Pergannas, dated the 21st March 1874, and dismissing the suit instituted 
by the appellants in the latter Court. 

The facts of the case and the questions therein raised for determination 
are set forth in the report of the case in the Court below (15 B. L. E., 167). 

At the hearing of the appeal Mr. Leith, Q. C., and Mr. Doyne appeared 
for the Appellants, and Mr. Gowie, Q. C., and Mr. J. D, Mayne for the 
Bespondent. 

Their Lordships’ Judgment, affirming the decision of the High Court, was 
delivered by 

Sir M. E. Smith. — This suit was instituted under Act XX of 1863, against 
the respondent, as the mutawalli of a Mahomedan religious endowment, for 
malversation in wasting and misappropriating the estate. The plaintiffs 
(appellants) sought to obtain an account, the removal of the respondent from 
the office of mutawalli, and the appointment of two of the plaintiffs, who are 
her nephews and next heirs, in her place. The allegation in the plaint, which is 
the foundation of the plaintiffs’ case, is as follows : **That the defendant has, 
by a registered waqfnamah of the 25th Zikad 1268, Hijri,'’ answering to the 
10th September 1852, * ‘endowed the entire estate held and owned by her to 
the Imambara for religious purposes.” The Judge of the Court of the 24-Per- 
gannas made a decree in favour of the plaintiffs, establishing the validity of the 
endowment, and granting the relief prayed. This decree was reversed by the 
High Court, on groupd that the allegation in the plaint, which has just 
been cited, was not established. It was also held that the endowment, if 
established, was not of such a public nature as would sustain a suit under Act 
XX of 1863. 

[326] The respondent inherited a large estate from her mother, Nigarara 
Begum, having survived two.brothers, who died in their mother’s lifetime. 
Two of the plaintiffs are -the sons of one of these brothers ; the other three 
plaintiffs are persons in no way connected with the family, but who claim the 
benefit of the endowment. The mother, Nigarara, died in 1850 ; and about 
two years afterwards the tauliutnamah relied on was executed. The family 
are Mahomedans of the Sheah sect. The tauliutnamah is dated the 10th 
September 1852, and the material parts of it are these : “I make a trustworthy 
'* declaration and a legal acknowledgment, and give in writing to the effect that 
“ 1 consider it indispensable and incumbent upon me to continue and per- 
“ petuate the ceremonies for pious uses of such description as ' fathia ’ (offering 
“ prayers for the dead) ‘ hazrat,' on whom be the benedictions, etc., which is 
“ the fixed and settled usage of my family. I have no ^lawful children or 
“ grandchildren who may be my legal heirs, therefore, talooka of Ohitpore,” 
describing certain property, “and all the compensation money, etc., the price 
“.of which at present^ is estimated at one lakh of Bs. (1,00,000) which I hold in 


$93 



ILti. S CaL da? 


ASitC^AB ALI StO, i>. 


** my possession, without any one having any share therein, and without there 
being any other oo-partner, as my legal hereditary right, having received 
" the same from^ my ancestors in jbccordance with what is laid down in 
** separate documents, the same for special pious purposes I have madeu^o^in 
** perpetuity, with all inherent adventitious rights and interests, large and small, 
lying therein attached thereto, and arising therefrom, with all appurtenances 
“ particularly of pious uses. As long as I live, the wife of my brother of 
'* blessed memory, Mussummat Jigri Khanum, the daughter of the late Moonshi 
Hidayat Ali, shall remain mutawalli of the aforementioned waqf. If I, the 
endower, die before the aforesaid lady, then the affairs connected with tauliut 
Shall, in a perfect form, revert to the aforementioned lady. Should the afore- 
** mentioned lady die before me, I, the bequeather, alone will act as a mutawalli 
“ of the waqf endowed property. The one of us two who may survive the 
“ other shall, either at the time of death or previous to it, appoint whomsoever 
“ she finds most worthy and befitting as a trustee {mutawalli) to the endow- 
" ment.” Then the deed goes on, ''The specification of the [827] expenses 
** is this ; All the income derived from the aforementioned endowment has, 
“ after the payment of the Government revenue, been divided into 28 parts. 
" Of these, 15 parts are to be applied to the expenses of the fathia of the 
" Lord of the Universe, the last of the prophets (Mahomed) and the Imams, 
" the blessing and peace of God be with them all, and the expenses of the 
" ten days of Mohurrum and all the holy days, the repairs of Imambari and 
** tombs ; seven parts thereof shall be received by all the amlahs and servants, 
'' whose names are inserted at the foot of this or other documents bearing the 
“ seal and signature of me, the declarant, which they may have in their pos- 
" session, some from generation to generation, and others as long as they retain 
" the service, as detailed in separate documents ; and six parts thereof will be 
“ received by us, the mutawallis, in equal shares/* Now, the effect of this 
instrument is to devote all the property which this lady possessed to religious 
uses, to destroy her rights as proprietor, and to constitute her one only of the 
mutawallis for the management of the endowment, giving her three-twenty- 
eighths parts of the income of the whole property only for her management, 
^e deed was written in Persian, a language the Begum did not understand. 
Her case is, that although she executed the instrument, its contents were not 
explained to her, and that she was ignorant that its effedt would be that which 
has just been described. 

Their Lordships are of opinion, agreeing with the High Court, that it is 
not established that the Begum understood the full import and effect of the 
document she executed. It is incumbent on the Court, when dealing with the 
disposition of her property by a purdahimshin woman^ to be satisfied that the 
transaction was explained to her, and that she knew what she was doing ; and 
especially so in a case like the present, where, for no consideration, and without 
any equivalent, this lady has executed a document which deprives her of all 
her property, 

A mutation of names from her own alone, to her own and Jigri Khanum’s 
as mutawallis was effected ; but the mookteamamah was not proved. 
Undoaibtedly, also, the estates were afterwards described in several documents 
as waqf mehals, and she herself was described in many transactions relating to the 
[888] estates as mutawalli. Seceipts for rents were given first in her own and 
Jigri's name as miaawallis, and, afW Jigri’s death, which happened about two 
years after the deed, in her own name of mutawalli. Pottahs were granted in 
which she is So described. Suits were also brougb^^n which she is plaintiff 
with a similair de^ription. On' the other hand, for more then twenty years, 
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notwithstanding she was nominally described in the transactions to which I 
have referred as mutawalli, she actually dealt with the property as her own. 
She granted mourusi leases, sold parts, ai^ mortgaged other parts, and in every 
way treated the property as her own, and as if it were not subject to a religious 
trust. Those acts, which extended over the whole time from the execution of 
the deed to the commencement of the suit, are very strong to show her own 
consciousness, that while she was described as mutawalli she reallly believed 
herself to be the proprietor and owner of the property, and had no idea that 
she had reduced herself to the state of a mere manager of it, enjiitled only to 
three-twenty-eighths parts of the income for her maintenance. 

Her own evidence, with reference to the deed, is given in an apparently 
candid manner. She admits its execution, and that she intended to create some 
trust for religious purposes ; hut she denies that she knew what was the full 
extent and import of the deed. She says : I executed the tauliutnamah when 
" I was residing in this house. I have been, prior to the execution of the 
tauliutnamaht residing and am still residing in this house, since my mother’s 
“ death. When my mother died I was then at Moorshedabad. A year after 
“ my mother’s death I came here, but on the way my nephews Nawab Ashgar 
“ Ali and Nawab Ahmed Ali, the plaintiffs in this suit, stopped my boat. I 
was detained for twenty days near Boushenabad, and then I applied to the 
“ Magistrate and got my boat released. After this I came here. Two or three 
“ years after I came here, I executed this tauliutnamah. I myself do not know 
“ how to read and write. I told Ali Zamir, my servant, to draw out a will, or 
some such writing, as will after my death be able to keep up the religious 
“ ceremonies of my mother. Then he brought to me a writing which he read 
** to me.” She says in [320] another place that* it was read in Persian : He 
“ also told me that, after my death, whoever will be the mutawalli will perpetuate 
“ the works the religious affairs) of my mother. I do not understand 
“ Persian.” Then there is a note by the Commissioner. “ A portion of the 
document marked * A * was read to the witness, and she says, 1 do not 
“ understand it. That portion being translated into Urdu by Abdool Aziz, 
** she says : I nov^ understand it. My object in making the tauliutnamah 
** was not what is stated in the part marked A.” This part of the dedd 
is not identified, but no doubt it was a material part. Then there is 
this question, “ Whether for the purpose of perpetuating the ceremonies 
observed in your family from ancient time, you executed the tauliutnamah ? 
“ Answer, Moonshi Ali Zamen brought to me a writing saying that I shall have 
“ absolute power over the properties during my lifetime ” If the deed was 
thus represented to her, then it did not carry out her intentions. It was 
a deed which not only did not carry them into effect, but was entirely and 
absolutely opposed to them. She intended and desired to retain the estate 
for her own life, and to create an endowment by way of testamentary disposi- 
tion of it after her death. The person who prepared the tauliutnamah may 
have been aware that she could not effect her purpose by such a disposition, 
and having prepared this deed may have led her to suppose that it did carry 
out her purpose, without explaining to her that it would deprive her of her pro- 
perty and leave her in the state of a mere manager of it, liable to be depri^d of 
that management if she broke any of the trusts of the deed. It is impossible 
to suppose that she could have been conscious of the tenor and effect of the 
deed, when immediately after, and ever after, she wholly disregarded the trusts 
of it by the mode in which she dealt with the property. 

There are eight witnesses to the deed ; one only has been called, and be 
does not prove that the deed was read over and explained. This witness does 
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not say that he was present when it was readWer to her in Persian. Undoubted- 
ly, if a person of oompetent capacity signs a deed, it is to be presumed that he 
understood the im^trument to which he has affixed bis name ; CS803 but in the 
oase^of a purdahnashin woman, who had, as in this case, no legal assistance, 
the ordinary presumption does not arise ; and it is incumbent upon the Court 
to be satisfied, as a matter of fact, that she really did understand the instru- 
ment to which she has put her name. This seems to have been the view of the 
High Court, which it has expressed in two passages of the judgment. The Court 
says : It is glear thatshe had no professional assistance at the time. Ali Zamen 
“ is described as an old aipd trustworthy servant, but not a lawyer,*' — (it may be 
observed, the respondent says that this is the only deed that he ever drew as 
far as she knows), — “ and none of the witnesses examined for the plaintiffs 
“ prove that the Begum, in creating the waqf was in any way cognizant of 
the effect of her act. It has been generally held in this country th&t purdah- 
** nashin ladies have a claim to special consideration, particularly in cases where 
they deny on oath an effectual knowledge of documents which they are 
** said to have made. ” And, again, the Court says : ** In this case we have 
** an illiterate and prejudiced woman, with no professional assistance, exe- 
** cuting a deed written in a language which she did not understand, and which, 
as she swears, was not explained to her, by which she completely divests 
“ herself of the whole of a large property, and then immediately sets to work to do 
“ a series of acts which would have the effect of turning her out of the mutawalli- 
“ ahip she had created for herself, and of throwing her upon the world absolutely 
“ penniless. Before we come to such a conclusion we ought to have very 
distinct proof that the real purport of the waqf deed was properly explained to 
** Delroos Banoo Begum, and that she knew what she was about, and that it 
** is not too much to say that no such proof has been attempted to be given by 
“ the plaintiffs. 

Their Lordships having come to this conclusion upon the main facts of the 
case, it is not necessary for them to determine the other point which the 
High Court decided, —namely, that this endowment was not of such a public 
character as would sustain a suit under Act XX of 1863, jbut their Lordships 
desire to say that they see no reason for disagreeing with that part of the 
judgment. 

[831] In the result, their Lordships will humhly advise Her Majesty to 
affirms the judgment of the High Court, and to dismiss this appeal with costs. 

Appeal dismissed. 

Agent for the Appellants : Mr. T. L, Wihon. • 

Agents for the Eespondent : Messrs. Wrentmore and Swinhoe, 


NOTES. 

Cl. PURDAHNASHIN, DEEDS BY— 

For nature and onus of proof, see (1909) 12 C. L. J., 115, 357, where all the oases on the 
point are oollectted. 

11. ACT XX OF 1868, WHEN APPLICABLE— 

Bee (1891) 19 Cal., 275 ; (189G) 18 All., 227.] 
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KRISHNA MOHUN BOSE V, OKHTEMONT BOSSES [18771 ’ I.L.R. 3 Cal. 332 

[ 3 Cal. 881 ] 

APPELLATE CIVIL. 

The ^th Veoemher, lH77, * 

Present : . 

Mr. JiTSTioE Markby and Mr. Justice Pijinsep. 


Krishna Mohun Bose Defendant 

versus 

Okhilmoni Dossee Plain tf if, 


Maintmancey Suit for — Limitaium - Act XIV of 1859, s. /, cl. 18 — Act 
IX of 1871, sch. 11, art. 128, 

A claim once barred cannot be revived b\' a change! in the law ol limitation. This 
principle applies aa well to a claim for arrears of maintenance or any other claims, as to one 
f$r possession of land. 

This suit was instituted by the widow of one Gocul Chunder Bose, ngainst 
her late husband’s brother, for maintenance. Gocul Chunder Bose died in 
Magh 1251 B.S. (1845), and the lower Court found that the plaintiff had 
neither received nor made any claim for maintenance from that date till the year 
1278 B.S. (1871). The present suit was filed on the 17th September 1873. 
The Court of First Instance gave the plaintiff a decree, finding that, under Act 
IX of 1871, the law of limitation in force at the time of tiling the plaint, the 
claim was not barred. The Lower Appellate Court upheld this decision, and 
the defendant preferred a special appeal to the High Court 

Baboo Chundm' Madkah Ghost and Baboo Jihoirah Chunder Banerjee for 
the ai)pellant.-'"Tbe suit is barred by limitation. [332] The lower Court 
having found that no payments had been made to the plaintiff, she should, 
under Act XfV of 1859, the law of limitation then in force, have brought her 
suit within twelve years of her husband’s death. Having failed to do so, her 
right is extinct, and cannot be revived by any change in the limitation la^^^ 
Act IX of 1871, therefore, does not apply to this case. Wlien a suit for the 
recovery of land is barjed by Statute of Limitation, the right is extinct : Uunga 
Gohind Mundul v. The Collector of 2I-Pergummhs (11 Moore's I. A., 345, S. c., 
7 W. K., P. C, 12) ; see also ThaJeoor Kapil Nath Sahat Deo v. Government 
(13 B. L. R., 445, at p. 460) and Nocoor Chuudei’ Bose v. Kdllij CoojuctrHJ hose 
(r. L. R,1 Cal., 328). 

Baboo Radhiha Churn Mittcr for the respondent. — The law of limitation 
applicable was that in forpe when the plaint was filed. A debt is not necessarily 
extinguished although barred by limitation. See s. GO of the Contract Act, 
which permits a creditor to appropriate money of his debtor to a barred debt. 

The following judgments were delivered : — 

Markby* J. — In this case plaintiff sues to recover Rs. 1,750 on account of 
arrears of maintenance at Rs. 50 a mouth. The person whom she sues is her 
husband's brother It has been found that the father of the plaintiff’s 
husband, and of the defendant, died, leaving certain property, which had 
descended to him from his father ; and the first Coiu t held that the plaintiff 
was entitled to an allowance of Rs. 16 a month out of this property, and gave 
her a decree for Rs. 560. This decree was appealed against, but the appeal 

* Special Appeal No. 228 of 1876, against the decree of W. Maepherson, Esq., Officiating 
Judge of Zilla Cuttack, dated the 9th September 1875, affirming the decree of W. Wright, Esq. , 
Subordinate Judge of that district, dated the 24th September 1874. 


1 OAL.-U3 
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was dismissed. The defendant has now brought the case here on special 
appeal. « 

Before us it,is not denied that ^he plaintiff, upon 4fae death of her father- 
in -l^w, became entitled to maintenance out of the ancestral estate, but it is con- 
tended that, under the circumstances of this case, that right was extinguished 
by the operation of the law of limitation as interpreted in India. It is conceded 
that, having regard to the peculiar words of art. 128,"^ sch.Il of Act IX of 
1871, that Act which was [833] in force when this suit was brought, creates 
no bar to th^ maintenance of this suit ; but it is contended that, under the 
provisions of the prior .Statute, Act XIV of 1859, this claim for maintenance 
\^a3 extinct prior to the passing of Act IX of 1871, and that a claim which has 
once become extinct cannot be revived by a change in the law of limitation. 

I think this contention is well founded. The facts are these : the plaintiff’s 
father died in 1845, and from that time at any rate the plaintiff has lived apart 
from her husband’s family, jeceiving nothing from them, and making no claim 
upon them. By cl. 13t of s. 1 of Act XIV of 1859, the period oi limitation for suits 
for the recovery of maintenance, where the right to receive such maintenance 
is a charge on the inheritance of any estate, is twelve years from the death 
of the person on whose estate the maintenance is alleged to he a charge, or from 
the date of the last payment to the plaintiff by the party in possession of the 
estate on account of such maintenance. Under that Statute, therefore, the 
plaintiff ’s right to bring a suit for maintenance was certainly barred in 1868. 
But the case of Gtinga Gobind Muiidul v. The Collector of the 24-Pergunnahs 
(11 Moore’s I. A., 345; S. c., 7 W.R., P. C., 12) establishes upon a firm basis 
the principle that where a suit for the recovery of possession of land is barred 
by a Statute of Limitation, the right is extinct : and to this extent the Statutes 
of Limitation in India cease to be merely Statutes which regulate the practice of 
the forum, and become Statutes affecting the right. In fact, they become to 
this extent Statutes of prescription. 

Then, is there anything peculiar in the case of a suit to recover the 
possession of land upon which any distinction can be based, and upon which it 
can be argued that whilst in this case the right is extinct where the remedy is 
barred, it is, nevertheless, not so in other cases. There has generally been 
more reluctance to apply rules of prescription to titles to land th^n to any other 
cases ; and if the right to land is extinguished by a neglect to pursue the remedy, 
I should be disposed to say that a fortiori other rights are extinguished also. 
Tills peems to have been the view taken in this Court in two recent decisions. 
Thus Act XXV of 1857 provides that [334] no suit or other proceeding for the 
recovery of property seized under that Act shall be had or taken unless the 
~^LA lt.l2^cheduleTl~ ~ ~ * ^ 


Description of Suit. 


Period of limitation. 


Time from which period 
begins to run. 


By a Hindu for main- Twelve years, 

tenance. 


I When the maintenance sued 
if or is claimed and refused.] 


t ISec. 1, Cl. 1J3 : — To suits to enforce the right to share in any property moveable or 
immoveable on the ground that it is joint family property ; and to 
Limitation of 12 years, suits for the recovery of maintenance, where the right to receive 
Suits for shares in joint such maintenance is a charge on the inheritance of any estate — 
family property and for the period of twelve years from the death of the persons from 
maintenance. whom tho property alleged to be joint is said to have descended, 

or on whose estate the maintenance is alleged to be a charge ; 
or from the date of the lasc payment to the plaintiff or any person through whom he claims, 
by the person in the possession or management of such property or estate on account of ^such 
alleged share, or on account of such maintenance, as the case may be.] 
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same be instituted within one year of the seizure. That section was repealed 
by Act IX^,of 1871. j^ut the Court (Sir Richard Couch, C.J., and Birch, J.,) 
said, “ the right to bring a suit was extinguished and it was not revived by the 
repeal of the Act ** (13^B. L. R., 446 at p. 460). So in a case Before Mr. Justice 
PONTIPBX — Nocoor Ghunder Bose v. Kally Coomar Ghose .{l, L. R., 1 Cal., 
328) — the plaintiff sued on a promissory note payable on demand. Under Act 
IX of 1871, which was in force when the suit was brought, the suit would not 
have been barred ; but under Act XIV of 1859 tho suit was already barred on 
the 1st of April 1873, when Act IX of 1871 came into operation. PONTIFEX, J., 
said, — “ It is impossible for me to hold that plaintiff is not barred Tiow because 
he has deferred the institution of his suit until after the*lst day of April 1873^’* 
The learned Judge must, therefore, have thought that the debt was extinguished 
by the operation of the previous Statute. 

It has been pointed out to me that s. 60 of the Contract Act appears to 
proceed upon the principle that a debt barred by limitation is not extinguished, 
because that section allows a creditor to appropriate the money of his debtor to 
a barred debt. This provision might certainly appear at first sight somewhat 
in contradiction with Mr. Justice PONTIPBX’s judgment, but I should not be 
inclined upon the strength of this provision to dispute the propriety of that 
decision. I would rather treat this provision of Dhe Contract Act as anomalous, 
and in conflict with the general principles of Indian law. It seems to me that 
in this country it is essentially necessary to take this view when the policy of 
the Legislature in matters of limitation has been so unsettled. There have been 
three Statutes of Limitation in less than twenty years, each laying down 
rules differing considerably from those of its predecessor. It would create 
great confusion if every time a new Act of Limitation were passed, rights which 
were supposed to be barred were again revived : and the groat advantage 
of a law of limitation, that it enables men to reckon upon security from further 
[835] claim and to act accordingly, would be entirely lost. In my opinion 
the right of the plaintiff to maintenance having become barred prior to the 
passing of Act IX of 1871, it was also extinguished, and being extinguished it 
was not revived by the alteration which this Statute made in the period of 
limitation applicable to suits of this nature. 

The resulli is, that the judgments of the Courts below must be reversed, 
and the suit dismissed with costs ; and the plaintiff, respondent, must also pay 
the costs of this appeal. 

Prinsepy J. — I have had much doubt regarding the extinction ef the 
right to sue for maintenance merely because the remedy was barred by Act 
XIV of 1859, for if it has not been extinguished, the bar to a suit has been 
removed by the present Limitation Act (IX of 1871) : but having regard to the 
terms of the judgment of*the Privy Council in Gunga Gohhid Mimdul's case (J1 
Moore’s I. A., 345 ; S. C , 7 W. R., P. C., 21), and the cases decided by this 
Court which have just been quoted, I feel that I cannot do otherwise than 
agree in the order which it is proposed to make. (See Abdul Karim v. Manji 
Hansraj, I. L. R., 1 Bom., 295 ; and Eamohandra v. So7na, I. L. R., 1 Bom., 
305 note). 

Appeal allowed. 


NOTES. 

[ DEBT NOT EXTINOOISHED THOUOIl REMEDY BE BARRED 

This case together with (1878) 4 Cal., 283 was overruled in (1880) 6 Cal,, .940, See (1876) 
1 Mad., 228 ; (1877) 1 Mad., 301 ; (1880) 8 Gal., 897.] 
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[a Cal. 885] 

The 20th December, 1877. 

Present ; 

Mk. Justice Ainsme and Mr. Justice Kennedy. 

Womda Khanum fudgmont-dobtor 

versus 

' Raj roop Koor Docruo- h older ‘ . 

€ 

[ 1 C. L. R. 295 ] 

NorUjuge Decree — Appointmmt of Manager — ExeciUicm Sale — 

Ant Vni of 1869, s. 243, 

Soc’tioii 218Tj Act VI] ] of 185i), does not f*pi>ly to a decree on a mortgage, when the docret; 
daclaiips that certain property is to bo sold in satisfaction of the mortgage debt. A manager, 
therefore, cannot bo appointed under s. 2^13 in such a case. 

The plaintiff in this case obtained a decree for sale of certain mortgaged pro- 
perty. At the conclusion of the year of grace, [336] execution was taken out 
for sale of the land in question. The judgment-debtor objected to the sale, 
and applied for the appointment of a manager under s. 243 of Act Vril of 1859. 
The lower Court refused the application, whereupon the judgment-debtor 
appealed to tlie High Court. 

Baboo Amarendro Nath Ohatterjee foi* the Appellant. 

Moonshee Mahomed Yusoof for the Respondent. 

The judgment of the Court was delivered by 

Ainslie, J. — Section 213 does not apply to a decree loundod on a mortgage, 
when that decree declares that certain property is to be sold in satisfii.ci.ion of 
the mortgage debt. The creditoi 's riglit of sale in sucli rests on the nioi ignge 
decree, and not on the attachment in execution. Tim decree can Tiot hevarifid 
by proceedings in execution thereof. Theajipeal must be dismissed with costs. 

A ppea I dismissed . 


* Mi soollaneous Regular Appeal, Nos. 2H», 2ir> and 217 of 1«77, against the r»rdcr of 
Baboo*Matadin Roy Bahadur, SubordinaUi Judge of Zilla Gya, dated the .5th of June 1877. 
t [Sec, 243 ; — When the property attached shall consist of debts due to the party who may 
be answerable for the amount of the decree, or of any lands, 
houses or other immoveablc^property, it shall be competent to 
the Court to appoint a manager o^thc said property, with power 
to sue for the debts, and to collect the rents or other receipts 
and prolits of the land or other immoveable property, and to 
execute such deeds or instruments in writing as may be necessary 
for the purpose, and to pay and apply such rents, profits or receipts towards the payment of 
the amount of the decree and costs : or when the property attached shall consist of land if 
the judgment-debtor can satisfy the Court that there is reason- 
able ground to believe that the amount of the judgment may be 
raised by the mortgage of the land, or by letting it on lease, or 
by disposing by private sale of a portion of the land or of any 
other property belonging to the judfunent-debtor, it shall be 
competent to the Goui't, on the application of the judgment- 
debtor, to postpone the sale for such period as it may think proper to enable the judgment- 

nr debtor to raise the amount. In any case in which a manager 

cniintK ^ appointed^under this section, such manager shall be 

couniiH. bound to render due and proper accounts of his receipts and 

diBbursements from time to time as the Court may direct. (Extended to rent suits by Act 
3HV, 1868, B. 6).l 


When the property 
attached oonsistb of debts 
or immoveable property, d 
manager may be appointed. 


Court may postpone sale 
of laud if satisfied that 
amount of judgment may 
be raised bv mortgage, etc. 
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NOTES. 

[I. RECEIVER WHEN MORTGAGE DECREED. 

The Statute Law altered : — » 

0. P. 0., 1908 Sch. I. 0. 40, r. I correspoiiduig iu s. 503 of C. }*. C., I88‘i: - 
Where it appears to the Couri to bo just ami convoiiiciit the Court iiiay by order ™ 

(<x) appoint a receiver of any property whether before or after decree, 

(Ij) remove any person from the posses.sion, or custody the propert>, » 

(c) commit the same to the possession, custody or uiauagenient of the ret:eivcr. 

It was hold in (1902) 7 C. W. N., 452 that this decision lost its value afWr the statutory 
change, and that a receiver can be appointed. • 

II. POSTPONEMENT OF SALE 

The provisions of sec. 806 C. P. C., 1882, were hidd iii.ipplicable to mortgage decrees: — 
(1896) 6 M. L. J., 187. This rule has received Legislative sanction; for, in the 0. P. C. 
1908, Sch. I, O. 21, r. 83 the following clause has been added; — 

“ (3) Nothing in this rule .shall bo deemed to apply to a sale of jiroperty directed to be 
sold in e.XPcutiou of a decree for sale in enforcement ol a iiiortgjige of or a charge oa 
such property.”] 


[3 Gal. 836] 

APPELLATE CIVIL. 

The. 10th December, 1877. 

Present : 

Sir Richard Garth, Kt., Chief Justice and Mr. Justice Birch. 

Gunoo Singh Plaintiff 

veram 

Labafut Hossain and others Defendants.'' 

l^i C. L. R. 91] 

Mortgage — Covenant 'oot to alienate. 

Anagreoment recited that /I hjul excscutcd a bondin favour of R, in which it was declared, 
“ I promise to repay the whole principal, with interest, in the month jf Phalgun, 1271, F. S., 
and till payment of tho amount 1 will not transfer any propcTty by conditional sale or 
mortgage.” The bond contained no further provis.) declaring invalid future alion^/lions of 
the lands belonging to A, in the manner specified in the bond. Held, that the in.strumentdid 
not operate as a mortgage by .1. 

Hajkaniar flam Gopal •Nayagan Siwfii flam Daft Ghoirdhry (5 11. Jj. R., 204) 
distinguished. 

On the Ist of Sawan 1*270 Fasli (30th July 1863) one Doulut Singh lent 
and advanced certain moneys to the [337] defendant Chatru Singh, and 
in consideration of the loan Chaim Singh executed a bond for the 
amount, which also contained the following agreement : I promise to 
repay the whole principal, with interest, in the month of Phalgun 1271, F. S. 
(March 1864), and till the payment of the amount I will not transfer 
any property by conditional sale or mv>rtgage.” On the 15th February 1866, 
the defendant (jhatru Singh, in consideration of monep lent, by a registered 

* Special Appeal, No. 2499 of 1876, against the decree of Baboo Mathura Naih C4upta, 
First Subordinate Judge of Zillah Bhagalp^bre, dated the 14th of August 1876, roversing the 
decree of MouHe Mohamed Nurul Hossein Khan, Munsif of Bagoa Serai, dated the 29th o| 
tifovember 1875. 
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mortgage bond mortgaged to the present plaintiff certain Itods therein specified 
the property of the said Chatru Singh. Doulut Singh brought an action on the 
bond, and obtained a decree on the 29th of March, and, in execution of this 
decree, attached,* and on the 7th August 1869 sold by auction-satoi the lands 
comprised under the last- mentioned mortgage bond. The present suit was 
instituted for the recovery of Bs. 663-6 principal and interest due on this 
mortgage bond, by sale of the land comprised therein. 

The Lower Appellate Court, overruling the decision of the Court of First 
Instance, found that the prior bond given by the defendant Chatru Singh to 
Doulut Singh was in the nature of a mortgage deed, and created a valid charge 
oti the property sold under the decree of the 29th March 1866. 

The plaintiff preferred a special appeal. 

Baboo Amarendro Nath Chatter jee, for the Appellant. 

Mr. jK. E, Twidalc and Moonshe Mohamed Yusoof for the Bespondents. 

The judgment of the Court delivered by 

Garth, G.J. — In this case we think that the Subordinate Judge has 
taken a wrong view of the so-called instrument of mortgage. We consider 
that it did not amount to a mortgage at all, but that it was merely a covenant 
not to alienate any property of the debtor until payment of the money 
advanced. The case decided by the Full Bench — Rajkumar Bam Gopal 
Narayan Singh v. Bam Dutt Chowdhry (5 B. L. B., 264) — which has been 
[38S] relied upon by the respondent, is, in our opinion, an authority in favour 
of the view which we now take. The instrument before the Court in that 
case referred to a specific property by name ; and there were expressions in the 
instrument which led the Court to think, that the parties intended that property 
to be pledged. But the Ciiief Justice in that case expressly says, that if the 
question there bad been whether a bond for payment of money, with a simple 
covenant not to alienate the obligor’s property until payment, constituted a 
mortgage, he thought that question should be answered in the negative. 

Now here we have precisely that case. We have simply a covenant that 
the debtor, the person borrowing the bioney, will not part with any of his 
property until payment of the debt ; and we have no such expressions as those 
which in the Full Bench case induced the Court to hold that the instrument 
amounted to a mortgage. Those expressions were, — * should we make all 
these transactions with respect to the said land ” (that is, the particular lands 
whicbwere mentioned in the bond) “the instrument relating thereto shall be 
deemed invalid, and as executed in favour of nominal parties for evading pay- 
ment of the money covered by the said land.” In the absence of any such 
expressions here, we think that the Full Bench *deci8ion does not apply, and 
that this deed merely amounted to a general covenanib not to part with any of 
the debtor’s property. 

The result will be, that the decision of the Subordinate Judge will be 
reversed, and the judgment of the Munsif restored with costs in this Court 
and in the Court below. 

Appeal allowed. 


NOTES. 

CCOVENAMT NOT TO ALIENATE, NOT A MOETOAOE 

Followed in (1881) 8 0. L. R., 454. See also the following cases :--(l8|79) 2 All., 449 ; 
(1878) 1 All., 611 ; (1884) 9 Bom., 233 ; (1887) 12 Bom., 231 ; (3890) 12 All., ITS.J 



OOBIND BAM MABWABT V. MAIHOOBA SABOOTA & 0 . [1878] I.L.R. 8 Gal. 339 
[889] The 11th Janmry, 1878. 

PRBSBN3; : ^ 

Mb. Justice Jackson and Mb. Justice Kennedy. 


Gobind Bam Marwary Plaintiff 

versus 

Matboora Sabouya and others Defendants.'" 


Hundi — Notice of Dishonour. _ 

Previous formal written notice of dishonour of a hundi is not necessary before suit 
brought, unless it can be shown that the parties charged have been piejudicod by such 
omission. 

This was a suit for the recovery of principal and interest on a hundi, 
drawn by one Chatanki Loll on Maduri Lai of Calcutta, in favour of the defend- 
ants Thakoor Bam and Ghooti Sahoo. The hundi was afterwards indorsed to 
Gobind Bam Marwary, the plaintiff, by the defendants Thakoor Bam and 
Chooti Sahoo. The defendant Mussamut Matboora Sabooya had been 
made a party on the allegation that the second and third defendants had 
in reality indorsed the hundi to the plaintiff' under her authorization and behalf. 
For the defence it was urged (among other matters) that no formal written 
notice of dishonour had been served. The Court of First Instance overruled the 
point as to notice of dishonour, but found for the defendants as regards another 
issue on the facts. The Ijower Appellate Court, on the alleged authority of 
JeeiunLoll v. Sheo Chum (2 W. B., 214), Badha Qohind Shaha v. Chunder Nath 
Doss Shaha (6 W. B., 301), and AnuniBam Agurtualav. Nnthall (21 W. B., 62), 
held, that formal notice of dishonour was necessary before suit brought, and 
on this ground alone dismissed the appeal, giving no judgment on the question 
of fact. The parties appealed specially to the High Court. 

Messrs. B. E, Twidale & M, L, Sandel for the Appellant. 

[ 340 ] Baboo Taruck Nath Sen for the Bespondents. 

Jackson, J. — The Lower Appellate Court dismissed the appeal of the 
plaintiff, and, it may be said, virtually dismissed his suit, on the ground that 
notice — that is to say, formal written notice — of dishonour had not been 
served on the defendants. Now, neither the case which the Lower Appellate 
Court cites, Anunt Bam Agurwala v. Nuthall (21 W. B., 62), nor any other 
case, has been brought to our notice which decides that in this country either a 
written formal notice of dishonour is necessary, or that the absence of such a 
notice would be a sufficient defence unless it is Shown that by such absence the 
defendant has been prejudiced. So far, therefore, the judgment of the Lower 
Appellate Court appears {o be erroneous, and must be set aside. [*The learned 
Judge then proceeded to consider the other points in the case, and with 
reference to them, the case was remanded to the Lower Appellate Court.] 

Case remanded. 


. NOTES. 

[ NOTICE OF DISHONOUR IN RESPECT OF HUNDIS 

The Negotiable Instruments Act, 1861, enacts as follows 

Sec. 30.— The drawer of a bill of exchange or cheque is bound in case of dishonour by 
the drawee or acceptor thereof to compensate the holder, provided due notice of dishonour 
has been given to or received by the drawer as hereinafter provided. 

• Special Appeal, No. 670 of 1877, against the decree of Baboo Mothoora Nath Goopta, 
First Subordinate Judge of Bhagalpore, dated the 19th December 1876, affirming the decree 
of Baboo Lalgopal Sen, Sudder Munsif of that district, dated the 29th of August 1676. 
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Sec. 93 When a promifisory note, bill of exohange or nhoque is diehonoured by non- 
acceptance or non-payment, the holder thereof or some party thereto who remains liable 
thereon must give notice that the instrument has been so dishonoured to all other parties 
whom the holder sqeks to make severally .liable thereon, .'ind to some one- of several parties 
whom he seeks to make jointly liable thcjrenn. 

Nothing in this section renders it lu'cessary to give notice to the maker of the dishonoured 
promissory note or the drawee or acceptor of the dishonoured bill of exchange or cheque. 

These provisions are applied in the case of hundis by the Bombay High Court in the 
absence of usage to the contrary ; ‘24 Bom,, 488 and by the Allahabad High Court as reason- 
able rules ; 6 All., 78. See also (1883) 12 C. L. R., 333 as to the requirement to give notice 
of dishonour.]^ 


1 3 Cal. 840] 

ORIGINAL CIVIL- 

The 18th February ami 4ih March, 18T6. 

Present : 

Sir Richard Garth, Kt., Chief .Tustice and Mr. Justice Markby. 

Eliza Smith Plaintiff 

versm 

The Secretary of State Defendant. 

In the Matter of Act II of 1874 


Res .ludicata - Procedure Code (Act X oj IH77), .s. Id- Application 
under the Administratoi -Genera I* s Act (XXJV of 1867), ft. Act 
II of 1874, s, 68—"' Suitr 

An application by petition under s. 03 of Act II of 1874 is a suit within the meaning 
of s. 13* of Act X of 1877, and therefore suc h an application i>^ barred by the disposal of a 
former application in the same matter under the same section, or under s. OOf of Act XXIV of 
1867, which the Act of 1874 repeals : fchi.s is so whether the order is one for payment of money 
or onodismissing the petition. 


• [Sec. 13 •.—No Court shall try any .suitor issue, in which the matter directly and 
substantially in issue has boon heard and finally decided by a 
, 'I f Court of competent jurisdiction, in a former suit between the 

tc.s piaicata. same parties or between parties under whom they or any of them 

claim, litigating under the same title. * * *J 

f [Sec. 60 If any claim shall be hereafter made to any part of the securities, moneys, or 

proceeds which shall be carried to the account or credit of the 
Government of India under the provisions of this Act, and if 
such claim shall be established to the satisfaction of the Comp- 
troller-General or the Accountant-General to the Government of 
Port St. George, or Bombay, as the case may be, the Govern- 
ment of India shall jmy to the claimant the amount of the principal so carried to the credit 
and abcount of the said Government of India, or so much thereof as shall appear to be due to 
the claimant. If «the claim shall nob be established to the satisfaction of the said Comptroller- 
General or Accountant-General, as the case may be, the claimant may apply by petition to 
the High Court at the Presidency town against the Secretary of State for India, and after 
taking evidence, either orally or on affidavit in a summary way, as the said Court shall think 
fitf the said Court shall make such order on the petition for the payment of such portion of 
the said principal sum as justic^e shall require, and such order shall be binding on all parties 
to the suit.] 


Mode of proceeding by 
claimant to recover princi- 
pal money so transferred. 
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S. 03, Act II of 1874, • oontempliitos that the money which is the subject of the pcstition 
may be claimed by parties other than the applicant, and that ( 841 ) those p«arties may appear 
and be represontod at the hearing; and the vvor^s “ binding on all parties” were intended 
to make the order binding upon such parties as well as on the petitioner. 

The order pa.ssed under that section can bt* reviewed under s. 023 of Act X of 1877. 

Appeal from a decision of Kennedy, J., dated the 2Gtli of November 
J877. From the petition it appeared that, on the 24th of lune 1873, the peti- 
tioner, Eliza Smith, applied under Act XXIV of 1867 for an oWor that the 
defendant should pay to her the sum of Rs. 82,695-B-li, or such other sum as 
sliould he in his hands, to the credit of tho estate of R. J. H. Magness, deceased, 
whose niece the petitioner claimed to be. On that hearing an order was made 
adjourning the hearing, and directing the defendant, out of the moneys in his 
liands belonging to the estate of the said R. J. H. Magness, to pay to Messrs. 
Robertson, Orr, Harris and Francis, the petitioner’s Attorneys, Rs. 1,000, for tho 
travelling and other expenses of tho petitioner and her witnesses to attend before 
tile Court for examination. The further hearing of the application took place 
on tho 8th of July 1873, when witnesses were examined in support of tho 
application; and after hearing evidence, the Judge ("Mac'EHEUSON, J.) expressed 
his o])inion that the petitioner had not proved her identity, and on that ground 
refused tiie application. On the 22nd of December 1873, tho petitioner applied 
to tlie Court to review the former decision, or to grant her leave to renew the 
application ; but that application was refused. 

Tho iietitioner subsequently disco vorod further ovidence in tho matter, 
having met with a Mr. DuBois, whom she had, previously known, and who 
recognized her and svho made au ailidavit in her favour. 

The petitioner, with tliis additional evidence, again applied on the tOth of 
April 1874 for a rule calling on the Secretary of State to sliow cause why a 
review should not he granted, and Macphkrson, J , made an ordei’ that tho 
))etitionor should be at liberty to renew her application for payment to her of 
the moneys in tho hands of the defendant belonging to the estate of R. J. H. 
Magness on notice to the defendant of such application. 

[342] On the 10th of August 1874, the petitioner, in accordance with tho 
leave reserved, renewed her application before PoNTJPJiX, J., wlio ordered that it 
be dismissed with liberty to the petitionei’ tc renew the application before 
Macphkrson, j. The application was accordingly renewed before MacPHER- 
SON, J., on the 17th of August 1875, who, not being satisfied with the atlidavife 
of DuBois, dismissed the application. The application on which the order 

* (See. 63 : — If any claim be hereafter made to any part of the securities, moneys, or proceeds 
carried to the account and credit of the Gcjvcrnmcnt of India 
Mode of proceeding by under the provisions of this Act, and if such claim be established 
claimant to recover priiici- to the satisfaction of the Comptrollcr-Cfoncral or the Accountant- 
pal money so transferred. General to the Govermnent of p\)rt St. George or Eoinbay, as 
the case may he, the ( fovernment of India shall pay to the claim- 
ant the amount of the principal so carried to its account and credit or so much thereof as 
appears to be due to the claimant. • 

If the claim be not established to the satisfaction of the said Comptroller-General or 
Accountant-General, as the case may be, the claimant may applj by petition to the High 
Court at the Presidency town against the Secretary of State for India, and, after taking 
evidence either orally or on afiidavit in a summary way as the Court thinks fit, the Court 
shall make such order on the petition for tho payment of such portion of the said principal 
sum as justice requires, and such order shall be binding on all parties to tho suit, and the 
Court may direct by whom the whole or any part of the costs of each party shall bc^ paid.] 
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appealed frora was made on farther affidavits of a Mr. Johannes and 

Mr. Patterson, which, she submitted, corroborated the evidence of Mr. DuBois. 

<• « 

The petitioner applied on the 29th of October 1877 to the Comptroller- 
General by 4etter enclosing copies of all her evidence, and received in reply a 
letter stating that the money would not he paid out to her without an order of 
Court, 

On her application, the following judgment was delivered : — 

Kennedy, J. — In this case it seems to me that one of the principles which 
operate in inducing the Courts to view with the greatest possible disfavour 
attempts to reagitate a case once decided applies with more than ordinary force. 

The application is one to get out money transferred to Government under 
the provisions of an Act which contemplates such transfer not being made till 
after the lapse of very many years. Therefore, in all cases the applications 
must refer to circumstances at a very distant date. Now lapse of time tells 
with more deteriorating influence against a true than a false case. The man 
who tells what he remembers, tolls it with greater hesitation and risk of falling 
into error in proportion to the time that has elapsed. It is not so where a 
case is not based on memory but on imagination. Here the applicant had an 
opportunity of coming into Coui t, making her application and producing all the 
evidence available, whidh failed to induce the Judge who tried the case to 
believe her story. I cannot say that he decided absolutely that her case was 
false, but he reserved no leave for further application, and at least declined 
to decide it to be true ; and tlie question would (to put it at the very best 
for the petitioner) still remain, is her case false or true ? Now if it be 
[343] a false case, it would be most dangerous to give her the opportunity of 
improving the imperfect evidence, and thus making it appear true, especially 
after the lapse of years had rendered it impossible to produce contradictory 
evidence, and this danger is one of the reasons for refusing again to agitate a 
decided issue. On these grounds, as well as on the giound of* the necessity for 
finality, I should have been inclined to think that the ordinary principle of 
estoppel applies to such applications. 

• 

I do not, however, think that I am left to these considerations. The new 
Procedure Code incorporates all summary and miscellaneous proceedings by 
directing the procedure thereby prescribed to bo followed in all civil proceedings 
other than suits and appeals ; and by the 13th section, wherever an issue has 
been determined between the parties, that issue cannot be raised in any other 
proceeding between them. This is an express provision, as it seems to me, to 
refuse the application. The application is refused with costs. 

From this decision the petitioner appealed, on the ground that s. 13 of Act 
X of 1877 did not apply to the application so as to prevent the Court from 
entertaining it ; that the refusal of the petitioner's previous applications did not 
preclude her from making any fresh application in this matter on additional 
evidence, inasmuch as such previous applications were refused simply on the 
grolind that the Court was not satisfied of the identity of the petitioner as niece 
of the said Captain Magness, and not on the ground that it was of opinion that 
the petitioner was not the party she represented herself to be ; and that the 
Court ought to have heard and decided the application, inasmuch as it was 
based on additional evidence and on the fresh refusal of the Comptroller- 
General on such evidence, to admit the petitioner’s claim without an order 
of a Court of Justice. 
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Mr. Jackson (Mr. Branson with him) contended that the application was not 
barred by s. 13, Act X of 1877, not being a suit within the meaning of that 
section; and referred to a former case — foy ranee Dossee \ . •The Secretary of 
State (unreported) — in which two applications were allowed to be made. Act II 
[8M] of 1874, s. 63, says that the Court may make such order “lor payment 
of such portion of the claim as justice requires.” 

[The Advocate-General. — I read these words as descriimve of the petition, 
and not as referring to the order the Court may make.] It is submitted they 
refer to the nature of the order to be made. Under that section an order 
refusing payment of any portion would not be binding, as it is not an order fftr 
payment. It is in the discretion of the Court to allow any number of 
applications : if it is ol opinion they were improper applications, it has power 
now, under Act JI of 1874, to deal with them in their order as to costs, and 
not to give costs, or to give them against the applicant. An appeal is precluded 
in cases where an “order tor payment” is made. I Mahkby, J. — Might not 
the word “ binding ” have been introduced to bind the Crown, whicli might 
otherwise have been considered not bound ; in that view it would not bar an 
appeal.] It is submitted it was intended to bar an appeal in a case supposed 
by the section : this is not such a case. Any number of applications can be 
made in case of discovery of fresh evidence. This is an application which it is 
in the discretion of the Court to grant. 

The Advocate-General, Officiating (Mr. Paul) and the Standing Counsel 
(Mr. J. D, Hell) for the respondent were not called on. 

The judgment of the Court was delivered by 

Garth) C« J« — This was an appeal against an order of Mr. Justice 
Kennedy, dismissing an application made by the plaintiff under s. 63 of 
Act II of 1874. 

His Lordship considered that as a previous application of precisely the same 
nature had been made under the repealed Administrator-General’s Act 
(No. XXIV of 1867, s. 60) to enforce the same claim, and which had been 
lieard and decided against the applicant, she was barred by s. 13 of the new 
Civil Procedure Code (Act X of 1877) from renewing the application. 

There is no doubt that, in the years 1871 and 1872, Mrs. Smith did apply 
to the Court under Act XXIV of 1867 to obtain the [345] sum now chfuned, 
which application was refused ; and that, in the year 1873, another application 
for the same sum was made by her to Mr. Justice Macpherson, which was 
also refused. 

A further application for a review of his order was then made to Mr. Justice 
PONTIFEX, which was unsuccessful ; and another similar application was 
afterwards made to Mr. Justice Macpherson, which was also unsuccessful. 

The application to Mr. Justice Kennedy was made on the 26th of 
November last, upon certain fresh evidence, which, it was said, supplied the 
defects which had previously induced the Courts to decide against the applicant; 
and it has now been contended before us — 

Ist. — The application is not a suit within the meaning of s. 13 of Act X 
of 1877, and consequently that the applicant is by law entitled to repeat the 
application as often as she thinks proper; and 

2ndly. — That if it were a question for the discretion of the Court to rehear 
the application or not, the learned Judge ought, in the exercise of that 
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discretion, to have reheard the case, inasmuch as the evidence, now brought, 
before the Court, was such as the applicant could not, by using reasonable 
diligence, have procured before. c 

Jt wilWfciot be necessary for -us to enter upon this last point, because we 
think, ui)on consideration, tluit Mr. Justice KENNEDY was quite right in 
deciding that tlie application was l)aiTefl under s. 13. It is the first time wo 
believe that the question has been raised since the passing of the now Code, and 
it is desirable that it should be settled by an Appellate Court. 

Rection 13 provides “ that Court shall try any suit or issue in which 
the matter in issue has been heard and iinallv decided by a Court of competent 
jurisdiction in a former suit between the same ])artie8.” 

Now there is no doubt here that the matter in issue, which is the claim 
made by Mrs. Smith to the fund in question, has been decided in the former 
application as between her and the Secretary of State ; but then it is said, 
in the first place, that tliis is not a “ suit ” pioperly so called ; and in the 
next place, that the issue in the former case "was not finally decided, 
[346] because the only order made upon the application was one dismissing 
the petition. 

The 63rd section oi^Act IT of 1874 (which is in the same terms precisely 
as s. 60 of the repealed Act XXIV of 1867) enacts “ that, on the application 
being made, the Court shall make sucli order for payment of such portion of 
the sum claimed as justice shall require, and that such order shall be binding 
upon all parties to the suit.” 

It seems clear from the language hei*e used that the proceeding for which 
the section provides is to bo considered a summary “ suit” : but the appellant 
contends that the order made by tlie Court ’s not to he binding upon anybody 
unless it is one for payment of the whole or some portion of the money claimed; 
or, in other v^ords, that the decision of the Court is to bind the Secretary of 
State if the applicant succeeds : hut that it is not to bind the applicant if the 
Secretary of State succeeds. 

We consider that tliis is not the true 7uoaning of the section ; and that the 
words “ binding upon all parties to tlie suit ” were inserted with a different 
intention altogether from that which the appellant would ascribe to them. The 
section contemplates that the money, which is the subject of the petition, may 
be claimed by parties other than the applicant*; and that those parties may 
appear and be represented at the hearing, although they may not have joined in 
the petition ; and the words in question appear to be inserted for the purpose of 
making the order of the Court binding upon those other parties as well as upon 
the petitioner. 

We think, therefore, fint, that this proceeding must be considered as a 
suit” ; and secondly, that the issue raised in it having been once decided as 
botvCeon the ap])ellant siml th(3 Si.crctary of State, no frosh suit or application 
can be made which raises the same issue. 

This rule need be productive of no injustice, because, if the proceeding is a 
suit, there is no reason why the order made upon it should not be reviewed 
under s. 623 of the Code ; and we are not prepared to say that Mrs. Smith, if 
an application upon suflBcient grounds were made in this case to the Court below 
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[817] would not be entitled to a review. That, however, would be a matter 
entirely in the discretion of the learned Judge who hears the application, and 
we give no opinion upon it. • • 

The appeal is dismissed with costs. 

, A])p(ial di%iissed. 

Attorney for the Appellant : Mr. Leslie. 

Attorney for the Defendant : — The Government Solicitor Mr. Handerson. 

NOTES. 

t RES JUDICATA-* SUITS,' WHAT ARE 

See as to what arn suits within the provisions of the (iivil Procedure Code, relating to 
S«* Judicata, Manju Nath v. Venkatesh, 6 Bom., at 61 ; 7 All., at 252; 2 All., 294. 

■ISCELLANEOUS PR0CEEDIN08— 

Will be ‘ suits’ within the meaning of the Re.i Judicata rule when they are treated as 
such by the Legislature See 25 Oal., U6 (under Bengal Tenancy Act) 20 Cal., 895 
(proceedings under the Probate and Administration Act) 19 Bom., 821.] 
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[3 Cal. 817] 

APPELLATE CIVIL. 

r C 

The 21st December, 1H77. 

Present ; 

Sib Richard Garth, Kt., Chief Justice, Mb. Justice Markby, and 

Mr Justice Ainslie. 

In fhe matter of Thomson’s Policy.'" 

Stamp Act {XV HI of 1869), ss. A4), 41,1 Sch.II, els. 5, 20— Policy of 
Asstiranice — Assignment and Re-transfer by Endorsement. 

A policy of insurance bore three endorsements : the first, an assignment of all the 
right, title, and interest of the assured to the P Bank ; the second, a ra-transfor from the 
P Bank to the assured, all claims having been satisfied ; the third, an assignment by the 
assured similar to the first assignment to Messrs. B. R. S. and Company. 

• Reference from the Secretary to the Board of Revenue, N.-W. Provinces, under s. 41 
of Act XVIII of 1869, dated the 20th August 1877. 

t[8ec. 34 : — (a) When any moveable or immoveable property is sold, the full consideration- 

money directly or indirectly paid or secured, or agreed 
Consideration to be stated, to be paid or secured, for the same, shall be truly set 
forth in words at length in the principal or only 
instrument whereby the property sold is convoyed to, or vested in, the purchaser or 
in any other person by his direction. 

(b) When any property is sold and conveyed subject to any mortgage or bond or other 

debt, or to any gross or entire sum of money, such debt 
Mortgage-money to be or sum shall be deemed the consideration-money or 
deemed purchase-money. part of the consideration-money (as the case may be) in 
respect whereof the duty chargeable under the 1st 
schedule to this Act shall be paid, notwithstanding the purchaser is not or does not 
become personally liable for such debt or sum, or does not agree to pay the same or 
to indemnify the seller against the .same. 

(c) If the full consideration -money is not set forth as aforesaid, the purchaser and the 

seller shall each be liable to fine not exceeding five 
Penalty for not stating hundred rupees, and shall also pay a fine of five times 
^ consideration . the amount of the excess of duty with which such 

instrument would have been chargeable under this 
^ Act, if the full consideration- money had l>een duly set forth in such instrument, in 
addition to the duty actually paid for the same.] 

ttSec. 41: — (a) The Chief Controlling Revenue Authority may state any case coming before 

it under this Act and refer such ca'te with its own opinion 
Reference to High Court, thereon, if the case arise in the Presidency of Port 
St. George or the Presidency of Bombay, to the local 
High Court, and if it arise in any other part of British India, to the High Court at 
Fort William. 

(6) Every such case shall be decided by at least throe Judges of the High Court to 
which it is referred, and in case of difference the opinion of the majority shall 
prevail. 

(c) If the High* Court is not satisfied that the statements contained in the case are 

o sufficient to enable it to determine the questions raised thereby, the Court may refer 

the case back to the Revenue Authority by which it was stated to make such 
additions thereto or alterations therein as the Court may direct in that behalf. 

(d) The High Court upon the hearing of any such case shall decide the questions raised 
thereby and shall deliver its judgment thereon containing the grounds on which such 
decision is founded ; and it shall send to the Revenue Authority by which the case 
was stated, a copy of such judgment under the seal of the Court and the signature 
of the Registrar, and the Revenue Authority shall, on receiving the same, dispose of 
the case conformably to such judgment.] 
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In re THOMSON’S policy [1877] 

Held by Markby and AIN6LIB, JJ., that the first and third endorsements were liable, 
as collateral instruments under Sch. II, cl. 20* of the General Stamp Act, to a stamp of 
one rupee, and that the second endorsement was^ot chargeable with s1y|bmp duty : 

Held by GARTH, C.J., that none of the endorsements were chargeable with duty. 

This was a reference made by the Board of Eevenue, North-Western 
Provinces, to the High Court, under s. 41 of Act XVIII of 1869. The facts of 
the case were as follows : — A policy of assurance for Es. 3,000, issued by the 
Indian Life Assurance Go., [848] Limited, in favour of one William McGregor 
Thomson, bore the three following endorsements : — ^ 

“ 1 do hereby assign all right, title, .and interest in the within Life Policy 
“ for Es. 3,000 to the Punjab Bank, Limited. 

(Sd.) W. McGregor Thomson. 

“ loth March lH72r 

“ All claims of the Bank under this policy security having been satisfied, 
“ it is hereby retransferred to Mr. William McGregor Thomson as fully as if it 
“ had never been transferred to tliis Bank. 

(Sd.) T. D. P. Masson, 
Punjab Bank, Limited. 

“ 1st September 1874.** 

I hereby assign all right, title, and interest in the within Life Policy for 
“ Es. 3,000 to Messrs. Bheem Eay Sons and Co. 

(Sd.) W. McGregor Thomson. 

''16th March 1876.** 

The question for the consideration of the High Court was, whether these 
endorsements should be stamped, and, if so, what stamps they should bear ? 

The Advocate-General, offg. (Mr. Paul) and the Legal Eemembrancer 
(Mr. If. Bell) for the Government. 

The following judgments were delivered : — 

Markby, J. (Ainslie, J., concurring). — Even if we assume that the 
transfer of a policy of insurance is a conveyance of property sitiAte in 
British India so as to be primd facie charge.able under art. 15, ech. I of the 
Stamp Act (as to which we express no opinion), still the difficulty arises with 
regard to the endorsements which the Board of Eevenue consider ought to be 
stamped as conveyances* that it is impossible to say that any specific sum was 
paid as consideration for either of these transactions. 

[349]Undors.34t vendor and purchaser, in cases of sale, are both required to 
set forth truly in words the full consideration -money directly or indirectly paid 
or secured, etc., etc., under certain penalties for failure to do so. Section 11 is 
restricted in its application to bonds, mortgage-deeds or settlements ; and in the 
case of a conveyance, an option as to the amount of stamp to be used with a 
corresponding limitation of the rights secured by the instrument, is not allowed. 

*[ Cl. 20 : — Bonder mortgage-deed executed as a collateral security for the perform- 1 Proper 
ance of any act, where such performance is secured by some instrument i Stamp 
previously executed on stamped paper in accordance with the law in force f Duty-Two 
in British India at the time of its execution. ' Rupees] 

t [Sec. 34 — ^q. v. supra I, L. R., 3 Cal, 347,] 
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It appears to us that no penalty could be imposed under s. 34, and that 
no Court could refuse to receive the instruments before us under s. 18. 

The fact is, t\iat the first (and presumably the third instrument) was only 
an assignment by way of collateral sectirity without any consideration, capable 
of being settled as a sum of money. The consideration for the assignment was 
apparently a promise to advance money, such loan being primarily secured by a 
bond separately chargeable with stamu duty. The money paid was not paid as 
purchase- money of the endorser’s interest in the policy. 

Nothing was intended to be paid as purchase-money ; the whole sum paid 
was intended to be refunded to the payer. No doubt if the debtor should die 
before the repayment of the del)t, and if the creditor should find it necessary to 
fall back on the policy foi* satisfaction thereof, it may be said that ho will 
eventually pay the undischarged balance of the loan, plus the premia paid on 
the policy subsequent to its assignment, as the price of such assignment ; but 
it is clear that in this view nothing was over paid in respect of the first 
assignment, and no one could specify in respect of it or of the third endorsement 
at the date of its execution (which is the date on which the instrument must 
be stamped) that anything ever would or will be paid. It follows, that the 
penal provisions of ss. 18 and 34, which refer to an instrument not properly 
stamped at the time of execution^ failed to touch such instruments, for no Court 
and no Collector can say that an instrument is improperly stamped unless it or 
he can state what the proper stamp should have been. 

We, therefore, think that the first and third endorsements are not 
chargeable with stamp duty as ‘ conveyances.’ Nor do we consider that the 
second endorsement is chargeable as the fSdO] acknowledgment of the satisfac- 
tion of debt. It is a retransfer of the policy, and nothing more. It merely 
recites the fact that the debt has boon satisfied in order to explain under what 
circumstances the policy is retransferred. 

As collateral instruments not otherwise provided for, the first and third 
endorsements are, supposing the transaction such as above stated, liable to a 
stamp of one rupee. The other endorsement is, in our opinion, not chargeable 
with stamp duty. 

Garth, G.J. — I am of opinion that none of the instruments in question 
endorsed on the policy of assurance are chargeable with duty. I consider that 
they are not chargeable as ‘conveyances’ because the policy of assurance which 
they purport to transfer, is not ‘ property ’ within the meaning of the Stamp Act. 
It is merely a contract by the assured with the insurance office, which may or 
may not, according to circumstances, prove a beneficial one to the former. 
Such a contract, in my opinion, is not included in the definition “ property 
existing in British India.” 

Even assuming that such a transfer were a conveyance of property within 
the meaning of the Act, I consider that it would not be chargeable with duty 
for the reasons given by my learned brothers. 

„Ab regards the second instrument, I think it is not chargeable as an 
acknowledgment of the satisfaction of a debt, because it does not appear that 
any debt to the Bank had been satisfied, or that the claims alluded to were 
debts, or in the nature of debts, or that the amount of the claims, whatever 
they were, exceeded Bs. 20. 

It is possible, no doubt, that the first and third instruments may have been 
collateral securities ; but we have no information to guide us as to whether 
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they do properly eome under that description or not, and I feel very strongly 
that, in giving an opinion upon questions submitted to us by the Board of 
Revenue, which may serve in the future ag “ guide to the Bog-rd in imposing ” 
taxes upon the public, we are bound to advise upon the actual facts before us^ 
and have no right to speculate upon the possible nature of transactions, of 
which we have no certain knowledge. 

NOTES. 

[STATUTORY CHANGE 

Tho Stamp Act 1 of 1879 included among exempted transfers transfers by endorse- 
vient of a policy of insurance ” extending the exemption in the Act of 1869 to every kind of 
transfer whether consideration is mentioned or not. See the Stamp Act, 1899, Sch. I, 
Art. G2, cl. (c). 

Interest on policy of insurance is provided for in Slamp Act, Schedule I, Article 62.] 


C354] APPELLATE CIVIL. 

2%e 7th December, 1877, 

Present : 

Mr. Justice Markby and Mr. Justice Mittrr. 

Mahtab Chunder Bahadoor, Maharajah of Burdwan Judgment-debtor 

versus 

Ram Lall Mookerjee Decree- holder.’* 

[^1 C. L. R. 158]. 

Execution of Decree — Interest on Costs, 

When a decree gives interest upon the principal sum recovered only, and no mention is 
made as to interest on costs, the successful party is not entitled to such interest. 

The facts of the casa so far as they are material to this report are as 
follows : -On the 21st June 1876, the Judge of Burdwan passed a decree against 
the Maharajah of Burdwan, ordering him to pay the decree-holder (the respon- 
dent) a certain claim which bad been proved against him, together with iiffcerest 
at 5 per cent, and costs. 

The decree-holder executed his decree for costs and interest, whereupon 
the Maharajah made an objection to the payment of interest on tlio costs, on 
the ground that the decree was silent as to that point. 

The Subordinate Judge overruled the objection, and the Maharajah 
thereupon preferred the present appeal. 

Baboo Jugadanund Mookerjee (with him Baboos Chunder Mad huh Ghose 
and Bussunt Goomar Ghose), for the appellant, contended that the Court below 
was in error in awarding interest on costs when the decree was silent on the 
subject ; and cited Mosoodun Lai v, Bheekaree Singh (6 W. R., F. B., Mis. Bui., 
109), Olfutunnissa v. Mohan Lai Sulcal (6 B. L. R., App.fSS), Ameeroonissa 
Khatoon v. Meer Mahomet Mozaffir Hossein Chowdry (18 W. R., 103), Sadasiva 
Pillai V. Bamalinga Pillai (L. R., 2 I. A., 219), Bajah Leelanund Singh v. 
Maharajah Joy Mungul Singh (15 W, R,, 335). 

* MiBcellancous Regular Appeal, No. 209 of 1877, against the order of the Subordinate 
Judge of Zilla Hooghly, dated the llth of May 1877. 
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[832] Baboo Shamlall Milter^ for the respondent, argued, that the Subordi- 
nate Judge rightly overruled the objection that was made as to the non-pay- 
ment of interest on costs, and quoted Digamburree Dabee v. Nundgopal Banerjee 
and Jugodumb Dabea (l W. B., Mis. Ap., 1), Kirkland v. Modee Pestonjee 
Khoorsedjee(S M-oore' a J. A., ‘227), pe/ Knight Bruge, V. C., as authorities 
showing that interest had been allowed on costs ; and Bajah Leelanund Singh v. 
Maharajah Luckminsur Singh Bahadoor (13 Moore’s 1. A., 490), as analogous 
to such decision. 

The judgment of the Court, delivered by MlTTEB, J., so far as it is 
material to this report, ‘was as follows . — 

Hitter, J.— In this case two objections have been raised before us in 
appeal : First, that the judgment of the lower Court is wrong in allowing interest 
upon costs when the decree does not expressly award it. Secondly, that the 
lower Court was not right in awarding interest upon the principal sum decreed 
after the 18th September 1876, when the judgment-debtor deposited the money 
due from him in the Collector’s office, and that at any rate the lower Court 
should not have awarded interest after the date when the Collector of Burdwan 
by a roobocary informed the Court that he had no objection to pay the money 
deposited to the decree- holder. 

As regards the first question, although it seems that the practice of the 
Court was not uniform for some time upon tliis matter, the later decisions esta- 
blish that this Court has refused to allow interest upon costs in cases where the 
decree is silent about it. Of these latter cases Ulfiitunnissa v. Mohan Lai Snkal 
(6 B. L. B., App., 33) and Ameeroonissa Khatoon v. Meer Mahomet Mozaffir 
Hossein Chowdry (18 W. B., 103) are clearly in point. We think that these 
decisions are in accordance with the principle laid down in the Full Bench 
decision (6 W. B., F. R., Mis. Bui., 109). Following these decisions, we there- 
fore think that the judgment of the lower Court upon this point is not right. 
The judgment creditor is not entitled to interest upon the costs awarded in the 
decree. 

[3S3] The learned Judge then proceeded to consider the other objection, 
which is not material to this report. 

Markby, J. — I concur. 

Appeal dismissed. 


NOTES. 

[See the case of I<'orreMer v. The Secretary of StnU for India in Council (1877) 3 Cal. 
161 P.C.J 
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[8 CaL 858] 

OEIGINAL CIVIL. 

r • 

The 28th January and 11th February, 1678. 

Present 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice Markby. 

Hemendro Coomar MulLick, son of Booplall Mullick ^Plaintiff. 

versus • 

Bajendrolall Moonshee and anotlior Defendants. 

[ =^^1 C. L. R. 488 ] 


Joint contractors. Suit against — Bes judicata — Contract Act {IX of 1872), 

s. 43. 


A suit in which a decree has been obtained against one of several joint makers of a 
promissory note, is a bar to a subsequent suit against the others. The effect of s. 43 * of the 
Contract Act is not to create a joint and several liability in such a case. That section 
merely prohibits the defendant in such a suit pleading in abatement, and thus places 
the liability arising from the breach of a joint contract and the liability arising from a tort on 
the same footing. 

The rule laid down in the case of King v. ^loare (13 M. & W., 494, 505), and Jh'insmcad v, 
Harrison (L. R., 7 C. t*., 547), is one of principle, not merely of procedure. 

Appeal from a decision of Kennedy, J., dated the 20th of August 1877. 
The suit was brought to recover the sum of Rs. 1,000, with interest at 
12 per cent, per annum, due on a promissory note payable on demand, made 
in Calcutta by one Gourhurry Shaw, in his name and in the names of his part- 
ners, the defendants, on the 20th of November 1873. The plaintiff, on the 
2nd September J874, brought a suit against the two present defendants and 
Gourhurry Shaw on the promissory note, and in that suit the defendants did 
not appear. The suit was heard as an undefended suit, and the plaintiff 
obtained a decree against the defendant Gourhurry alone for the whole amount 
of the note, the decree ordering that the suit should be withdrawn as against 
the two present defendants with liberty f354] to the plaintiff to bring a fresh 
suit against them for the same matter. No satisfaction of the decree Ij^ving 
been obtained, the present suit was brought to recover the amount against the 
two defendants as to whom the suit had been withdrawn. 

At the hearing the preliminary question was suggested by the Court 
that the suit was not maintainable, and after argument the suit was disposed 
of on this point. 


Any one of joint promi- 
sors may bo compelled to 
perform. 


Each promisor may com- 
pel contribution. 


* [Sec. 43 : — When two or more persons make a joijit promise, 
the promisee may, in the abscucc of express agreement to the 
contrary, compel any one or more of such Joint promisors to 
perform the whole of the promise. 

Each of two or more joint promisors may compel every 
other joint promisor to contribute equally with himself to the 
performance of the promise, unless a cont^rary intention appears 
from the contract. 


Sharing of loss by 
fault in contribution. 


^ If any one of two or more joint promisors makes default in 

such contribution, the remaining joint promisors must bear the 
loss arising from such default in equal shares. 

Explanation.— ‘'Nothing in this section shall prevent a surety from recovering from his 
principal payments made by the surety on behalf of the principal, or entitle the principal to 
recover anything from the surety on account of payments made by the principal.] 
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Kennedy, J. — In this case I am asked to hold that the 43rd section of 
the Contract Act converts into a joint and several promise every joint con- 
tract, because it makes in the absence of special agreement every joint 
contract enforcible against any one of two or more joint promisors. I 
cannot hold that. The Statute makes no further alteration than it professes 
to do : it leaves the law without the slightest change, except that it abolishes 
the plea in abatement for non-joinder of defendants in the very cases in 
which it was available in the later state of the law. Before the Contract 
Act the promisee could compel one of the promisors to perform a joint 
and several promise, unless he was met by the plea in abatement ; and 
when he was compelled to make them all parties, yet so soon as judgment 
was recovered, he could enforce it against any one of them : and we must 
remember that the question of pleading really had little, if anytliing, to do with 
the objection. The language of PARKE, B., in King v. Hoare (13 M. & W., 494, 
505) puts the reason in a very clear light. He says : — “ We do not think that 
the case of a joint contract can in this respect be distinguished from a 
joint tort. There is but one cause of action in each case. The party injured 
may sue all the joint tortfeasors or contractors, or ho may sue one, subject to 
the right of pleading in abatement in the one case and not in the other ; but 
for the purpose of this decision they stand on the same footing, whether 
the action is brought against one or two, it is for the same cause of 
action. The distinction between the case of a joint and several contract 
is very clear. It is argued that each party to a joint contract is severally 
liable, and so he is in one sense; that if sued Beve-[SdS]rally, and he 
does not plead in abatement, he is liable to pay the entire debt : but he is not 
severally liable in the same sense as he is on a joint and several bond, which 
instrument, though on one piece of parchment or paper, in effect comprises the 
joint bond of all and the several bonds of each of the obligors, and gives differ- 
ent remedies to the obligee.'* And he proceeds at p. 506, after a reference to 
the effect of a plea in abatement : — “These considerations load us quite satis- 
factorily to our own minds to the conclusion that where judgment has been 
obtained for a debt as well as a tort, the right given by the record merges the 
inferior remedy by action for the same debt or tort against another party." 

This decision was referred to and upheld in Brinsmead v. Harrison (L. E., 
7 0. P., 547), affirming the judgment of the Common Pleas (L. E., 6C. P., 584). 
Indeed, that being the case of a tort, is somewhat stronger, as in that case a plea 
in abatement for non- joinder of a defendant could never have been maintained. 

How does the question now stand affected by the Contract Act ? I confess 
myself to be wholly unable to see that, except so far as the question of pleading, 
it has made any difference in the liabilities of the parties. There was a 
decision of Bam Nath Boy Chowdry v. Ohunder Seekur Mohapattur (4 W. E., 
60), which might seem favourable to the plaintiff ’s contention. It is not very 
clearly reported, but it would seem that the bond there was executed only by one 
party, the person first sued, and the subsequent suit only based on a supposed 
equitable liability of the defendant. However that may be, the decision was after- 
ward!b considered in a case before Sir E. Couch and AlNSLlE, 3,—Nuthoo 
Lall Chowdry v. Shoukee Lall (10 B. L. E., 200) — in which the Court dissented 
from the case of Bamrutton Boy (4 W, E., 50), which was a decision of the 
majority (E. JACKSON and Trevob, JJ., against STEER, J.), and it was there 
laid down in express terms (see p. 204) that if there be a joint contract, not a 
joint and several but a joint contract, and the party sues upon it and gets judg- 
ment, he cannot bring a fresh suit against the parties [SS6] who were jointly 
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• liable but were not included in the former suit. This is a direct decision of 
the Appellate Court, and the language of the Statute by no means contem- 
plates successive suits. This very case sIpwB the necessity gf such a rule. A 
speculative attorney might bring three suits instead of one, and I am bound 
to put the construction in the language of the Statute, which prevents such 
an abuse as this —an abuse in the possibility of which Kelly, O.B., much 
relies in Brinsmcad v. Harrison (L. R., 7 C. P., 547). The plaintiff may select 
one. lie may sue all, but he cannot do both, he must make tliis selection and 
abide by it. 

In this case, to use the words of Lord Justice TuiU^BR in Ex parte Higgim 
(3 De Gex. J., 38), the plaintiff has made his deliberate election to pursue 
his remedy “ against one debtor, and that having failed, he is now attempting 
to have recourse to the others and I must, therefore, dismiss this suit against 
the now defendants with costs on scale 2. The order withdrawing the suit 
against these defendants with liberty to sue again made as it wore behind the 
backs of those defendants cannot in any way prejudice them. 

From this decision the plaintiff appealed. The appellant having died 
pending the appeal, his son was substituted as a party appellant in the suit. 

The ground of appeal was “ that the Court was in error in holding that the 
suit could not be maintained by reason of the judgment recovered in the former 
suit, the said judgment remaining and being unsatisfied, and leave having been 
by the said judgment reserved to the plaintiff to bring a fresh suit against the 
present defendants.” 

Mr. Hill (Mr. Bonnerjee with him) for the appellant contended that the 
suit was not barred. The effect of s. 43 of the Contract Act was to make each 
one of several joint contractors severally liable ; to make every joint contract in 
fact a joint and several one. Since that Act the case of King v. Iloare (13 M. & 
W., 494, 505) as to a suit against one of two joint debtors being a bar to a suit 
[357] against the others, would not be law here. Nor would it in England 
since the passing of the Judicature Act; see the Schedule Order 19. The 
contract if joint is a contract that the creditor may sue the debtors jointly 
or severally, but each debtor has a right to refuse to be sued alone by 
pleading in abatement ;*see per Aldeeson, B., in Kingv. Hoare (13 M. & W., 
494, 505), at p. 498. By Statute 3 & 4 Will. IV, c. 42, the plea in abatement 
was abolislie.'l as to a co-contractor out of the jurisdiction ; and in Hcvjry v. 
Goldney (15 M. & W., 494) the effect of such abolition was said to be “ to make 
contracts joint and several which at first were joint only,” see per Pollock, 
C.B., at p. 499 ; and that is pisecisely what J contend is the effect of s. 43 of the 
Contract Act. Subject tci* the plea in abatement, “ a joint bond is the bond of 
both obligees, and each of them is bound in the whoW — Bichard s v. Heather 
(1 B, & Aid., 33), Whelpdalc's Case (3 Coke’s Kep., Part V, 119). And whore any 
part of the demand on a joint and several bond remains unsatisfied, you can sue 
the other of two co-contractors, though judgment has been obtained against 
Qj^0 — Ijechmere v. Fhtcher (1 C. & M., 623). [Gaeth, C J. — In the case of 
tortfeasors you can only sue once.] A case of tort is different, there is only one 
cause of action ; in case of contract there are many, see s. 43 of the Contract 
Act, s. 43, illus. (a). [Markby, J, referred to Niithoo Lall Chowdry v. Showhec 
hall (10 B. L. R., 200). How do you get rid of that case ?J That case draws a 
distinction between joint contract and joint and several contract, and it was, 
moreover, decided before the Contract Act. [Markby, J. — Did the Contract Act 
do more than bring the law in the Presidency towns into the same state as in the 
mofussil ? I never heard of a plea in abatement in the mofussil, though the 
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judgment in that case seems to assume there was.] Several causes of actioll>^ 
created by the contract which nothing done by the plaintiff can defeat. It is 
submitted that the effect of the plea in abatement by s. 43 is the same as it was 
held to be in England in the abolition of that plea as to a co-debtor out of the 
jurisdiction. As to that see Joll v. Gurzon (4 Com B., 245). [Garth, 0. J. — 
The abolition of the plea [388] in abatement by s. 43 of the Contract Act 
seems to me to leave the case of a contract in the same position as the 
case of a tort; and as to torts, the question has been decided by the case of 
Brinsmead v. Harrison (L. R. 7 0. P., 547)..l In oases of tort the injury 
sustained by the person complaining is the whole cause of action ; the cause of 
afction is whole and undivided. In cases of contract, the cause of action is a 
breach by A when we sue him ; broach by B when wo sue B, and so on 
there are several causes of action. There is no res adjudicata here to prevent 
this suit from being maintained. The only res adjvdicata is under s. 2, Act 
VIII of 1859. But here the cause of action and the parties are not the same 
as in the former suit. In the former suit it was decided that Gourhurry 
Shaw had broken the contract : that is not the question here. Here also there 
is no merger : no extinguishing of the inferior remedy by the superior as put 
by Parke, B., in Kuiq v. Hoare (13 M. & W., 494, 505). 

Mr. T. A, Apear and Mr. Beebij for the respondents were not called on. 

The following judgments were delivered : — 

Gapth, C.J. — This suit was brought against the defendants to recover the 
amount of a promissory note, which was alleged to have been made by them 
jointly with one Gourhurry Shaw. It appeared from the plaint, that a former 
suit had been brought by the plaintiff against Gourhurry Shaw and the defend- 
ants ; but as the note was signed by Gourhurry alone, professing to act for 
himself and the defendants, and as the plaintiff did not prove at the trial that 
Gourhurry had authority to act for the defendants in making the note, the 
plaintiff’ obtained a decree against Gourhurry alone, leave being reserved to the 
plaintiff by the learned Judge to bring another suit upon the note against the 
present defendants. 

No satisfaction of the debt having been obtained against Gourhurry under 
the former decree, the plaintiff brought the present suit ; but the defendants 
object in the first instance, that [389] as the liability upon the note was a 
joint^one, the judgment obtained against Gourhurry is a bar to this suit, and 
that the rule laid down in the case of King v. Hoare (13 M. & W., 494, 505) is 
applicable here. The defendants also raise the question, whether the plaintiff 
had authority to pledge their credit ; but if they are right in the question of law, 
it is not necessary for us to enter upon the question of fact. 

The learned Judge in the Court below has decided the point of law in the 
defendants* favour, and I entirely agree with him. 

The rule which was laid down by the Court of Exchequer in the case of 
King v. Hoare (13 M. & W., 494, 505), and subsequently by the Exchequer 
Chamber in the case of Brinsmead. v. Harrison (L. R., 7 C. P., 547) is not a 
rul&of procedure only, but of principle, — viz., that a judgment obtained against 
one or more of several joint contractors or joint wrong-doers operated as a bar 
to a second suit against any of the others. There is but one cause of action 
for the injured party in the case of either a joint contract or a joint tort ; and 
that cause of action is exhausted and satisfied hy a judgment being obtained by 
the plaintiff against all or any of the joint contractors or joint wrong-doers 
whom he chooses to sue. If a plaintiff, under such circumstances, were allowed 
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to lirtie each of his co-debtors or wrong-doers severally in different suits, he 
would be practically changing a joint into a several liability. 

This rule is so fully explained by Babon Parke, in King v! Hoare (13 M. & 
W., 494, 505), and by Chief BaBON ICelly in Brinsmead v. Harrifion (L. E,, 7 
0. P., 547) that I do not think it necessary to enlarge further upon it. 

It is a rule which in my opinion is founded on strict justice and public 
convenience ; and it has been acted upon in this Court in the case of Nnthoo 
Lall Chowdry v. Shoukee Lall (10 B. L. E., 200). » 

V) 

It was much pressed upon us in the argument by Mr. Hill, that the effect 
of s. 43 of the Indian Contract Act is to enable a promisee to sue one or more 
of his joint promisors severally in two or more suits ; or, in other words, 
to change a joint liability into a several one at the option of the promisee ; 
but this, I conceive, is not the object or effect of the section. It merely 
[360] allows the promisee to sue one or more of several promisors in one suit ; 
and so practically prohibits a defendant in such a suit from objecting that his 
co-contractors ought to have been sued with him. 

It is true that the rule upon which I am acting may possibly lead to some 
hardship in cases when one or more of several co-contractors is out of the 
jurisdiction and the plaintiff, if he waits for his return, would be barred by the 
Statute of Limitation. But this is an injustice which the Legislature, if they so 
pleased, could easily remedy and which has been, in fact, remedied in England 
by the Statute of 19 and 20 Viet., c. 97. 

I consider, therefore, that the appeal should be dismissed with costs on 
scale No. 2. 

Markby, J. — This suit was brought against the defendants to recover the 
amount due upon a promissory note. It was stated in the plaint that the note was 
made by one Gourhurry Shaw, who carried on business in partnership with 
the defendants ; that a suit had been previously brought against Gourhurry 
Shaw and the present defendants ; and that on that occasion the plaintiff 
had obtained a decree against Gourhurry alone. By this decree the former suit 
as against the present defendants was ordered to be withdrawn at the request 
of the plaintiff with liberty to the latter to bring a fresh suit against them for 
the same matter. 

It was admitted by the defendants that they carried on business as ordinary 
traders in partnership with Gourhurry Shaw, and they did not deny the making 
of the note by Gourhurry ; but they denied that Gourhurry had any authority 
to bind his partners by the note, which they alleged to have been in fact made 
for the purchase of another business in which Gourhurry was concerned. 

No evidence was given in the case, but it is admitted that nothing has been 
recovered by the plaintiff upon the decree against Gourhurry. The learned 
Judge below dismissed the suit upon the ground that the plaintiff having elected 
to take a decree in the former suit against one of the joint -makers of the note 
only, could not bring another suit against the other joint-makers. • 

The note was not produced, so that we do not know the exact form of it. 
The question, however, as I understand it, which is [861] submitted for our 
consideration, is this : if several persons carrying on an ordinary trading partner- 
ship make a joint promissory note, and one partner be sued upon it and a decree 
obtained, is any subsequent suit upon the same note against the remaining 
partners barred, even although nothing has been recovered upon the former 
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decrees ? If this question be answered in the affirmative, the appeal is to be 
dismissed. 

I also understand it to have been conceded on the argument that this is a 
question which is to be determined by the English Law of Contract, except so 
far as the same may have been modified by the Indian Contract Act. I think 
it impossible to deny that, under the English Law, this suit would have been 
barred, and notwithstanding the great authority of Mr. Justice WlLLES, who 
seems to tlpnk otherwise, I should say, not as a mere rule of procedure, but 
upon principle of the of Contract. If this were a mere matter of procedure, 
tlie English law would not necessarily bind us. But I understand PARKE, B.’s 
judgment in Kingv.IIoare (13.M.&W., 493, 505), which is the leading authority 
to rest upon this, that under a joint contract to pay a sum certain, there is 
but one single obligation which may indeed be enforced severally, but can be 
enforced once only. 

Other principles are stated in the judgment, but they are either based 
upon rules of pleading not applicable to the case now under consideration, or 
they apply only to cases where the suit is brought to recover damages and not 
for a sum certain. 

Of course, in all questions of this kind, the liability must depend ulti- 
mately upon the intention of the parties ; but I consider that it is now 
finally settled by the law of England that, apart from a Statute which 1 shall 
notice presently, and which is not applicable here, a joint promissory note 
creates an obligation which can bo sued on once only. 

If this be, as it seems to me to be, the true mode of stating the law, 
all difficulty about the further question which has been argued disappears. 
Mr. Hill contended that s. 43 of the Contract Act did away with the rule that 
the second suit was barred in such a case as this. But that section does 
no more than place the liability arising from the breach of a joint contract [362] 
and the liability arising from a tort upon the same footing, -that is to say, 
that each wrong-doer is liable to be separately sued in respect of the whole 
liability. But it does not touch that which has been determined to be the 
nature of the obligation created by the breach of coRtract, — namely, that it 
is one which can be sued on once only. 

•I have searched into this matfcer with some care in order to see if the rule 
laid down in King v, Iloare (13 M. & W., 494, 505) was really binding upon us, 
because if it was not, I think it would require some consideration how far it is 
desirable that in such a case as this a note made by an ordinary trading part- 
nership, the second suit should be barred. The rule laid down by PARKE, B., 
in King vJIoare (13 M. k W., 494, 505) is very likely correct in theory. It is at 
any rate identical, or nearly identical, with the strict rule of the ancient 
Boman law. But it must be borne in mind that this rule was abolished in the 
Eoman law 1300 years ago ; and has been since repudiated in America and every- 
where in Europe, except in England. Even in England, until the decision of King 
V. Hoare (13 M. & W., 494, 505) it was very doubtful whether the rule prevailed 
or flot in joint contract ; whilst since that time one learned Judge Sir James 
Knight Bruce has spoken of the rule in strong terms of disapprobation (27 
L, J. Bank., 29). Lord Mansfield also expressed the opinion in Bice v. Shute (1 
Sm. L. C , 6th ed,, 513) that all contracts with partners were joint and several ; 
and the rule in King v. Hoare (13 M. W. 494, 505) has been since modified 
by Statute in England. The 19 and 20 Viet., c. 97 s. 11, directs that the period 
of limitation as to joint-debtors shall run notwithstanding that some are beyond 
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seas ; but expressly provides that the creditor shall not be barred as against 
those out of the jurisdiction by judgment recovered against those who remain 
within it. If the rule laid down in King v. Hoare (13 M. & W., 494, 505) 
be combined with the law of limitation here, which is very stfict, it is by no 
means clear that a creditor might not very often be left to the choice between 
a remedy against an insolvent debtor and having his debt barred. 

[368] I do not deny that there are important considerations of convenience 
the other way. These considerations have been pointed out and insisted on 
by several learned Judges of great experience in England, and just now by the 
Chief Justice. I only say that if I were at liberty to gnter upon the general 
question of convenience, I should hesitate much before applying to this countfj’ 
without any qualification the rule laid down in King v. Hoare (13 M. & W., 494, 
505). As it is, however, I am bound to follow that decision, and to hold that 
this being a case governed by the English law, the learned Judge was right in 
dismissing the suit. 

Appeal dismissed. 

Attorneys for the Appellant : Messrs. Bemfry and Rogers. 

Attorney for the Respondent : Baboo B. M. Doss. 

NOTES. 

[ THE RULE IN KINO v. HOARE.— 

Tho question whether the rule in King v. Hoare is npplieiible to India, and if .-to, to what 
extent, is still an unsettled question and awaits to be resolved finally cither by the Legis> ^ 
lature or by the Privy Council. 

The following latest cases may bo referred to where all the cases are collected and 
reviewed from which different conclusions have been arrived at by the Judges : — 

(1918) 19 I. C. 13 ; (1909) 83 Mad., 817. 

See also Messrs. Pollock and Mulla on tho Indian Contract Act, sec. 43.3 
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.DOSS MONEY DOSSEE V . 


(8 Cal. 863] 

APPELLATE CIVIL. 

The 11th January, 1878. 

Present: 

Mb. Justice L. S. Jackson and Mr. Justice Kennedy. 


Doss Money Dossee Defendant 

versus 

'T 4. 

Jonmenjoy Mullick Plaintiff. 


[- 1C. L. R. 446.1 

Res Judicata — Simple Mortgage Bond— Mortgagee's Lien — Money Decree — 

Mortgagor's Bight, Title, and Interest sold — Registration Act, Summary 
procedure under — Act XX of 1866, s. 63 — Act VIII of 1859, s. 9. 

A having aKimple mortgage bond, which was specially registered, obtained a summary 
decree under the provisions of the Registration Act, and attached the lands under mortgage 
to him. Prior to A's decroo those lands had been attached by other creditors and subsequent 
to A* 8 decree they were sold to B. After .such sale, A, under his attachment, sold the right, 
title, and interest of the mortgage which he himself purchased. A now sued the mortgagor 
and B to enforce his mortgage lien against the mortgaged properties. 

Held that, according to the decision of Syvd Emam Momtaz-ood-deen Mahomed v. 
Rajeoomar Bass (14 B. L. R., 408), the suit should be dismissed. 

[364] Qttajre.— Whether s. 7 of Act VIIT of 1859 would not be an answer to the suit as 
full relief might have been given in the summary suit ? 

The plaintiff had a simple mortgage bond, dated 10th January 1871. The 
bond vvas specially registered and charged the lands in suit with other properties. 
Certain creditors of the mortgagor attached the land under mortgage, and 
the sale was fixed for 24th Februai'y 1871. In the meantime, and on the 21st 
February 1871, the plaintiff’ obtained a summary decree under the provisions 
of the Registration Act (Act XX of 1866), s. 53 t. 

* Special Appeal No. 60 of 1877, against the decree of L. R. Tottenham, Esq., Judge of 
Zilla Midnaporo, dated the 30th August 1876, reversing the decree of Baboo Jadoonath Roy, 
Subordinate Judge of that district, dated the 21st June 1875. 

t [Sec. 53 : — Within one year from the date on which the amount becomes payable, or, 
where the amount is payable by instalments, within one year 
Enforcement of such from the date on which any instalment becomes payable, the 

agreement. obligee of any such obligation registered with such agreement 

as aforesaid, whether under the said Act No. XVI of 1864 or 
under this Act, may present a petition to any Court which would have had jurisdiction to 
try a regular suit on such obligation for the amount secured thereby, or for the instalment 
sought to be recovered. 

The petition shall, where a stamp is required by law, bear a stamp of one-fourth the value 
prescribed for a plaint in such a suit, and may be amended by 
Stamp on petition. permission uf the Court, and the statements in the petition shall 

be verified by the petitioner in manner required by law for the 
verification of plaints. 

On production in Court of the obligation and of the said record signed as aforesaid, the 
petitioner shall be entitled to a decree for any sum not exceeding 
Decree. the sum mentioned in the petition, together with interest at the 

rate specified (if any) to the date of the decree, and a sum for 
eosts to be fixed by the Court. Such decree may be enforced forthwith under the provisions 
for the enforcement of decrees contained in the Code of Civil Procedure.] 
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The lands were sold under the creditors’ attachment and purchased by 
the defendant. The plaintiff*, on 30th July 1871, sold the right, title, and interest 
of the mortgagor in the mortgaged land uijdor an attachment issued under his 
summary decree, and became the purchaser thereof. Being unable to reap the 
fruit of his purchase owing to the antecedent sale of the defendant, he now sued 
the mortgagor and the defendant to enforce his lien against the mortgaged 
properties. The Subordinate Judge dismissed the plaintiff’s suit, but on appeal 
his order was set aside, and a decree passed, declaring that the property in 
suit was liable to be sold in satisfaction of the plaintiff’s decree of the 21st 
February 1871. The auction-purchaser now appealed.^ 

Baboos Srinath Dass and Bhowani Ghurn Dutt for the Appellant. 

Baboos Mohini Mohun Boy and Bash Bchary Ghose for the Respondent. 

The judgment of the Court was delivered by 

Kennedy, J. (after stating the facts as above mentioned, and remarking 
that it was difficult to believe that the plaintiff, when lie obtained his decree, 
was not aware of the immediate proximity of the sale, or that the course he 
took was not adopted in reference to that fact, continued as follows): — The 
present suit is brought against the mortgagor and the first auction -purchaser 
to enforce the lien created by the mortgage bond against these lands. 

[363] The difficulty in which the plaintiff has been placed is entirely one 
of his own creation. Instead of suing the mortgagor on his bond, and obtain- 
ing a decree declaring his lien and directing the lands to be sold towards 
satisfaction of it, he adopted a course which ensured the lands being sold so as 
to realize the smallest price possible. The course is one frequently adopted in 
Bengal, but this frequency cannot make it less liable to be stigmatized as 
oppressive if not fraudulent. 

However this may be, the question for us now to decide is, whether the 
present suit can be maintained, and we iiave come to the conclusion that it 
cannot; and that the decision of the Full Bench in Haran Ghmider Ghose v. 
Dinohwidhoo Bose (14 B. L. R., 408 ; s. C., 23 W. R., 187) precludes us from 
giving the relief he sought. 

In the second suit which was before^the Full Bench, it appears that the 
nature of the proceedings must have been precisely the same as those here, 
for Mr. Justice Jackson says, that in it “ the plaintiff sought a fresh decree 
for the unsatisfied portion of his claim, as well as a declaration of lien as 
against the alienees. Upon the considerations, already stated, I am of opinion 
that the Munsif, who granted only the latter prayer, was right, and that the 
Judge, who altered the ^declee, was wrong.” The majority of the Bench, 
however, did not concur m this opinion, and both cases were dismissed. 

We are unable to distinguish that case from the present, and think that 
we are bound to follow it notwithstanding some observations which were made 
in the judgment of the majority, which would be inconsistent wdththe ultimate 
decision, if they could be construed as the respondent here contends. Possibly 
they would apply in cases where the property had been alienated before the 
institution of summary proceedings by the mortgagee, and this view ^ould 
reconcile with the Full Bench decision, the ruling of Glovbb and MiTTER, JJ., 
in Aruth Soar v. Jtiggunath Mahapaihitr (23 W. R., 461), in which it appears 
that certainly before the decree the mortgaged property had been sold. 

Here there being no intervening charge or interest, the plaintiff’ deliberately 
elected, for his own reasons, to take a mere [86B] money-decree against 
the mortgagor. The Full Bench did not think it necessary to decide the 
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question raised under s. 7 of the Procedure Code, and for the same reason 
we need not now do so ; but it is by no means certain that the operation of 
that section would not in itself be an answer to this suit, as a suit in which 
full relief could Viave been given, might, at the time of the summary decree, 
have been instituted against the mortgagor. We decide nothing about any 
other remedy which may be open to the mortgagee, but we must restore the 
judgment of the Subordinate Judge. 

Appeal decreed. 


NOTES. 

, tThis case was ovePPUled by a Full Bench of the Calcutta High Court in (1881) 7 Gal., 
714 P. B. 

Sec our Notes to that case. Consequent on that Full Bench decision, a review of this 
case was admitted : — (1882) 8 Cal., 700.] 


[ 3 Cal. 866 ] 

PULL BENCH. 

The 1 8th February, 1878. 

PBESENT : 

Sir Richard Garth. Kt., Chief Justice, Mr. Justice Kemp, Mr. Justice 
L. S. Jackson, Mr. Justice Markby, and Mr. Justice Ainslie. 

The Empress 
versus 

Baidanath Das."" 

Offence punishabe by Fine and Confiscation-' Act XXI of 1850, s. 49— Offences 
triable in a summary way Summons Cases— Sentence — Criminal 
Procedure Code (Act X of 187*^), ss. 4, 8, 148, 149 d; 22i4. 

Au offence under s. 4U of Act XXI of 1856 can be tried summarily under s. 222 of the 
Criminal Procedure Codet, the confiscation provided by s. 49 being merely a consequence o 
the conviction, and not forming part of the punishment for the offence. 

The prisoner in this case was chafed with the illega*! possession of ganja, 
convicted under s. 49 of Act XXI of 18561, and sentenced by the Joint 

• Coiminal Reference, No. 48 of 1877, by H. Beveridge, Esq., Offlciatiug Sessions Judge 
of Bungpore, dated the 30th August 1877. 

^ LSec. 222 : — The Magistrate of the District may try the 
What offences may be following offences in a summary way, and, on conviction of the 
tried summarily. offender, may pass such sentence « as may be lawfully inflicted 

under section twenty of this Code 

(l) Offences referred to in section one hundred and forty-eight of this Code. * • • ] 

{ [Sec. 49 : — Every person other than a licensed manufacturer or vendor or a person duly 
authorized to supply licensed vendor, who shall have in his pos- 
Penalty for illegal pos- session any larger quantity of country spirits or taree, puchwye, 
session of country spirits, or intoxicating drugs, than may legally be sold by retail under 
etc. the provisions of section 35 of this act, or shall transport by 

land or by water, or have in his possession, any spirituous liquors 
made «t a distillery worked according to the English method, or any imported spirituous or 
fermented liquors, in larger quantity than two gallons, without a pass from the Collector or 
other ofiioer duly empowered in that behalf shall forfeit for every such offence a sum not 
exceeding two hundred rupees ; and the liquors and drugs together with the vessels, packages 
and coverings in which they are found, and the animals and 
Proviso. conveyances used in carrying them, shall be liable to confiscation. 

Provided always that nothing in this section shall extend to any 
spirituous liquors, wines or beer, purchased by any person for his private use and not for sale, j 
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Magistrate of Bungpore to a fine of Bs. 100, or, in default, to rigorous imprison- 
ment for one month. The Sessions Judge, referring to the case of Judoonath 
Shaha (23 W. B., Cr. Bui., 33), was of opinion that the order was illegal, as the 
Joint Magistrate had no power to try the case summarily o^to pass sentence 
of rigorous imprisonment. He, therefore, referred the case under s. 296'*', Act X 
of 1872. 


[367] The High Court (Markby and Peinsep, JJ.) held that the sentence 
of rigorous imprisonment was illegal, and modified the order in that respect. 
They referred the question as to whether the offence could or could not be tried 
in a summary way to a Full Bench, with the following* remarks : — i 

i 

Ppinsep, J. (Markby, J., concurring),— The matter which remains for 
our decision is, whether an ofi'ence under s. 49, Act XXI of 1856, can be tried 
summarily by a Magistrate, under s. 222 of the Code of Criminal Procedure. 

The punishment for that offence, on which this matter depends, is thus 
described : the offender shall forfeit for every such offence a sum not exceed- 
ing Bs. 200.” It is further stated, “and the liquors and drugs, together with 
the vessels, packages, and coverings in which they are found, and the animals 
and conveyances used in carrying them, shall be liable to confiscation.” 

f 

Section 222 of the Code declares that the Magistrate of the district may 
try certain off ences in a summary way, and among these offences are “ offences 
referred to in s. 148 of this Code.” Such offences are described in the Code, 
s. 4, as ** summons cases,” see definition. 

Section 148 is to the following effect : “ When a complaint is made before 
a Magistrate having jurisdiction in the case, that any person has committed, or 
is suspected of having committed, any offence triable by such Magistrate, and 
punishable with fine only, or with imprisonment for a period not exceeding six 
months, or with both, the Magistrate may issue his summons directed to such 
person, requiring him to appear at a certain time and place before such 
Magistrate to answer to the complaint.” 

So only offences iBinishable with “ fine only, or imprisonment for a period 
not exceeding six months, or both,” would be triable in a summary way under 
the first clause to s. 222 already quoted. 

p 

Is an offence under s. 49, Act XXI of 1856, one punishable with fine only, 
or does the confiscation which follows on conviction form a part of the punish- 
ment, so as to alter the character of the offence as regards the mode of trial to 
be adopted ? 

[868] In two reported decisions of this Court — Khetter Mohun Chowrunghee 
(22 W. B., Cr. Bui., 43) and Judoonath Shaha (23 W. B., Cr. Bui., 33) — it has 
been held that such offences are not summons cases, and therefore are not 
triable in a summary way, because they are punishable with confiscation as 
well as with fine. 

* [Sec. 296 : — If the Court of Session or Magistrate of the district is of opinion that the 
judgment or order ih contrary to law, or that the punishment is 
Report to High Court. too severe or is inadequate, such Court or Magistrate may 
report proceedings for the orders of the High Court. 

Provided that in Session cases if the Court of Session or Magistrate of the district considers 
that a complaint has been improperly dismissed or that an accused person has been impro- 
perly discharged by the Subordinate Court, such Court or Magistrate may direct the accused 
person to be committed for trial.] 
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We have great doubts regarding the correctness of those decisions — doubts 
which, we would add, are shared by the only Judge of this Court now present, 
who was a partjrto one of those decisions. We are informed that Magistrates 
constantly try onences of this description summarily, probably in ignorance of 
the rule laid down in these decisions ; and we, therefore, think it right to 
submit the matter to be authoritatively settled by a Full Bench of this Court. 

We are inclined to hold that such an offence can be tried summarily as a 
“ suDjmary case,” for the following reasons, which we state, because the parties 
to this case are unrepresented, and therefore it is not probable that there will 

be any argument at the*bar. 

# 

For the procedure in the trial of offences, the Code has divided them into 
three classes : 

Summons cases, defined in s. 148. Warrant cases, defined in s. 149. 
Sessions cases, or trials in the Court of Session, defined in s. 4. 

If the offence under s. 49, Act XXI of 1H56, is not a summons case, it 
must be either a warrant case or a sessions case, and whatever opinion may be 
expressed regarding its falling under the category of summons cases, it clearly 
cannot fall within either of the two other classes. No special mode of trial 
has been pres<?ribed for such an offence, and it is difficult to suppose that such 
oases were overlooked by the Legislature. 

The proper solution of this difficulty seems to be to regard confiscation not 
as a punishment contemplated by the Code of Procedure so as to affect the 
mode of trial. 

It may be said that a sentence is the declaration of the punishment 
imposed. Section 20 of the Code of Criminal Procedure sets forth the powers 
of Magistrates in passing 8en-[369]tence, and these powers are limited to 
imprisonment, fine, and whipping. It is in consideration only of such punish- 
ments that the Code has prescribed the different modes of trial, and though 
confiscation of certain articles may bo awarded on conviction of any offence 
under a special or revenue law, such confiscation is not taken into account by 
the Code so as to form a portion of the sentence, or to ^.ffect the nature of the 
offence or the mode of trial. 

Further, we observe that s. 8" of the Code, in providing for the trial of 
offences under local or special laws, states that ” no Court shall award any 
sentence in excess of its powers,” and the powers of Magistrates in respect to 
passing sentences on persons convicted are set forth in s. 20, which, as already 
stated, only refers to three kinds of punishments — imprisonment, fine, and 
whipping. Confiscation under Act XXI of 1856, and also under the Salt Act, 
can, however, be ordered by a Magistrate. 

Under these circumstances, we are inclined to hold that confiscation is no 
part of the sentence or punishment under the Code of Criminal Procedure, but 
that it follows as a consequence of the conviction. 

•[Sec. 8 : — Offences punishable under any law, other than the Indian Penal Code contain- 

• ing no distinct provision as to the Court or officer before which 

Offences under local and or before whom they are to be tried may be inquired into and 
special laws. tried, according to the provisions hereinafter contained, by the 

Criminal Courts appointed under this Act. But no such Court 
shall award any sentence in excess of its powers. 

A Magistrate of the third class shall not try any such offence unless it is punishable with 
less than one gear’s imprisonment, nor shall a Magistrate of the second class try any such 
offence unless it is punishable with less than three years* imprisonment.] 
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# 

The question referred is that stated in the first paragraph of this reference. 
If the answer to the question be in the affirmative, the conviction will stand. 
If the answer be in the negative, the conviction and sentence, including the 
order of confiscation, will be set aside an&a new trial ordered. 

No one appeared on either side before the Full Bench. 

The judgment of the Full Bench was delivered by 

Garth, C.J,- -We are clearly of opinion, that an offence under s. 49, 
Act XXI of 1856, can be tried summarily by a Magistrate under s. 222 of 
the Criminal Procedure Code. 

The confiscation, which is provided for by s. 49, is merely a consequence 
of the conviction, and does not form part of the punishment for the offence. 
We observe that, in the case of Khatter Mohun Choivrunghee (22 W. E., Or. 
Eul., 43), to which we are referred, the [370] question which we are called 
upon to decide was given up by the Government Pleader without argument ; 
and that in the second case the learned Judges merely followed the ruling in 
the first, so that this would appear to be the first occasion on which the point 
has been seriously considered. 


[ 3 Cal. 870 1 

OEIGINAL CIVIL. 


The 18th Febr'iiary, 1878. 

Narain Singh 
versus 

Earn Lall Mookerjee. 

Practice — Immoveable property situate in different districts — Leave to admit 
plaint — Civil Procedure Code (Act X of 1877 ss. 2, 19 — Charter Act, cl. 12. 

JJnder s. 19 of the Civil Procedure Code, it is not necessary to obtain the leave of the 
Court to sue in respect of immoveable property situate partly within, and partly without, the 
ordinary original civil jurisdiction of the High Court. ^ 

This was a suit respecting immoveable property, part of which was situate 
within, and part without, the jurisdiction of the Court. 

Mr. Moyle now moved to admit the plaint under cl. 12 of the Charter Act. 

Mr. Bonnerjee as amicus curios called the attention of the Court to s. 19 of 
the Civil Procedure Code, which says that if a suit be to obtain relief respect- 
ing property or compensation for wrong to immoveable property situate within 
the limits of different districts, the suit may be instituted in any Court other- 
wise competent to try it within whose jurisdiction any portion of the property 
is situate ; and to s. 2, which defines " district *’ as including the local limits of 
the ordinary original civil jurisdiction of a High Court ; and asked whether 
applications of this nature should, for the future, be made under cl. 12 of the 
Charter or not. 

Pontifez, J. admitted the plaint, and said that s. 19 of the Code gave the 
Court jurisdiction, and that it was not necessary to apply under cl. 12 of 
the Charter. 
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HOTBB. 

[ THIS CASE MOT AN AUTHORITY HOW 

The Civil Procedure Code, 1908, Sec. 120, expressly excludes the application of Sec. 17 
(the section correspoflding to S^o. 19 of C. C., 1877) to the High Court in the exercise of its 
original civil jurisdiction. 

A similar provision was contained in Sec. 638 of the C. P. C. of 1882, excluding Sec. 19 
thereof.] 


[871] APPELLATE CIVIL. 

The 4th January, 1878, 

Present : 

Mr. Justice White and Mr. Justice Mitter. 


Sobha Bibee Decree-holder 

versus 

Mirza Sakhamut Ali and others Judgment-debtors.'* 

Act VIII of 1 S5.9, ss. 208 and 364 — Application for execution of decree — 
Right of appeal-— Act XXIII of 1861, s. 11, 

Where a decree had been purchased henami, and the party alleging herself to be the real 
purchaser had not been upon the record as a party, and an application for execution made by 
her under s. 208 of Act VIIT of 1859 f had been refused, and there was a dispute as to who was 
th^ real purchaser of the decree, — Held, that the applicant was not a party to the suit within 
the meaning of s. 11 of Act XXIII of 1861, and had no right of appeal against the order 
refusing her application [compare s. 244 of the Civil Procedure Code (Act X of 1877)] . 

Ahidunnissa Khatoon v. Amirunnissa Kkatoon (I. L. R., 2 Cal., 327 ; S. Ct, Lt R., 
4 1. A., 66) followed. 

Application under s. 208 of Act VIII of 1859. 

Thd applicant, alleging herself to he the purchaser of a certain decree, 
applied to the Subordinate Judge of Dacca to be placed on the recoi^ as 
decree-holder and also for execution of the decree. It appeared that the decree 
had been purchased henami by a mukhtear for and on behalf of some person 
or persons whose names did not appear on the record ; and that there had been 
a litigation between the applicant and certain other parties, in which it was 
decided by the High Court, on the 6th of Januajry 1875, that the applicant 
had no invest in the decree. The Subordinate Judge rejected the application. 

On appeal to the High Court : 

Baboo Mohini Mohan Boy appeared for the Appellant. 

Munshi Serajul Islam for the Bespondents. 

* MiBoe^aneou3 Regular Appeal, No. 263 of 1877, against the decree of Baboo Gunga 
Churn Sircar, Subordinate Judge of Zilla Dacca, dated the 16th of June 1877. 

f-fBeo. 208 ; — If a decree shall be transferred by assignment or by operation of law from 
* the original decree-holder to any other person, application for 

Application by whom to the execution of the decree may be made by the person to whom 
be made, if decree be trans- it shall have been so transferred or his pleader, and if the Court 
ferred from original decree- shall think proper to grant such application, the decree may 
holder to another person. be executed in the same manner as if the application were made 
by the original decree-holder.] 
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[372] The following Judgments were delivered : — 

White, J. — The appellant in this case applied, under s. 208 of the Code 
of 1859, for leave to execute a decree, which she alleged shl had purchased at 
an auction sale. The Court below, taking into consideration a certain judg- 
ment that had been passed by this Court in a suit to which the present 
appellant was a party, has decided that she is not entitled to take out 
execution of the decree, and, accordingly, has refused her application. 

Now, by the 364th section of the Code, no appeal lies agaihst this order, 
unless an express provision can bo found in the Code which allows ofmn 
appeal. TJie only express provision is contained in s 283 of the Code. This 
section has been repealed by Act XXIII of 1861, and s. 11 of the latter Act has 
taken its place Hence, unless the appellant has a right of appeal under s. 11 
of Act XXIII of 1861, she cannot carry the case further so far as the present 
' suit is concerned. The only part of s. 11 which we need consider is that which 
directs that questions, “arising between the parties to the suit in which the 
decree was passed, and relating to the execution of the decree, shall be deter- 
mined by order of the Court executing the decree and not by separate suit, 
and the order passed by the Court shall be open to appeal.’* It is perfectly 
clear that Sobha Bibee, the appellant, is not technically a party to this suit. 
She purchased, according to her statement, the decree on the 16th June 1870, 
and on the 5th July she applied to be made a party, but her application was 
refused. 

It is argued, however, upon the authority of Hwrro Lai Dass v. Soojaiout 
Ali (8 W. K., 197), that although she has not been made a party to the suit, 
she is yet within the meaning of the 11th section, because she has by her 
purchase become the assignee of the decree, and as such is entitled to be made 
a party. We think that the doctrine laid down in Hurro Lall Dass v. Soojazout 
AH (8 W. E., 197), if it be not taken to be overruled by the recent decision of 
the Privy Council in ilfeidttwnfssa Khatoonw. Amirunnissa Khatoon [compare 
8. 244 of the Civil Procedure Code (Act X of 1877)1 , must at least be considered 
as confined to [373] cases in which there is no dispute as to the assignment of 
the decree having takep place, or as to the person who is the assignee. Their Lord- 
ships in dealing with the case before them, which in principle is substantially the 
sarhe as the present, and in considering the judgment of the late Chief Justice 
of this Court, expressed their concurrence with the view which he had*taken, 
viz:,, that the 208th section of Act VIII of 1859 was not intended to apply to 
cases where a serious contest arose with respect to the rights of persons to an 
equitable interest in a decree. That being so, it is clear that where such a 
contest existed, a party claiming to be the assignee of the decree would not be 
entitled to succeed in an application for execution made under s. 208 of the 
Code, and for the same reason would not be entitled to be made party to the 
suit. In no sense therefore could he be considered as coining within the 
meaning of s. 11 of Act XXIIl of 1861. That there is a serious contest in 
this case as to the party who is the real transferee of this decree thpre cannot, 
we think, be a shadow of doubt, for it appears upon the proceedings that the 
purchase was originally made by a mukhtear benami for somebody else. *Who 
that somebody else is, whether the present applicant or not, l7as been the sub- 
ject of litigation, and is not yet finally determined. The certificate of sale was 
issued in the name of Fukeerunnissa, one of the defendants. She has tried to 
establish her title, and has failed. Her case came before this Court in 1875, 
in a suit to which the present applicant was a party, and this Court whilst 
negativing Fukeerunnissa’s claim pronounced a very strong opinion that the 
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present appellant had no title to be considered a bona fide transferee of the 
decree, but that a third person was the real purchaser. It is^not necessary to 
determine now whp is the real assig]:}eo of the decree. It is sufQcient to say 
that it is a question which admits of very considerable doubt. 

It appears to us, therefore, that the appellant who has neither been made 
a party to the suit nor is entitled to be made a party, cannot in any view of 
the case be treated as coming within the purview of s. 11. That being so by 
force of the SGIth section of the Code of 1859, she has no right of appeal, and 
her case, so far as the proceedings in this suit are concerned, must rest where 
it is left by the lower Court. 

[874] The appeal, therefore, will be dismissed with costs. 

Mitter, J. -I am also of the opinion that, in this case, Sobha Bibee has 
no right of appeal. She applied under s. 208, Act VIII of 1869, as a transferee, 
to execute a decree which was obtained by a third party, and which she alleged 
she had purchased in execution of a decree against that third party. For reasons 
stated in the judgment of the lower Court, her application to execute the decree 
as a transferee under s. 208 of the Procedure Code of 1859 has been refused. 
The question before us is, whether this order is open to appeal under s. 11 of 
Act XXTII of 1861, as it has been pointed out by my learned brother. S. 364 * 
of the Code distinctly prohibits an appeal, unless there is an express provision 
in that Code. The contention of the appellant is, that that express provision is 
to be found in the section mentioned above, viii., s. 11 of Act XXIIT of 1861. 
The Privy Council, in the case already quoted, have distinctly decided against 
that contention. They, after referring to the fact that the case before them 
was not a case in which the Court executing the decree should have entertained 
an application under s. 208, observe, that “ they are further fortified in this 
view by the consideration that, under s. 364 of this Act, no appeal would lie 
from any judgment or decision given in a proceeding under s. 208.” They have 
distinctly, therefore, held in that case that no appeal lies from any judgment 
or decision given in a proceeding under s. 208 of Act VIII of 1859. One of 
the reasons given by their Lordships for coming to this conclusion is, that in 
no sense is an applicant who applies to bo put upon the record on the ground 
that he has acquired a title to the decree by transfer a party to the suit unless 
his application is actually granted. Referring to the position of the applicant 
in that case, they say, “ he was not on the record when judgment was given, 
nor when the decree was made. Ho subsequently applied for execution of the 
decree, but it appears to their Lordships impossible to say that a person by 
merely applying for execution of the decree thereby constitutes himself a party 
to the suit.” Tlie same observations will apply here. An alleged transferee 
by merely applying for execution of the decree does pot constitute himself a 
party to the suit. 

[375] I am, therefore, of opinion that, in this case, the judgment of the 
lower Court under s. 208 of Act VIII of 1859, is not open to appeal. 

Appeal dismissed. 


No appeal from order 
passed after decree, and 
relating to the execution 
thereof except as provided. 


•[Sec. .SG4 ; — No appeal shall lie from any order passed after 
decree and relating to the execution thereof except as is herein- 
before expressly provided. (Amended by Act XXIII of 1861, 
8 . 12 .)] 
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NOTES. 

CAUTHORITT OF THE DECISION AFFECTED BT LEGISLATION.— 

This decision has lost its value through subiequent legislation. F 
The Civil Procedure Codes of 1877 and 1S8^I included representatives, and Amending 
Act VII of 1888 added to sec. 244 of the C, P. C. 1882 this clause : — 

“ If a question arises as to who is the representative of a party for the purposes of this 
section, ]the Court may either stay execution of tho decree until the question has 
been determined by a separate suit or itself determine the qu^tion by an order 
under this section.” • ^ 

The C. P. C., 1908, sec. W (3) makes the determination by the Court obligatory : — Where 
a question arises as to whether any person is or is not the representative of a party, such 
•quastion shall for tho purposes of this section be determined by tho Court. 

A case like this will thus bo a determination hy the Court under sec. 47 (C. P. C., 1908) 
and the order will be a decree within ibid. sec. 2 and appealable under sec. 96 : — see (1894) 16 
All. 483 ; (1900) 27 Cal. G70 ; (1901) 25 Mad. 545 ; (1902) 25 Mad. 383 ; (1902) 26 Mad. 264 ; 
<1903) 25 All. 443 ; (1906) 11 C. W. N. 239.] 


[375] APPELLATE CIVIL. 

The 17th January, 1877. 

PUKSENT: 

Mr. Justice L. S. Jackson and Mr.' Justice Cunningham. 


Boon j ad Mathoor and others Plaintiffs 

versus 

Nathoo Shahoo.... Defendant.'*' 

[ i C. L. R. 455 ] 

Arbitration, rmtter referred to — Arbitrators doubting correctness 
of their decision — Award, validity and finality of —Appeal, 

right oj — Act VllI of 1859, ss. 3:^5, 3U7. # 

Matters in dispute were referred to the arbitration of live jiersons, of whom four made 
their award on 27th August 1875. On 3rd September, the same arbitrators granted an applica- 
tion for rehearing. Before the nratter was reheard one of tho four died, and an order striking 
off the application was made* by two of the surviving arbitrators. On 21sb February 1876, 
an application was made to^ the Court to have the award filed, which was opposed. 
The Court overruled the objection, and ordering the award to be filed gave a decree to tho 
plaintiffs. /7c id, that the award was not a valid and final award, that tho decree passed 
thereon was not final, and that an appeal would lie. (See also Gmiga Narain Ghosc v. Ram 
Chand Qhose, 12 B. L. R., 48.) 

Sashti Charan Chatterjee v. Taruck Chandar Chatterjee (8 B. L. R. 315) considered. 
The facts in this case are as follows 

The parties appeared to have referred certain matters in dispute between them 
to arbitration by five persons named in the plaint. The course of proceedings 

* Special Appeal, No. 746 of 1877, against the decree of J.M. Lowis, Esq., Judge of Zilla 
Bhagnlpore, dated tho 19th March 1877, reversing the decree of Baboo Barhma Dutt, First 
Sudder Munsif of Monghyr, dated the 19th April 1876. 
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before the arbitrators was not very clear, but it would seem that four of them 
made an award on the 27th August 1875. On the 3rd September, or five 
[376] days afterw^^^ds, the same arbitsators granted an application made by one 
of the parties for a rehearing of the matter. Before the rehearing had taken 
place, one of the four died, and finally an order appears to have been made by 
two of the survivors striking off the application. On the 21st of February, or 
within one day of the expiration of the six months allowed by law, certain of 
the parties interested made an application to the Court under s. 327°^' of the 
Code of Civil Procedure that the award might be filed, and thereupon Nathoo 
Sh[ihoo, the other party iciterested, showed cause against the award being filed. 
He submitted that the award not being unanimous, an application at the 
instance of the defendant had been made to the arbitrators for a review. That 
such application had been admitted, the usual notice issued to the parties 
interested, and a day fixed, the 15th November 1875, for the hearing of the 
further evidence. That in consequence of the laches of the arbitrators no final 
order had been made. He further contended that under such circumstances 
the agreement between the parties referring the suit to arbitration had become 
void by the death of one of the arbitrators at a time subsequent to the order 
admitting the award to review. On this state of facts the Munsif appears to 
have considered, not that the arbitrators were incompetent to rehear the matters 
in arbitration, but that a final and conclusive order rejecting the application for 
rehearing had been made by two of the arbitrators. He also remarked upon 
the insufiBciency of the stamp on which the petition of review was filed before the 
arbitrators, and thought that, according to the provisions of s. 378t of Act VIII 
of 1859, the order rejecting the review was final. The Munsif further said : — 
“ For rejecting the petition the concurrence of opinion of two arbitrators is 
sufficient. There is now no bar to the enforcement of the said award." He, 
therefore, ordered the award to be filed, and gave a decree for the plaintiff as 
to the said award being valid and correct. 


On appeal, the District Judge held that the view taken by the Munsif was 
erroneous. He considered that the order striking off* the case was not the act of 
the whole of the arbitrators, and that by the very fact of their having admitted 


* [Sec. 327 : — When any matter has been referred to arbitration without the intervention 
of any Court of Justice, and an award has been made, any 
Filing in Court an award person interested in the award may within six months from the 

when the matter was date of the award make application to the Court having juris- 

referrod to arbitration diction in the matter to which the award relates, that the 
without intervention of award be filed in Court. The Court shaU direct notice to be^ 

Court. given to the parties to the arbitration other than the applicant, 

requiring such parties to show cause, within a time to be speci- 
fied, why the award should not be filed. The application shall bo written on the stamp paper 
required for petitions to the Court where a stamp is required for petitions by any law for the 
time being in force, and shall be numbered and registered as a suit between the applicant as 

plaintiff and the other parties as defendants. If no sufficient 
Enforcement of such cause be shown against the award, the award shall be filed 
award. and may be enforced as an award made under the provisions of 

this chapter.] 


878 


--If the Court shall be of opinion that there are not any sufficient grounds for 
a review it shall reject the application, but if it shall be of 
opinion that the reviewdesired is necessary to correct an evident 
error or omission, or is otherwise requisite for the ends of justice, 
the Court shall grant the review, and its order, in either case, 
whether for rejecting the application or granting the review shall be final. Provided that no 

review of judgment shall be granted without previous notice to 
Proviso. tke opposite party to enable him to appearand be heard in 

support of the decree of which review is solicited.] 


flSec. 

The order of the Court 
for granting or refusing the 
review is final. 
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% 

the case to be [877] re-heard, they tacitly expressed a doubt as to the justice 
of their first award, and that until the question was again considered, their 
first award could not be looked upon as final. The Judge therefore thought it 
inadvisable to give such an award the fdrce of a decree, and therefore reversed 
the decision of the Munsif. 

The plaintiffs now appealed. 

Baboo Mohesh Chandra Chowdhry (Mr. Sandel with him) for the appel- 
lants contended that there was no appeal from the decision of thq Court of First 
Instance, inasmuch as the decree passed, in accordance with the award, was 
final, and referred to Sremath Chatterjee v. Koilash Chunder Chattefjee 
(21 W. R., 248). 

^ Mr. Gregory (Baboo Amarendra Nath Chatterjee with him) for the respon- 
dents, relied on Sashti Charan Chatterjee v. Taruck Chandra Chatterjee 
(8 B. L. E., 315). 

Baboo Mohesh Chandra Chowdhry replied. 

The Jadgment of the Court was delivered by 

Jackson, J. — (After stating the facts of the case as mentioned above, 
proceeded as follows) : — The Munsif cursorily remarked upon the insufficiency 
of the stamp on which the petition of review was filed before the arbitrator. I 
should have thought that no stamp was required. He also thought that 
according to the provision of s. 378 of Act VIII of 1859 the order in rejection 
of the review was final. It seems to me clear that could not possibly be a 
ground of judgment in this case. (The learned Judge then alluded to the 
judgment of the lower Appellate Court and continued.) 

It has been contended before us in special appeal that the lower Appellate 
Court had no jurisdiction to make this order, inasmuch as the Munsif having 
made a decree in accordance with an award of arbitrators, that decree was by 
law final. And Baboo Mohesh Chunder Chowdhrv referred us to Sreenath 
[378] Chatterji v. Koilash Chunder Chatterjee (21 W. R., 248), in which judg- 
ment was given by the late Chief Justice Sir Richard Couch, of which the 
head-note is to the effect that s. 327 of the old Code of Civil Procedure incor- 
porates the provision in s. 325"^' as to the finality of the judgment 
given according to the award, and puts the award filed, under s. 32T in the 
same position as the award filed under s. 325 ; w^here a Court files an arbitra- 
tion award and passes a decree, that decree is final.’' The question to be 
considered here was very fully considered by the Full Bench in Sashti Charan 
Chatterjee y, Taruck Chandra Chatterjee (8 B. L. R., 315). It is not very 
easy to ascertain what was the decision of the Full Bench in that case; 
because separate judgments were given, which did not all agree, but the opinion 
of the late Mr. Justice Norman, who was then acting as the Chief Justice, 
in which opinion I concurred, was this, that where there has been an award, 

*[Sec. 825 'If the Court shall not see cause to remit the award or any of the matters 
referred to arbitration for re-consideration in manner aforesaid. 
Judgment to be accord- and if no application shall have been made to set aside the award 
ing to the award. or if the Court shall have refused such application, the Court 

shall proceed to pass judgment according to the award or accord- 
ing to its own opinion on the special case if the award shall have been submitted to it in the 
form of a special case ; and upon the judgment which shall be so given decree shall follow 
and be carried into execution in the same manner as other decrees of the Court. In every 
case in which judgment shall be given according to the award the judgment shall be final.] 
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and the decree passed by the Court below is in accordance with that awards 
that judgment is final ; but where it can be shown that there was not in fact 
any award on which a judgment could be based, there is no final decreet and 
an appeal would li^ In this case thel^defendant had to show cause against the 
finality of the award, and he did show what appears to me to be a very satis- 
factory cause. He showed that the arbitrators, after making the award and 
after an interval of only a very few days, had expressed a doubt as to the 
correctness of the award by intimating their readiness to reconsider their decision. 
It may be observed that the award was not one of the whole number of arbitrators, 
but of four out^ of five ; and even if we assume that in the reference to arbitration 
provision was made thjfb in case of difference of opinion the decision should 
rest with the majority, still the fact that one of the number had dissented 
ought to be taken into account when it is seen that the remaining arbitrators 
expressed a readiness to reconsider their decision. It may very well be that but for 
the death of one of these four, and what took place consequently, there might 
have been a further award by the same arbitrators in which the conclusion 
would have been different from that arrived at on the 27th August. It was never, 
[879] I think, the intention of the Act that the Court should bind parties by 
the result of a private arbitration when the arbitrators themselves plainly 
showed that they doubted the correctness of their decision. That, it appears 
to me, was an extremely strong and valid objection to the finality of the award 
one which tended to show that the award was no valid award, and therefore 
it was a matter which the lower Appellate Court could consider on appeal. I 
think, therefore, the Judge of the Court below was not in error in the decision 
which he arrived at in this case, and that this appeal ought to be dismissed 
with costs. 

Appeal dismissed. 


BOTES. 

[FINALITY OF DECREES ON PRIVATE AWARDS :nr- 

I. THE PRIYT COUNCIL in the leading case of Ghulam Khan\. Muhammad Hassaiif (1901)' 

29 Cal. 167 P. C., completely revolutionised the views till then entertained on the subject. 

II. AFTER THIS CASE there have been many conflicting decisions as to when an order in 

respect of such awards is appealable : — 

See (1903) 27 Mad. 255 ; (1905) 2 C. L. J. 80 ; (1906) 33 Cal. 11 ; (1906) 10 0. W. N. 

601 ; (1905) 29 Mad. 301 ; (1906) 333 Cal. 757 ; (1908) P. R. I ; (1908) 12 0. C. 40. 

After classifying under throe heads the arbitrations dealt with in the Civil Procedure 

Code, tl^eir Lordships said 

*Tn cases falling under 'heads II and III proceedings described as a suit and regis- 
tered as such must be taken in order to bring the matter — the agreement to refer^or 
the award as the case may be— under the cognizance of the Court. That is or 
may be a litigious proceeding— cause may be shown against the application — and it 
would seem that the order made thereon is a decree within the meaning of that 
expression as defined in the Civil Procedure Code.” 
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HI. THE LEGISLATURE IN THE CIVIL PROCEDURE CODE, 1908, has introduced 
these provisions in view of the conflict of case law : — 

Sec. J04 (i) : — An appeal shall lie from the following orders and save as otherwise 
expressly provided in the body of the Codoeor by any law for time being in force 
from no other orders. 

A • * ' « • 

if) an order filing or refusing to file an award in an arbitration without the interven- 
tion of the Court. 

Sch. Tl, p. 21 : — “ Where the Court is satisfied that the matter has been referred to 
arbitration, and that an award has been made thereon and whore fio ground such as 
is mentioned or referred to in paragraph 14 or pafiigraph 15 is proved, the Qourt 
shall order the award to be filed and shall proceed to pronounce judgment according 
to the award.” 

lY. The following cases in which this ca«e was referred to arc not of much assistance 
now, having been decided before the said Privy Council case: — (1881) 3 All. 
427; (1881) 7 Cal. 166; (1882) 4 All. 283 ; (1882) 6 Mad. 414; (1883) lO Cal., 74 ; 
(1896) 18 All. 422.] 


[ 3 Gal. 879 ] 

APPELLATE CRIMINAL. 

The ^4Mh January, 1878. 

Present : 

Mr. Justice Ainslie and Mr. Justice McDonell, 


The Empress on fche Prosecution of Michell 
versus 

Joggessur Mochi.'*' 


Government Currency Note, Theft of —Title of Original Owner — Appealable 
Order — Criminal Procedure Code {Act X of 1872), ss. 418 d' 419 — Cashing 
a Currency Note — Sale — Contract Act, ss. 74, 76, and 108. 

A Government currency note was stolen from A, and cashed by B in good faith for C. On 
the conviction of C for theft, the Magistrate ordered the note to be given to B. A appealed 
to the Sessions Judge, who was of opinion that he was not competent to interfere as a Court 
of appeal under s. 419 f of the Criminal Procedure Code ; but submitted the case for the orders 
of the High Court : ^ * 

Held, that the case could be disposed of by the Judge under s. 419 of the Criminal Pro- 
cedure Code, and that the words Court of appeal ” in that section are not necessarily limited 
to a Court before which an appeal is pending. 

Held further, that the provisions of s. 76 | of the Contract Act did not apply, as the 
change of a currency note for money is not a contract of sale, and that as the note came 
honestly into the hands of B, the order of the Magistrate was right. 


* Criminal Reference, No. 223 of 1877, by H. T. Prinsep, Esq., Sessions Judge of the 
24-Pergunnahs, dated the 13th of December 1677. * 


Stay of such order. 


‘ Goods ’ defined. 


t [Sec. 419 : — Any Court of appeal, reference or revision may 
direct any such order passed by a Court subordinate thereto to be 
stayed, and may modify, alter or annul it.] 

I [Sec. 76 : — In this chapter, the word ‘ goods * means and 
includes every kind of moveable property.] 
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THE EMPBESS &C. V. 


[380] The facts of this case appear sufficiently from the memorandum of 
reference made by the Sessions Judge, which ran as follows : 

This is an application questioning the propriety of an order passed by the 
“ Joint Magistrate finder s. 418* of the Code of Criminal Procedure, by which 
a currency note of Hs. 100, found to have been stolen from Captain Michell, 

“ has, on conviction of the thief, been given to Subal Chunder Poddar, with 
“ whom it was cashed by the thief, rather than to its original owner. When 
“ chis application was first made to me, I thought that, having regard to the 
“ terms of s. 419, the petitioner had the right of appeal ; but, on reconsideration, 

I am of opinion that no appeal lies only from such an order. There is no 
** express provision of law allowing an appeal only against an order under 
** s. 418, and therefore it would seem that, under s. 286, no appeal can be enter- 
** tained. The terms of s. 419 would seem to refer to a case in which an appeal 
has been lawfully made against an order of conviction or acquittal, and an 
** order under s. 418 being a part or consequence of such order, thus comes under 
consideration by the 'Court of appeal, reference or revision,' who are empowered 
“ to order that order to be 'stayed, or may modify, alter or reverse it.’ In this 
" view of the law, as the application made to me concerns only the matter dealt 
" with under s. 418, I am of opinion that 1 am not competent to interfere as a 
" Court of appeal ; but as I am also of opinion that the order of the Joint 
" Magistrate is contrary to law, I submit the case for the orders of the Honour- 
“ able High Court. 

" As far as the evidence goes, there is no reason to doubt the honesty of the 
“ Poddar with whom the currency note was cashed by the thief. The question 
" is, whether the Poddar should be allowed to retain it as against its original 
" owner from whom it was stolen. It seems to me that this is a matter which 
" can properly be dealt with by a Magistrate ; but that the order passed by the 
" Joint Magistrate, though it is in accordance with the principles of the law of 
" England, is not in accordance with s. 1081 of the Contract Act. Currency notes 
“ would seem to be ' goods * within the definition given in s. 76 of that Act, and 


Order for disposal of pro- 
perty regarding which 
ofience committed. 

Title conveyed by seller 
of goods to buyer. 


^ [Sec. 418 When the trial in any Criminal Court is con- 
cluded, the Court may make such order as appears right for the 
disposal of any property produced before it, regarding which any 
offence appears to have been committed.] 

t [Sec. 108. — No seller can give to the buyer of goods a better 
title to those goods than he has himself, excepting the following 
cases : — 


Exception 1 . — When any person is, by the consent of the owner, in possession of any 
goods or of any bill of lading, dock-warrant, warehouse-keeper’s certificate, wharfinger’s 
certificate or warrant or order for delivery, or other document showing title to goods he may 
transfer the ownership of the goods, of which he is so in possession , or to which such documents 
relate, to any other person, and give such person a good title thereto, notwithstanding any 
instructions of the owner to the contrary ; provided that the bfiyer acts in good faith, and 
under circumstances which are not such as to raise a reasonable presumption that the person 
in possession of the goods or documents has no right to sell the goods. 

Exception 2, — If one of several joint owners of goods has the solo possession of them by 
the permission of the co-owners the ownership of the goods is transferred to any person who 
buys them of sitch joint owner in good faith and under circumstances which are not such as 
to raise a reasonable presumption that the person in possession of tbe goods has no right to 
sell them. 

Exception 3 , — When a person has obtained possession of goods under a contract voidable 
at tbe option of the other party tl^ereto, tbe ownership of the goods is transferred to a third 
person who, before the contract is rescinded, buys them in good faith of the person in 
possession ; unless the circumstances which render the contract voidable amounted to an 
offence committed by the person in possession or those whom he represents. 

In this case the original seller is entitled to compensation from the original purchaser 
for any loss which the seller may have sustained by being prevented from rescinding 
the contract.] 
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t881] ‘ ' therefore this case is similar to that given in illastration (a) to s. 108. 

** I think it right, however, to state that the case of the Collector of Salem 
(7 Mad., 233) would seem to lay down Afferent view of oar law ; but in that 
*** case the position of Government was alone under consideranon, and the judg- 
ment seems to have proceeded on the ground- that under the law, the Govern- 
ment treasury officer was bound to cash a currency note, and that therefore 
“ the Government was protected against any claim if it should happen that a 
note so cashed was a stolen note. In the present case there was no such obliga- 
** tion on the Poddar ; and though the result of an order directing him to give 
it up to the person from whom it was stolen would seerp to be somewhat unrea- 
sonable, it is in my opinion in accordance with our law in India, and therefo^ 
I feel bound to submit the matter for the orders of the Honourable High Court.” 


No one appeared upon the hearing of the reference, and the judgment of 
the Court was delivered by 

Ainslie, J. — We think that the Sessions Judge might have disposed of this 
case under s. 419, Criminal Procedure Code, without a reference to this Court. 


The words “ Court of Appeal ” in that section are not necessarily limited 
to a Court before which an appeal is at the moment pending. It may very 
often happen, as in this case, that the question of the propriety of an order 
under s. 418 for the disposal of any property produced before the Court may in 
no way concern the convicted person ; and we think it unreasonable to put such 
a construction on s. 419 as shall make the power of the Judge to modify, alter 
or annul a Magistrate*s order affecting one, contingent on the accident 
whether another person has or has not chosen to Appeal. 

Section 286, by the words “ except in the cases provided for by this Act” 
must include cases in which the power to alter or annul the order of a Magis- 
trate is expressly given. 


We are further of opinion that the case does not call for our interference. 
It is admitted in the order of reference that the [382] note came honestly into 
the hands of the Poddar ^ to whom it has been returned by the Magistrate. 
The Sessions Judge refers to s. 108 of the Indian Contract Act, and to the 
definition of ‘ goods' in s. 76’*' of the same Act, in which, for the purposes of that 
particular chapter dealing with contracts of sale, the word is defined. 

« 

No one has appeared to argue the points raised before us. As at present 
iadvised, we are of opinion that the provisions of the Contract Act do not apply 
to this case. The change of a«Government currency note for money is no more 
s, contract of sale than the 'payment of the same note over the counter of goods 
is a sale of the note for the goods. In this last case the note is paid as money 
being “legal tender ’’for theamount expressed therein unders. i5t, Actlllof L871. 
Section 77 of the Contract Act defines ‘sale’ to be the exchange of property for 


Notes where legal tender. 


* £q. V. supra I. L. R., 3 Cal., 379.3 

t [ Sec. 15 Within any of the said Circles of Issue a note 
issued under this Act from any office of Issue in such Circle, 
shall be a legal tender to the amq^unt expressed in such nofe, in 
payment or on account of — 

^ny revenue or other claim to the amount of five rupees and upwards due to the Govern- 

ment of India, any sum of five rupees and upwards due by the Government of India, or by 

.any body corporate or person in British India : 

Provided that no such note shall be deemed to be a legal tender by the Government of 
India at any office of Issue.] 


1 OAL.— 118 
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a price, but; this is’the exchange of money in one form for money in another 
form. Either form being legal tender, it is impossible to say that one is the price 
of the other. If we are to look to s. 76 of the Contract Act, we must read it 
with s. 77, and this latter section shows that the provisions of that Act do not 
apply in this case. 

NOTES. 

[ I. CURRENCY NOTES— SALE IN CONTRACT ACT— 

1. Where the thing is not legal tender, delivery alone is not sufficient to pass property, 
and foreign coins (Baroda coins) came within the rule and the stolen coins were returned to- 
the complainant :— (1901) 25 Bom. 702. 

2. Currency notes should be returned bo the bond fide holder, as the property passes by 
delivery :-3 Cal. 879 ; (1878) P. R., 73 ; (1890) P. R.. 83 ; (1905) P. R., 18. 

II. CRIMINAL PROCEDURE. 

1. Court of Appeal, 

This case was followed in (188G) 9 Mad., 448; 1 A. W. N., 160 ; (1879) 2 All., 276. 

2. Order on third parties. 

Third parties may be called on to produce goods the subject-matter of the charge and 
the Court can deal with thorn (1891) 19 Cal., 52.] 

[383] APPf^LLATE CIVIL. 

The 9th J amtary, 1878. 

Peesent : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Birch. 


Birchunder Manickya'. Plaintiff 

versus 

Hurrish Chunder Dass Defendant.* 


[ t C. L. R. 885 ] 

Bent Suit Decree obtained ex parte — Limitation — Time-expired decree ^ Admissibilitif^ 
of, as evidence, 

A decree obtained ex parte is, in the absence of fraud or irregularity, as binding for all 
purposes as a decree in a contested suit. 

Such a decree is admissible as evidence even though the period for executing it had., 
expired. 

Where the plaintiff sued the defendant for a year’s rent At the same rate which had been^ 
decreed to him for the previous year in a suit which he had brought against the same 
defendant for rent of the same property, and relied upon the former decree, which had been 
obtained ex parte, as evidence of the rent due to him from the defendant,— held (following 
Nobo Doorga Dossee v. Foyz Buksh Chowdhry, I. L. R., 1 Cal., 202 ; 8.C., 24 W. R., 403)* 
that the decree in the first suit determined the amount of rent due from the defendant to the 
plaintiff. Held, further, that the decree was properly admissible as evidence, though the 
plaintiff had not taken out execution upon that decree, and his right to take out execution 
was barred by limitation. 

Maharajah Beer Chunder Munich v. Ramkishen Shaw (4 B. L. R., 370: S.C., 23 W. B., 
128) explained. 

la * j Letters Patent, against the decree of Mr. Justice AINBLIB,. 

dated the 16th of August 1877, in Special Appeal No. 2936 of 1876. 
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This was a suifc for rent for the year 1279 at the same rate as had been 
decreed to the plaintiff* for the year 1278 in a suit brought with respect to the 
same property against the present defendant. The plaintiff relied on an ex parte 
decree which he bad obtained in that suit showing the ajjsount of rent due 
to him ; that decree had not been executed, and execution was admittedly barred 
by lapse of time. The Munsif gave the [3843 plaintiff a decree for the amount 
of rent named in the ex parte decree. On appeal the Judge reversed that decree, 
and held that execution of the former decree being barred, it was inadmissible 
in evidence to show the rate of rent due. 

• 

On special appeal (before CouCH, G.J., and AinsTjJK, J.) — 

The Court differing from the decision given in liavi Soonder Tewaree v. 
Sreenath Dewasi (14 B. L. R., 371 note : s. c., 10 W. R., 215) cited in support 
of the judgment given by the lower Appellate Court, referred the point to a Full 
Bench, who, in an opinion quoted by the Court in the present appeal, re- 
manded the case for re-hearing by the District Court. On remand this Court was 
of opinion that as the decree sought to be put in evidence was an ex parte 
decree, no value could he assigned to it in proof of the plaintiff’s claim, and in 
turn remanded the case to the Munsifs Court for re-trial, with directions to 
ignore the said decree as an element of proof in the case. On the re-trial, the 
Court of P'irst Instance, on evidence taken independently of the decree, held that 
the plaintiff* was not entitled to what it described as the enhanced rate claimed, 
and granted a decree for Rs. 26-13 annas. The lower Appellate Court in effect 
upheld the decision of the Court below, increasing, however, the sum named in 
the decree to 49 rupees. The defendant hereupon appealed to the High Court ; 
the case being hoard by a single Judge. 

Baboo Bharut Chunder Dutt for the Appellant. 

Baboo Kali MohunDass and Baboo DoorgaMohun Dass for the Respondent.. 

Ainslie, J. (after disposing of two other grounds which had been taken and 
which are immaterial to this report, continued) : — “ It is further said that no 
notice of enhancement has been served upon the defendant before the institution 
of t))is suit. The Judge has, throughout his judgment, spoken of this as 
an enhancement suit, but it is quite clear that he is in error on this point. 
There was a decree for*the rents of the year 1278, and in this present suit 
the rents of [8853 the year 1279 are claimed at the rates mentioned in that 
decree. Although that decree was ex parte^ yet it has never been set asjde as 
fraudulently or dishonestly obtained. The fact .that it was not put into execu- 
tion is immaterial, the only result is that the plaintiff has lost a certain sum 
of money ; but as far as the decree declared what was the amount payable by 
the defendant to the plaiiftiff for the year 1278, it, as admitted by the Judge,, 
stands good. The rent for 1278 then being fixed at Rs. 74 odd annas, the claim 
for the same rent for the year 1279 cannot in any sense be called a suit for 
enhanced rent, and consequently no notice was required. Then it is said that 
the enhancement has been made upon wrong grounds ; that the Court was 
bound to take into consideration the rents payable by other talookdars of 
similar degree in the neighbourhood, and ought not to have proceeded upon 
evidence as to the increased production of the land. This, however, is entirely 
anew point raised at the end of 4^ years* litigation, and cannot now be enter- 
tained. 

Lastly, the special appellant urges that it is not for him to prove what 
was the actual income, but for the plaintiff. It appears to me that the answer to 
that is simple. When one party has in his possession of necessity the means. 




# 


939 



I.L.R. 8 Cal. 886 


BIBCHUNDBB MANICKYA V. 


of proving thaii which is necessary to establish the affirmative or the negative 
of a certain issue, the burden of proof is thrown upon him. 

In cross-appeal it was urged fih&t the Court below was wrong in not 
giving some weight to the decree for the year 1278, and that, if the Judge had 
done so, the rest of the evidence considered by the light of that decree would 
have been in favour of the plaintiff. On turning to the remand order in which 
the Judge considered the weight to be given to the previous decree, it seems to 
me that he there held that in the present case that decree was really of no 
value, becapse it had been given without entering into any discussion of the 
question now at issue and upon which evidence has been tendered on either side, 
and that it cannot in any way guide him to a decision on the evidence in this 
case. The appeal is dismissed with costs.’ 

The plaintiff appealed from this decision under cl. 15 of the Letters Patent. 
[ 386 ] Baboo Kali Mohun Dass, Baboo Doorga Mohun Vass, and Baboo Bama 
Chum Banerjee for the Appellant. 

Baboo Hurro Mohun Ghukerbutty for the Bespondent. 

The Judgment of the Court was delivered by 

Garth, C.J. — We think that, in this case, the lower Court is in ezror, 
through misconstruing the meaning of the Full Bench decision — Beer Ghunder 
Manick Bahadoor v. Bamkishen Shatv (14 B. L. R., 370; S. C., 23 W. E. 128). 

The plaintiff sued the defendant for rent due for the year 1279 at the 
same rate which had been decreed to him for the previous year 1278, in a suit 
which he had brought against the same defendant for rent of the same property, 
and the plaintiff relied upon that former decree as almost conclusive evidence 
of the proper amount due to him from the defendant. 

It seems that this decree for the rent of 1278 was obtained by the plaintiff 
ex*parte, the defendant not appearing at the trial ; and it is admitted that no exe- 
cution had ever been taken out by the plaintiff upon that decree, and that his 
right to take out execution had been barred by limitation. 

The Court of First Instance held that this former decree was evidence 
against the defendant in the present suit, and gave judgment for the plaintiff 
for the same amount, namely, Es. 74. 

The Officiating Judge on appeal reversed the Munsif’s judgment, on the 
ground that as no steps had been taken by the plaintiff to execute the decree 
for the rent of 1278, and the period of limitation had been allowed to elapse, 
the decree itself became inoperative, and could nbt b^e kept alive for purposes of 
evidence any more than for purposes of execution. This view was supported by 
the case of Bam Soojidar Tewaree v, Sreenath Dewasi ( 14 B. L. R., 371 note; S. C., 
10 W. E., 215) ; and when this case came up to the High Court on special appeal, 
the point thus decided by the Judge was referred to a Full Bench ; and the Full 
Bench decision upon it is in the case of Maharajah Beer Ghunder Manick 
Bahadoor V. Bam [887] Kishen Shaw (14 B. L.R., 370 ; S. C. 23 W. E., 128), and 
is in these words : — Couch, C. J., says : — “ We are of opinion that the decree is 
admissible in evidence. The question of its value when admitted is to be 
determined by the lower Courts. The defendant has alleged that it was obtained 
fraudulently. It does not appear that he gave any evidence of this, and it will 
be for the Court to say whether there is any evidence, of that allegation. The 
decree of the Officiating Judge must be reversed, and the suit remanded to him 
for re-hearing.** 
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The case then went back to the Officiating Judge, and he found, apparently 
upon no other grounds than l^at the decree had been obtained ex parte^ and 
that no evidence had been given on the part^of the defendant at the former trial; 
that the decree was of no value, and ought to be disregarded/ 

The case was then remanded by the Lower Court to the Munsif to try the 
question of amount de novo without reference to the former decree ; and this 
has resulted, after a long litigation, in the plaintiff recovering Rs. 49, being a 

much smaller sum than was adjudged to him by the former decree, 

• 

Now in dealing with the decree in this way, we cpnsider that the Judge 
was practically ignoring the true meaning of the High Court’s judgment. * 

The High Court were perfectly aware that the former decree was made 
ex parte. They knew that the decree had passed without any evidence on the 
part of the defendant, and if that fact had been sufficient to invalidate the 
decree, or to render it of no value for the purposes of evidence in the present 
suit, they would of course have said so, and would not have remanded the 
case to the Officiating Judge for re-trial. 

What the Full Bench judgment, in our view of the matter, really meant 
was this : that an ex parte decree is pi'tma facie for purposes of evidence as 
good as any other decree, and as binding between the parties upon the matter 
decided by it. But that if the defendant could show, as he said he was 
prepared to do, that the former decree was obtained by fraud, or that it 
was irregular, or contrary to natural justice or the like, the [888] ex parte 
decree, although of force between the parties in the suit in which it was given, 
might be properly considered as of no value of the purposes of evidence in any 
other suit. 

It seems clear that this was the meaning of the Full Bench, because while 
they knew that the former decree had been obtained ex parte, and therefore 
evidently considered that fact alone as insufficient to destroy the value of the 
decree for purposes of evidence, they say that the defendant alleged that the 
decree had been obtained by fraud, and that it must be for the Court below to 
say whether that allegation was proved. 

But when the cas^ came again before the Officiating Judge, it does not 
appear that the defendant gave any evidence of fraud, or that he made any 
attempt to show that the decree in the former suit had been obtained other- 
wise than honestly and properly. The Judge pronounced the decree to be of 
no value as evidence, merely because it had not been contested by the defendant. 

In this we considered he was quite wrong : a decree obtained ex parte is in 
the absence of fraud or irregularity, as binding, for all purposes, as a decree in a 
contested suit. If it were not so, a defendant in a rent-suit might always by 
not appearing, and allowing judgment to pass against him without resistance, 
prevent the plaintiff from ever obtaining a definitive judgment as to vrhat is 
the proper amount of rent due from him to his landlord. 

If a defendant does not think it worth while to contest the suit, but 
allows the plaintiff’s evidence, and the judgment passed upon it, to go 
unquestioned, he has no right afterwards to dispute the correctness or the 
value of the judgment, merely because he chose to absent himself from the trial. 

Of course if any fresh circumstances had arisen since the former decree 
was made, which would justify on the one hand an abatement, or on the 
other hand an enhancement, of the rent decreed in the former suit, the Court 
would be bound to take such circumstances into consideration. But no evidence 
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of this kind was adduced by the defendant in the present case. The only 
materials which he brought forward, upon which the judgment of the Court 
below ultimately proceeded, consisted of [389] evidence which the defendant 
might and could have brought forward, if he had so pleased, in the former suit 
and which he offered no excuse for not producing on that occasion. 

We think, therefore, that the principle upon which we decided the case of 
Nobo Doorga Dossee v. Foyz Buk&h Chowdhry (J. L. R., 1 Cal., 202 ; S. C., 24 
W. R., 403), and which has been acted upon fey this Court in other cases applies 
with equal force here. 

, We consider, for the reasons given by the learned Judge in the Court below, 
that no notice of enhancement was necessary before bringing this suit, and we 
think that the Munsif was right in the first instance in adjudging to the plaintiff 
the same rate cf rent as was decreed to him in the former suit. 

The decree will therefore be altered in that respect ; but, as this long series 
of litigation has arisen from the misconception of the Full Bench judgment by 
the Offjciating Judge, we think that each of the parties should pay their own 
costs of the proceedings subsequent to that judgment. 


NOTES. 

[RES JUDICATA—EX PARTE DECREE 

A Full Bonch of the Calcutta High Court consisting of all the Judges, with reference to 
this and other cases in conflict with it, gave this opinion : — “ Neither a recital in the decree 
of the rate alleged by the plaintilT, nor a declaration in it as to the rate of rent which the Cburt 
considers to have been proved, would operate in such a case so as to make that matter a 
res judicata assuming of course that no such dcclara.tions were asked for in the plaint as part 
of the substantive relief claimed, the defendant having a proper opportunity of meeting the 
case,”— (1889) 16 Cal. 300 h\B. at 306. 

See Ohenvirappa v. Puttappa, 11 Bom. 708 ; also (1882) 11 C. L. R. 483 ; (1881) 7 
Cal. 23.1 


[ 8 Cal. 889 ] 

APPELLATE CRIMINAL. 

The 12th February, 1878. 

Present : 

^ Mr. Justice L. S. Jackson and Mr. Justice Cunningham. 

The Empress on the Prosecution of Johardi Sheik 
vei’s'us. 

Hematulla,” 


Criminal Procedure Code {Act X of 1872), s, 215— Evidence for the Prosecution 
— Exarnination of Witnesses, 

A Magistrate is bound, before he discharges an accused person under s. 215t of the 
Criminal Procedure to examine all the witnesses, and should not refuse to examine witnesses 

1 Criminal Reference, No. 1114 oi 1878, K W. J. Rees, Esq., Ofliciating Magistrate of 
Maldah, dated the 5th of February 1878. 

TfSoc. ‘215 : — When the evidence of the complainant and of the witnesses for the prosecu- 
tion and such examination of the accused person as the 
rk* V, Magistrate considers necessary, have been taken, the Magistrate, 

Disc arg . offence has been proved against the accused 

person, shall discharge him. 

Explanation (1).— The absence of the complaint, except where the offence may be 
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simply because their evidence will be to the same effect as that already taken for the prose- 
cution. 

The complainant Johardi in this case^charged another man with forcibly 
cutting paddy. The Deputy Magistrate to whom the case was referred took 
evidence as to the possession of the [390] land and crop in dispute. The 
complainant produced four witnesses, of whom the Deputy Magistrate 
examined two only, because (as it appeared) the remaining two witnesses were 
only cognizant of the same facts ais the two previously examined. After hear- 
ing both sides the Deputy Magistrate discharged the accused under s. 215 of 
the Code of Criminal Procedure, because the evidence f^r the prosecution di(i 
not, clearly establish the sowing of the crop by the complainant. 

The Magistrate was of opinion that the other two witnesses ought to have 
been examined, and referred the case to the High Court under s. 296 of the 
Criminal Procedure Code. 

No one appeared on the hearing of the reference, and the Judgment of the 
Court was delivered by 

Jackson, J. — The Deputy Magistrate was bound, under s. 215 of the 
Criminal Procedure Code, to hear all the witnesses for the prosecution. We 
direct that he do this, and then pass such order on the case as the evidence 
appears to him to call for. 


NOTES. 

[See (1879) 2 All. 447 where the case was followed ; also 4 Mad. 329.] 


ORIGINAL CIVIL. 

The 7th Mareh, 1878. 

Present ; 

Mr, Justice Pontipex. 

Debendronath Mullick and others 
versus 

Odit Churn Mullick. 

Cause of Action — liiqht to turn of Worship. 

A refusal to deliver up an idol, whereby the person demanding it was prevented from 
performing his turn of worship on a specified date, gives the party aggrieved a right to sue 
for damages. 

The plaintiffs in this case alleged that they were entitled to perform the 
worship of a deity. Ranee Thakooranee, on a certain day in the year 1284, 
B. S. (1877-78) ; and that they had been prevented from performing such wor- 
ship on the day in question through the refusal of the defendant to deliver up 
to them the said deity for such purpose. The plaintiffs further alleged that, 

lawfully compounded, shall not bo deemed sufficient ground for a discharge if there appears 
other evidence sufficient to substantiate the offence. 

Explanation (2) — A discharge is not equivalent to an acquittal, and docs not bar the 
revival of a prosecution for the same offence. 

Explanation (3) — An order of discharge cannot be passed until the evidence of the 
witnesses named for the prosecution has been taken.] 
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in consequence of such refusal, they had been disgraced in the eyes of the 
other members of the family, [391} and that they had lost the benefits from 
a religious point of view and otherwise, which they would have enjoyed if 
they had perfortx^jed the worship in their turn. The damages claimed were 
Rs. 5,000. 

The case coming up for settlement of issues Mr. Phillips for the Defendant 
raised the point whether the plaint disclosed any cause of action. 

Mr. Hilt for the Plaintiffs. — A right vested in the plaintiffs to a turn of 
worship; if there is a right, there must be a remedy ; see Ashby v. White 
(1 Smith's L. C., 251, 276). A tarn of worship is described as " property ** by 
Couch C. J., in Mitta Kunth Audhicarry v. Neerunjun Audhicarry (14 B. L. R„ 
166). See also Anund Moyee Chowdhrain v. Boykantnath Boy (8 W. E., 193) 
and Gour Mohan Chowdhry v. Madan Mohan Chowdhry (6 B. L. R., 352). 

Mr. Phillips for the Defendant. — The loss (if any) suffered by the plaintiffs 
is a purely spiritual one. It is impossible to estimate damages on such loss. 
The rule in Ashby v. White (1 Smith’s L. C., 251, 276) refers to purely 
temporal damages. [Pontifkx, J. — The plaintiffs state that they have been 
disgraced in the eyes of the family.] 

Pontifex, J., was of opinion that the plaint did disclose a cause of action, 
and allowed other issues in the case to be settled. 

Attorneys for the Plaintiff : Messrs. Beeby and Butter, 

Attorney for the Defendant : Mr. Paliologus, 

MOTES. 

[RIGHT OF WORSHIP 

In (1888) 13 Bom. 548 it was held that a suit would lie for a declaration of the right to 
officiate in alternate years as priests in a temple and receive the offerings to the idol. 

See (1900) 21 M. L. J. 215 as to the right to have the procession of an idol carried 
through a particular street. • 

(1893) 21 Cal. 463 was a case where the suit was by expelled members of s 
society for re-admission to the prayer house, &c. 

See also (1878) 4 Cal. 683 ; (1882) 8 Cal. 807—10 C. L. R. 439.] 


[392] The Gthand 9th January and 11th February, 1878- 
Present: 

Sir Richard Garth, Kt., Chief Justice and Mr. Justice Markby. 


Mothoormohun Roy Plaintiff 

versus 

The Bank of Bengal Defendants. 


[=1. C. L. R. 507 ] 


B<mk of Bengal Act (XI of 1876), ss. 17, 21 — Registration of Transfer — Bight of Bank 

to refuse to Register, 

The Bank of Bengal is entitled to refuse to register a transfer of shares when the appli- 
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edition is made during the time the transfer books of the Bank are closed under the powers 
given by s. 21*, Act XI of 1876, and after a public notification in accordance therewith. 

Though the Bank may not have given thi^ reason for not registering at the time of the 
application being made, they are entitled to avail themselves of it sul^equently, when a suit 
is brought to compel them to register the transfer. 

Section 17 t of Act XI of 1876, which entitles the Bank of Bengal to refuse to register the 
transfer of shares until payment of any debts due by the person in whose name the shares 
stand, refers only to debts which are presently payable; therefore, where R was indebted to 
the Bank, and gave bills as security therefor — held^ the Bank would not bo entitled bo refuse 
under s. 17 to register the transfer during the currency of the b*lls. ^ 

Appeal from a decision of Macphbrson, .1., dated the 10th of August 1877. 
The suit was brought by the plaintiff, a merchant in Calcutta, to obtain an 
order directing the defendants to register the transfer of a stock certificate in 
the defendants’ Bank for Rs. 17,458-8-8, which had been pledged to the plaintiff’ 
by one Radlia Gobind Shaw to secure certain advances. The plaintiff’s case 
was, that he applied to tlie Bank to register this transfer about the 1 4th of June 
1876, and he was then told by the Bank officers that, before tlie certificate 
could be registered, it must be endorsed by Iladha Gobind Shaw, or his duly 
constituted attorney. Upon this, the plaintiff obtained from Radha Gobind a 
power-of-attorney, dated the 27th of June, empowering one Otool Behary Dhur 
to make the transfer of the certificate to him ; that the transfer was 
accordingly made, and that the plaintiff sent it to the Bank to bo registered on 
the 1st of July ; but that the officers of the Bank then refused to register it, on 
the ground that Radha Gobind Shaw was indebted to them in a large amount, 
and as long as his debt remained unpaid, tne transfer could not be registered. 

[ 393 ] On the third of July, the plaintiff stated, he caused another applica- 
tion to be made to the Bank, to know why the transfer could not be registered ; 
and was informed that so long as Radha Gobind Shaw was indebted to the 
Bank they could not register it. An|3 again, on the 31st of July be alleged 
that, having ascertained that Radha Gobind Shaw had made an arrangement 
with the Bank, by which the payment of his debt to them was postponed to a 
future day, he again applied to the Bank to have the transfer registered, but 
was refused upon the same ground as before. 

•[ Sec. 21 : — The directors may from time to time close the 
Power to close transfer register and transfer books of the Bank for any period or periods 
books. not exceeding in the whole thirty days in any twtdve consecutive 

months.] 

t (Sec. 17 : — If any proprietor or shareholder is indebted to the Bank, the Bank may 
withhold payment of the dividends on the stock or shares of 
Powers in regard to gueh proprietor or shareholder not being registered as held in 
proprietors or shareholders trust, or as executor or administrator, and apply them in 
indebted to Bank payment of the debt ; and the Bank may rcfu.se to register the 

, transfer of any such stock or shares until payment of such debt ; 

and after demand and default of payment, and notice in that behalf given to such proprietor 
or shareholder, or his constituted agent, or by public advertisement in the 1 )cal official 
Gazette, if the debt remain unpaid for the space of three mouths after such notice, the 
Bank may advertise in the local official Gazette .such stock or shares for sale on a day not 
less than fifteen days from the publication of such advertisement ; 

and may, on such day, sell by public auction, and subject to such conditions, tf any, 
as the Bank thinks fit, such stock or shares, or so much or so many thereof as may bp neces- 
sary, and apply the proceeds thereof in or towards payment of the said debt, with interest, 
from the day appointed for the payment of such debt to the time of actual payment, at such 
rate as may have been agreed upon, or, in the absence of such agreement, at the highest rate 
current for advances by way of local discounts by the Bank ; 

and shall pay over the surplus, if any, to such proprietor or shareholder or to his lawful 
representative.] 


1 OAL.— 119 
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The plaintiff’s contention was, that the Bank was bound to register the 
transfer upon the application made on the Ist of July, because, although Badha 
Oobind Shaw had no doubt given bij[ls to the Bank to a large amount, none of 
these bills had then arrived at maturity ; and he further contended that they 
were bound to register the transfer on the Slst of July although in the mean- 
time the bills had arrived at maturity, because an agreement had then been 
made between Badha Gobind Shaw and the Bank, on the 8th of July, by which 
be pledged property to a large amount to secure the payment of the bills, and 
that the payment was postponed by that agreement till the 1st of October follow- 
ing, so that on the 31st of July there was no debt due from him to the Bank 
which they could at that time have enforced. 

The case of the defendants was, that with regard to the applications alleged 
to have been made on the 1st and 3rd of July, the plaintiff’s case was entirely 
untrue. They admitted that, early in July, the plaintiff’s son applied for the 
dividends due upon the stock standing in Badha Gobind’s name, and was 
refused upon the ground that Badha Gobind was indebted to the Bank; but they 
stated that no application was made to register this transfer till the 31st July, 
and that although they admit that an arrangement was made with Badha 
Gobind Shaw on the 8th of July, by which the payment of most of the bills 
was postponed till the 1st of October 1876, there were two bills which became 
due on the 22nd and 24th of July for Bs. 5,000 each, which were not included in 
that arrangement, and that consequently, on the 31st of July, there was a debt of 
C8M] Bs. 10,000 due from Badha Gobind to the Bank, the payment of which 
the latter might then have enforced. 

The defendants further alleged, with reference to the applications said to have 
been made on the lat and 3rd of July, that even assuming the plaintiff’s case 
were true, the transfer was not made or tendered to the Bank for registration 
in such a form as the Bank were bound to recognize ; and, moreover, that from 
the 1st to the loth of July inclusive, the Bank transfer books were closed in 
accordance with the provisions of s. 21 of their Act (XI of 1876), and that 
consequently, the Bank were not bound, and according to their usual course 
of business, were not in a position to register the transfer during that period. 

The case came on for hearing before Macpherson, J., who found on the 
evidence that the plaintiff had failed to prove that any demand for transfer was 
made u-ntil the end of July ; and holding that when such demand was made 
Badha Gobind Shaw was indebted to the Bank, and that the Bank w’as entitled 
to refuse to transfer, dismissed the suit with costs on scale 2. 

From this decision the plaintiff appealed. • 

Mr. J, D, Bell, Mr. Branson, and Mr. Bonner jee for the Appellant. 

The Advocate-General (Mr. Paul), Mr. Evans, and Mr. Stokoe for the 
Bespondents. 

The following cases were referred to in argument. As to there being a 
debt to the Bank during the currency of the bills : In re Stockton Malleable 
Iron Company (L. E., 2 Oh. D., 101) ; In re The London, Birmifigham, and 
South Staffordshire Banking Company (34 Beav., 332). As to the right of the 
Bank to justify its refusal to transfer on the ground of the books being closed, 
though that objection was not raised by them when the application for transfer 
was made : Ousely v. Plowden (1 Boulnois, 146). As to the mode of transfer : 
Sibblewhite v, M'Morine (6 M. and W., 200). 
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[S93] The jadlment of fche Courl: was delivered by 

Garth, C. J. who (after stating both the plainLiffs’ and defendants' cases as 
set out above, and the grounds on which Ibhe defendants relttd as entitling them 
to refuse to transfer, continued). — The Bank was also at one time under the 
impression that even during the currency of the bills, when the Bank had no 
present right to sue Badha Gobind upon them, they could still, under the 
17th section of the Act (XI of 1876) refuse to register the transfer. But this is 
•clearly not so. The language and the evident intention of that section points 
to a present debt only as conferring a right upon the Bank to refuse either to 
register a transfer, or to pay dividends ; and this view is strongly fortified^by 
the English case of In re The Stockton Malleable Iron Company (L. E., 2 
Ch. D., 101), in which it was held that the words ‘ due ’ and ‘ indebted ’ in the 
Articles of Association of a trading company, which gave to the company a lien 
upon shares similar to that given by this Act to the defendants, must be taken 
to refer to debts presently payable. 

With reference, however, to the demand of registration alleged to have been 
made on the Slst of July, it has been distinctly proved that two bills of Badha 
Gobind, which matured on the 14th and 22nd of July, were not (for some reason 
or other) included in the mortgage arrangement which was made between the 
Bank and Badha Gobind on the 8th, so that the amount of these bills was due 
to the Bank on the 31st ; and the Bank was therefore clearly justified in refusing 
the transfer on that day. 

The plaintiff’s case, therefore, wholly depends upon the application which 
is said to have been made on Ist and 3rd of July.' 

(After dealing shortly with the case on its merits, the learned Chief 
-Justice continued): — 

We think, therefore, in substance that there is no reason to disbelieve the 
plaintiff as to the applications to register the transfer which were made on the 
1st and 3rd of July. 

But then arises the formidable objection which was made by the defend- 
ants in the Court belpw, but which it was then not necessary to consider, that 
the application for the registration of [396] the transfer was made during the 
period when the books were closed. We consider that this objection must 
prevail. • 

In order to entitle the plaintiff to ask the Court for a mandatory order, 
directing the Bank to register the transfer, it is clear that the plaintiff must 
show, in the first instance, that he applied for such registration at a time and 
under circumstances when the Bank was enabled and bound to comply with his 
request. 

It was impossible for the Bank to comply with it at a time when the books 
were closed, and although that reason for not registering might not have been 
given by the Bank when the application was made, we think that they have a 
perfect right to avail themselves of it now, because it is one which, in justice to 
their other customers and to the public, they could not, by any extraordinary 
exception in the plaintiff’s favour or otherwise, have removed, and it is one too 
of which the plaintiff, in common with the rest of the public, must be taken to 
have been aware, because the power under which the closing of the transfer books 
took place is conferred upon the Bank by Act XI of 1876. s. 21 (a public Act): 
and the fact that the transfer books would be closed on the 1st and 3rd of July 
was publicly notified by the Bank in accordance with the statutory direction. 
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We are of opinion, therefore, for these reasons, that the plaintiti*s case 
must fail ; and that this appeal should be dismissed with costs on scale 2. 

V ‘ Appeal dismissed. 

Attorneys for the Plaintiff : Messrs. Swinhoe d Go. 

Attorneys for the Defendants : Messrs. Chauntrell, Knowles d Roberts. 

NOTES. 

[CONTRACT SETTING UP DIFFERENT DEFENCES 

*■ With rcferonco to statomcrit in text at 39G sec. ‘20 Gal. — “ A person who justifies an alleged 
breach of contract upon one ground only, which is found insufficient is not for 
that reason disentitled to rely upon other grounds which his rights under the 
Contract enable him to rely upon”: — (1898) 26 Cal., 142 at 157.] 


[397] PEIVY COUNCIL 

The 21st and 22nd November, 1877. 

Present : 

SiB 0. W. CoLviLB, Sir 13. Peacock, Sib M. E. Smith, and Sir 

K. P. Collier. 


Norender Narain Singli Plaintiff 

versus 

Dwarka Lai Mundur and others Defendants. 


(=^5 1. A. 18 : 1 C. L. R. 869] 


[On Appeal from the High Court of Judicature at Fort* William in Bengal.] 
Mortgage — Foreclosure — NotificatioJi— Regulation XVII of 1806, s. 8. 

The condition of foreclosure required by s. 8. Regulation XVII of 1806, is that the mort- 
gagor should ho furnished with a copy of the petition referred to in the section, and should 
have a notification from the Judge in order that he may, within a year from the time of such 
notice, redeem the property. 

In an action brought to recover possession as upon a foreclosure, it is essential for the 
plaintiff to satisfy the Court that the above condition has been complied with. 

In such a case, the service of the notice must be established by evidence. The mere return 
of the Nazir on the back of the Judge’s perwannah to the effect that the mortgagor had been 
duly served, is not legal evidence of service. 

The functions of the Judge under s. 8 are merely ministerial ; see Forbes v. Avteeroonissa 
Begum (10 Moore’s. I. A., 340, 350). 

I'he year during which the mortgagor may redeem, runs not from the date of the per- 
wannah, or the issuing of it by the Judge, bub from the time of service. 

Mohesh Chunder Sein v. Mussamut Tarinee (10 W. R. F. B., 27) approved. 

Where there are several mortgagors, and it is not sought to foreclose the individual 
shares of each as against each, but to foreclose the whole estate as upon one mortgage, one 
debt, and one entire right against all, service of the notice upon some only of the mortgagors 
03 insufficient to warrant the foreclosure of the whole estate or of any part of it. 
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QticBre — Whether there may not be cases of mortgages of separate shares, in which 
by proceedings properly framed foreclosure may take place in respect of some of such shares 
only? 

The mortgagee when ho seeks to foreclose mfist discover and serv^ notice on those who 
are the then owners of the estate. 

In the suit in which this appeal arose, the plaintifl^as mortgagee of certain 
lands, under a deed of conditional sale, sought, [398] as against the mortgagors, 
and against parties who had subsequently purchased portions of the lands 
from them, to have effect given to proceedings taken by him for fore- 
closure. The defendants contended that the deed* of conditional sale was 
merely a colourable transaction, and was not intended by the parties executing 
it to operate as a bond fide instrument. Some of the defendants further con- 
tended that not having had due notice of the proceedings in foreclosure, they 
could not be affected by these proceedings. 

On the 18th April 1873, the Subordinate Judge of Bhagulpore, in whose 
Court the suit was brought, held that the deed of conditional sale was a valid 
instrument, and that all the legal requirements for foreclosure had been complied 
with. He accordingly gave a decree in favour of the plaintiff. 

On the 13th April 1874, the case came before a Division Bench of the 
High Court on regular appeal, when the decision of the Subordinate Judge was 
reversed, and the suit dismissed. 

The judgment of the Division* Bench (Phear and MORRIS, JJ.) was 
as follows : — 

“ The plaintiff in this case says that in November 1858, his ancestor pur- 
chased from certain vendors, called the conditional vendors, 5 annas, 3 gundas, 
1 cowri, and Ikrant share of Mouzah Mudehpoora, subject to redemption by 
the vendors on repayment of the consideration money, Ks. 5,000; that he after- 
wards, between September 1861 and January 1868, purchased out and out from 
some of the mortgagors or conditional vendors their respective shares in the 
mortgaged property amounting in the whole to 1 anna, 15 gundas, 2 cowris : 
these purchases must, of course, have been each subject to the mortgage of 
November 1858. 

The plaintiff then says that in June 1867, he caused due notificrflion of 
foreclosure to be given to the conditional vendors through the Bhagulpore Civil 
Court ; and that the mortgage money has not since been paid. And upon this 
title he brings this suit to obtain possession, not of the whole of the mortgaged 
property, but of the difference between the 5 annas odd, originally mortgaged 
to his ancestor, and the 1 anna odd, purchased by him subsequently to the 
mortgage ; that is, of 3 annas, 7 gundas, 3 cowris and 1 krant. 

[S99] The plaintiff also asks for partition in his plaint : but he does not 
say what share he wants to have divided from the remainder of the property, 
or who his co-sharers are. And although he brings this suit as I have men- 
tioned to recover possession of 3 annas, 7 gundas, 3 cowris, 1 krant of tbS joint 
property, he does not say who of the defendants, 21 in number, are now enjoy- 
ing this share or are keeping him from it, or even whether or not any of them 
are in possession of any portion of it ; nor does he state any facts which would 
serve to connect any one of the defendants with the particular property or 
shares of property which is the subject of the mortgage. 
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Of these 21 defendants, we are only concerned on this appeal with two sets^ 
namely, one set, which may be termed Chooni Mundur’s set, and the other 
Kunhya Lall Mundur’s. Both these sets of defendants say that they are in pos- 
session of a certain v^hare of this joint f»roperty ; and they admit that they pur- 
chased what they have from some of the alleged mortgagors, a part of it at any 
rate after the date of the alleged mortgage deed. But they admit nothing 
more. Both of them oll|ect that the conditional sale was not a real transaction, 
even if it had existence at all which they deny, and that they know nothing 

about the foreclosure. 

«> 

Now it is quite plaip on this state of facts that the plaintiff must in order 
to \nake out a title to recover, first, prove not only that the property was mort- 
gaged to him or to his ancestor as he alleges it was in 1858, but that he caused 
effective notification to be given to the representatives of the* original mortga- 
gors in June, 1867, the date when he says that he caused notification to issue. 
But we find no proof of service of the notification upon the original vendors or 
their representatives anywhere in the record. The utmost that we find 
tending in this direction is a petition which is said to have been filed on the 
occasion of the foreclosure proceedings as they have1)een termed. Now this 
petition can at the most show that the petitioners themselves admit that they 
had notice of foreclosure. It cannot be evidence of all the original mortgagors 
other than the petitioners or their representatives, having had notice of the 
foreclosure. And if any one of the mortgagors or his representative was not 
[400] duly served with notice, then the plaintiff must fail to establish his 
title by foreclosure. 

In this state of the case it is hardly perhaps necessary for us to mention 
that one of the original mortgagors who was called as a witness, expressly 
stated that notice of the foreclosure was not served upon him. It thus seems 
to be quite clear that the plaintiff has failed to make the very first step which 
he was obliged to take in order to prove his title to the property and the right 
to recover as against the appealing defendants. 

Bat we further observe that even if he had proved that the foreclosure 
had been duly effected, he would still have to prove that the share of this joint 
property which the appealing defendants admitted that they had got from some 
of the mortgagors, was in fact a share or a portion of a Share of the joint pro- 
perty which was the subject of the original mortgage. But there is no attempt, 
as far as we can see, made by the plaintiff to prove this. It must be remembered 
that the property mortgaged was but 5 annas, 3 gundas odd share out of the 
16 annas ; and the whole of the remaining shareholders have not been brought 
before the Court, — or rather 1 should say, that none of them have been. 
There is in truth a total failure of proof that the plaintiff is entitled to recover 
the share of the joint property which is in the hands of either of the two 
appealing defendants. It therefore follows that the plaintiff’s suit ought ta 
have been dismissed. We are of opinion that the decree of the Subordinate 
Judge is wrong and must be reversed— and as against the appealing defend- 
ants the suit must be dismissed with costs in both the Courts. 

I intended to have mentioned as a most important fact bearing upon the 
merits^ of the plaintiff’s claim, that in the different transactions of purchase 
which the plaintiff himself refers to, made by him or on his behalf between 
1868 and 1868, there is no mention whatever of the conditional sale upon 
which the plaintiff now relies; yet, as I have already remarked, these sales 
must have been effected subject to that mortgage, if that.mortgage had existed.’" 

From th% decision the plaintiff appealed to Her Majesty in Council. 
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[401] Mr. Leith, Q. C., and Mr. Doyne for the Appellant. —The deed of 
conditional sale was a valid instrument, and there is sufficient evidence of a 
due compliance with the requirements of s. 8, Regulation XVII of 1806, in 
regard to proceedings in foreclosure. In 4he foreclosure pryeedings the Zillali 
Judge had recorded that the necessary notices had been regularly served. 
This, if not conclusive, was at any rate primd facie evidence that such was the 
case. [Sir E. COLLIEB. —In proceedings taken for foreclosure are the func- 
tions oif the Judge ministerial or judicial ? Sir M. Smith referred to Meer 
Abbas Ali v. Nvnd Coomar Ghose (7 W. R., 123), in which it was held that so 
far as the issue and service of notice were concerned the Judge ^is to enquiie 
and record }udcially whether matters have been properly conducted. l\{r. 
ATathoon referred to Forbes v. Ameeroonissa Begum (10 Moo. I. A., 340). * The 
respondents had potice, and they appeared upon that notice. Personal service 
of the notice was not essential— Mwssi. Koonjoy Suthhama v. Sheopursun Singh 
(S. D. A., 1854, p. 281). Moreover, the respondents, who were purchasers 
from the mortgagors, were not entitled to be served with notice since they 
had not taken possession. Assuming that there had been a failure to serve 
notice on some of the mortgagors that would not affect the mortgagee s right 
as against those of the mortgagors who had been served. If the foreclosure 
was regular, the appellant was entitled to the shares of the mortgagors to the 
extent to which they purported to mortgage them. If it appeared doubtful what 
was the exact interest of each mortgagor at the date of the mortgage, further 
enquiry on that point should have been directed. 

Mr. C. W, Arathoon for the Respondents.— The deed of conditional sale 
was collusive and colourable. If valid, it was not shown to cover the portions 
of property claimed. Due service of notice as required by s. 8, Regulation 
XVII of 1806, had not been proved. Such proof must be given— Syttd Eusuf Ah 
Khan v. Mzissamut Azumtoonnissa (W. R., 1864, Gap. No,, p. 49), Madho Singh v. 
Mathab Singh (3 All., H. C. R.. 325). The object of notice is to fix the mortgagors 
[402] with knowledge that the period within which he must redeem has begun 
to run. That period runs from the date of service of notice, not from the date 
of its issue — Mohesh Chunder Sein v. Mussamut Tarinee (10 W. R., R. B.i 27). 
Notice should have been given to the mortgagors, but also to those who had 
purchased from them prior to the foreclosure proceedings. Snch purchasers 
are the representatives of the mortgagors within the meaning of s. 8, Regulation 
XVII of lS06—Sheo Oolam Singh v. Bamroop Singh (23 W. R., 25), Bhanoo- 
mutty Chowdhrain v. Premchand l^eogy (23 W. R., 96), Mohun Lall Sqpkooly. 
Goluck Chunder Dutt (10 Moo. I. A., 1). Under the provisions of s. 8 of 
Regulation XVII, a demand for payment is a condition precedent to the right 
to institute forclosure proceedings —Forbes v. Ameeroonissa Begum (10 Moo. 
I. A., 340). But no such demand had been made. 

Mr. Leith replied. 

At the close of the argument their Lordships* judgment was delivered by 

Sir M. B. Smith,— This is an appeal in a suit brought by the heirs of 
Rajah Tek Narain Singh against certain parties, who may be described as the 
family of Dass, forming one set of defendants, and persons called Mundift who 
formed another set, the latter being purchasers of the property in question 
from the Dasses. The suit was brought for possession and for registration of 
names (as stated in the plaint), “ with respect to 3 annas, 7 gundas, 3 cowries, 
1 krant out of 6 annas, 3 gundas, 1 cowrie, 1 krant of Mouzah Dooram Mudeh- 
poora * usli * with ‘ dakhili ’ Pergunnah Nesingpore Koora, the property referred 
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to in the deed of conditional sale, after deducting 1 anna, 15 gundas, 2 cow- 
ries, the right and interest of 8ri Narain Dass, Bachee Lai Dass, Bajah 
Bam Dass, Muhtab Dass alias Laljee Dass and Ohunchal Kishore Dass, 

E urchased by your petitioner’s ancestor, and the right and interest of 
403] Shunkur B^tti purchased at auction on the 10th of January 1868 
subsequent to acquiring the deed of conditional purchase, at an e.^ecution-sale 
by your petitioner.” The conclusion of the plaint is : “ Since the principal 
and interest of the mortgage was neither deposited nor paid by the vendors 
pursuant to the terms of the mortgage bond, the foreclosure, in accordance 
with the Begulation XVII of 1806, was formally eilected in the Judge’s Court 
at Bhagulpore by a proceeding dated the 23rd June 1867, and the period of 
one year fixed by the above law expired on the 27th February 1868, and within 
that period tlie amount entered in the bond and interest were not paid, and 
the conditional sale aforesaid became absolute on the 27th of February 1868, 
corresponding with the 19th Falgoon, 1275, F. S., and the cause of action for 
possession and mesne profit arose from the same date.” 

This action, therefore, is brought after proceedings for foreclosure had been 
taken upon the deed of conditional sale referred to in'* the plaint, and to give 
effect to those proceedings. This deed is dated the 30th of November 1858 ; 
it is from numerous members of the family of Dass, in all 19 ; the deed states 
that they had “ sold and transferred all andevery the 5 anqas, 3 gundas, 1 cowrie, 
1 krant of the entire 16 annas original with dependencies in Mouzah Dooram 
Mudehpoora,” in lieu of Bs. 5,000, which had been advanced by Bajah Tek 
Narain Singh. The further statement is : “We have received the consideration 
money in full, in one lump sum, in cash from the said vendee, and brought the 
same into our possession and enjoyment. We execute this deed of conditional 
sale for two years in lieu of the said consideration, and delivering it to the 
vendee, hereby declare and give in writing that the said vendee shall enter into 
possession and occupancy of the ])roperty sold by right of purchase as proprietor. 
We promise that in the space of two years from the date of this deed of sale 
we shall pay the consideration money in question, in cash, in one lump sum to 
the vendee aforesaid, and take this deed of sale back. In case we do not repay 
the consideration in question, the vendee shall, after the expiration of the time, 
be at liberty to foreclose and complete the sale under the provisions of Begulation 
[404] XVir of 1806 A.D., and enter into possession and occupancy of the 
property sold, and to have his own name registered in the Government records 
in the qplumn of proprietor.” 

It seems that the Bajah did not take possession, and no interest appears 
to have been paid or demanded until proceedings were taken after the Bajah’s 
death by the present plaintiffs to foreclose the property, under the eighth 
section of Begulation XVII of 1806. 

The first question which arises (being the question upon which the High 
Court have decided the case in favour of the defendants) is whether the 
directions in that section have been fulfilled. The High Court held that there 
was no sufficient proof of notification made to the defendants of the petition of 
the plaintiffs claiming foreclosure, and, that being the question, it will be right 
to look at the terms of the eighth clause. The enactment is : “Whenever the 
receiver or holder of a deed of mortgage and conditional sale, such as is 
described in the preamble and preceding section of this Begulation, may 
be desirous of foreclosing the mortgage, and rendering the sale conclusive on 
the expiration of the stipulated period, or at any time subsequent before the sum 
lent is repaid, be shall (after demanding payment from tbe borrower or 
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his representative) apply for that purpose by a written petition, to be presented 
by himself or by one of the authorized vakils of the Court to the 
Judge of the zillah or city in which the mortgaged land or other property 
may be situated. The Judge, on receiving such written applmation, shall cause 
the mortgagor or his legal representative to be furnished as soon as possible 
with a copy of it, and shall at the same time notify to him by a perwannah. 
under his seal and official signature, that if he siiall not redeem the propei!:ty 
mortgaged in the manner provided for by the foregoing section within one year 
from the date of the notification, the mortgage will be finally foreclosed, and 
the conditional sale will become conclusive.” • 

The condition of foreclosure required by that section is that the mortgager 
should be furnished with a copy of the petition, and should have a notification 
from the Judge, in order that he may within a year from the time of such 
notice redeem the [406] property ; and in an action of this kind, which is 
brought to recover possession as upon a foreclosure, it is essential for the 
plaintiff to satisfy the Court that this condition has been complied with. 

It has been contended on the part of the appellant that it is within the 
province of the Judge of the Zillah Court to determine whether the notice has 
been duly served or not, and, although it has not been urged, or only very 
faintly urged, that his finding would be conclusive on the point, it has been 
strongly insisted that ai finding of the Judge, recorded by him in the proceedings 
upon the foreclosure petition, would, at the least, he prtnid facie evidence of the 
fact of service. 

The general nature of the proceedings under the above Regulation was 
succinctly stated in a judgment of this Committee, in which it was pointed out 
that the functions of the Judge under s. 8 are purely ministerial — Forbes v. 
AmeerooJiissa Begum (10 Moo. I. A., 340 — 350). 

Their Lordships, considering that the duties of the Zillah Judge in the matter 
of a foreclosure are ot a ministerial nature, considering the vast iixiporbance 
to mortgagors of the notification, and the consequences which follow, if they 
do not redeem within the prescribed time, are of opinion that the service of it 
should be established by evidence in a suit like the present, which is brought, 
in fact, to enforce the foreclosure. The proceedings of the rfudge are ex parte, 
and even if the Judge* examined the Nazir or person who served the notice, it 
would be unsatisfactory that the estate of the mortgagor should depend upon 
his opinion. The argument indeed was not pressed that it would be conclusive, 
but it would be going far to say that it is of such authority as to be prinia facie 
evidence, which should shift the onus of proof upon such an important i)oint, 
and relieve the mortgagee from giving affirmative proof of the due performance 
of a condition necessary* to be established before the foreclosure can attach 
upon the estate. 

In the present instance, however, the case shows that the Judge had no 
proof, properly so called, of the service. It is plain from the manner in which 
the entry of the service is made [ 406 ] that nothing more occurred than this, 
that the Nazir having received the perwannah, made a return, as it is called, on 
the back of it, stating what he had done with it. The substance of the return 
is stated in the proceedings of the Judge. After recording that “ notice* and 
•copies of the petition for foreclosure of mortgage addressed to the opposite party, 
dated the 27th of February 1866, A. D., were delivered to the Nazir under a 
perwannah to serve on the opposite party,” it goes on,“ thereupon the Nazir sub- 
mitted a return on the back of the perwannah to the effect that he could not meet 
the opposite party, and that he had stuck up a copy of the notice and of the 
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petition on the houses of each of the opposite party, along \vith two receipts in 
the Hindi character, severally dated 13th and 14th Ghyet, 1273 F.S., written 
by Bunsi Chowkidar and Bochal Chamar ‘ Poneas,* inhabitants of Mouzab 
Bhawanipore Eul^ta, and Choonni Ghowkidar and Numoge Chamar * Poneas," 
inhabitants of Mouzah Ehoksisyam, Pergunnah Nesingpore Eoora, which were 
annexed to the record.’* Then it goes on, To-day the record of the case was 
brought up, and on a reference to the return submitted by the Nazir it appeared 
that the notice has been duly served.** Therefore we have on the face of 
this document, what the Judge considered to be proof of the notice, namely, 
the return »of the Nazir, which is a mere statement of that oflficer, 
M^ithout apparently any verification upon oath, or any examination of the Nazir 
by the Judge. 

Upon the trial, no proof whatever was given by the plaintiffs of the service 
of the notification. They appear to have relied on the recorded return of the 
Nazir. But it was contended that the want of proof is immaterial, in conse- 
quence of certain admissions contained in two petitions filed on the part of the 
mortgagors, the Dasses. One is a petition signed by five, and the other by six. 
They were originally 19 in number, and the remainder do not appear to have 
petitioned or to have made any admission. The first petition refers in this 
way, and in this way only, to the service : “ The applicants caused a notice 
under Eegulation XVII of 1806, to he issued on theii 27th February 1866, 
clandestinely served without the knowledge and information of your petitioners. 
Now your petitioners having [407] come to the knowledge of the case from 
some out-of-the-way sources, offer objections on the following grounds.” This 
petition appears to have been presented a short time only before the end of the 
year of grace, and contains no admission of the time, or suflBciency of the 
service. Their Lordships, therefore, consider that it does not amount to an 
admission that the notice had been properly served upon them at the time at 
which the mortgagee alleges it to have been, or that they had knowledge of it 
at a time which would have justified the foreclosure. 

The other petition no doubt does contain an admission. There is this 
statement in it : “ The petitioners have under a deed of conditional sale, dated 
the 9th Augban 1266 F. S., for Es. 5,000, had notice under Eegulation XVII 
of 1806, in respect of 5 annas, 3 gundas, 1 cowrie, 1 kraVit of Mouzah Dooram 
Mudehpoora, Pergunnah Nesingpore Eoora, Zillah Bhagulpore, issued to us. 
Therefore we beg to submit our objections.” It is true they do not in terms 
admit the time at which they had notice, but with regard to those petitioners 
a Judge would not be wrong in holding that there was an admission 
by them of due service. But this petition is the petition of six only oujb of the 
19 mortgagors. • 

The importance of requiring proof of the service of the notice and not 
trusting to a bare statement that notice had been duly served is enhanced by 
the consideration that it has been held by a decision of the Full Bench of the 
High Court of Bengal that the year during which the mortgagor may redeem 
bis property runs, not from the date of the perwannah or the issuing of it by 
the Judge, but from the time of service — Mahesh Chundra Sen v. Tarinee- 
(1 B.*L. E., F. B., 14 ; s. c., 10 W. E., F. B., 27). This decision overruled some 
oases in the late Sudder Courts, in which it had been held that the year was to 
run from the date of the notification. Their Lordships are quite prepared to 
adopt the decision of the High Court. It is obvious that if the year is to run 
from the date of the perwannah, the negligence of the<Nazir, or other cireum* 
stances, may prevent its service for a considerable time aftA: its date, and so» 



DWARKA LAL MUNDUR &0. [1877] I.L.R. 3 GaL iOft 

the mortgagor would lose the benefit of the full time which it was intended by 
the Begulation to give him. 

[4083 The necessity of proving service of the notice has recently been 
decided by two Courts in India, one a division Court of ihe High Court of 
Bengal, and another a Division Court of the North-Western Provinces. In 
both it has been held that the service should be proved in the action which is 
brought to enforce the foreclosure. See Spud Eusuf AH Khan v. Mu&samat 
Azumtoonissa (W. R., 18b4, Gap. No. 49) and Madfio Sinqh v. Mahtab Singh 
(3 All., H. C. R., 323). 

What their Lordships have held with regard to the service of the notice 
would be sufficient to dispose of the case against the appellants, but for the 
fact, to which allusion has*already been made, of the admission by some of the 
defendants that they had received the notice. This opens the question whether 
the foreclosure is complete as against all or any of the mortgagors. The 
High Court has held that the omission to serve any one of the mortgagors 
would be fatal to the validity of the foreclosure. Their Lordships think that, 
in the circumstances of this case, service upon those only of the mortgagors 
whose petition admitted service, would be insufficient to warrant the fore- 
closure of the whole property or of any [part ?] of it. 

This is a mortgage for one entire sum, and the property, although held in 
certain shares, was mortgaged as a whole to the extent of five annas and a frac- 
tion, and was redeemable only upon payment of the entire sum. Each and 
every one of the mortgagors w’as interested in the payment of that mqney and 
the redemption of the estate, and each and every one of them had a right by 
payment of the money to redeem the estate, seeking his contribution from the 
others. The equity of redemption of those who were not summoned, and who 
had no notice that the mortgagee was demanding his money, cannot be fore- 
closed, because those who have been served have omitted to redeem. It is 
impossible for the mortgagee to obtain a foreclosure of the whole of the estate 
upon a service on some only of the mortgagors. Then with respect to the mort- 
gagors who have admitted notice, it is to be observed that it was not sought to 
foreclose the individual shares of each as against each, but to foreclose the 
whole estate, as upon one mortgage, one debt, and one entire right against all. 

[409] Further, tlie Mundurs, the defendants of the second class, purchased 
some share of some of the Dasses before the foreclosure proceeding took place. 
It appears that in February, 1861, two or three years after the conditionjil sale, 
and before the notice of foreclosure, two gundas and two cowries were sold to the 
Mundurs. It is said that they did not take possession, but they had become by 
this purchase the owners of the equity of redemption of the purchase shares, and 
notice of foreclosure ought to have been served upon them. Mr. Doyne has 
argued that a purchaser who has not taken possession need not be served. 
Their Lordships, however, think that that argument cannot be sustained. The 
mortgagee, when he seeks to foreclose, must discover and serve the persons who- 
are the then owners of the estate. 

A question of this sort came before this tribunal in the case of Mohun Lall 
Sookool V. Ooluck Chunder Dutt (10 Moo. I, A., 1, p. 14). Their Lordships 
say upon it : "It is quite clear upon the authorities, that if the sale had taken 
place before the notice of foreclosure was filed, that notice, to be effectual, must 
have been served on the purchaser, and in the circumstances above stated their 
Lordships conceive that it ought to have been served upon the decree-holder. 
Yet there is no evidence of any attempt to serve it upon any one except the 
widow and heireira of the original mortgagor.’* 
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There are subsequent cases in India which show that the view taken by 
their Lordships has been followed in practice. 

Without saying that there may not be cases of mortgages of separate 
shares, in which, fey proceedings properly framed, foreclosure may take place 
in respect of some such shares only, their Lordships think the proceedings in 
this case are not such as will sustain the present action as against any of the 
defendants. 

What their Lordships have said is enough to dispose of this case, but they 
think it right to advert Jo the main question which arose upon the merits, 
whether this conditional sale was intended between the parties to be really 
operative as a bona fide instrument. 

It seems that Eajah Tek Narain was a patron of the family of the Dasses. 
They were involved in debt, and he probably [410] advanced money to them 
from time to time. But with regard to this particular instrument there is 
strong evidence, arising from the history of the case and from facts which are 
beyond dispute, for presuming that it was not intended to be acted upon by 
Eajah Tek Narain. The deed is dated the 30th November, 1858. In its terms 
it provides for immediate possession. A question, indeed, was raised whether 
that was so. It was said that the construction was at the least doubtful, and 
that it was not intended that the Eajah should have possession until the two 
years mentioned in the deed for the payment of the money had elapsed. How- 
ever this may be, possession was not taken. No provision is made in the deed 
for payment of interest, and none was demanded. The two years given by the 
deed for the payment of the money expired on the 30th November, 1860. The 
petition to foreclose w'as not hied until the 2nd of January, 1866, and up 
to this date it is plain that the Eajah had not entered into possession, 
had received no interest, nor apparently had asked for any. He obtained 
what is called the order of foreclosure on the 14th September, 1867. The 
note of the Judge that tlie foreclosure was “ sanctioned ” cannot indeed be 
properly regarded in the light of an order. He takes certain proceedings, 
and makes a record of them, but he can give no judgment in any 
way binding on the ])arties. However, the proceedings in his Court were 
complete on the 24th September, 1867. Again no action* is taken ; possession is 
left where it was, no interest apparently is demanded, and this suit is not 
brought until the 1st of October, 1872, nearly 14 years after the mortgage, and 
five yeSrs after the foreclosure proceedings came to an end. 

Then the property is dealt with by the Eajah himself, in a manner which 
seems quite inconsistent with liis having a deed of conditional sale which was 
intended to he acted upon. In 1861 a lease was granted by the Dasses to the 
Eajah (in the name of his servant Bijoy Dass) of six annas and certain fractions 
of annas of the same mouzah. Those annas must have included the whole of 
the shares which had been mortgaged — it appears to have included more ; it is 
an ordinary lease, and part of the rent was to be deducted on account of a 
former zurpeshgi. [«13 Again in 1867, after the Eajah’s death, his sons 
obtained decrees against the Dasses, and the right and interest of the Dasses 
in this estate were notified for sale under those decrees. It appears that just 
before the days when the sale was to take place the Dasses sold their shares 
to the Mundurs, who alone appear here as respondents, obtained a large sum of 
money from them, and paid over that money in discharge of the judgment debt. 
Those circumstances are not referred to, to show that the conditional sale 
did not exist, but they are inconsistent with its existence as t document which 
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was intended to be acted upon. Throughout the above transactions there is 
no trace that it was referred to, or that any notice was given of it, or that 
anybody knew anything of it. Again, the Rajah, after the conditional sale, 
as admitted in the plaint, purchased some of the shares of the Dasses winch 
had been mortgaged. They are sales as if the Dasses had the absolutie owner- 
ship. The deeds in no way refer to the mortgage, nor was any provision made 
respecting the mortgage debt. 

It is not necessary for their Lordships to go further into thes'e transactions. 
They have adverted to them because they were desirous of expressing the 
opinion they entertain of the extreme doubt, to say thfe least, which rests upon 
the bona fLdes oi t\\B conditional sale. They do* not desire to impute fraud to 
either the Rajah or the Dasses. The Rajah had probably taken this deed from 
them to act upon it in case he should think it right, but did not think it right 
to do so ; and having kept it for so long a time without acting upon it, there is 
strong evidence in this and in the other circumstances of the case which have 
been adverted to, leading to the conclusion that it is not a bona fide conveyance 
as against bona fide purchasers, which the defendants, the Mundurs, are. 

On the whole case, therefore, their Lordships will humbly advise Her 
Majesty to affirm the judgment of the Court below, and to dismiss this appeal 
with costs. 

Agent for the Appellant : Mr. T. L. Wihon, 

Agents for the Respondents : Messrs. Barrroiv and Barton. 

NOTES. 

[ I. STRICT COMPLIANCE WITH THE TERMS OF THE REGULATION XYII OF IBOS 
REQUIRED— 

This has been reaffirmed in (1884) 11 Cal., 111-11 I. A., 186 P. C. ; (1886) 8 All. 
388; (1888) 11 All., 164. 

II. STRICT PROOF OF COMPLIANCE THEREWITH REQUIRED— 

(1886) 8 All., 388 ; (1884) 11 Cal,, 111 P. C. 

III. THE YEAR OF GRACE IS FROM THE ACTUAL SERVICE OF THE NOTICE— 

Consequently the right of pre-emption comes into existence on the expiration of the year 
of grace (1892) 14 All., 405 F. B. 

lY. PROCEEDINGS OF A MINISTERIAL CHARACTER— EVIDENTIARY VALUE— 

Not being evidence, the pre-emptor was held entitled in the absence of proof, only to the 
property passing under a compromise to the mortgagee by conditional sale in foreclosure 
proceedings : — (1888) 11 All.^ 104. 

Y. OBJECTION MAY BE RAISED AT ANY STAGE— 

See. (1884) 11 Cal., 111. 

YI. MORTGAGE INDIVISIBLE— 

(а) The Privy Council reaffirmed the general rule in— (1885) 12 Cal., 414. 

(б) TJw Transfer of Property Act, (1882; has upon this principle enacted thus— 

Sec. 60 : * * * Nothing in this section shall entitle a person interested in a share 

only of the mortgaged property to redeem his own share only, on payment of a 
proportionate part of the amount remaining due on the mortgage, except whore a 
mortgagee, or, if there are more mortgagees than one , all such mortgagees has or 
have acquired, in whole or in part, the share of a mortgagor. 

(c) The rule ap||lies afto to the benefit of mortgagors .*—(1898) 8M. L. J., 309; (1884) 

8 Bom,, 497. 
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(4) Partial redemption not permitted : — (1884) 9 Bom., 128 ; (1886) 10 Bom., 6i8. 

(e) But the mortgagee may waive[the benefit ; — (1898) 22 Mad., 209 ; (1909) 81 Bom., 128 ; 
(1894) 17 All., 63. 

(/) The exceptioi^ as regards share ac4uired will apply whatever be the mode of acquisi- 
tion, resulting in merger : — (1909) 31 All., 335. 

(g) In such case the whole cannot be redeemed (1905) 28 All., 155; (1906) 29 All., 262.] 

[412] APPELLATE CRIMINAL. 

• The 12th February, 1878, 

* Present : 

Mr. Justice L. S. Jackson and Mr. Justice Cunningham. 

The Empress, 
versus 

Amiruddeen. * 

1 C. L. R. 483 ] 

Penal Code ss, 217, 218 — Evidence that offence has been committed. 

It is sufficient for the purpose of a conviction under s. 217 of the Penal Code, that the 
accused has knowingly disobeyed any direction of the law as to the way in which ho is to 
conduct himself as a public servant, and that he has done this with the intention of saving a 
person from legal punishment ; it is not necessary to show that in point of fact the person so 
intended to be saved had committed an ofience or was justly liable to legal punishment. 

The charges against the prisoner, who was a Police Constable, were that 
he, when in charge of the Gourruddey Police Station, on the 28th of July, in 
his capacity of Head Constable of Police, induced one Radha Churn Dhopa, to 
compromise a complaint, which he came to make against one Adhari Dhopa, f 
of cutting off his ear, and, in further violation of his duty, suppressed the fact 
that Radha Churn Dhopa came to make a complaint ; and in so doing framed an 
incorrect public record with a view to save one Adhari Dhopa from legal punish- 
ment. The prisoner Amiruddeen was committed for trial under ss. 217 + and 218 

• Criminal Appeal, No. 34 of 1878, against the order of H. C.'Sutherland, Esq., Sessions 
Judge of Backergungo, dated the 17th November 1877. 

t Adhari Dhopa was charged before the Sessions Court with the murder of Radha Churn, 
who died from the wound in his car, and was acquitted. 

} [Sec, 217 : — Whoever, being a public servant, knowingly disobeys any direction of the 
law as to the way in which he is to conduct himself as such public 
Public servant disobey- servant, intending thereby to aave, or knowing it to be likely that 
ing a direction of law with he will thereby save any person from legal punishment, or sub- 
intent to save person from ject him to a less punishment than that to which he is liable, or 
punishment or property with intent to save, or knowing that he is likely thereby to save 
from forfeiture. any property from forfeiture, or any charge, to which it is liable 

by law, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or with fine, or with both. 

Sec. 218 : — Whoever, being a public servant, and being as such public servant, charged 
with the preparation of any record or other writing, frames that 
Public servant framing record or writing in a manner which he knows to be incorrect, 
an incorrect record or with intent to cause, or knowing it to be likely that he will there- 
writing with intent to save by cause loss or injury to the public or to any person, or with 
person from punishment intent thereby to save, or knowing it to be likely that he will 
or property from forfeiture, thereby save, any person from legal punishment, or with intent 
to save, or knowing that he is likely thereby to save, any pro- 
perty from forfeiture or other charge to which it is liable by lay, shall be punished with 
imprisonment of either description for a term which may extend to three years, or with fine 
•or with both.] 
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of the Penal Code, and, on conviotion under these sections, was sentenced to 
imprisonment and fine. He appealed to the High Court. 

Mr. M. M, Ohose for the Appellant. 

The judgment of the Court was delivered by ^ 

Jackson, J, — It has been pressed upon us in this appeal that the prisoner 
has not been duly convicted under s. 217 of the Indian Penal Code, beca^:^e 
there was not before the Court upon the present trial any evidence to show that 
in point of [ 413 ] fact an offence had been committed, still less that such offence 
had been committed by the person in respect of v/hom the wrongful act of the 
Police Officer, the prisoner, had been done. What appears is, that a person named 
Adhari Dhopa was charged before the Court of Session, and was tried and 
acquitted, of an offence, the offence charged being the cutting off somebody’s ear; 
and it appears that the particular act which the prisoner in this case had t^om- 
mitted, and which amounted to knowingly disobeying a certain direction of the 
law as to his conduct as a public servant, had a tendency to save a person, 
namely, the person charged, as first stated, from legal punishment. It appears to 
me quite sufficient, for the purpose of a conviction under s. 217 that the accused 
has knowingly disobeyed any direction of the law as to the way in which he 
is to conduct himself as a public servant, and that he should have done this with 
the intention of saving a person from legal punishment, and that it is not 
further necessary to show that in point of fact the person so intended to be saved 
had committed an off ence or was justly liable to legal punishment. It appears to 
me certain that a public servant charged under that section is equally liable to 
be punished, although the intention which he had of saving any person from 
legal punishment was founded upon a mistaken belief as to that person’s lia- 
bility to punishment. We have been pressed with a case in which I myself 
gave judgment — the case of Queen v. Joynarain Patro (20 W. R., Cr. Rul., 66). 
It is not necessary for us at present to consider whether that judgment was 
right, because the section on which that case turned was wholly different from 
the section now under consideration. That is a section under which any 
member of the community is punishable, and it is one under which the essence 
of the offence is that the person to be dealt with must know, or have reason to 
believe, that an offence has been committed. This is an offence applying 
only to public servants^ and an act of a certain kind is made punishable as an 
offence when such act is done knowingly against the direction of the law 
and with the intention of saving a person from legal punishment, whether 
[ 414 ] the person so intended to be saved from punishment had committed the 
offence or not. 

I think, therefore, that the conviction in this case was right and that the 
appeal must be dismissed^. 

Appeal dismissed, 

NOTES. 

[Belief as to commission of offence necessary and sufficient : — (1818) Rat. Ur. Cr. 
Cases 405.] 
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NILKUKTO DBY V. 


[ 8 Cal. 414 ] 

APPELLATE CIVIL. 


The'Jdth January, 1878. , 

Pbesekt : 

Mr. Justice L. S. Jackson and Mr. Justice Cunningham. 


Nilkunto I)ey One of the Defendants 

versus 

Hurro Soondereo Dossee Plaintiff.’’' 


[-1 C.L.R. 412] 

Mode of Attachment in Execution of Decree — Malikana Rights payable for 
ever— Act VIII of 1859, s$. 235, 236, 237. 

A and B were entitled to receive annually and for ever a specified amount by way of 
malikana rights from the Collector as compensation for their extinguished rights in lakhiraj 
lands. In execution of a decree, C, on ISfch September, purported to attach, under s. 237 t 
of Act VIII of 1859, A's share in such specified amount. Subsequent to this attachment, 
namely, on 23rd September, 1873, A and B mortgaged their rights to the plaintiff. In a suit 
brought by him against A and B and C, — held, that attachment under s. 237 was not appli- 
cable to a right to receive money for over ; that such an attachment is only good so far as it 
relates to any specific amount, which may be set forth in the request to the officer in whose 
hands the moneys are, as being then payable or likely to become payable, and that the 
attachment in question was therefore invalid. 

Senible . — The attaching-creditor should have proceeded under s. 236 or s. 236. In 
either of such cases the defendant, the person to whom the money was payable, would be 
entitled to notice that he was not at liberty to alienate his rights. 


This was a suit brought against three defendants to recover a sum of 
money due by the defendants Nos. 1 and 2 under a mortgage dated 9tb 
Assin,., 1281 {23rd September, 1873). The plaintiff charged defendant No. 3 
with having purchased part of the mortgaged property in execution of a 
money decree obtained by him against defendants Nos. 1 and 2. Defendant 
No. 3, in his written statement, admitted the attachment of the property 

• Special Appeal, No. 090 of 1877, against the decree of L. R. Tottenham, Esq., Judge of 
Zilla Midnapore, dated the 19th March, 1877, modifying the decree of Babu Debendro Lai 
Shome, Sudder Munsif of that district, dated 5th January, 1877. 


t [ Sec. 237 Where 


the property shall consist of money, or of any security, 
in deposit in any Court of Justice or in the hands of any 
Officer of Government, which is or may become payable to the 
defendant or on his behalf, the attachment shall be made by a 
notice to such Court or officer requesting that the money or 
security may be held subject to the further order of the Court 
by which the notice may be ijfsued. Provided that, if such 
money or security is in deposit in any Court of Justice, any question of title or priority 
which may arise between the decree-holder and any other person, 
. not being the defendant, claiming to be interested in such money 

proviso. fjccurity by virtue of any assignraeht, attachment, or otherwise^ 

shall be determined by the Court in which such money or security is in deposit.] 


Attachment of money or 
securities in deposit in a 
Court of Justice or with a 
Goverhment Officer, by 
notice. 
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C418] on 13th September, 1873, in execution of his decree, and subsequent 
auction-sale at which he himself had purchased the property in dispute, but 
denied all knowledge of the plaintiff’s mortgage, and asserted that this auction- 
purchased property was in no way liable fftr it. The property mortgaged would 
appear to have been certain malikana rights which the defendants Nos. 1 and 
2 had to receive annually for ever, in a specified amount, from the Collector as 
compensation for their extinguished rights in lakhiraj lands. It would rffso 
appear that a quarter share of this specified amount payable to defendant No. 1 
had been attached by defendant No. 3 in execution of his decree on 13th 
September, 1873, and prior to the plaintiff’s mortgage. The attachment was 
made under the provisions of a. 237 of Act VIII of 1859, and the Court of Firljt 
Instance, being of opinion that the specified amount or malikana rights 
were money in the hands of a Government officer, held tlie attachment 
to be good. The Lower Appellate Court reversed this decision, the learned 
Judge considering that the property attached was a sort of interest on land or 
immoveable property ; that the right to receive it for ever was something more 
than money in the hands of the Collector ; and that a mere notice under s. 237 
to the Collector without any further notice to the debtor or the public could 
not, under s. 240, render any alienation of the right to receive the pension or 
malikana null and void. He also held that the auction-purchaser bought an 
encumbered property, and that he must either pay the encumbrance or submit 
to have it sold. 

Defendant No. 3 now appealed to the High Court. 

Baboos Srinath Doss and Mohini Mohun Boy for the Appellant. 

Baboos Mohesh Ghunder Ghowdhry, Hem Chunder Bonnerjee, and Porna 
Kalee Mookerjee for the Eespondents. 

The judgment of the Court was delivered by 

Jackson, J. — The question which we have to determine in this case 
relates to the sufficiency or insufficiency of an attach- [4163ment which 
the defendant, special appellant, had effected, and in respect of which he 
seeks to invalidate a mortgage set up by the plaintiff of certain rights which 
the other defendants. Nos. 1 and 2, had to receive in a specified amount 
from the Collector annually as compensation for their extinguished rif^Tits to 
certain lakhiraj land. The attachment was made under s. 237 of the repealed 
Code of Civil Procedure, and if that attachment was sufficient, then by s. 240 
the mortgage made duripg tlie attachment was invalid, and the purchaser 
at the execution -sale would have acquired a right to receive such n)oney free 
of any such mortgage. It is contended that it is an attachment duly made 
under s. 237, inasmuch as the property consisted of money in the hands of 
an officer of Government, w^hioh was or might become payable to the defendant 
or on his behalf, and that in such a case all that need be done for the purpose of 
attaching the property is to make a request to the officer in whose hands the 
money is, that the money may be held subject to the further order of the Qpurt, 
It seems to me clear that an attachment of that kind js only good so far as it 
relates to any specific amount which may be set forth in the request as being 
then payable or likely to become payable to the defendant, and that that mode 
of attachment is not applicable to a right to receive money for ever, such as 
is in question in the present case. It may be doubtful whether, in the 
circumstances of this case, the attaching-creditor ought to have proceeded 
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under s. 235 or under s. 236 of the Code. ' In either of these cases the defend- 
ant, the person to whom the money was payable, would be entitled to a notice, 
and it seems to me clear that this was a case in which the debtor ought to 
have had a notice that he was not <'at liberty to alienate his rights. All that 
we need decide, however, is whether s. 237 will govern the attachment of a 
right to receive money for ever. It appears to me that it will not. The 
decision of the Judge is, therefore, correct, and the special appeal must be 
dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ ANNUITY— ATTACHMENT 

See (1804) 10 Cal., 621 and (1889) 12 Mad., 250 : 

1. Annuity by will attachable : — (1906) 10 C. W. N., 1102. 

2. Whether future sums of money payable half-yearly from certain funds by trustees, 
not already accrued, attachable : — Wehh v. Stenton (1883) 11 Q. B. D., 518.] 


[417] ORIGINAL CIVIL. 

The 0th, 12th, 18th and 14th Febiniary and 12th March, 1878, 

Pbesent : 

Sir Richard Garth, KTc, Chief Justice, and Mr. Justice Markby. 


Ralli and another Defendtuits 

versus 

Fleming and another Plaintiffs 


[ ^2 C. L. R, 98] 

Trade Mark — Bight to Injunction to restrain use of Trade-Marks — 
Combination of Figures. « 

The plaintiffs, from 1872, imported and sold .an article described as TJ lbs. grey shirtings, 
and marked as follows : ‘ ‘ In the centre of each piece of cloth a stamp in blue colour of a turtle 
in a stdr, with the words ‘trade-mark underneath, in a semi-circular form, is the name 
‘ Fleming, Galbraith & Co., Manchester,’ and under this the number 39 within a star, and 
at the bottom of each piece the number 2008.” In 1877 the plaintiffs discovered that the 
defendants were importing from the .same manufacturers, and selling cloth of a similar quality 

• [Sec. 235 : — Where the property shall consist of lands," hou.scs, or other immoveable 
property, the attachment shall bo made by a written order 
Attachment of immoveable prohibiting the defendant from alienating the property by sale, 
property by prohibitory order, gift, or in any other way, and all persons from receiving the 

same by purchase, gift, or otherwise. 

Sec. 236 Where the property shall con.sist of debts not being negotiable instruments, 
or of shares in any Railway, Banking, or other public Corn- 
Attachment of debts not pany or Corporation, the attachment shall be made by a 
beingmegotiable instruments, written order prohibiting the creditor from receiving the debts, 
and of shares in public com- and the debtor from making payment thereof to any person 
panies, &c., by prohibitory whomsoever, until the further order of the Court, or prohibiting 
order. person in whose name the shares may be standing from 

making any transfer of the shares or receiving payment of 
any dividends thereof, and the Manager, Secretary, or other proper officer of the Company 
or Corporation from permitting any such transfer or making amy such payment until such 
further order;] 
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marked as follows : A stamp in blue colour of a rose in a square ; underneath are the words 
' Balli and Mavrojani ’ arranged in a semi-circular form, and under this the number 39 in a 
star, and at the bottom the number 2008.” On the facts of the case the lower Court 
(MacPHERSON, J.) granted an interim injunctii^ to restrain the defendants from so marking 
their cloth, on the ground that it was a colourable imitation of tVe plaintiffs’ mark and 
calculated to mislead the public ; and on appeal the Court (Gabth, G. J., and Mabkby, J.) 
upheld that decision so far as to continue the injunction. 

Sr 

Held per GABTH, C.J. — If the imitation of the plaintiffs’ marks generally, or the use of 
the number 2008 in particular, would be calculated to deceive or mislead the public, the 
defendants ought to be restrained from such use or imitation. Under the circumstances the 
use of their marks by the defendants would bo calculated to deceive the public into the belief 
that they wore purchasing goods imported by the plaintiffs. • ^ 

Per Mabkby, j. — The number 2008 was not part of the plaintiffs* trade-mark proper : nor 
on the evidence was it so associated with the plaintiffs’ name as to indicate to the public that 
the goods bearing that number came only from the plaintiffs’ firm as importers : on the 
evidence it was merely a quality mark, and therefore not calculated to mislead the public into 
the belief that they were purchasing the plaintiffs’ goods, while in fact they were purchasing 
those imported by the defendants. 

Semble. — There may be a right to exclusive use of a trade-mark by traders who are 
importers only. 

[See tJie foot-note here on the correctness of this headnoie."] * 

* [Upon this portion of thehcadnote Batty, J., observed as follows in heiniger v. Droz^ 

(1900) 28 Bom., 488 at p. 451 

“ h’or the plaintiff in the present case the decision in Ralli v. Fleming, 3 Cal. 417, has 
also been relied on apparently with special reference to the hcadriotc which concludes with the 
words ‘ Semble, — there may be a right to exclusive use of a trade-mark by traders who are 
importers only.’ Such a headnoto is of little use if read without reference to the circum- 
stances of the case, the arguments advanced, and the authorities cited and followed or 
ignored. The facts of that case were as in Itadde v. Norman and the Apollinaris Company 
V. Norrish and not as in Richards v. Butcher. That is to say, ‘ the suit was brought for an 
injunction to restrain the defendants from using the plaintiffs’ trade-mark,’ not to restrain 
the defendants from using the trade-mark of a third party, the exporter. The points in 
issue included the questions whether the plaintiffs wore entitled to the exclusive use of the 
number 2008, and whether such number was ‘ known or recognized in the Calcutta market 
as indicating that the 4 goods bearing it were imported by the plaintiffs.’ The defendants 
denied that it was so known or recognized, and asserted that the number 2008 was regarded 
by buyers as a mark indicating quality Skiid not as indicathig the persmi or firm importing 
the goods and that the plaintiffs were not manufacturers, but only importers and had 
no exclusive right to import such goods. The point for decision was, practically, not 
whether such principles as were laid down in Richards v. Butcher wore correct but whether 
the ease was one to which the principles laid down in that case, or the principles laid 
down in Rndde Norman nnd Apollinaris y. Noinsh would apjily. In other w^rds, the 
issue was whether the plaintiffs used the number 2008 as their own trade-mark as a symbol, 
and guarantee of their own importation ; — whether it represented their reputation as 
imporh'rS; or the reputation only of the manufacturing exporters. In the former alternative 
they could sue to protect their owft reputation as importers and secure the advantage thereof 
as in Radde V. Norman and*in the Apolliiuwis' case; while if it were the manufacturing 
exporter’s mark, attracting custom as such, the plaintiffs, obviously on the principles of 
Richards v. Butcher could have no right to sue. And GABTH, C.J., said (p. 425) : ‘ It must 
bo borne in mind, and it is, in my opinion, a most material feature in the case, that the 
number 2008 was a symbol used exclusively by the plaintiffs and impressed only upon goods 
which came from their house. It was not a manufacturer’s number, it was a symbol the use 
and moaning of which was not known to the defendants, and is not now known to the Court. 
It was known to the plaintiffs only.’ And it was manifestly upon this ground that the plain- 
tiffs sought only to protect the custom attracted or secured by a mark Indicating only their 
own position and reputation as importers, that the suit was maintainable. The Court said 
(p. 426) : — ‘ The use of these marks upon similar cloth by the defcndatxts, would be calculated 
to deceive the public into the belief that the goods which they were buying were the goods 
which they had bought for years before imported and sold by the plaintiffs.^ The case there- 
fore establishes the very reverse of the inference which the counsel for plaintiff in this case 
would deduce from it, as it ghows that an importer can only protect a trade-mark representing 
his own reputation and the advantages accruing therefrom, but not the trade-mark of another, 
a manufacturer or producer.”] 
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Appeal from an order of Macpherson, 3., dated the 14tb of September, 
J877. 

[418] The siHiii was brought for an injunction to restrain the defendants 
from using the plaintiffs* trade-mark. The plaint stated that, in 1872, the 
plaintiffs commenced to import a certain description of cloth known in the trade 
as Vilbs. grey shirtings and by the number 2008 ; and, in order particularly 
to distinguish the said cloth, the plaintiffs, in 1872, adopted a tra^e-mark 
described as follows : “ In the centre of each piece of cloth is a stamp in blue 

colour of a turtle in a st%r, with the words ‘ trade-mark ’ ; immediately under- 
neath is the name ‘ Fleming, Galbraith, & Co., Manchester ' ; and under this is 
the number 39 (meaning 39 yards in length) within a star, and at the bottom 
of each piece is the number ‘ 2008 * ; ’* that this combination of symbols, words, 
and figures was so well known and recognized in the market as the trade-mark 
of the plaintiff's that until the defendants did so, no persons other than the 
plaintiffs had, so far as the plaintiffs were aware, ever impressed on cloth any 
mark resembling that of the plaintiffs’, and that the plaintiffs had become 
entitled to the exclusive use of the said trade-mark for the purpose of distin- 
guishing the cloth sold by them ; that the cloth bearing the said trade-mark was 
known in the market as No. * 2008,’ and by the native dealers as ' do 
hazar dt' and had acquired celebrity, and was recognized and known 
as cloth imported by the plaintiffs and to be of a superior quality; that 
from 1875 to 1876, one Bholanath Khettry was in the plaintiffs* employ 
as a piece goods broker, who acted also for the defendants’ firm as broker, 
and the plaintiffs alleged that when he left them he remained in the 
employ of the defendants, and induced them to imitate the trade-mark 
of the plaintiffs and cloth known as ‘ 2008,* which Bholanath Khettry 
knew would find a ready sale ; that, in July, 1877, the plaintiffs learnt for 
the first time that the defendants were importing and selling cloth known as 
741bs. grey shirtings impressed with the following words, symbols, and numbers, 
which the plaintiffs alleged differed only colourably from their trade-mark : 

‘‘ A stamp in blue colour of a rose in a square ; immediately underneath 
are the words ‘ Ealli and Mavrojani ’ arranged in the same semi-circular 
form as the words ‘ Fleming, Galbraith, & Co., Manchester,’ are arranged in 
the plaintiffs ’ trade-mark ; under [419] these words ^is the number 39 in a 
star similar to that used in the plaintiff's’ trade-mark, and at the bottom is the 
numbef ‘ 2008 ’ ; ” that up to a very recent period the defendants had been selling 
similar cloth but with a different number, — namely, ‘ 177 ’ instead of ‘2008,’ and 
the character of the figures was dissimilar, and the words ‘ Ealli, Mavrojani’ were 
there printed in a different style of lettering to that now adopted, which was 
the same as the plaintiffs ’. The plaintiff's alleged, by the use of the said mark 
impressed on the goods imported by the defendants, the defendants were enabled 
to pass off such goods to retail purchasers as goods imported by the plaintiffs, 
and that the use of the said mark was calculated to deceive, and had deceived, 
the purchasers of the goods imported by the defendants into the belief that 
such goods were in fact goods imported by the plaintiffs. 

The defendants in their written statement denied that the plaintiffs w^ere 
in any way entitled to the exclusive use of the number ‘ 2008 ’ either alone or 
in combination with the marks or symbols described in the plaint ; and also 
denied that such number was known or recognized in the Calcutta market as 
indicating that the goods bearing it were imported by the plaintiffs ; and they 
stated that, from the establishment of their business in*18Sl, they had adopted^ 
and used as their ttade-mark on goods imported by them a ticket and stamps 
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the tic*ket of recfcangular and oblong form, green in colour, and bearing the device 
of a rose with the name of the defendants’ firm in English and Greek characters, 
and the words ' 39 yards, Manchester ' ; and the stamp rectangular in form of a 
blue colour, and bearing the same device fis the ticket, but an a larger scale and 
containing the name of the defendants* firm in English, Greek, Bengali, Nagri, 
and Devanagri characters, and that their trade-mark was well known to tj^e 
native buyers of piecegoods in Calcutta as the ‘ puther mark ’ or Ralli, Mafro- 
jani's ^008, while that of the plaintiffs’ was known as the ‘ cuchooa mark, ' or 
Nicol, Fleming’s 2008 ; that the number 2008 was regarded by buyers as a 
mark indicating quality, and not as indicating the person or firm*importing the 
goods ; that the plaintiffs were not the manufacturers of the grey shirtings, but 
only importers, and had no [423] exclusive right to import such goods ; that 
they were informed by Bholanath Khettry that he had been applied to by 
dealers for shirtings of the same manufacture as those sold by the plaintiffs 
under their * ciLchooa mark ’ and bearing the number 2008, and thereupon 
ordered through their Manchester firm a quantity of such cloth, and their 
Manchester firm purchased it from the same manufacturers in Manchester 
from whom the plaintiffs purchased their cloth and sent it out to Calcutta ; it 
was of precisely the same quality and texture as that imported by the plaintiffs, 
and in order to distinguish it, the defendants affixed, their own trade-mark and 
name together with the number 2008, and it was known in the market as 
^Ealli, Mavrojani’s 2008.* The defendants further stated that they had 
not sold the same cloth with a different number as alleged in the plaint ; 
nor had they imitated the plaintiffs’ trade-mark, or by the marks they did use 
had they deceived purchasers as alleged. 

Haopherson, J. — It seems to me that the order ought to be granted, and 
the rule made absolute on the affidavits. It is clear on the face of the 
defendants’ own affidavit that the 2008 is used to induce native dealers to believe 
that they are receiving the identical articles sold by Nicol, Fleming & Co. 
So far as any desire to show it is of the same quality, that can be effected 
by using the ‘ 2008 ’ in different figures ; but the figures are copied in every 
particular. I have no doubt the object is to induce the dealers to believe that 
they are buying the very same cloth, and that the object is to deceive. The 
rule will, therefore, bet made absolute, and the injunction will go. 

The injunction was one in terms of the prayer of the plaint, restraining 
the defendants, their servants and agents, until the further oijder of 
this Court, from importing and selling the . description of cloth known 
as Tilbs. grey shirtings, or any other cloth or goods impressed with 
a stamp in blue colour of a rose in a square with the words ‘ Ralli and 
Mavrojani, Manchester,** underneath, arranged as the words ‘ Fleming, 
Galbraith & Co., Manchester, ’ are arranged in the plaintiffs’ trade-mark, 
and having underneath these words the number ‘ 39 ’ within a star, and at 
CMl] the bottom the number * 2008,’ and from importing and selling such 
cloth impressed with any mark being an imitation of a similar or only colourably 
different from the plaintiffs’ trade-mark. 

The defendants appealed, on the grounds that no sufficient evidence of 
their exclusive right to use the number 2008 had been given by the plaintiffs ; 
that they bad failed to prove that the use by the defendants of the number 2008 
with their own trade-mark had deceived, or was calculated to deceive, persons 
into the belief that, in purchasing the goods imported by the defendants, and 
bearing the defendants* trade-mark and the number 2008, that they were 
purchasing the goods imported by the plaintiffs : but. on the contrary, the 
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evidence given on behalf of the defendants showed it was not calculated so to 
deceive purchasers ; that the injunction, if granted at all, ought to have been 
limited to restraining the defendants from using the number 2008 on T^lbs. 
grey shirtings ; andjthat it ought not‘to have been granted without putting the 
plaintiffs, on terms of undertaking to make good to the defendants the amount 
*ot,any damages which the issuing of the injunction might cause them in the 
eve'iit of the plaintiff's’ suit being dismissed. 

The Advocate-General (Mr. Paul), Mr. «7. D. Bell and Mr. Bonnerjee for 
the Appellants. 

r 

Mr. Jackson, Mr. Phillips and Mr. Evans for the Eespondents. 

The following oases and authorities were cited : 

For the Appellants : Farina v. Sihuerlock (6 De Gex. M. & G., 214), 
Blackwell v. Crabh (36 L. .1., Ch., 504), Wooilam v. Ratcliff (1 Hem. & M. 259), 
Wheeler (6 Wilson Manufacturing Co. v. Shakespea^' (39 L. J., Ch., 36), Adams 
on Trade-Marks, p. 17, Perry v. TrucfiU (6 Beav., 66, 418), Braham v. Bustard 
(1 Hem. & M., 447), Kinahan v. Botton (15 Ir. Ch., 75), In re MitchilV s Trade- 
Mar/c (46 L. J., Ch., S76), Bordv. Foster (L. R., 7 Ch. Ap., 611), Ainsworth v. 
WalmsLey (L. R., 1 Eq., 518), Burgess v. Burgess (22 L. J., Ch., 675), Blanchard 
[422] V. Hill (2 Atk., 484), Ragget v. BHndlater (L. R., 17 Eq., 29), Motley v. 
Downman (3 Myl. & Cr., l), Bacon v. Jones (4 Myl. k Cr., 433), Welch v. Knott 
(4 Kay. & J., 747), Batty v. Hill (1 Hem. & M., 264), Singer Manufacturing 
Co. V. Wilson (L. R., 2 Ch. D., 434), and Cheavin v. Walker (L. R.,. 
5 Ch. D., 850). 

For the Respondents : McAndrew v. Basset (33 L. J., Ch., 561), Seixo v. 
Provezende (L. R., 1 Ch., 192), Ainsworth v. Walmshty (L. R., 1 Eq., 518), 
Ragget v. Findlater (L. R., 17 Eq., 29), Smger Manufacturing Co. v. Wilson 
(L. R., 2 Ch. D., 434), Wotherspoon v. Currie (L. R., 5 H. L., 508), The 
Leather Cloth Company v. The American Leather Cloth Company (33 L. J., 
Ch., 199 ; S. C„ 11 H, L. C., 523, at p. 538), Hall v. Barrages (33 L. J., Ch., 
204), Chappell v. Davidson (2 Kay. & J., 123), Sykes v. Sykes (3 B. & C., 541), 
Ford V. Booster (L. R., 7 Ch. .\p., 611), Croft v. Day (7 I3eav., 85), BVanks v. 
Weaver (10 Beav., 297), and In re Barrow's Trade-Marks (L. R., 5 Oh, D., 353). 

In reply : — Colonial Life Assurance Co. v. Home and Colonial Life 
Assurance Co. (30 Beav., 548), Lee v. Haley (39 L. J., Ch., 284), Cory v. 
Yarmouth and Norwich Railway Go. (3 Hare, 593), and Harrison v. Taylor 
(11 Jur., N. S., 498). 

The following judgments were delivered : — 

Garth, C. J.— I am of opinion that this injunction was properly granted ; 
but in order to make its meaning more clear, I think the form of it should be 
slightly modified. 

There is no doubt, I conceive, as to the law of the case ; and there is but 
little difference between the parties as to the actual facts. The difficulty, if 
there be any, is to ascertain the fair and reasonable inference which we ought 
to draw from those facts. J propose dealing with the matter at this stage as 
shortly as I can, in order to avoid prejudicing the defendants’ case at the 
hearing [423] of the cause, when the Court may probably be supplied with 
fuller materials than it has at present for ascertaining the truth. 

For the present purpose it appears to me sufficiehtly established that the 
plaintiffs, Messrs, Nicol, Fleming <fe Co., have, for several years past, been 
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selling a particular cloth in the market, which has obtained celebrity there, 
and become readily saleable ; that this cloth is known to the public by certain 
marks which are described conspicuously upon it, and especially by the number 
‘ 2008,' which is printed upon each piece in large figures, and in a particu- 
lar position and combination ; and that the defendants, Messrs. Ealli and 
Mavrojani, having imported similar cloth obtained from the same manufacto^, 
have had marks impressed upon their cloth in a combination genei^ly 
resembling that used by the plaintiffs, and especially introducing in a similar 
position and in figures of the same size and character the number * 2008,’ 
avowedly for the purpose of giving their cloth a saleabje quality in the market, 
which it would not otherwise possess. Thus far there is no difference betwefin 
the parties as to the facts. 

The defendants say that the plaintiff’s are entitled to no monopoly of the 
sale of cloth in question ; that they are not manufacturers of it ; and that they, 
the defendants, have as much right to obtain it from the manufacturers, and 
sell any quantity of it in the market as the plaintiffs have. This is, of course, 
perfectly true. But the question is, whether, for the purpose of giving the 
cloth a saleable quality, the defendants have a right to use these marks which 
undoubtedly are in some essential particulars an imitation of marks which have 
hitherto been used exclusively by the plaintiffs ? The defendants say that 
they have not adopted either the plaintiffs' name or their trade-mark proper, 
which is a turtle ; that they describe on the cloth their own name and trade- 
mark, which is a rose. They admit that they use the number ‘ 39 ’ in the 
same configuration, and for the same purpose as the plaintiffs use it, viz., to 
denote that each piece of cloth is 39 yards in length ; and they claim a right to 
use the number ‘ 2008 ’ as merely conveying to th*e public that the cloth which 
they sell is of the same quality as the plaintiffs'. 

[424] The plaintiffs, on the other hand, say, that this combination of 
marks, although differing from theirs in some respects, is undoubtedly a close 
imitation of it ; and that by using this combination, and more especially by the 
use of the number ‘ 2008,’ which is admitted to be the main descriptive feature 
which renders the cloth saleable, the defendants would lead the public to 
believe that the goods which they are selling are goods imported or sold by the 
plaintiffs’ house. TIjis is the real pith of the case ; and here it is that the 
Court is called upon to draw a fair and reasonable inference from the facts. If 
the defendants’ combination is so different from the plaintiff's’, that the public 
could not reasonably be deceived by the use of it, or if the number ‘ 2008 ’ was 
merely a manufacturer’s number, or was used generally by the trade to desig- 
nate a particular kind or quality of cloth, no doubt the defendants would have 
as much right to use either tlie combination or the number as the plaintiffs. 

But, on the other hand, if the object of the defendants in using this 
number and in imitating the plaintiffs’ combination is, or if the natural conse- 
quence of their doing so would be, to induce the public to believe that the goods 
which they sell were imported by, or came from the plaintiffs’ house, then I 
consider that, in point of law, the defendants would not be justified in thus 
deceiving the public to the plaintiffs* prejudice. 

Now, in determining this question, I think we ought to consider in the 
first place, how it was that the defendants came to use these marks at all ; and 
in the next place, who and what the buyers of these goods are, and how and by 
what considerations they are likely to be influenced. 

First, then, the evidence in the case explains very clearly to my mind how 
it was that the defendants came to use these marks. From the 7th paragraph 
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; of the affidavit of Mr. Westerhout, the plaintiffs* asMstant, and the affidavit of 
Bholanath Khettry, the broker, which he made on behalf of the defendants, it 
appears that, in the years 1875 and 1876, Bholanath was employed by the 
plaintiffs to sell this cloth for their Biou^^e. He well knew the estimation in 
which it was held in the market ; he knew that it was saleable only by marks 
‘xwed by the plaintiffs ; and when [4>2d] he left the plaintiffs, and began to act 
a^broker to the defendants, he was asked in the market for these same 
goods which he had been selling previously for the plaintiffs and as their 
goods ; and he then advised the defendants to buy similar cloth from the 
manufacturers, and to have it marked in their own way. It is clear to me 
that it was through this man’s advice, though he does not actually say so, 
that the defendants had the number ' 2008 ’ printed on their »goods and that 
their combination of symbols was made in such a form as to imitate that of 
the plaintiffs*. 


It must here be borne in mind, and it is, in my opinion, a most material 
feature in the case, that the number ' 2008 ’ was a symbol used exclusively by 
tfie plaintiff s and impressed only upon goods which came from their house. It 
was not a manufacturer’s number : it was a symbol, the use and meaning of 
which was not known to the defendants, and is not now known to the Court. 
It was known to the plaintiffs only. The defendants chose to say that they 
understood it to notify the quality of the cloth, and they say this because other 
cloths of different qualities sold by the plaintiffs are marked ‘ 2006 ’ and ‘ 2007 
but this is a mere conjecture on their part ; and they do not profess to understand, 
nor can they in fact know, the true origin or meaning of that symbol. If they 
had used the words, — ‘ Ist quality ' or ‘ 2nd quality,' or such an expression as 
* superior ’ or * superfine * or * super-durable,’ they would have used terms which 
are intelligible to all the world, and the use of which could not be calculated 
to deceive. But the number * 2008 ’ is a peculiar symbol which, like a ‘ lion ’ or a 
‘ tree * or a * flower,’ would convey a particular meaning to the plaintiffs them- 
selves, but to no one else, and which could only have been used by the defendants, 
because it had been used by the plaintiffs in the sale of this cloth. Now then, let 
us see, secondly, who were the buyers of these goods in the market, and what 
considerations influenced, or were likely to influence, them in making their 
purchases ? The buyers and consumers of this class of goods, would be, for the 
most part, the native public— people who, as a rule, cannot read or write English; 
who would scarcely distinguish the name of * Nicol, Fleming ^ Co.’ from that 
of ‘ RaTli and Mavrojani,' and who certainly could not understand, even if they 
could read the [ 426 ] word ‘ trade-mark.’ They might possibly, if they examined 
the print carefully, distinguish between a rose and, turtle ; but what they would 
naturally most be guided by is the general appearance of the combination 
described on the cloth ; and it is admitted, according to the evidence on both 
sides, that the most distinctive mark in that combination was the conspicuous 
nuro W 2008 by which name * do hazar dt,* the cloth itself was known in the 
market. 


From these considerations it appears to me that the fair and almost 
necesgary inference to be drawn is this : — that as the plaintiffs, for a period of 
five years, had been the only persons selling this cloth in the market by these 
distinctive marks, and as, during that time, the cloth had obtained peculiar 
value and celebrity in the eyes of the public, who had learnt to place faith in 
the goods so marked and sold by the plaintiffs, the use of these marks upon 
similar cloth by the defendants would be calculated to deceive the public into 
the belief that tha goods which they were buying were the goods which they 
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<bad bought for years before imported and sold by the plaintiffs ; or, in other 
words, would naturally lead them to suppose that they were buying goods which 
came from the plaintiffs' house. 

• 

In coming to this conclusion I do not think it necessary in this particular 
■case to go narrowly into the question, whether the whole, or any, and if s^ 
what, particular part of the plaintiffs* combination is to be considered as tb«>lr 
‘ trade-mark proper,* I think that, considering who and what the buyers of 
these goods are, they would understand very little of what was a trade-mark 
proper,* I only say that if the imitation of the plaintiffs' marks -generally, or 
of the use of the number *2008' in particular, would •be calculated to decei^je 
or mislead the public, the defendants ought to be restrained from such use or 
imitation. 

It was urged upon us in argument by the defendants* counsel, that, by 
confirming the judgment of the Court below, we should be imputing direct 
fraud to a firm of respectable merchants, and exposing them to obloquy and 
odium in the commercial world, before the causeitself had been finally determined; 
and we were, therefore, much pressed to dissolve the injunction, and merely to 
[427] require the defendants to keep an account of their sales until the hearing. 
But I confess it seems to me that, in using this argument, the learned counsel 
have dona their clients an injustice. I have no reason to suppose that, in 
using these marks, the defendants knew that they were committing a fraud, or 
►doing the plaintiffs any actionable wrong. I dare say these gentlemen may 
have carefully considered — nay, I think it not impossible that they may have 
taken advice, — as to how far they might use these marks without infringing in 
any way upon the rights of other people. But they have done what many 
honest and good men have, under similar circumstances, done before them,-— 
they have made a mistake without any evil intention ; and this Court is 
bound to prevent them until the rights of the parties have been finally 
ascertained at the hearing from repeating it. 

In this particular case I do not think that their keeping an account of 
sales would be a sufficient protection to the plaintiffs, because if the defendants 
were allowed to use these marks in the market for several months in order to 
sell their cloth, they would become as well known in the market as importers 
and sellers of the cloth as the plaintiffs ; and so the very mischief which the 
injunction is intended to guard against would have been effected. ^ 

I think, therefore, that this appeal should be dismissed, and with costs on 
scale 2 ; but that the form of Jbhe injunction should be varied thus : — 

Order, that the defendants be restrained from selling any cloth impressed 
with the combination of marks described in Exhibit D, annexed to the affidavit 
of Alexander Westerhout, or any other combination resembling that used by 
the plaintiffs, and especially from using the number * 2008 ’ in any such 
■combination. 

MaPkby, J. — In this case I have had some doubt whether it is desirable 
to express my views at length, but upon the whole I have come to the conckision 
that 1 ought to do so. 

The plaintiffs and defendants are both merchants in Calcutta, and both are 
in the habit of importing largely goods known by the name of grey shirtings from 
Manchester, which the^^ sell chiefly to native dealers in the bazar. These grey 
^shirtings are delivered by the manufacturers to the correspondents of the 
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[428] parties at Manchester unmarked, and the outside fold of each piece is 
there marked by the correspondents of the firms here. There has been tor 
some time a general similarity between the marks in use by the plaintiffs and 
those in use by tha.defendants. Th^ general character of the marks in use by 
both the firms is as follows at the top is a green paper ticket pasted on the 
"" fs^th with a device thereon, and the name of the Manchester firm in English, 
ami two or three native languages, well known in the bazar; beneath this is a 
device similar to the device on the ticket; impressed by a stamp upon the cloth 
itself ; beneath this again the name of the Manchester firm in large English 
letters (which, in the case of the defendants, is the same as the name of their 
fivm here) ; lower down*the figures 39, being the number of yards in each piece, 
and lowest of all a number which generally signifies the quality of the cloth. 
About five years ago the plaintiff’s began to sell grey shirtings, each piece of 
which was marked at the bottom with the number 2008. Some time in 
the year 1876 the defendants commenced selling grey shirtings bearing tho 
same number. The plaintiffs thereupon complained that the defendants were 
infringing their trade-mark, and required them to desist. The defendants 
signified their willingness to make some alterations in the marking of their 
cloth, but insisted on retaining the number ‘2008.' The plaintiff’s were not 
satisfied with this, and the present suit was accordingly brought. When 
the plaint was filed, the plaintiffs applied for, and obtained an interlocutory 
injunction, restraining the defendants from using their trade-mark, and it is 
against the order granting this injunction that the present appeal is brought. 

I am not aware of any previous case relating to trade-marks as used by the 
traders who are importers only ; but I see no reason why there should not be 
such a trade-mark. If the law declares, as it clearly does, that no man has a 
right to put off his goods as the goods of a rival manufacturer, it seems to me 
to follow, that no man has a right to put off his goods as the goods of a rival 
importer. The confidence reposed in the skill, care, and honesty of a ])arti- 
cular firm ma v give a special value to goods imported by them. The question is,, 
did the defendants put off goods imported by themselves as goods imported by 
the plaintiffs ? 

[429] There is no question here as to the quality of the goods sold by the 
defendants under this number, being the same in quality as the goods sold by the^ 
plaintiffs under that number. Nor is there any question of the right of the 
defendants to sell goods of this particular quality, which may be bought at 
Manchester by any one who chooses to pay for them. 

The plaintiffs claim the whole of that which .is impressed upon the outside 
of each piece of cloth as their trade-mark. How fa¥ they can do this I shall 
have to consider in dealing with another part of the case. Conceding for a 
moment that it would be possible for the plaintiffs to make out this daim, it* 
seems to me to be clear upon the evidence that the only infringement of which 
they can complain is the use of the number ‘2008.* They have themselves pro- 
duced a piece of cloth, with respect to which one of their own witnesses makes 
the following statement : — “ That I am informed, and verily believe, that, up 
to a 'sjpry recent date, the defendants ha^e been selling similar cloth, but with a 
different number, namely ‘ 177 * instead of the number ‘ 2008 ’ now adopted by 
them, the character of the figures being in themselves dissimilar ; and that the 
words ‘ Balli and Mavrojani * were then printed in a different style of lettering 
tp what they have now adopted.” A piece of cloth bearing the above-mentioned: 
number ‘ 177 * and sold by the defendants before they* imitated the plaintiff 
trade-mark as hereinbefore mentioned, is hereunto annexed and marked with the^ 
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letter B. (see p. 10 of Mr. Westerhout’s aflSdavit). If the piece of cloth here 
referred to be looked at, and the mark on it compared with that now in use by 
the plaintiffs, it will be seen that this statement really reduces this infringement 
to the substitution of the ‘ 2008 ’ for No. 177. ^ 

The meaning which the plaintiffs attach to the figures ‘2008’ hasnotbeegi^ 
disclosed by them, but it is clear to me from these affidavits that, whate^r 
meaning the plaintiffs may attach to these figures, they are treated by the 
public as a quality mark — whether as a quality mark of importation, or as a 
quality mark of manufacture only. 1 shall consider hereafter. It ^s also clear 
that considerable value is attached to this mark as a mkrk of quality by buyens 
of this description of cloth. It is, more- [4 30} over, not shown that any other 
firm in Calcutta imports cloth bearing this number except the plaintifts, and 
(recently) the^defendants; but the plaintiffs themselves import grey shirtings of 
a slightly different description bearing the Nos. 2007 and 2009. 

As I understand the law upon this subject, no trader can complain against 
a rival trader in regard to any announcement he makes concerning the goods 
which he sells, so long as no statement is made which is untrue, or calculated 
to mislead. But besides making use of ordinary language and their own names, 
in order to announce to the public what they wish to make known with respect 
to their goods , traders are in the habit of resorting to a variety of devices in 
order to catch the eye of the public, and to represent to them in a striking 
manner what they wish to announce. Sometimes they wrap their goods in a 
fanciful cover, sometimes they impress upon their goods a fanciful name, at 
other times a fanciful plant or animal ; and when a trader specially selects and 
appropriates to himself for the purpose of distinguisliing his goods a device of 
this kind, that device becomes his trade-mark proper, and no one else is 
allowed to use it. But if, without any such special selection and appropriation, 
the goods of the trader do in fact happen to bear some particular mark, and 
this mark has come to be associated by the public with this trader’s name, so 
that all goods bearing that mark are supposed to come from him, then also the 
law will not allow any person to use a mark of this latter description any more 
than it will allow him to use a rival trader’s trade-mark proper, and for this 
reason, because in either case there is made, or there is assumed to be made, a 
representation to the public which is false, namely, that the goods which are 
the goods of one trader are the goods of another. But this distinction has 
been drawn between these two cases. If it be shown that a trader has iq/ringed 
a rival trader's trade-mark proper,— that is to say, the mark which another 
trader has specially selected and appropriated for the purpose of distinguishing 
his goods, — the Court will, without further evidence, at once interfere, taking it 
for granted that such a proceeding is calculated to deceive the public ; whereas, 
if the mark be one which has not been specially selected and appropriated by 
the trailer [431] for this purpose, evidence must be given to show that the 
mark was so understood by the public as to make it clear that the proceeding 
had either deceived, or was at least calculated to deceive, the public. Marks of 
both these kinds are usually called trade-marks, and the distinction between 
the two cases is not one of principle, but it is one which is convenient when 
examining the evidence by which it is^ought to prove the infringement. • 

Now dealing with the question whether the figures ‘2008* were part of the 
plaintiffs’ trade-mark proper, I think upon this evidence it appears that they 
were not. The plaintiffs themselves have, as I consider, told the public with 
sufficient accuracy what their trade-mark, is, to enable us to say with certainty 
that these figures were no part of that device, which they themselves had 
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specially selected and appropriated for the purpose of distinguishing their own 
goods from those of other traders. 

It is, as is well known, a very common custom amongst traders, when 
they adopt a partif^ular device in order to distinguish their goods, to announce 
% to the world that they have done so by attaching to the impression of this 
o^yice upon their goods the word ‘ trade-mark.’ This is a notice to the public 
of what their trade-mark proper consists, and to other traders not to use it. 
Such a notice greatly assists the trader, who has adopted the device in the 
appropriation of it to himself. But a trader who gives such a notice must, I 
tjhink, be understood to confine his trade-mark proper to what is reasonably 
covered by the words. Now it appears that the plaintiffs have, in conformity 
with this custom, made an announcement to the world of what their trade-mark 
consists. Upon the piece of cloth produced by them and marked according to 
their present fashion, the word ‘ trade-mark * appears twice — once upon the 
stamp impressed upon the green paper pasted on to the cloth, and once upon the 
stamp impressed upon the cloth itself. In both cases the words are attached to 
the figure of a turtle in the ceritre of a star. I think it is quite clear, therefore, 
that what the plaintiffs have represented to the world as the device by which 
they designate their goods is this turtle in a star. What 1 think is the reason- 
able construction of the plaintiffs’ own announcement, at any rate, I cannot, 
by any construction of these words, extend so as to cover the figures *2008’. 

[432] The figures ‘2008* therefore not being any part of the plaintiffs’ 
trade-mark proper, we have then to consider whether these figures have been so 
associated with the plaintiffs’ name as to indicate, in the understanding of the 
public, that goods of this description bearing this number came from their firm, 
and whether the use of these figures by the defendants is calculated to deceive 
buyers of ordinary intelligence. This is the most favourable way of putting 
the question for the plaintiffs. I am not sure that it is not a little too 
favourable : but let that pass. Now, if I had to decide this case finally upon 
the evidence now before me, I feel bound to say that I can see no evidence that 
these figures have been so associated with the plaintiffs’ name. It may perhaps 
be known in the bazar that the plaintiffs are in the habit of importing and 
selling this particular kind of grey shirtings. There is also ample evidence 
that they have preference for this particular kind of grey* shirtings, but there is, 
as far as I can see, no evidence that they like them any the better because the 
plaintiffs import them, or that the figures ‘2008 ' are understood by any one to 
signify* that the plaintiffs had in fact imported them. It seems to me that all 
the evidence in the case, particularly that of the plaintiffs’ own native witnesses, 
goes to show that these figures are understood by buyers to indicate the quality of 
the manufacture, and that only, and that they are not swapposed to have anything 
whatever to do with the importation. As to any deception of the public, of 
course, no one acquainted with all that is marked upon these goodsi^by the 
defendants could ever suppose that the cloth sold by the defendants was 
imported by the plaintiffs. The name of the defendants’ firm is stamped upon 
the goods seversil times in a variety of languages, European and oriental ; 
and all the native brokers, who have given evidence in the case, state them- 
selves to be acquainted with the whole q| the marks. They could not, therefore, 
have Ibeen deceived as to who were the importers, and they do not pretend to 
say that they were so. But it is said that these goods are sold by the brokers 
to persons of less intelligence who would not read or would not understand the 
Vi(hole of the marks, and whose eyes would be caught by the figures ‘ 2008 ’ only 
This is quite reasonable, and may be assumed; still what d6 the witnesses say; they 
say that native [439] purchasers buy the cloth by the number *2008’, and not 
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from any examination of the nature or quality of the cloth. That, however, as I 
understand the law, is not sufficient. The plaintiffs, I will assume, first adopted 
the combination of figures * 2008', and attached to them some meaning, which is 
a secret. The public have attached to these words the sarne or another meaning, 
namely, that they indicate that the cloth so marked is of a particular quality. 
Where is the false representation, which is an essential element of the plaintiffs', 
case, in the defendants’ use of these figures? If the meaning to the public jOI 
these figures, when expressed in full, is no more than this, “ it is hereby repre- 
sented to the public that this piece of cloth is of a certain quality,” then every 
trader in Calcutta has a right to make this representation, and make it by any 
words or symbols that he likes. There can be no exclusive right to make 
such a representation, or to make it in any particular manner. If, indeed, 
the meaning of the figures as understood by the public is this — “ it is 
hereby represented that these goods were imported by Messrs. Nicol, Fleming, 
& Co., ” that would be quite another matter. But that is what I do not see 
anywhere stated in the evidence. 

If, therefore, this suit were now before me for final determination, I should 
feel compelled to say that, in my opinion, the plaintiffs had not made out even 
a primd facie case. But it will be a manifest inconvenience if, upon this inter- 
locutory application, there should be a difference of opinion, giving the parties 
a right to a second appeal before the suit is heard. That is clearly not 
desirable. I think, therefore, that upon this interlocutory application, I am 
justified in yielding my opinion to that of the Chief Justice and Mr. Justice 
Macpheiison, and not expressing any formal dissent from the judgment of the 
Chief Justice, which substantially dismisses the appeal. 

Appeal dismissed. 

Attorneys for the Appellants : Messrs. Sanderson & Co, 

Attorneys for the Eespondents : Messrs. Chauntreliy KnoivleSy & Roberts, 


NOTES. 

[TEADE-MARK. 

I. THE HEADNOTE— 

See the remarks of BaTTY, J., in Heiniger v. Droz, (1900) 25 Bom., 433, upon the head* 
note : Extracts have been given in the footnote at p. 003. 

II. TRADE-MARK NEED NOT NECESSARILY BE INDICATIVE OF ACTUAL 
MANUFACTURER— * 

“ I |m not aware of any previous case relating to tnide-marks as used by the traders who 
are importers only ; but I see no reason why there should not be such a trade-mark. If the 
law declares, as it clearly does, that no man has a right to put off his goods as the goods of a 
rival manufacturer, it seems to me to follow, that no man has a right to put off his goods as 
the goods of a rival importer .” — Per Mabeby, J., at 428. 

It is now settled law, that a trade-mark may appertain to the goods of persons other 
than the actual Manufacturer : — 

Taylor v. Virasamiy (1882) 6 Mad., 108 ; Jn re Apollinaris Co. (1891) 2 Ch., 186 at 226, 
230 ; Robinson v. Finlayy 9 Ch, D. 487 ; In re Sykesy (bleacher), 43 L. T. N. 8., 626, 

It may indicate some oiher person who has imparted some portion of its value to the 
finished goods. 
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111. IMPORTER’S MARKS, WHEN PROTECTED, WHETHER HE CAN OBTAIN PRO- 
TECTION FOR THE MANUFACTURER’S MARKS— 

See Balli-v. Fleming, (1878) 3 Cal., 417 (the headnote on thiu point is misleading); Taylor 
V. nraaami, (1882) 6 Mad., 108 ; (IPOO) 25 Bom., 453=3 Bom. L. R., 1. 

IT. THOUGH USeA FOR MARKING GRADATIONS OF QUAliITY, IF THE MASKS 
s, SEItVE TO INDICATE THE PRODUCTION OF A PARTICULAR PERSON, PRO- 
motion IS GIVEN— 

Rain V. Fleming, 3 Cal., 417 ; Hirst v. Denham^ L. R., 14 Eq. 542 ; Ransome t. 
•Graham^ 61 L. J. ch. , 897 ; Wood v, Lambert^ 32 Ch. D. 247 ; Taylor v. Virasami (1882) 6 
Mad., 108 ; (1904) 6 Bom. L, R., 407. 

¥. NUMERALS, WHETHER, BY THEMSELVES, CAN BE TRADE-MARH— 

Rain V. Fleming (1878) 3 Cal,, 417 ; Barloiv v. Gohindram (1897) 24 Cal., 364. 

Yl. INFRINGEMENT— 

Should bo of essential part or of combination ; colourable differences do not matter : — 
<1878) 3 Cal., 417 ; (1893) 17 Bom., 584 ; (1907) 34 Cal., 495 ; (1902) P. R. No. 56 ; (1904) 15 
M. L. J.,45, 

VII. TEST OF INFRINGEMENT- 

(а) The test is the likelihood of ordinary purchasers purchasing with ordinary caution 
being likely to be misled : — 

Singer Manufaturing Co. v. Loog (1882) L. R., 8 A. C., 15; Powell v. Birmingham 
Vinegar Brewery Co., Ltd. (1897) A. C., 308 ; Payton v. S^ielling (1901) A*. C., 308. 

(б) The adoption of any mark which will cause his goods to bear the same name in the 
market ; — 

Orr~Ewing Co. v. Johnston d Co. (1882) 7 A. C., 219 ; Eeddaway v. Banham (1896) 
A, C., 179 at 204. 

(c) The Court has regard to the class of customers who would be likely to buy the goods 
in respect of which the infringement is alleged : — 

(1878) 3 Gal., 417 ; (1904) 15 M. L, J., 45 ; (1907) 34 Cal., 495.] 


[434] The 4th, 5th, 6th and 11th February, 1878. 

Present : 

Sir Eichari) Garth, Kt,. Chief Justice, and Mr Justice Maekby. 

In the matter of Umbica Nundun Biswas (an Insolvent). 

[: 1C. L. R. 561] 

InsolvPMt Act (11 and 12 Viet., 0. 21), s. 2()-~(^uestion of disputed Title- 
Voluntary Conveyance — IS Eliz., c. 5. 

Where an order had been made under a. 26 of the Insolvent Act calling on a certain person 
to show cause why she should not hand over to the Official Assignee money which it was 
alleged the insolvent had paid to her shortly before his insolvency, under circumstances which 
might make the transaction void against the creditors. Held, in the Court below, that the 
transaction was a gifi, and under the circumstances, void as against the creditors within the 
Statute 13 Eliz., c. 5. Held also, that the word ‘ property ’ in s. 26 of the Insolvent Aej 
includes money. 

Held on appeal, that the matter was not one which could properly be dealt with under 
the 26th section of the Insolvent Act, as it involved difficult questions of title. 

Appeal trom 8»]i order of Kennedy, J,, sitting as Commissionor of the 
Insolvent Court, dated the 8th of September 1877. The order was one made 
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under s. 26 of the Insolvent Act, directing one Surno Bhye to pay and deliver 
forthwith to the OflBcial Assignee the sum of Rs. 11,033 and certain jewellery, 
which it was alleged formed part of the assets of the estate of the insolvent 
Umbica Nundun Biswas, and which he h^d shortly before his insolvency made 
over to Surno Bhye. ' 

Umbica Nundun was adjudicated insolvent on the 14th of March, 1876^ 
and filed his schedule on the 13th February, 1877, when it appeared thaWiis 
liabilities amounted to Bs. 75,800 and the assets about Es. 4,000 only ; that a 
sum of Rs. 41,000 in addition to jewellery of large value had been given to 
Surno Bhye, as to which it was objected that they were made over under such 
circumstances and for such expenses as would be void as against the creditor's. 
Among the items was one of Rs. 11,000 for the repairs of Surno Bbye's house. 
It was found also that a release had been executed between the insolvent and 
Surno Bhye on the 26th of January, 1876, less than two months before he was 
adjudicated insolvent. The insolvent and Surno Bhye and other witnesses 
were examined viva voce in the matter, and on the 3rd of May, 1877, at the 
instance of the opposing [435] creditors, Messrs. Handford and Crew, it was 
ordered that Surno Bhye should hold and retain, subject to the further order 
of the Court, Rs. 22,033, being a portion of the sum received by her from the 
insolvent, and the jewellery received by her from the insolvent ; and it was 
further ordered that Surno Bhye should attend before the Court to show cause 
why she should not make over to the Official Assignee the said sum of 
Rs. 22,033 and the said jewellery as being assets belonging to the estate of 
the insolvent. 

Cause was accordingly shown and the order now appealed from was made. 
Kennedy, J., sitting as Commissioner of the Insolvent Court, delivered the 
following judgment, from which the further material facts fully appear : — 

Mr. Piffard and Mr. Jackson for Surno Bhye. 

Mr. Bonner jee for Messrs. Handford and Crew^ 

Kennedy, J. — In this case, which comes before the Court under the 
peculiar powers conferred by the Insolvent Act, s. 26, I am unable to see bow, 
consistently with well-established principles of law, I could permit Surno Bhye 
to retain the entire sum of money which has come into her bands : and although 
there is not, so far as I am aware, any case to be found in the books pj ecisely 
similar in its circumstances, I think that the principles of the two cases 
mentioned by Mr. JACKSON accurately define my duty. ^ 

Surno Bhye is, so far as I can discover, one of the principal, if not the 
principal, Hindu dancing gkl in Calcutta, and though past her first youth, 
retains considerable attrgPctions of appearance and manner. The insolvent, who 
seems to have succeeded to considerable property within the last few years, took 
her into his protection three or four years ago, and would appear to have 
become completely subdued by her fascinations. Apparently, the last fragment 
of property which he possessed was a zemindari, which, on the 31st May, 1 875, he 
sold to Gobiiido and Kistonath Coondoo for Rs. 50,000, out of which he paid to 
Chunumull and Kallychurn Johurry Rs. 5,000 on account of a [436] debt probably 
for jewellery ; Rs. 4,000 he paid for the expense of the sale ; and the rem«.inder 
Es. 41,000, he, on the 3rd June, 1875, handed to Surno Bhye. In January, 1876, 
a document, called a release, was executed between them. In February the insol- 
vent was arrested, and in March, 1876, adjudicated an insolvent on a creditor’s 
petition. He did not file his schedule till February, 1877, and it then appeared 
that he had absolutely denuded himself of all property whatever ; that his 
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debts amounted to Bs, 75,000, and that at the time of this gift to Surno Bhye^ 
he was absolutely without further property, all or almost all of this large debt 
then existing. 

f 

Surno Bhye was examined under the provisions of the Insolvent Act, and 
->^e important parts of her statement are as follows : — “ My name is Surno 
Bhye. I know Umbica Nund Biswas. I have known him for the last 10 or 
“ 16 years. I can’t say how old he is. He kept me for two years. He left me 
“ after I was in his keeping about two years. He and I have signed a writing. 
“ It related to Bs, 41,000, a gift to me : the particulars of my claim are all truly 
“^written in the paper signed. I first suggested the writing between us. I had 
** received information at this time that be had become involved in debt. He 
never himself told me that he was heavily involved ; in fact I had no means 
“ of knowing his circumstances from any one but him. I heard he was in debt 
“ from him. He brought the money and said, ‘ Here 1 give you the money.* 
We were in the best terms at this time. He did not tell me at the time where 
“ he got the money, but afterwards said he had sold a zemindari. I asked 
“ him where he got the money, and he said he had sold a zemindari.” Now 
if there were nothing more in this case, I think it would be quite impossible for 
this lady to retain a pice of the money, for it was clearly a gift at a time when 
the donor was in circumstances wholly insolvent, and must be taken to have been 
made with the intention to defeat and delay creditors ; as I am bound to pre- 
sume that the insolvent intended that which he must have known to be the 
necessary and inevitable consequence of his act. 

As difiicuUies, however, thickened about the insolvent, this«lady, appa- 
rently acting under the advice of Baboo Aushootosh [4373 Dhur, one of the 
most astute attorneys of this Court, obtained from Umbica Nundun the release 
mentioned in her evidence. 

The instrument recites that Sumo had been under his keeping, and had to 
receive from him divers sums of money ; that, being unable to pay the same from 
time to time as they accrued due, he promised to pay all her dues at once in a 
lump sum ; that at his special request she had pulled down portions of her house 
and re-built and repaired the same at a very heavy cost ; ,that on the 3rd June 
he paid to Surno the sum of Bs. 41,000 on the distinct understanding that out 
of the same she was first to pay herself the sum due to her. It will be observed 
that th^s recital distinctly contradicts Surno’s own statement, but she alleges 
this to have been a free gift, and she says that she was not aware of what her 
attorney wrote. The deed then recites certain payments alleged to have been 
made by Surno for Umbica, and an agreement that the account should be settled 
between them : and on their settling an account as m the schedule, it brings 
in Surno 'as indebted to the insolvent in Bs. 133-9-0, which was alleged then 
to be paid to him, but which, so far as I can discover, never got actually ihto 
his hands ; probably it was the remuneration of Baboo Aushootosh Dhur for 
his professional services. On examination of the account, 1 found items 
purely of gifts and benefits zo Sumo and payments of salary as mistress : all 
of which I thought so clearly voluntary, that as against the creditors they 
were absolutely void. I do not say that as to the rest of the case, I was 
satisfied that Surno had made out a good or valid claim. I do not say 
that her liability to the estate may not be considerably greater, but that for the 
purposes of the procedure under the 26th section of the Insolvent Act, I think, 
according to the decree of the Appellate Court in In re Dwarkanauih Mitter 
(4 B. L. B., 0. 0., 63), the case must be a simple one, and so far as to the 
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gifts and salary for prostitution, I think this case is absolutely simple ; that in 
spite of Mr. Jackson's very ingenious argument, there is nothing to be said in 
support of these gifts. Mr. Jackson relies chiefly on the case of Ay erst v. 
Jenkins (16 L. E., Eq., 276), where Lord Selborne sitting fpr the Master of the 
Bolls refused to set aside [488] a deed of trust entered into on the eve of, and 
apparently with reference to, the celebration of a marriage, incestuous and vojid^ 
by English law ; but his entire ground of decision was, that this was an attempt 
at the suit of the representative of the settlor to set aside a transaction i^hich 
had been completed and carried out, not for the benefit of creditors, because the 
case shows expressly that all creditors had been paid off, but for the benefit of 
those who claimed as volunteers. The case wasone*of active attempt to set 
aside a completed transaction, as being based on an illegal transaction for the 
benefit of a particeps criminiSt not to get rid of a transaction for which there 
was no consideration, for the benefit of creditors. He sets forth the doctrines most 
clearly in page 282 as follows : — Most of the older authorities on the subjectof 
contracts founded on an immoral consideration are collected in the note to 
Benyon v. Nettlefold (M. & Gord., 94). Their results may be thus stated: — (i) 
Bonds or covenants founded on past cohabitation, whether adulterous, 
incestuous, or simply immoral, are valid in law, and not liable, unless there are 
other elements in the case, to be set aside in equity, (ii) Such bonds or 
covenants if given in consideration of future cohabitation are void in law, and 
therefore of course also void in equity, (iii) Relief cannot be given against any 
such bonds or covenants in equity if the illegil consideration appears on the 
face of the instrument, (iv) If an illegal consideration does not appear on the 
face of the instrument, the objection of particeps criminis will npt prevail against 
a bill of discovery in equity in aid of the defenco to an action at law. (v) 
Under some, but not under all, circumstances, when bhe consideration is unlaw- 
ful and does not appear on the face of the instrument, relief may be given to a 
particeps criminis in equity, and in page 284 he refers to Bider v. Kidder (10 
Ves. 360) ; apparently fully accepting Lord Eldon’S doctrine with rospect to 
such transactions being only void as against creditors. 

Mr. Jackson tried to show that the latter words of Lord Selborne’s judg- 
ment were adverse to that view, but on examination it is clearly not so. Lord 
Eldon first said, “ I doubt whether there is any instance of taking the property 
out of her [439] hands, except as against creditors.” He then goes on to show 
the grounds he had for suspicion that there was not a complete transfer of such 
a character as to exclude the resulting trust. Then the property nob bSing of a 
class which as the law then stood was attachable, he seems to have had some 
difficulty as to whether it was,a fraud on creditors, but his decree directs inquiries 
which could only have been material, if it could have been held to be so. His 
reference to Dundas v. Dutens (1 Ves., 196) clearly shows his meaning. But 
thqi intervention of bankruptcy always was held to get rid of the difficulty as to 
non-liability of the property even where the powers of creditors against debtor’s 
property had not been so much extended by statute as they now are. Oilham 
V. Locke (9 Ves., 612) puts the case for Surno as high as it can be put ; 
that is, that a bond without consideration creates a personal liability on the 
part of the obligor which may be sufficient to take the case out^f the 
statute of fraudulent conveyances in respect of any transaction really and 
bon fide entered into in satisfaction of liability on such a bond, but nothing 
of that kind is the case here. 1 am bound to hold that the transaction 
here was wholly without consideration which the law can recognise, and that, 
therefore, it comes within the purport of the Statute of Elizabeth, which 
avoids such transactions when they affect creditors. 

ft 
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I assume all through this that there was a gift for the benefit of Sumo, not 
merely benami for the insolvent). I think it not improbable that this young man 
was so infatuated as to be willing to denude himself of everything in her favour, 
probably not unaffjscted by some delusive idea that she truly loved him, and 
that by the gift he had secured for himself an earthly paradise ; but looking at 
• reoi,tals in the release, there is much which may suggest a different view of 
ttie^^ase, and I by no means decide that this may not be the true view. 

As to the repairs of the bouse, however, they may possibly stand on a 
different footing. I feel myself quite incapable of affording complete belief to 
the statements of the witness produced by Surno, and her own statement is 
strongly against her [440] right, still I do not feel myself justified in exercising 
this peculiar jurisdiction except when the case is perfectly clear. I therefore 
make the rule absolute only as to the other portions of the sum comprised 
in it. omitting the sum claimed for re-building and repairs. I give liberty to 
the Official Assignee to take such proceedings as he may thinK proper with 
respect to the residue of the sum of Rs. 41,000, as I have grave doubts as to 
some of the alleged payments, and also to sue for the sums included in this rule 
if he be so advised. 

I think that the word ‘ property ’ in the 26th section is quite sufl&cient to 
include money. In s, 24 there is an enumeration including money and clos- 
ing with the general words property, goods, and effects : in s. 25, stock and 
shares are placed under a particular provision ; in s. 26, all property, save the 
stock and shares mentioned in s. 25. is made subject to this peculiar power. 
I think it hard to give to property any meaning except that of the enumeration 
in 8. 24, excluding the stock and shares. 

Fi om this order Surno Bhye appealed on the grounds that no order should 
have been made under s. 26 of the Insolvent Act, that section not being 
applicable to a case of this kind ; that even if s. 26 applied, the rule should, on 
the evidence and on the finding of the Commissioner that the property was a 
gift for the benefit of Surno Bhye, have been discharged with costs. 

Mr. Jackson, Mr. Phillips, and Mr. Evans for the Appellant. 

Mr. Bonnerjee for Messrs. Handford and Crew, the Opposing Creditors. 

Mr. Jackson, — There is no case which shows that in a case like this, 
where money was actually paid and the transaction completed, it can be set 
aside. It is not like the case of a bond or deed ; the inference to be drawn 
from the cases is that a transaction like this cannot be set aside. The 
learned Counsel proceeded to contend, — 1st, that under s. 26 of the Insolvent 
Act, the question of the validity of the gift as agjiiost creditors could not be 
tried ; 2nd, that the Statute of Elizabeth did noU apply in such a case 
[441 j as this so as to render the gift void ; 3rd, that even if it did apply, a gift 
actually completed could not be set aside. ^ 

On the first proposition he contended that money was not included in the 
word ‘ property * in s. 26 ; that if it was included, it must be money ear-marked, 
specified, and set apart, and inasmuch as in this case the insolvent could not 
have recovered the money in an action of trover, it was not so ear-marked as 
to form part of his property ; that if it were included in the term * property ’ the 
words of s. 26 showed that it was only property subject to the control of the 
insolvent which could be dealt with, and that this question was not one for 
trial and disposal under, s. 26. 

On the 2nd point the learned Counsel contended that the money could not 
have been taken in execution, and therefore the Statute of Eliz. (13 Eli^., c. 6) 
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did not apply, and referred to Statute 1 & 2 Viot.,G. 110, which makes money 
liable to attachment in execution in England, but which does not apply 
in this country. The following cases and authorities were cited : — Sims v. 
Thomas (12 A. & E., 536, at p. 553), BarrAck v. McCulloch ^ Kay. & J., 110), 
Duffin V. Furness (Oases temp., King., 77), Wood v. Wood (4 Q. B., 397), ^ 
Collingridge v. Paxton (11 C. B., 683), In re Dwarkanath Mitter (4 B* L. 

O.C., 63), In re Ajudhia Prasad (7 B. L. R., 74), May’s Fraudulent ConveyafltSes, 
426,377, Ayersty, Jenkins (L. R., 16 Eq., 275), Rider y, Kidder (lO’Ves., 
360), Reese River Silver Mining Co, v. Atwell (L. R., 7 Eq., 347), Robinsony, 
Peace (7 Dowl., 93), Lotty, Melville (9 Dowl., 882). 

Mr. Bonnerjee for the Opposing Creditors contended that the case was one 
which could be dealt with under s. 26. and referred to the case of In re 
Fulchand Johurri (unreported), in which such a question had been gone into. 
He also contended that this money was part of the property of the insolvent ; 
that on the evidence there was not a gift within the cases cited on the other 
[ 442 ] side ; that if there were a gift, it was void by Hindu Law, 2 Golebrooke’s 
Digest, 181, v. 53 ; and that under the circumstances it was in any case void 
as against creditors under s. 24 of the Insolvent Act. 

Mr. Evans, in reply, cited Foley v. Llill (1 Phillips, 399), Devaynes v. 
Noble (1 Mer., Pennell v. Befell (4 Do Gox. M. &. G., 372), Great Eastern 
Railway v. Turner (L. R., 8 Oh. Ap., 149). 

The judgment of the Court was delivered by 

Garth, C. J. — We allowed the case to proceed in the hope that, as the 
parties have already incurred so much expense apd trouble, we might have 
arrived at some satisfa'Rtory solution of it, whioli might obviate the probability 
of any further litigation. But the further we proceeded the more dillicult and 
complicated the matters in dispute became ; and we could no longer doubt that 
both as regards the facts and the law, some very serious questions of title and 
otherwise are at issue between the parties. 

Under these circumstances, we felt that in the exorcise of our discretion, 
we should be wrong in attempting to settle so serious a dispute hi a summary 
proceeding under s. 26 of the insolvent Act. 

We believe that it has always been the practice of this Court to abstain 
from deciding difficult questions of title under that section and to leave the 
parties to settle such questions by a regular suit, and we entirely approve of 
that practice ; see the case of In re Dwarkanath Mitter [4 B. L. R., 0. C., 63). 

The procedure under s. 26 is not calculated to effect satisfactorily the trial 
of difficult questions of title. And our judgment, even if we thought it right to 
decide the matter, would not be conclusive. Either party might, if they 
choi^, raise the same question again in a regular suit. 

We think, therefore, that this appeal should bo allowed, but we think 
that under the circumstances the rule (obtained, as [443] we considei* it was. 
at the instance of Mr. Bonnerjee* s client) should be discharged without costs 
on either side, it being quite understood that we give no opinion as to the 
merits of the dispute. 

Appeal allot — . 

Attorneys for Surno Bhye : Messrs. Ghose and Bose. 

Attorneys for the Opposing Creditors : Messrs. Orr and Harriss. 
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r/ie 4th and 7th January and 11th February, 1878, 

^ Peesent : 

, Sib Richabd Gabth Kt., Chief Justice, and Mr. Jdstice Markby. 

i 

Maniok Chunder Dutb PlaintifiP 

versus ^ 

Bhu^gobulity Dossee Defendant. 

Hindu Law — Adoption of only son — Sudras, 

The adoption of an only som is invalid according to the Bengal school of Hindu law, and 
the prohibition applies as well to Sudras as to the high(3r castes. 

Appeal from a decision of Kennedy, J., dated the 14th of August 1877. 

The suit was brought to establish the adoption of the plaintiff, and for a 
declaration that as sucli adopted son he was entitled to certain property. The 
plaint stated that, in April- May, 1865, the plaintill, who was then of the age of 
eight months or thereabouts, and known by the name of Hari Doss Dey, was 
given by his father Nocoor Doss Dey, of Bow Bazar in Calcutta, a Hindu 
inhabitant of the Sudra caste, to Eajkrishna Dutt, of Sunkar Haidar’s Lane in 
Calcutta, a Hindu of the same caste, and to his first wife Kalimoney Dossee 
(both since deceased), for tlie purpose of being adopted by them as their son, 
they having no issue of their own ; and the said Bajkrishna Dutt and Kalimoney 
Dossee then took the plaintiff' for the purpose of adopting him, and in due form 
did adopt him as their son accordingto the manners, usages, customs, and laws 
applicable to the Hindus of Lower Bengal, and gave him the name of Mauick 
Chunder Dutt. 

The plaintiff was admitted to be at the time of the adoption the only living son 
of his parents, but it was argued for the [444] plaintiff that, being of the Sudra 
caste, and the adoption having been completed, the adoption was valid. 

Kennedy, J., referring to the decision in the case of Eaja ^pendra Lall 
Boy V. Bani Prasannaviayi (1 B. L. R., A. C., 221) decided by L. S. Jackson 
and D. Mitter, JJ., gave judgment as follows 

I do not think I should be justified in dissenting from the decision of 
Mr. Justice Mitter on a question of this kind, even if I were not in fact bound by 
the case as being the decision of the Appellate Court. Even if I were satisfied 
on the facts, I should certainly not decide in favour of the plaintiff in the 
teeth of a judgment of the Appellate Court, to which Mr. Justice MiTTER was 
a party. 

The learned Judge also held that the adoption was not proved. 

Mr. Bomerjee and Mr. T, A, Apear for the Appellant. 

Mn e7. D. Bell and Mr. Hill for the Respondent. 

l&r. Bonnerjee contended that the adoption was not invalid. There 
is no authority that the adoption of an only son among Sudras is illegal. 
In Janokee Debea v. Gopaul Acharjea (I. L. R., 2 Cal., 365) the parties were 
Brahmins. In Baja Upendra Lai Boy v. Bam Prasannttmayi (1 B. L. E.. 
A.C., 221). it does not appear whether the parties li^ere Sudras or not. There is 
no dtirect authority that such an adoptioia. when made, is absolutely void. 
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From the texts of Hindu law on the subject it would appear it was not invalid ; 
see Shamachurn’s Vyavastha Darpana, v. 654, — “ The adoption of an only son, 
if made by the performance of the rites ordained in the Vedas, cannot be 
invalidated or set aside, although it be ddemed not to be a«good one : ” to the 
same effect is the note to v. 273, Colebrooke’s Digest, Vol. III. In Joymony ^ 
Dossee v. Sibosoondry Dossea (Fulton, 75), it was held that an only so^ 
might be adopted : there the parties were Sudras, and a distinction 4^as 
drawn between Brahmins and Sudras, though that was only as to the perform- 
ance of the ceremonies of adoption. [443] The cases of Veerapermall Pillay v. 
Piarain 'Pillay (1 Str. Notes of Madras Cases, see ^p. 106), The Rajah of 
Tanjore (1 Str. Notes of Madras Cases, see p. 107), and Vzoitimm v. Kashas 
Pandey (4 Sel. Rep., 70) show that the adoption of an only son. though illegal 
and even sinful, is not invalid when once it has taken : to the same 
effect are the cases of Chinna Ciaundan v. Kumara Gauntinn (1 Mad. H. C., 54), 
Singamma v. Vinjamuri Venkaiacharlii (4 Mad. II. C., 165, at p. 171), 
Mussamat Tikday v. Lalla Hureelall (W. R., 1864, Gap. No. 133), 
Vyankatrav Aftandrav Nimbalkar v. Jayavantrav (4 Bom. H. C., A. C., 191), 
Morley’s Digest, Vol. I, pp. 16 and 17, cases 37, 38, 39, 41, 43 ; and p. 24, 
cases 103 — 107 ; and Macnaghten’s Hindu Law, 67 note. In Nilmadub Doss v. 
Bishumbhiir Doss (13 Moore’s I. A., 85), the point was referred to but not 
decided, the adoption being found not to have taken place. That there is a 
distinction between Sudras and Brahmins in respect of adoption is shown by 
the cases of Behari Lai Mullick v Indramani Chowdhratn (13 B. L. R., 401), 
Chinna Nagayya v. Pedda Nagayya (I. L. R., 1 Mad., 62) and Singamma v. 
Vinjamuri Venkatacharlu (4 Mad. 11. C., 165). The only direct decision 
against the appellantj^ contention is that of Raja Upendra Lai Roy v. Rani 
Prasannamayi (1 B. L, E., A. C., 221), but it is submitted that the texts which 
are given as authority for the decision are not those which ought to govern the 
case. The Dattaka Chandrika and the Dattaka Mimansa are the chief autho- 
rities on adoption, it being the rule that when they differ, the former is followed 
in th® Bengal school ; see the Preface to Shamachurn’s Vyavastha Darpana, 
p. 19 ; Maonaghten’s Hindu Law, preliminary remarks, p. 23. The learned 
counsel referred to the Dattaka Mimansa, s. 4, v. 1 ; Dattaka Chandrika, s. 1, 
V. 29 ; Manu, ch. ix, v. 168 ; Shamachurn's Vyavastha, v. 570 ; and contended 
that there was no absotute prohibition of the adoption of an only son : such an 
adoption, though blaineable, might bo made : the sin of making it is not suili- 
cient to make the act wholly void when it has been [446] done : the sin is in 
the giver and receiver, and the adopted son should not suffer for it. Shama- 
ohurn says (Vyavastha Darpana, v. 570), that the more modern Hindu lawyers 
say that such an adoption, though immoral, is valid. The strict rules of the 
old Hindu law-givers areeiot to be adhered to in every case ; see the Full Bench 
case of Kery Kolitany v. Moneeram Kolita (13 B. L. R., 1), in which MiTTER, 
J., was in a minority. In Gocoolanund Doss v. Wooma Daee (15, B. L. R., 
405), Macpheiison, J., upheld the adoption and cited a passage from 1 
Strange’s Hindu Law, p. 85, which lays down that the selection is a matter of 
discretion and not of absolute law. 

Mr. Hill for the Respondent. — Adoption is an improper act in itself ip any 
case, and is only allowed by the Hindu law in certain cases. The object of it 
is to perpetuate lineage: in such a case as this the very object of it would be 
defeated. There is no difference in any of the authorities as to the prohibition, 
which is in explbss and strong language, and creates an absolute incapacity 
to adopt an only son ; see Dattaka Mimansa, s. 4, v. 1 ; Dattaka Chandrika, 
s. 1. vv. 29,.3|Q ; Oolebrooke's Digest, Vol. Ill, v. 273. The prohibition against 
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a woman adopting a son without consent has always been absolute ; why not 
the prohibition against adoption of only son, which is just before it and 
expressed in the same way. A father is incapable of giving an only son. 
would be an illegahgift, and void ; sefe Colebrooke's Digest, Vol. II, vv. 62, 65 — 
^ Dattaka Mimansa, s. 4, v. 5, which show a want of dominion in the father 
an only son: by giving him in adoption the father would be defeating 
the* \nghts of his ancestor. Verse 67 of 2 Colebrooke seems also to make 
the adoptive father incapable of receiving him in adoption ; see also Dattaka 
Mimansa, s. 4, v. 8. The forms and ceremonies necessary for giving in adoption 
show that an only sop cannot be given : Dattaka Mimansa, s. 5, vv. 11, 
IS, 14, “ Capacity to give ” is there stated to “ consist in having a plurality of 
sons.” In the case of Janokee Debea v. Oopaul Acharjea (I. L. E. 2 Cal., 365) 
the adoption of an eldest son was upheld ; but the adoption of only son creates 
an absolute extinction of lineage [447] and of the power of conferring 
benefit on ancestors, and that is the distinction. The adoption of an only 
son is taken to be an interference with the rights of others, and illegal. 
Almost all the cases where such an adoption has been upheld are cases 
where the relation of the only son has not been completely changed by 
the adoption, but he remains the son of both the natural and adoptive 
fathers. The English commentators, with the exception of Sir F. Macnaghten, 
assert that the adoption of an only son although improper is not invalid 
— 1 Macnaghten’s Hindu Law, p. 67 ; Strange’s Hindu Law, pp. 84, 87 ; 
but the cases collected and published by them give no support to this 
opinion, — 2 Macnaghten’s Hindu Law, p. 178, Case 3, p. 179, Case 4, and 
p. 195, Case 15 ; 2 Strange’s Hindu Law, pp. 106, 107. As to Sir F. Macnagh- 
ten’s opinion, see his Considerations, p. 147, rule 8, and p. 148, where he says 
that Jagannatha’s Commentary is entitled to no great weight. At p. 205 he 
says that the point did not really arise in the case of Veerapermall Pillay v. 
Narain Pillay (1 Str. Notes of Madras Cases. 78, see p. 106). As to the rights 
of a son whose adoption is held to be invalid, see per SCOTLAND, C.J., in 
Baivani Sankara Pandit v, Ambabay Ammal (1 Mad. H. C. Eep., 363), 
Shumshere Mull v. Dtlraj Konwur (2 Sel. Eep., 169, at p. 171), Nundram v. 
Kashee Pandey (3 Sel. Eep., 232), and in another stage (4 Bel. Eep., 70). The 
case of Jaymony Dossee v. Sihoaoondry Dossee (Fulton, 75) was a case of 
dwayamushyayana adoption, the adopted son retained 6oth names. Ghinna 
Gaundan v. Kumara Gaimdan (1 Mad, H. C., 54) only follows former cases, 
and app|>rently without looking closely to see what they decided, as is the case 
with Vyankairav Anandrav Nimbalkary, Jayavantrav (4 Bom. H. C., A. C., 
191). In Mussamat Tikday v. Lalla Ilureelall (W. E., 1864, Gap. No, 133) 
the cases do not appear to have been before the Court : there is no argument. 
In Oocoolanund Doss v. Wooma Dace (15 B. L. E.,*405) the point does not 
appear to have arisen directly : the opinion of Macphebson, J., as to the 
adoption of an only son is in my favour. The case of Baja Upendra Lai 
C448] Boy V. Bani Prasannamayi (1 B. L. E., A. C., 221) is a direct autho- 
rity in my favour, and is a general ruling applying as much to Budras as to 
other castes. In Nilmadub Doss v. Bisstmbhur Doss (13 Moore’s I. A., 85) 
the opinion of the Privy Council was that the adoption of an only son was 
invalid. In other cases Sudras are expressly excepted, where it is intended 
to exempt them : therefore the inference is, that the prohibition was intended 
to apply to them. 

A 

Mr. T. A. Apcar in reply. , 


Cur. adv. vuU. 
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The following judgments were delivered ; — 

Markby, J. — In this case the plaintiff, appellant, claims to have been 
adopted by the late Eajkrishna Dutt in h||^ life-time, and he brings this suit 
to have it declared that this adoption is valid, and that as^such adopted son 
he is sole heir to his adoptive father. Mr. Justice Kennedy held u^on the. 
authority of the case of UpendiiaLal Boyy. liani Prasannamayi (1 B. L^^., 
A. C., 221), (i) that the adoption, if made, was invalid, because the plaintiC^ at 
the date of the alleged adoption, was the only son of his father, and (ii) that 
no adoption had in fact taken place. « 

The case comes before us upon appeal from this decision, and the first 
question for consideration is, whether the adoption of an only son is invalid 
under the Hindu law. If this question is answered in the affirmative, there 
will be no necessity for deciding the second, which is one of fact. 

I have gone carefully through all the authorities that we were referred to 
and that I have discovered, and I am surprised to find, how much less decisive 
authority there is upon the point than would appear from some of the modern 
text- writers. Many of the decisions commonly referred to have no bearing at 
all upon the question ; in others the point is referred to, but it is extremely 
difficult to ascertain whether it was really considered. 

The earliest decision of the late Sudder Dewany Adawlut usually quoted 
on this point is that of Ranee Bhudorun v. [449] Hemunchul Sing (2 Sel. Rep., 
59), which was decided in 1813, but no question of adoption was really decided in 
that case at all. The respondent, in a suit brought against him to account for 
the profits of certain property, only alleged that he had been “ merely adopted 
by a previous owner, and what he really relied on was a temporary settlement 
made by Government with himself. The appellant, no doubt, objected that the 
respondent as an only son could not be adopted ; and from a statement made in 
anottfer case reported in the same volume, to which I am next about to refer, 
it is probable that the opinion of the pundits was taken upon this point, and 
that they thought such an adoption invalid (see p. 221). But no opinion 
whatever was expressed upon this point either by the Provincial Court or by 
the Sudder Dewany Ad^iwlut; the suit being decided in favour of the respondent 
upon the other ground. 

In Rajah Shamshere Mull v. Ranee Dilraj Konwur (2 Sel. Rep., IBS’) there 
was, when the suit was brought, only one adoption in dispute, that of the 
plaintiff’s father by a widow of Rajah Bheem Mull. But on the death of the 
original defendant, his widow, Dilraj Konwar, adopted Tej Mull, the grandson 
of her husband’s uncle, and continued the suit. The Zillah Court held that the 
adoption of the plaintiff’s father was bad, not because he was an only son, 
which ho was not, but because Rajah Bheem Mull had not authorized it ; that 
consequently the plaintiff had no claim to be heir of Rajah Bheem Mull, and on 
this account the Zillah Judge dismissed the suit. On appeal to the Provincial 
Court of Benares, this decree was affirmed. On further appeal to the Sudder 
Dewany Adawlut, the pundits were asked as to the validity of both adopj^ions. 
They considered the adoption of the plaintiff’s father illegal for the reason 
assigned ; and the adoption of Tej Mull they also declared to be illegal he being 
the only son of his father, unless it could be supported as a dwayamushyayana 
adoption. But ultimately nothing was decided upon this point, because the 
Court agreed in the Yievf that the adoption of the plaintiff’s father was bad, 
and that therefore the plaintiff had failed to make out his title. 
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[480] The next case is that of Nundram v. Kashee Pandey (3 Sel. Bep., 
232), which is dated June 30th, 1824, but was really decided on June 30th, 1823. 
In that case the plaintiff claimed property which had belonged to Pullut Pandey 
by two titles, (i) ap his heir by adopBion, (ii) under a deed of gift. The adoption 
was disputed bn the ground that the plaintiff was an only son ; and the gift was 
disputed on tlie ground that the property was inalienable. The Zillah Court 
held that both the adoption and gift were valid. This judgment was reversed, 
on appeal, by the Provincial Court, where it was held that both the adoption 
and the deed of gift were invalid : the adoption upon the ground that the 
plaintiff was the only son, and the gift upon the ground that the property 
\/as inalienable. A special appeal was then admitted by the Sudder 
Court, and the pundits were asked whether it is allowable, according to the law 
current in Tirhoot, to adopt an only son. A question was asked also as to the 
validity of the gift. The pundits declared both the adoption and the gift to be 
invalid, and after perusing this opinion the Court (Leycbster and Dorin) 
dismissed the appeal. 

This, it will be observed, is the earliest judicial authority upon the question 
in Bengal. It was necessary to determine the point, because the two titles, that 
by gift and that by adoption, were wholly independent, and the determination 
was against the validity of both titles. But the litigation in this suit was sub- 
sequently re-opened by an application for review, applied for on the ground that 
the yyavastha, upon the strength of which the appeal was dismissed by the 
Sudder Dewany Adawlut, had been obtained by bribery. The further report of 
the case is in 4 Sel. Eep,, p. 89 (edn. 1870). The review was admitted, and 
fresh pundits were consulted by the Sudder Court upon the same two points as 
before. The same answers were given. Upon this Mr. SMITH expressed the 
opinion that the plaintiff ought to get a decree. He considered that he was at 
liberty, on the re-hearing, to go into entirely now facts ; and bethought it proved 
that the plaintiff was not an only son ; he also thought that the gift was valid 
and he further said that “ probably ” the adoption even [451] of an only son 
was valid. But Mr. J. H. Harrington and Mr. Martin held otherwise. 
They thought that the question as to whether plaintiff was an only son could 
not be re-opened, and taking him to be so, they held that his adoption was illegal : 
that the gift was also illegal : and they confirmed the decision originally passed 
by the Sudder Court. 

It appears, therefore, that, in this case, which was twice heard, and in 
which the point expressly arose, four Judges, against the doubtful opinion of 
one, held that the adoption of an only son was invalid. There could not be a 
stronger authority against the validity of the adoption. How it is possible that 
Mr. Morley could have so far misunderstood this case as to represent it as a 
decision that the adoption of an only son once made could not be set 
aside, I cannot understand. This mis-statement of this important decision has 
no doubt led to considerable misconception. 

In Debee Deal v. Hur Hursing (4 Sel. Eep., 320) the question was 
as to the validity of the adoption of the defendant. The defendant was the 
grandson of the paternal uncle of his adoptive father, and only son of his 
natural father. The adoption was established in the City Court of Benares, 
the objection that the defendant was the only son apparently not having been 
taken. On appeal to the Provincial Court it was objected that the plaintiff was 
the only son of his father, and the Court pundits signified their opinion that 
the adoption of an only son was invalid. But the respondent filed an opinion to 
the effect that a mother might give her son upon the special condition that he 
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should be the son of two fathers (dwaymushyayana). The Court pundits were 
thereupon again consulted, and they agreed that the adoption as stated by the 
defendants was legal. The Judge of the Provincial Court, evidently proceeding 
upon this view, assumed the adoption to Have been in uhis fcrm, and dismissed 
the appeal. The plaintiff then appealed to the Sudder Court. Mr, Smith (who, 
had apparently therefore seen reason to doubt his former opinion) admitted tlfe 
appeal, and the pundits were again consulted. They thought that the adofition 
could [452] not be supported, even as a dtoayviuahyayana one, because the natu- 
ral father had not consented to it. On the authority of this opinion, Mr. SiSALY 
and Mr, Leycesteti concurred in holding the adoption to be invalid, and they 
reversed the decree of both the lower Courts. There is no judgment givenln 
the report, and we cannot, therefore, be quite sure what the opinion of the 
Judges was. It is most probable that they entirely agreed with the pundits ; 
but it is also just possible that they may have considered the adoption invalid, 
simply on the ground that the natural father’s consent had not lieen given. I 
do not, therefore, reckon this as a decisive authority on the question. 

In the case of Diillahk Dev. Manu Bihi (5 Sel. Eep., 50), the statement of 
the plaintiff was, that she and her husband were asked by the defendant to 
give their only son to her to be adopted, but they refused. The plaintiff was, 
however, then pregnant, and she and her husband promised that, if she were deli- 
vered of a male child, they would give that child to the defendant. A son was 
born to the plaintiff, and was accordingly given to the defendant, but owing 
to its tender age the child was returned to its natural mother. Some years 
afterwards, and after the child’s elder brother had died, the defendant with due 
solemnities, including a sacrifice for male issue, “ publicly constituted him her 
adopted son.” The Judge of the Provincial Court of Dacca, after consulting the 
pundit of that Court, held the adoption valid. One of the Judges of the Sudder 
Court (Rattray) thought an appeal ought to be admitted, upon the ground that 
the suit was improperly framed ; but two other Judges (Ross and Turnbull) 
thought otherwise ; and “ concurring in the facts and law as found and laid down 
by the lower Court,” dismissed the appeal. 

If it was intended in this case to lay down, as a general rule, that 
the adoption of an "qnly son is valid, it is certainly very remarkable that 
no reference was made to the pundits of the Sudder Court, or to the pre- 
vious decisions, one at least of which is a very strong one and distinctly 
contrary. But Mr. Morley (Digest, p. 18) does not understand this case 
as deciding anything more than that “ whfere the gift and acceptance 
[453] of a second son preceded the death of an elder son given in adoption, 
then the full completion [i: e., after the death of the elder son) is legal.” 
Possibly it may be so. It may have been thought that tlie gift, at the time 
there was an elder son living, being valid, the completion of the adoption by a 
performance of ceremonies was not illegal. Whether or no this would be a 
correct opinion I do not say. I am disposed to think it would not ; but it 
seems to me more reasonable to suppose that this case was somehow 
distinguished than to suppose that the previous decision in Nmtdram v, Kashee 
Pandey (4 Sel. Rep., 70), which was so fully and carefully considered, was 
overruled^ * 

No case bearing upon this subject in the Sudder Adawlut was produced, 
nor have I found any between this, which was decided in 1830, and 1859. 
In the latter year a suit came up on appeal from Cuttack, in which 
one of the plaintiffs made title as an adopted son. Both this Court and 
the Court below held that the plaintiff had failed to prove his adoption. 
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and this is expressly made the ground of the judgment in the Sudder 
Court. But the Court CTbevor, Samuells and Bayley) thought fit also to 
express the opinion that the plaintiff as the eldest, not the only son of the 
adoptive fate's brother, could not^* be adopted. If this were good law, of 
.course, a fortiori, an only son could not be adopted. But it is, I believe, the 
fiist and: only time that it has been held by any Court of Justice that an eldest 
son d4;;innot be adopted ; andUf^tho contrary has been laid down in two succeeding 
cases — Sheetaram v. Dhunnook Dharee Sahye (l Hay, 260) and Janokee Debea 
V. Gopaul Acharjea (I. L. B., 2 Cal., 365). 1 think, therefore, that this case 

also ought not to be ac:;epted as an authority. 

These are all the cases I am aware of in the late Sudder Court. In the 
late Supreme Court, there is one case only —Jojrniony Dassee v. Sibosoondry 
Dassee (Fulton, 75) — decided in 1837. There the adoption of an only son 
was held valid ; but the report, which is exceedingly brief, leaves it very doubtful 
whether the ground of the decision was not that the adoption was a dway- 
mtishyayana ; and if so, it is, of course, not in point. 

[434] There are two cases in this Court. The first is that of Mussamat 
Tikday v. Hurreek Lall (W. B., 1864, Gap. No. 133). I shall have to discuss 
that case very fully upon another point which arises in this case. It is suffi- 
cient to say now that there the adoption was in the kurta or kritima form. 
But a son adopted in the krdima form does not cease to belong to the family 
of his natural father (see Sutherland in Stokes' Hindu Law, pp. 668, 669, 676, 
677, and 678). The cardinal reason, therefore, why an only son cannot be 
adopted,— namely, that the lineage of his family is thereby extinguished, and 
the ceremonies can no longer be performed which are necessary for the salva- 
tion of his ancestors, — does not apply. There cannot be a more complete case 
for the application of the maxim cessante ratione cessat et tpsa lex. It is, I 
think, clear that no decision as to the validity of an adoption, w^here there is no 
extinction of lineage, can be used as an authority to support an adoption where 
such extinction takes place. 

The other decision of this Court is that of Mr. Justice L. S. JACKSON and 
Mr. Justice D. N. MiTTERin the cmeotBaja Upendra I 41 I Boy v. Bam Pras- 
annamayi (1 B. L. B., A. C., 221). Most of the authorities were considered in 
that case, and it was expressly held t.hat the adoption of an only son was 
invalid.^ The suit was dismissed upon that ground ; and a decision of the Madras 
Court to the contrary, which I am about to notice, was expressly dissented 
from. 

• 

In the Madras Courts there are two decisions. In PilLay v. Pillay (1 Str. 
Notes of Mad. Cases, 78, decided by Sir THOMAS STRANGE whilst he was 
Becordor), the complainant, whoso adoption was disputed, had an elder brother 
by a former marriage living at the time of the adoption (p. 106). No question 
therefore arose in this case as to the validity of the adoption of an only son. But 
Sir Thomas Strange thought fit, nevertheless, to express an opinion that the 
adoption of an only son was valid. But, as the learned Judge has elsewhere told 
us (Strange’s Hindu Law, Vol. I, p. 102), he based this decision “ upon 
comparatively imperfect materials and the decision has been criticised by 
Sir Francis Macnaghten (see [463] Considerations of Hindu Law, pp. 147, 
187). Its chief importance depends on the relation it contains of the case of 
the Baja of Tanjore (see p. 107 of the Beport), from which it would appear 
that the pundits of Bengal (including Benares) anff Madras had given an 
opinion that the sadoption of an only son was valid. But it does not 
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appear that these opinions were ever (Submitted to any Court, nor is it 
said upon what texts they based, and I believe it to be a clear principle, 
understood and acted upon evei since ^ our Courts have been established, 
not to accept as authority the opinions of punditf unconfirmed by 
judicial decision and unsupported by texts. Nor can I account for this# 
unanimity of the Bengal pundits in favour of the adoption of an only soi?. 
They were very frequently consulted upon this pftnt by the Sudder Def&any 
Adawlut and the Provincial Courts, and so far as appears from the Sudder 
Dewany Adawlut Reports, their opinions were unanimous tlje other >vay, 
except in one solitary instance, that of the Court luindit of Dacca, Musst, 
Dullobh De v. Mami Bibi (5 Sel. Eep., 62), and this pundit gives no authorities. 

The other case in Madras is a decision of the late Chief Justice Sir CoLLEY 
Scotland and Freee in Chinna Gaundan v. Kmifiara Gaundan (l Mad. H. C., 
64). There the adoption of an only son was distinctly held to be valid. The 
Chief Justice relies on the case of Pillay v. Pillay (3 Sel. Rep., 232) just referred 
to ; another case of Pillay v. Pillay ^ which 1 have not been able to see ; 
Nundi’am v. Kashee Pandey (4 Sel. Rep., 70) ; and Joy many Dassee v. 
Sthofioondry Dafisce (Fulton, 75) all of which he takes to be in favour of the 
validity of the adoption of an only son. I have already pointed out to what 
extent three of these cases are really authorities for that proposition. It is 
clear that the Chief Justice was misled by Morley as to the true result of the 
case of Nvndram v. Kanhee Pandey (4 Sel. Rep., 70), which, as I have shown, 
was directly contrary to what the learned Chief Justice supposed. 

Only one case has been quoted from Bombay, it would he possible to 
make some observations upon that decision as it appears in the report, which 
is not a satisfactory one, but it is [456] impossible to deny that the two Judges 
who decided it (Wari'>EN and GiBBS, JJ.) thought that the adoption, which 
was of an only son, was legal. 

It was stated in the argument that it had been held ’that in the Punjab 
generally an adoption of an only son was legal, but we have not been shown 
any authority upon which that statement could be made. The only case to 
which we were referred to does not bear out that statement. In Ajoodhia 
Pershaud v. Miissamui Dewan (5 Punjab Record, p. 56), SiMSON, J., held in 
special appeal, that the adoption of an only son was valid ; it having been found 
by the lower Court on the evidence “ that by the usage in Delhi generally, and 
in respect of the caste of the litigants in particular, the custom is to receive an 
only son in adoption.’* A former decision was referred to, which was also 
a case from Delhi, in vyhiofi the adoption of an only son had been uphold. 
Lindsay, J., differed from Simson, J., but I confess 1 do not understand upon 
what grounds, for the adoption was clearly'^ a legal one in Delhi. But the case 
is no authority as to the general law either of the Punjab or of any other part 
of India. 

1 now pass to the text-books by English writers. 

Sir Thomas Strange, at Vol. I, p. 87 of his treatise on Hindu Law (L<fndon, 
1800), says, “ so with regard to both these prohibitions respecting an eldest 
and an only son, where they most strictly apply, they are directory only: and 
an adoption of either, however blameable in the giver, would, nevertheless, to 
every legal purpose, bjp good, according to the maxim of the civil law pre- 
vailing perhaps in no Code more than in that of the Hindus, factum valet quod 
fieri non debuiL** But in the Appendix, p. 107^ he quotes the high authority 
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of Mr. Oolebrooke to the contrary. A pundit had given his opinion that “ if a. 
man have no male issue of his own, it is stated in many books that he may, 
under the pressure of distress, adopt the only son of a brother.” Upon this 
opinion, Mr. Colebisooke made the following observations : “ If a brother’s only 
son be adopted, he need not be taken away from the family of his natural 
hither, but may continue to perform tiie oifices of a son, both to him and to his 
ado^jtive father. See notel to [4873 Mitakshara on Inheritance, ch. i, sec. x, 
1, and sec. xi, 32. A valid adoption of an only son cannot otherwise be made, 
the absolute gift being forbidden.” 

’ The conclusions of Sir F. Macnagh ten’s Considerations of Hindu Law, 
p, 147 (Serampore, 1824), are thus stated : “ The gift of an only son in adoption 
is absolutely prohibited ; an only son cannot be given or received in adoption. 
The gift of an only son is considered to bo an inexpiable piacle. It is indeed 
said that an only son may be so given ; but it might be said in the same sense, 
that a man may perpetrate any wickedness if he be content to forego all hopes 
of salvation and bo condemned to everlasting punishment.” 

“ By the gift of an only son, the very deficiency which the power of 
adoption is intended to prevent must necessarily be occasioned. Nothing in 
the Hindu law is more peremptorily interdicted than the gift of an only son in 
adoption. Even the gift of an eldest son is forbidden as sinful. The crime of 
giving an eldest has never been considered so heinous, as that of giving an only 
son. In the one case a Hindu retains, in the other he casts away, the means 
of salvation. Considering the precepts and injunctions, both positive and 
negative, upon this subject, we must be convinced that he who gives his only son- 
in adoption is little less than apostate from the Hindu religion.” 

Sir W. H. Macnagh ten, in his Principles and Precedents of Hindu Law, 
speaking of the prohibition against adopting an only son, says, at p. 67 of Vol. I 
(Calcutta, 1829) in a note : “ But this is an injunction rather against the giving 
than the receiving an only or elder son in adoption, and the transfer having been 
once made, it cannot be annulled. This seems but reasonable, considering that 
the adoption having once been made, the boy ipso facto loses all claim to the 
property of his natural family.” There is no doubt sognetimes hardship upon 
the adopted son, if the adoption be held to be invalid ; but he does not, as here 
stated, in that case lose all claim to the property of his natural father : Bawani 
SankaKa Pandit v. Ambabay Ammql (1 Mad. H. C. Kep., 363). However, in 
Vol. II, p. 179, the same [458] author expresses a contrary and, what I think 
must be considered, his final opinion. He quotes an opinion of the pundits at 
p. 178 of Vol. II, that a gift of the survivor of two sons is invalid. Upon 
this he observes in a note ; “ It will bo observed that the answer is not directly 
in point. The question was, is it legal to adopt a son under such circumstances ? 
and the reply states that it is illegal, under such circumstances, to give away a 
son in adoption ; but in fact the prohibitory injunction applies as well to the giving 
as to the receiving, the giver of an only son being considered as parting not only 
with the sole means of evading eternal torment himself, but as placing his 
ancestors in the same predicament, and as infringing, therefore, the interests of 
otheiS whom the law will interpose its authority to protect.” 

Mr. Justice Strange, in bis Manual of Hindu Law, pp. 18 and 19, contests 
the position that the adoption of an only son can be held valid. The passage is 
quoted at length in Cftmna Qaundanv. Kumara Gaundan (l Mad. H. C. Rep.,, 
54). It is of little value, as it puts on a par the objection to the adoption of an 
eldest and an only son, which shows, to say the least, a want of discrimination 
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Mr. Sutherland, in his Synopsis (Stokes’ Collection of Hindu Law Books, 
p. 665), says : “ An only son cpnnot become an absolutely adopted son (sudha 
dattaka), but he may be affiliated as a dwaymushyayana or son of two fathers. 
In this case, the reason of the prohibition, — viz., extinction of lineage to the 
natural father — would not apply.” ^ 

It remains to notice theHindu text-writers. The earlier Hindu text-writei% 
are of course the source from which we ought ultim'fetely to derive the law^^and 
are, therefore, the most important authorities of all. But the difficulty is in 
ascertaining what rule it was intended to lay down. There wojild indeed be 
less difficulty if the view of Mr. Justice Dwarkanath JCiliTTER in Upendra Lai 
Boy V. Rani Prasannamayi (1 B. L. R., A. C., 221 — 224) could be accepted, thtit 
in the matter of adoption all distinctions between religious and legal injunctions 
are inapplicable. That distinction, however, is in my opinion too w6ll 
established to be entirely put aside. Nor do I see any [4593 substantial ground 
why that distinction should not be applied in cases of adoption as well 
as in other matters of Hindu law, all of which are in a sense matters of religion. 
After full consideration Mr. Justice RoMESH Chunder Mitter thought it right 
to apply that distinction in the case of an adoption of an eldest son — Janokee 
Debea v. Gopaul Acharjea (I. L. R., 2 Cal., 365), and I concurred in that 
view. No one disputes, however, that the authoritative text-books of Hindu 
law do, in fact, contain a prohibition against the adoption of an only son, 
and in order to arrive at a conclusion whether this prohibition invalidates 
an adoption actually made, I think we ought to consider at one view (1) the 
language of the prohibition itself, (2) the authoritative commentaries upon 
it, and (3) the decided cases ; and that we ought to see whether, upon the 
whole, the adoption is, according to modern usage) to he considered as invalid. 
It was indeed argued that the language of the text-books themselves countenanced 
the view that the adoption of an only son, though blameable, was not invalid, 
because whilst the giving of an only son is forbidden, the receiving him is not ; 
whereas if the adoption were illegal, both would have been forbidden. But this is 
not so as far as I have seen. It is certainly not so in the Dattaka Mimansa, the 
Dattaka Chandrika, or the Mitakshara. The authors of these treatises all 
quote the same text of the sage Vashishtha, which is the foundation of the 
whole doctrine. Thig text is quoted at length in Colebrooke’s Digest, Vol. Ill, 
Book 5, v. 273, and I need not therefore repeat it here. It clearly prohibits 
both the giving and the receiving of an only son in adoption, and J do not 
find the slightest attempt to qualify this prohibition in any passage^of these 
three writers. The first and, as far as I am aware, the only Hindu text-writer 
of authority who has suggested that this prohibition should be qualified is a 
much more modern one, namely Jagannatha, the author of the work popularly 
known as Colebrooke’s Digest. He says in his note on the passage of 
Vashishtha above referred to (Colebrooke’s Digest ithi. supra) “As an only son 
should not be given, so he should not be sold or deserted. Sale is a great offence, 
even though made in a season of calamity, wlien a maintenance cannot be 
[480] provided ; desertion is a great offence, because the family becomes 
thereby extinct. Thus the Pracasa — Let no man accept an only son, because 
he should not do that whereby the family of the natural father becomes extinct : 
but this does not invalidate the adoption of such a son actually given t(» him.” 
Opinions differ as to the precise value of Jagannatha’s authority, but though 
of course it is far inferior to that of the authors of the three more ancient 
treatises above referred to, it is certainly entitled to considerable weight. 

Some attempt wa% made to show that Srinatha Bhatta, the author of the 
Dattaka Nirnaya, recognized the adoption of an only son as valid, and there 
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is perhaps some qountenance for this in the way this author is quoted by 
Sir F. Macna#?hten at p. 126, but I should be very unwilling to draw any in- 
fe}*ence as to the opinion of any writer whose language 1 had not myself seen. 

If this recapitulation of the authorities be carefully considered, I think it 
^will be seen that there are only four cases in which it is clear that the point 
pVoperl^ arose, and was decided : the case of Nunctram v. Kashee Pandey in the 
Sudder Dewany Adawlut ; the case of Raja Upandra Lai Roy v. Rani Prasan- 
namayi in this Court ; the case of Gaundan v. Gaundan in the High Court of 
Madras ; and ^the case of N imhalhar v. Ramadim in the High Court of Bombay. 
Of these, the two HengaJ decisions are against the adoption ; the decisions of 
Madras and Bombay support it. Of the English text- writers, Colebrooke, the 
two Macnaghtens, Sutherland, and Mr. Justice StbaNGE, all think the adoption 
illegal ; there is only one Plnglish text-writer, Sir Thomas Strange, on the other 
side, backed no doubt by the important but solitary opinion of Jagannatha. 
amongst the Hindu text- writers. 

It appears to me, therefore, that the vast preponderance of authority^ 
if not the entire authority in Bengal, is against the validity of the adoption 
of an only son ; and if we were to hold the adoption of the plaintiff in 
this case to be valid, it would be necessary to overrule both the carefully- 
considered decision of JACKSON and DwaKKANATH Mitteu, dJ., and the 
equally careful decision of four Judges of the Sudder Court. [461] This 
of course could only be done by a Full Bench. But we could only refer 
the case to a Full Bench if there is a conflict of authority, or if we our- 
selves differ from these decisirms. Having gone through all the cases with 
great care, T do not think it can be said that there is any such conflict of 
authority in Bengal as to justify us in referring the case to a Full Bench on 
that ground ; and I am not prepared to refer the case to a Full Bench upon the 
ground that I myself think the adoption of an only son valid. On the contrary, 
on the best consideration I have been able to give to the authorities, I think 
such an adoption ought, in Bengal, to be held to be invalid, wherever the effect 
of holding such adoption to be valid would bo to extinguish the lineage of the 
natural father, and so to deprive the ancestors of the adopted son of the means 
of salvation. 

« 

Of course the question whether this particular case can be taken out of the 
general rule is a wholly different one ; and the appellant before us has con- 
tended tjjat, even if, as a general rule, the adoption of an only son be invalid, still 
the rule does not apply to Sudras. No reason was given for excepting Sudras 
from the rule, and the principle upon which the rule is based, — namely, that a 
man shall not be allowed to extinguish his lineage to fhe detriment, not only 
of himself, but of his ancestors, apparently applies just as stronglv to Sudras as 
to other Hindus. The only decided case which lends any colour to a distinction 
in the case of Sudras is that of Mussamut Tikday v. Hurree Lall (W. K., 1864, 
Gap. No. 133) above referred to. But upon an examination of that case, I have 
come to the conclusion that it is no authority for drawing a distinction between 
Sudras and other classes of Hindus upon this point. No doubt, the parties in 
that case were Sudras ; and no doubt also this fact is noticed in the judgment 
but, in^y opinion, for another purpose. The case came up upon appeal from 
the Zillah Court of Patna. It appeared that one Nowrunghee Lall had two 
wives. By the first, whose name is not given, he had a daughter, Nuseebun but 
no son. The second wife, Mussamut Tikday, was childless, Mussamut Tikday 
survived her [462] husband ; the other wife died in his lifetime. Daring his life- 
time Nowrunghee adopted bis grandson, Hurree Lall, the only son of his daughter 
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Nuseebun as a “ kurta ” or “ kritima ” son. After Nov^f^rungliee’s death, Mus- 
samut Tikday brought a suit against Nuseebun and Hurree Lall to recover, as 
heiress to her husband, certain property which had belonged to him ; and it 
was in this suit that the question arose whether the adoption of Hurree Lall 
was valid. In the judgment of this Court, the Zillah Juflge is stated to have 
held that, as the family were “ Sudras, no exception could be taken to the select 
tion of an only son sis a kurta vutro” I have referred to the judgment of 
the Zillah Judge, and I do not find that he said this. What he did sa^^ was, 
that a Sudra can adopt his sister’s son or daughter’s son, and for this there 
is good authority in the Dattaka Chandrika, Stoke’s Hindu Ltww, 682, where 
Sudras are specially exempted from the rule whioh prohibits members^ of 
the other classes from adopting a daughter’s or a sister’s son. But the rule 
as to kritiwa adoptions is the same, as far as I am aware, for all the classes. 
It is a peculiar form of adoption which prevails in Mi thi la, whereby the adopted 
child does not cease tu belong to the family of his natural father (see Suther- 
land in Stokes’ Hindu Law in the passages already cited), and is not confined 
to any particular class. In point of fact, the Zillah Judge appears to have over- 
looked entirely that this was not a regular adoption, but a kritima one, and 
relying solely upon the first opinion of Sir. W. H. Macnaghten as quoted 
above, held that, as a general rule, the adoption of an only son could not be 
impeached. It was not until the case arrived in this Court that it was dis- 
covered that the adoption was in the kritima form, and I have no doubt that 
that was the substantial reason why in this case the adoption of an only son 
was held to be valid. 

It cannot be denied that there is some ground for saying that the rules of 
adoption are not strictly applied to Sudras ad to the other classes of the 
community : one instance of relaxation has been just now mentioned ; but 
I think we ought to he careful how we extend the list of such exceptions, 
and draw distinctions between the classes, for which there is no CMS] 
direct authority in the Hindu law. I do not find the slightest authority 
in any text-book for saying that there is any distinction in this respect between 
Sudras and the other classes. If, therefore, the distinction exists at all, it rests 
solely upon the language used by the Judges in the case of Muasamut Tikday 
V. Ilurreelall (W. K., 1864, Gap. No., 133). But as I have just now stated, I 
do not think that tfiat decision, so far as it relates to the adoption of an only 
son, really proceeded upon any distinction between Sudras and other classes, 
and therefore, upon the ground that this is a general rule from which it is not 
shown that Sudras are excepted, I think we ought to hold that for Ai classes, 
of Hindus in Bengal an adoption is invalid wherever the effect of the adoption, 
if valid, would be to extinguish the lineage of the natural father, and to deprive 
the ancestors of the natural son of the means of salvation. 

Garth, C.J. — 1 quite agree in the conclusions arrived at in the very 
learned judgment of my brother Markby. I think the weight of authority in 
Bengal is decidedly in favour of the invalidity of the adoption of an only son; 
and I see no sufficient ground for making any distinction in this respect in the 
case of Sudras. 

The appeal will be dismissed with costs on scale 2. • 

Appeal dismissed. 

Attorney for the Appellant : Baboo P. C, Mookerjee. 

Attorneys for thf Respondent : Messrs. Bemfry and Rogers, 
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^ NOTES. 

(ADOPTION OF AN ONLY SON— 

The Privy Council declared that the adoption of an only son is valid in all the schools of 
Mitakshara, and this case is therefore no law : — Sri Balusu Gurulingaswarni v. Sri 

Balusu Ramalakshmanthia (1399) 22 Mad., dJd P. C. ; 21 A.11., 460 affirming (1892) 14 All., 
67 F.B. 

^ t 

V^lid also in the Mayukha school ; — (1899) 24 Bom., 367 overruling (1889) 14 Bom., 249. 
Adoption of an eldest son is valid: — 2 Cal., 365 ; (1883) 7 Bom., 221.] 


[464] APPELLATE CIVIL. 

The 7th January, 1878, 

Prerent: 

Mb. Justice L. S. Jackson and Mr. Justice Kennedy. 


Chunder Sekhur Mookerjee and others Plaintiffs 

. versus 

The Collector of Midnapore on the part of the Government Defendant 


i C.L.R. 884] 

Kabooleut — Specific Performance of Conditions of — Specific Belief, 

One of the terms of a Kabooleut, equally binding on the Government and a ziemindar, the 
patties concerned, was as follows: “The construction of blierics (small embankments), the 
excavation of the suit of khals, the closing (the mouths) of the kbals, the construction of 
gangura (large embankments), etc. in connection with the salt and sweet {i.e., not saline) 
lands of the said pargarma, shall be made by the Government of the Honourable Company.*’ 
In a suit brought by the zemindar to obtain an order upon the Government to re>oxcavatc and 
clear the water-passage of a particular khal situate within the parganna, the subject of the 
kabooleut, held, that the case^was not one in which the Court would decree specific 
performance. 

This was a suit instituted for the purpose of compelling the defendant to 
re-excavate and clear the water-passage of a certain khal known as the Protab- 
khali Khal. The plaint alleged, that the khal in question, which formed the 
connecting link between two rivers, had, from the time of the decennial settle- 
ment, at which period the plaintiff's zemindari had‘heen created, been used as 
the outlet for all the water which accumulated on the plaintiffs’ lands, and that 
the defendant had hitherto excavated the said khal when necessary, in order to 
keep free the water-passage for such purpose. That, owing to the neglect of 
the defendant, the khal had become choked with silt, and the flow of water being 
thereby interrupted, considerable injury had accrued to several mauzas on the 
plaintiffs’ zemindari. The plaint further stated, that the defendant had let out in 
ijara the khal, together with the lands bordering its banks ; that the ijaradar 
had completely stopped the khal and had grown crops thereon. Failing 
to obtain redress from the Settlement Officer, who, on the 16th October, 
1873, disallowed the objections made by the plaintiffs and confirmed the ijara, 
the present suit was instituted on the terms of an agreement entered into between 

• Regular Appeal, No. 100 of 1876, against the decree of Bab8o Jodu Nath Roy, Sub- 
ordinate Judge of Zilla Midnapore, dated the 21st of December 1875. 
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the predecessors of the plaintiffs and the defendant, and er^bodied in the potta 
and kabooleut exchanged between the parties. The plaintiffs did not produce 
the potta, but obtained the kabooleut from the defendant, which was put in as 
evidence on behalf of the plaintiffs. The mtitorial parts of thi^ kabooleut, which 
was dated the 15th uly, 1795, are as follows : — “ The construction of hheries 
(small embankments), the excavation of the silt of khals, the closing (the mouths)# 
of the khals, the construction of gangura (large embankments), etc., in conpec- 
tion with the salt and 8we3t (i. e., not saline) lands of the said parganna, shall 
be made by Government of the Honourable Company.” 

The defendant contended that, under the provisions of Bengal Act 
VI of 1S73, the Government are only bound to maintain those embankments 
which are included in Schedule D of the Act, and in seeking for a remedy, the 
only procedure open to the plaintiffs was that afforded in cl. 7, s. 4 of that Act. 
The Protabkhali Khal, the subject of the suit, was not mentioned specifically in 
the kabooleut, nor was there anything in the terms of the kabooleut itself to 
prevent the operation of the above-mentioned Act in respect of the plaintiffs' 
zemindari. The defendant further alleged in his written statement that long 
before the permanent settlement, the Protabkhali Khal was used as a canal for 
the purpose of conveying salt, and salt golas stood on both banks of the khal. 
When the Government gave up the salt manufacture in the said parganna, the 
■question whether it was necessary to re-excavate the khal aforesaid was taken 
into consideration by the Department of Public Works, and the Lieutenant- 
Governor in his letter, dated 15th December, 1863, held that the khal should be 
left to silt up. In the face of this finding, the defendant contended that the 
plaintiffs had no cause of action. The defendant also pleaded limitation. 

The Court of P^irst Instance found on the evidence that the Protabkhali Khal 
had been in existence for a long time, and was main- [4663 tained by the Govern- 
ment for the passage of boats carrying salt which was made at their salt manu- 
factory. The plaintiffs admitted that they did not base their present suit on any 
prescriptive right, and even if this contention had been raised, it was barred by 
limitation, two years having elapsed from the date of the first encroachment made 
on such right by tlie defendant. After careful considltation of the clause of the 
kabooleut already quoted, the Court was of opinion that the terms of such 
clause were too general to be construed strictly against the defendant. Part of 
the judgment was as follows : — “ Government, as the paramount power respon- 
sible for the life and property of its subjects, can at any time determine whether 
the construction of any khals and embankments is conducive to their interests, 
and they have tliis general poyver extending all over the country, and I believe 
the general power was accorded to Government by the terms of the kabooleut. 

I do not think that under the terms of the kabooleut every embankment or 
khal for the drainage of this zemindari must be constructed or maintained by the 
Government. It was no doubt intended that Government will determine which 
khal to maintain, or which not to maintain, on consideration of the existing 
state of the country and all the circumstances which may be brought to its 
notice ; but if the Government chose, on consideration of all matters and the 
th^n state of the country, not to maintain the khal, I do not think U can 
be compelled by a Court of Justice to re-excavate it, merely because it has now 
turned out a fact, that it would have been more beneficial to the zemindari and 
its subjects if it were not closed. To my mind it appears that with the deter- 
mination of Government, who acted with the advice and opinion of its respon- 
sible officers with regafd to this khal, the Court ought not to interfere ; the 
Court should only see whether there was an agreement between the plaintiffs 
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and defendant, bindifig the latter to maintain this khal or to excavate it ; but I 
do not see any such agreement. The general terms relied upon by the plaintiffs 
do not, T think, give them any right which may be awarded to them, for 
compelling Government to re-excarate the khal which was hitherto main- 
tained by it only for its own purposes. The evidence of the plaintiffs' 
witnesses, [487] which remains unrehutted, proves, it is true, that since the 
bed^pf the khal has silted up, the ryots have suffered much both in their 
health and their property : if that be the fact, which I dare say it is, the 
plaintiffs ought to move the Government through the proper channel to make 
necessary anangements for the drainage of the surplus water of the zomindari, 
and their application, if made, must receive due and proper consideration at 
its^hands ; but their present suit to compel Government to excavate this khal 
in the absence of any agreement must fail.” 

The plaintiffs appealed to the High Court. 

Baboo Gopa I Lall Mitter find Baboo Sha7n Lall Mitter for the Appellants 

Baboo Unnoda Persaud Banerjee for the Eespondent was not called upon 
by the Court. 

The judgment of the Court was delivered by 

Jackson, J. — We do not think it necessary to call upon the Government 
vakeel in this case, because we are of opinion that the judgment of the C.iurt 
below is substantially correct. The terms of the kabooleut, which were read 
to us from page 7 of the paper-book, and which, it may be admitted, are 
binding on the Government as well as the zemindar, are extremely vague, and 
it would be dangerous to impose upon the Government, on the strength of such 
terms as “ the excavation of the silt of Khals, the closing of the mouth of 
Khalsai,” so extremely onerous an obligation as the plaintiffs seek to impose in 
the present case. But in addition to that there is an objection on principle, to 
requiring the Government, or any person vrhom it is sought to bind by such 
words, not to do that which may, upon a proper consideration of the whole 
subject, carry out the purpose obviously intended, but to do a particular thing, 
because that particular thing was once done in view of that same object. The 
Government, no doubt, lAdertook in this agreement between it and the zemindar 
to retain in its own hn/Uds the construction of certain khals and other things, 
and partly in consideration of that agreement, and partly in consideration of its 
duty as paramount [468] power, the Government would, no doubt, bo desirous 
of takixg all steps that may be necessary for the object with a view to the 
comfort and health of the population. But it is a very different thing to seek 
to compel Government by a plaint filed in Court to maintain a particular khal 
in a certain position. Nor has the Court before it,« as it seems to me, any 
materials upon which it could make any specific order such as it would have 
to make in order to be of use to the plaintiffs, because the Court has no means 
of ascertaining at what depth and width it would be necessary to mainta^in 
this khal for the purpose of effectual drainage of the plaintiffs’ estate. These 
are general observations which appear to me necessary to be made; but it also 
seems to me, that the policy of the law, even before the Specific Relief Act, 
was against the enforcement of specific performance of contracts of this nature. 
It is not necessary for us to say what relief, if any, the plaintiffs would be 
entitled to. Under the circumstances, 1 think it quite clear that they could 
not succeed in the present suit, and that the suit was properly dismissed by 
the Court below. The appeal is dismissed with costs. 

Appeal dtstnissed*. 
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MOTES. 

[ MO SPECIFIC PESFORMANCE WHEM DNCERTAINTT AS TO TERHB— 

See (1882) 5 All., 41 ; (1903) 25 AU., 618 affirmed (1908) 31 All., 68. 

Where the indeflnitenoss can be removed, ^is “ proper rate bein#? ascertainable, the 
rule does not apply (1878) 5 Cal., 175 P.C.] * 

[3 Cal. 468] 

ORIGINAL CIVIL. 

The 30th and 81 st January, IS78. » 

Present : • ,, 

Sir Richard Garth, Kt., Chief Justice, anm) Mr. Justice Markbtf. 


Chunder Caunt Mookerje© Defendant 

versus 

Jodoonath Khan and another Plaintiffs. 


[ 1 C. L. R. 470J 

Costs — Tender — Difference between a tender made on account of separable 
claims and one made on refe’^ence to part of a single inseparable claim 
— What is not an unconditional tender. 

In a suit to recover Ra. 1,323-16-6, the balance of the price of goods sold, on which an 
account had been come to between the parties, it appeared that the defendant had tendered 
before suit a sum of Rs. 1,043-6, stating in the letter of tender that the sum so tendered was 
the only sum duo. At the trial, the plaintiff obtained a decree for the full amount claimed by 
him. field, both in the Court below and on appeal that the tender was bad, and therefore 
the plaintiffs were entitled to their costs. 

Hetd per KENNEDY,!. — That the tender was bad, being a tender of part of an entire debt. 

£469] Held per GARTH, C.J.(MarKRY, J., concurring), that the tender was also bad, as 
the plaintiffs could not have a.ccepted the sum tendered without giving up the remainder of 
their claim. 

The plaintiffs in this case sued the defendant to recover a balance of 
Rs. 1,323-16-6 due to them in respect of 2,000 <fe,ckots of ginger sold and 
delivered to the defendant in the course of the months of December, 1876, and 
January, 1877. 

The plaintiffs alleged that of the 2,000 packets of ginger, one thousand 
were to be paid for at the rate of Rs. 7-8-6 per maund, and the other thousand 
at the rate of Rs. 8-8-6 per maund. 

The defendant, on the otlier hand, contended tliat the whole 2,000 packets 
were to be paid for at "the uniform rate of Rs. 7-8-6 per maund. Certain 
payments on account and deductions that had been agreed to, were admitted 
on both sides. Before the institution of the suit, the defendant tendered to 
the plaintiff's the sum of Rs. 1,043-5 by a letter, which was as follows ; — 

7J, Hastings Street, Calcutta, 30tk January, 1877. 

MESSRS. GHOSE AND BOSE, 

Be Ginger sold, 

DEAR Sirs, ^ 

With reference to your letter of the 29th instant (demanding payment of Rs. 1,323-15-6), 
which I referred to my client ; and in reply he instructs me to state that there is only due to 
your clients in respect of the ginger sold by them to him the sum of Rs. 1,043-5, which 
amount I hereby tender to you. 


Yours faithfully, 

A. ST. JOHN CARRUTHERS. 
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The plaintiffs having refused this offer and instituted this suit, the defend- 
ant pleaded that he had already tendered the amount due to the plaintiffs, 
and paid Es. 1,043-5 into Court. 

The only issue’^of fact between the parties was, whether the sum due to 
•ijie plaintiffs was Es. 1,323-15-6 or Es. 1,043-5 ; and the Court (KENNEDY, J.) 
having 'found this in favour of the plaintiffs, Mr. J. D, Bell (with him Mr. 
Allefi) for the defendant, contended, that the plaintiffs were not entitled to any 
costs, as when the [470] tender of Es. 1,043*5 was made to them, they should 
have accepted it and sued for any further sum claimed by them in the Calcutta 
Spall Cause Court. Mr. Bell further contended that the defendant was 
entitled to have awarded to him the extra costs to which he had been put by 
reason of the action having been brought in the High Court, and cited James v. 
Vane (29 L. J., Q. B., 169). 

Mr. Bonnerjee (with him Mr. Palit), for the plaintiffs, contended that 
Mr. Carruthers* letter of 30th January, 1877, was not an unconditional tender 
which the plaintiffs could have accepted without waiving any further claim on 
their part, and further that a tender of part of an entire claim was bad — 
Dixon V. Clark (5 C. B., 365). 

Kennedy, J, — I do not think that, looking at the terms of the Small Cause 
Court Acts, this is a case in which this Court should exercise its discretion. 
The provisions in Act XXVI of 1864, s. 9, are very peculiar, and only give a 
right to certify that the action was a fit one to be brought in the Supreme 
Court by reason of the difficulty, novelty, or general importance of the case, 
or of some erroneous course of decision in like cases in the Court of Small 
Causes.’* 

Now, T cannot say that this case is a novel one, nor is it one in which 
there is any difficulty or general importance. It seemed to me a tolerably 
plain case on the evidence, I must therefore consider whether the case cited 
by Mr. Bell — of Jaynes v. Vane (29 Ij. J,, Q. B., 169) — governs the 
present case. Now that case was very much determined, as far as I can 
see, on the construction of rules of that Court, which are not appli- 
cable here. But OocKBURN, G.J., expressly rested his decision on this, 
that there was a distinction between a case wViere one inseparable claim was 
made and a case where the amount was made up of several separable items, 
and held that the case came under the latter class of cases. He says, — “ Where 
a plain t^il claims an amount which is the result of one demand, and which cannot 
be separated, he may say to the defendant, when a smallei sum is ten- 
dered to him, 1 will no£ take less than the whole sum which I 
claim; but where the whole demand is made up -of an aggregate of items, 
[471] and the defendant comes and says — I acknowledge that I owe you so 
much, and there is your money for you, the plaintiff is wrong if he refuses to 
take it, and quoad that amount he ought not to be allowed to keep the claim 
alive in its entirety for the purpose of suing the defendant upon it in the superior 
Court so as to get costs upon the higher scale.” In that case one demand was 
for £24-8-10 and the other for £4-10-6, and the tender was £26-10-6, a sum more 
than sufficient to cover the larger of the two demands. In this case there was 
nothing of that kind. The payments and tender were made in respect of a 
liability, which, upon a duo appropriation of the payments, left a claim above 
the amount of Es. 1,000; and therefore I think that, according to the principle 
on which Cockbitrn, C.J., goes, this case is not applicable. I may also 
mention the case of Crosse v. Seaman (11 C. B., 524), in which the Court of 
Common Pleas decided that a tender and payment into Court which reduced 
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the claims to a sum less than £20 did not bring it within the County Courts 
Act so as to preclude the plaintiff from getting his costs. T may further 
observe that, in the case of Dixon v. Clarlc (6 C' B., 365), which was cited in the 
case of James v. Vane (29 L. J., Q. it is expressly ruled, and the 

principle is adopted by CoCKBURN, C.J., in Jaynes v. Vane (2& L. J., Q. B., 169), 
that a tender of part of an entire debt is bad. I think, therefore, in t^is caqp 
that the tender of part of the claim cannot enable the defendant to throw on 
the plaintiffs the certainty of losing his costs if he proceeds in the tribunal where 
he thinks he is most likely to succeed. The plaintiffs will have their costs on 
scale 2. * 

From this decision the defendant appealed. Thfe only ground of appeal 
material to this report was, that the learned Judge of the Court below ought not 
to have allowed the plaintiffs* costs on scale No. 2, but ought to have held that 
the plaintiffs should have sued in the Small Cause Court. 

Mr. J. D. Bell and Mr. li, Allen for the Appellant. 

Mr. Bonnerjee and Mr. Palit for the Eespondents. 

[472] The cases of James v. Vane (29 L. J., Q. B., 169) and Dixon v. Walker 
(7 M. & W., 214) were cited on behalf of the appellant. 

The Counsel for the respondents wore not called upon on this point. 

The judgment of tlie Court was delivered by 

Garth, C. J. (who, after holding that on the evidence the appeal should be 
dismissed, continued). — As regards the last point urged upon us, which only 
affects the question of costs, we think that the tender of the Rs. 1,043-5 was 
made in such a way, that the plaintiffs could not accept the sum tendered 
without giving up the remainder of their claim. 

An offer of that kind to pay a portion of the debt in discharge of the whole 
is not a legal tender of the part only ; and this case, therefore, does not come 
within the principle of the authorities which have been cited to us by IMr. BelL 

If the money had been tendered unconditionally, it might have been 
otherwise. 

Appeal dismissed. 

Attorney for the Appellant : Mr. Carruthers. 

Attorneys for the Respondents . Messrs. Ghosc and Bose, 

NOTES. 

[ TENDER OF PART OP WHAT IS DUE— ^ 

See our NOTES to 3 CaL, 6. Sec also (1909) 10 C. L. J., 91 at 98 as to the consequences 
of a consent decree in mortgage auit for partial sum.] 
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[478] ORIGINAL CIVIL. 

The 29th and 80th January and 12th March, 1878, 

Present : 

Sir Richard Garth, Kt., Chief Justice and Mr. Justice Markby. 

Monohur Doss Defendant 

versus 

Romanauth Law Plaintiff. 

Attorney and Client — Fiduciary Relationship — Compound Interest — Rate of 
Interest — Taxation of Bills of Costs — Interest on Costs. 

The plainiifi, an attorney of the High Court, made advances to the defendant, a banker 
and merchant, for whom he had been, and was then acting, in certain litigation, in which the 
defendant was engaged in the High Court. At the time of the first loan in 1869, the defend- 
ant was considerably indebted and one creditor had issued execution against his property, 
and he also owed the plaintiff a large sum for costs, for which, however, up to that time, no 
bills of costs had been delivered. Before the first loan the plaintiff delivered bills for all his 
coats then duo, of which some were incurred lu completed, and others in pending, suits, and 
offered to have thorn taxed ; but the defendant then said there was no need for taxation, 
which would only increase his expenses . The advances were made on the security of mortgages 
executed by the defendant. The first was executed in August 1809, and the principal was 
repayable in February 1871. Interest was to be payable at 12 per cent, per annum, and 
compound interest at the same rate was also to be charged on all interest in arrear. 
In September 1870, a further advance on the .same terms was mad»; ; and a further mortgage 
executed, which included the original sum, with the interest then duo, and the further 
advance. Further advances were made in the same way in October 1871 and March 1876. 
In all these transactions the defendant had no independent profes.sional advice, and the 
mortgages were prepared in the plaintiff’s office, but not charged for. In a suit to recover 
the sum due on the mortgages by sale of the mortgaged property, the plaintiff abandoned any 
accumulation of interest since the date of the third mortgage, that the defendant, 

notwithstanding he had declined the offer of the plaintiff in 1809 to tax the bills, and not- 
withstanding the delay that had taken place, was entitled (havitig regard to the relation 
between the parties, and to the fact that a portion of the costs was incurred in suits then 
pending) to have the bills taxed and to re-open the account. Under the circumstances, the 
Court would not infer acqui<3scerioc from the delay on the part of the defendant, nor did the 
plaintiff’s offer to tax, and the defendant’s refusal of that offer, debar the defendant of his 
right to have the bills taxed in the usual way. Held also, that there is no rule which prevents 
an attorney from taking security or otherwise arranging with his client for the payment of 
costs which have actually become due, and that the plaintiff was entitled to sale of the pro- 
perty, to accumulations of interest prior to the date of the third mortgage calculated by 
allowing annual rests, to interest at 10 per cent, as being a fair rate for the client to have 
undertaken to pay when the mortgages were executed, and to interest on his cost.s. 

[474] Appeal from a decision of Kennedy, J., dated the 20th of August 1877. 

In this case it appeared that, about the year 1864, the plaintiff, a member 
of a firtn of attorneys practising in Calcutta, began to act as the attorney of 
the defendant, who was engaged in considerable litigation in the High Court, 
chiefly relating to family matters. The defendant was a native banker and mer- 
chant in the bazar. In the year 1868, the plaintiff obtained for the defendant 
a loan of Rs. 12,009, or thereabouts, on mortgage, at tfie rate of 12 per cent., 
.from two persons of the name of Gangooly. This loan was repayable at the 

• 
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end of a year. About the time that this mortgage was falling due, the defendant 
expressed his desire to obtain a larger loan upon the same property. The 
defendant at this time wa^ in some difficulties about money ; he had debts to a 
considerable amount, and one creditor »had issued execution against his 
property. The plaintiff’s firm had also an unsettled claim against him for 
upwards of Bs. 23,000 for costs, which they had called upon him to^ settle.* 
The plaintiff applied to the Gangoolys, but they refused to make any furjiher 
advance, and the plaintiff then agreed to advance the money himself. The 
plaintiff had not up to that time delivered any bills of costs. But he made out 
and delivered at that time bills for all his costs due up to that date, in all 
forty-six bills of costs. He also delivered a general a6count showing all that 
was then due for costs. And the plaintiff offered to tax such of the bills as 
were taxable, but the defendant said there was no necessity for it, as the costs 
of taxation would only increase his expenses. The sum of Bs. 34,000 was then 
advanced in mortgage by the plaintiff to the defendant, out of which defendant 
discharged a number of his liabilities, including the plaintiff’s costs. The larger 
portion of these costs had been incurred in suits then completed, but some 
portion were costs incurred in suits still pending. 

The mortgage to the plaintiff was executed on the i7bh August 1869. The 
rate of interest was 12 per cent, per annum, payable quarterly ; and the princi- 
pal was repayable on the 17th February 1871. Compound interest was also 
to he charged upon all interest in arrear at the rate of 12 per cent. 

[475] In September 1870, the defendant required a further sum of 
Bs. 2,o46 to pay off some claims upon him ; and Bs. 4,454 was then due to the 
plaintiff for arrears of interest, exclusive of compound interest, on the first 
mortgage. 

Thereupon the plaintiff made the defendant the further advance which he 
required, and the defendant executed afresh mortgage in favour of the plaintiff, 
dated 28th September 1870, for Bs, 41,000, — that is, the original Bs. 34,000, 
the interest, and the further advance, — upon the same terms as to interest as 
were contained in the first mortgage. The debt thus secured fell due on the 
28th September 1871. 

On the 13bh October 1871, the defendant executed a third mortgage for 
Bs. 48,138, of which Bs. 2,000 was a further advance, Bs. 5,138 for interest 
(exclusive of compound interest), wliich had accrued under the second mortgage 
and Bs. 41,000 the previous debt ; the terms as to interest being the name in 
the third mortgage as in the two previous mortgages. 

On this mortgage a sum of Bs. 239 was paid by the defendant to the 
plaintiff for interest, but at what date is not stated. In 1875, the plaintiff 
made the defendant further advances amounting to Bs. 3,600 and in March 
1876 an instrument of further charge upon the same property, and upon the 
same terms as to interest, to secure this Bs. 3,600, was executed by the 
defendant. 

The present suit was brought, asking for a sale of the mortgaged property 
to satisfy these claims. The mortgaged property was stated by the plaintiff to 
be of the value of Bs. 90,000, and the amount of the defendant’s debts 4o the 
plaintiff under the two mortgages to be about Bs 95,000. 

All these mortgages were prepared in the plaintiff’s office, but they were 
not charged for. It was admitted that the defendant in these transactions had 
no independent professidnal advice. The plaintiff was the general professional 
adviser of the defendant, until the time when the present suit was brought. 
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The defendant, in his written statement filed in this suit, ^objected to tho 
rate of interest as too high, and also stated that, since the institution of the 
suit, he had had the bills of costs [4763 examined, and had discovered that a. 
great number of the charges were improper ; and in particular, that one bill, 
which had ^3)660 \axed, and had been reduced in taxation by Rs. 71-6-0 
, was, nevertheless, put into the account of costs made out by the plaintiff in 
August 1869, at the amount at which it originally stood before taxation. 

The plaintiff gave no evidence to explain how it was that this sum of 
Rs. 71-6-0, which had been clearly taxed off the bill, was included in the 
account. 

* Mr. J. D. Bell and Mr. Bonner jee for the Plaintiff. 

Mr. Jackson and Mr. Slokoe for the Defendant. 

Kennedy, J. — I do not feel much difficulty in tins case. It is not like the 
case of a sale, for there are so many elements to be considered, that a solicitor 
who purchases from his client stands no doubt in a very different position ; 
and if there is any doubt as to the propriety or wisdom of the transaction 
in those cases, the client will be entitled to get back his pron^rty, and the 
attorney his money wdth interest, and will have to account for rents. This is 
something quite different. Here the attorney is only lending money, and all 
he wants is to get it back again. He has clearly a right to get it back with 
interest, and the only question here is, how much interest. 

Now w»e have the best possible evidence in this case as to the reasonable 
rate of interest ; not speculative statements like those of Sharaole Dhone Dutt. 
We have evidence of what within a year before was actually paid by the 
defendant, a native banker, a man whose dealings we?e in money, and who 
was not without friends, and was aided by the advice of Baboo Roinanauth 
Law’, who is not easily to be imposed on, or without zeal, for his clients. And 
when we find that ^lonohur Doss, advised by Romanauth Law, within a year 
before actually took a very much smaller sum on the same security at 12 per 
cent., I think I must take this to be the best evidence we can have of the proper 
rate to be paid for the money to be lent, as there is no change of circumstances 
alleged or proved. I think it is conclusive to show that if Romanauth Law had 
been advising [477] his client Monohur Doss in his dealing with an adverse 
lender, he could have advised him to accept the terms of this mortgage copied as 
they are from the prior one. 1 could understand the defendant making the case 
he doeg if he w’ere prepared to allege and prove that Romanauth Law had, with 
a view of making a loan at a future period, and with the intention of manu- 
facturing evidence, which would then be useful to him, while professedly advising 
Monohur Doss as his solicitor, permitted the money to be lent at too high a 
rate, and on too onerous stipulations; but the defendant has not even suggested 
such a case, much less proved it ; and unless I am prepared without proof, and 
without pleading, to fix a most respectable attorney of this Court, Romanauth 
Law, with such manufacture of evidence, which of course would be an 
atrocious fraud, and would probably render it necessary to take proceedings 
against him as an officer of the Court, I cannot resist the evidence given by 
the fact that the defendant, a banker, with a most able attorney concurring, 
bad Within a year raised a loan at that rate. With respect to the provision 
for the accumulation of interest, the plaintiff does not seek to enforce it ; and 
I think he is therein acting wisely and generously, but T am not by any 
means sure whether, having regard to the fact that the previous mortgage con- 
tained this provision, I ought not to have permitted it iffthe plaintiff had 
insisted on it ; but of course the plaintiff is at liberty to waive if be thinks fit. 
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We have in the prior mortgage in this respect also the best evidence that 
Romanauth Law was, in dealing with his client, performing the duty which the 
authorities lay down as the measure of the duty of an attorney who does not 
throw his client into other hands. It is the best possible e^denc^that he took 
the same precautions when lender, as he would have done when his client was 
dealing with another. • * 

With respect to the account stated, I think the cases do go far enough for 
me to say that there having been no taxation and independent examination, the 
bills are not absolutely binding on the defendant. But he has l^n by for six 
or seven years ; and under these circumstances I think.that the true principle 
is to permit the bills to be taxed in the ordinary way ; but C478] the items are 
to be taken as representing money paid and work done, and if in any case it 
appears the charges are unreasonable or improper, to that extent they must be 
disallowed. 

Then we have the new mortgages. Now one of the strongest reasons 
occurring to me for saying that a provision for compound interest is one which 
if not absolutely illegal, ought to be discouraged, is that by a self-acting 
machinery it silently piles up a load of debt on the unfortunate borrower 
without calling his attention to the increasing difficulties of his position ; so 
that if he be not an active and careful man, and such men as a rule are rather 
lenders than borrowers, he finds the whole value of his property absorbed by 
the silent increase of his debt. But because such a provision ought to be 
discouraged it does not follow that parties ought invariably to lose accruing 
interest on sums due. It seems the fairest transaction in the world that 
at reasonable times a mortgagee should call on his mortgagor to pay 
him his interest, or if he will not or cannot do this, to turn it into 
principal : and this specially applies when the mortgagor is getting a fresh 
advance. The dicta in Lawless v. Mansfield (1 Dru. & War., 557), on 
which Mr. Jackson so much relied, do not seem to have decided anything, 
for there was no decision on the poinc:and further, one cannot fail to see 
that Laivless v. Mansfield (1 Dru, k War., 557) does not commend itself to 
the highest judicial authorities. In Blagrave v. Routh (8 Do Gex. M. & 
G., 620 ; S. 0 ., 2 Kay & J., 509), Lavdess v. Mansfield (1 Dru. & War., 557) was 
pointed out bo be in tlw matter decided perfectly correct, but it was evident 
that the Court disapproved of some of the observations made bv Lord St. 
Leonards, and the actual decision there does not touch this case. So far as the 
subsequent instrument, the plaintiff is entitled to have the interest calculated 
on the consolidated sums, with rests at the times when the deeds were respec- 
tively executed. I understand Mr. Bell to express his willingness to waive 
accumulation of interest oji the amounts due for the balance of costs ; that can 
be ascertained, and so much must be reduced. T think the proper decree will 
be for a sale. As to a receiver, it being stated that there is danger of the 
property being deficient, there must be a receiver ; but [*1179] I understand the 
plaintiff is not unwilling that the rents, subject to any necessary expenditure 
for repairs, should be paid over to the defendant. The proper order will be to 
reserve leave to the defendant to apply for payment to him of any dums received. 
If I were now to give any direction as to the payment, the receiver 
might be placed in some difficulty by having to determine what repairs are 
necessary. Costs on scale 2 to be added to the amount found due on taking the 
accounts. 

From this decision the defendant appealed, on the grounds that the 
plaintiff was only entitle*^ to the amount of his bill of costs, when duly taxed, 
plus the amount actually advanced by him ; that the amount of his bill of costs 
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shotild, in no case, carry compound interest ; that the plaintiflF was not entitled, 
by the plan of striking balances and taking securities on such balances, to 
charge, what really was, interest on interest ; and that the rate of interest, 12 
per cent., chaged,'- was an improper one on the evidence before him» having 
regard to the position in which the plaintiff stood towards the defendant. 

Mr. Jackson for the Appellant. 

Mr. J, D. Bell and Mr. Bonnerjee for the Respondent. 

The following oases and authorities were referred to : — Lawless v. Mansfield 
(l Dru. A War., 557), Blagrave v. Bouth (2 Kay & J., 609 ; S. C. on appeal, 8 
DeGeV. M. G., 620), Waters v. Tay/or (2 Myl. & Or., 526), In re Foster, 
Ex parte Walker (2De Gex., F. &J., 105), v. Sdwwwds (4 Russ., 67), 

Crossley v. Parker (1 Jac. & W., 460), Wahnsley v. Booth (2 Atk., 26), Draper's 
Company v. Davis (2 Atk., 295), Gibson v. Jeyes (6 Ves., 266), Rhodes v. Bate 
(L. R., 1 Oh. Ap., 252), Lyddon v. Moss (4 De Gex. & J., 104, at p. 130 ; s. C., 6 
Jur., N. S., 637), The Land Mortgage Bank of India v. Baboo Soorjo Frokash 
Singh (26 W. R., 323) and Moss v. Bainbridge (18 Beavan, 478). 

^ Cur, adv. vuit, 

[480] The judgment of the Court (Gabth, C.J., and Markby, J.) was 
delivered by 

Garth, -C.J. (who, after stating the facts as above, continued) : — The 
defendant does not deny the plaintiff's general right to an account of what is 
due under the mortgages, and to have the property sold ; but he maintains (l) 
that he ought not to pay compound interest, (2) that the bills of costs delivered 
in 1869 ought to be taxed, and (3) that the rate of interest was too high, and 
ought to be reduced. 

Before proceeding to deal with these particular questions, we may say 
generally, that there is no reason whatever to suppose that the plaintiff intended 
to act dishonestly towards his client. The plaintiff had no doubt satisfied 
himself in his own mind, that if his client went elsewhere to borrow the money, 
he would not, on the whole, be so well off. We are quire willing to presume 
this in favour of an attorney of long standing and high character, such as 
the plaintiff is here. But, for the purposes of this suit, the question is, 
whether, having regard to the fiduciary relation between the parties, and the 
rule which the Court always observes in transactions between attorney and 
client, %he plaintiff's contention here is well founded. 

First, then, as to the interest. The plaintiff abandoned in the lower Court 
the daim to any accumulation of interest since t(ie date of the third mortgage . 
but he maintains that he is entitled to the prior accumulation of interest 
included in the mortgages of 1870 and 1871. The defendant desires to get rid of 
all accumulations of interest, and to have the whole account taken from the 
date of the first mortgage at simple interest. The learned Judge in the Court 
below has given the plaintiff the accumulations of interest prior to the third 
mortgage ; and, subject to the question of the rate of interest which we shall 
consider hereafter, we think rightly so. If the debt be really due, and the rate 
of in&rest be a fair one (which are wholly separate questions), it would be quite 
unreasonable that the debtor should pay no interest for many years, and that 
the creditor should be kept all that time out of bis interest without any 
compensation. 

We do not for a moment doubt the power of the Court to consider this 
part of the agreement^ and to see whether, as between attorney and client, the 
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client ought to be bound by it. But tbef>laintiff is entitled to a reasonable com- 
pensation for the default of the defendant in not paying interest regularly, and, 
upon the whole, we do not consider, now that he has abandoned the compound 
interest, that in insisting upon annual rests up to the date o^the third mortgage, 
he is claiming more than a reasonable compensation, if the rate of interest be 
fair. Jt was contended that under no circumstances could an attosmey b£ 
allowed interest on costs. But the authorities which were relied upon itvsup- 
port of that contention do not apply to a case like the present. There is no 
rule which prevents an attorney from taking security or otherwise arranging 
with his client for the payments of costs which have actually become 
due, or from agreeing for any fair amount of interest in making such ^ 
arrangement. Lyddon v. Moss (4 De Gex. & J., 104, at p. 130 ; S. C., 6 Jur., 
N. S., 637), cited by Mr. Jackson, is certainly no authority in his favour ; there 
the stipulation to which Lord Justice TUHNER’S remarks are applicable, was a 
stipulation for interest on future costs, which stands on a wholly different 
footing. 

We now proceed to consider the question as to the rate of interest. It was 
admitted in the course of the argument — at any rate it appears to us to be 
beyond dispute— that the attorney, who has lent money to his client upon 
mortgage, can only recover what would have been a fair rate of interest for his 
client to have undertaken to pay. Wo have, therefore, to consider whether 
12 per cent, was a fair rate in 1869, 1870, and 1871, when the three mortgages 
were executed. The case is, no doubt, very bare of evidence upon that point. 
The plaintiff called no witnesses upon it ; he was cross-examined as to it by the 
defendant’s counsel, but no information which can assist us in coming to a con- 
clusion was elicited from him. One of the plaintiff’s witnesses, however. Baboo 
Shamole Dhone Dutt, an attorney of this Court, and who states that be had 
considerable experience in lending money upon mortgage, gave evidence, the 
[ 482 ] result of which appears to be, that the security being admittedly ample, 
and the property favourably situated, the defendant could have got the money 
at 10 per cent, at the outside. Now this evidence, it must be borne in mind, 
comes from the plaintiff’s own witness. It is affirmative evidence, given by a 
person of unimpeachable credit upon a matter within his experience. It was 
tested by the plaintiff’^ counsel on re-examination, and was not modified in any 
material particular. It is, therefore, such evidence as in the absence of good 
evidence to the contrary, we are bound to accept as credible. It was suggested 
that as the defendant was himself a banker, he probably knew thS rate of 
interest as well as the plaintiff, but this is not the CH.se. The defendant is an 
up-country banker and merchant, accustomed, no doubt, to advance money on 
goods, but not likely to •be acquainted wdth the customary rate of interest 
upon mortgages of immoveable property in Calcutta, with which, in the 
ordinary course of business, he would have but little to do. 

Tne learned Judge in the Court below thought that this evidence of Baboo 
Shamole Dhone Dutt as to the rate of interest was completely answered by the 
transaction between the defendant and the Gangoolys, which he consider^ to 
be conclusive to show that 12 per cent, was a fair rate. Possibly, under one 
or other of the very general provisions of the evidence Act, evidence of this 
transaction would have been admissible evidence for this purpose, at any rate 
it was not objected to, and we must take it for what it is worth. But we are 
bound to say, that we are very far from thinking it conclusive to show that the 
rate charged in another and subsequent transaction was the current rate. An 
isolated transaction can never, as it seems to us, be conclusive as to current 
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rates : it certainly does not, in our opmion, displace the evidence of a man of 
experience and unimpeachable credit, such as the plaintiff's own vritness, 
Shamole Dhone Dutt. 

The remaining ^question, and the most difficult one, is as to the re-opening 
tbe billa of costs. The learned Judge in the Court below was of opinion, that, 
notwithstanding the settlement of accounts in 1869, the bills ought to be 
examined by the taxing officer ; but, considering the long time that had elapsed 
since [4*88] they had been delivered, he thought that the plaintiff ought not to 
be put to any ‘proof that the work was done. He thought that the taxing 
officer should only disallbw those charges which appear to him unreasonable 
and improper. 

The first question here is, whether the defendant had any right to have 
these bills taxed at all after the mortgage of 1869, and what passed upon the 
negotiations for the mortgage executed in that year. The plaintiff's counsel 
contends, that when the plaintiff had ott'ered to have tliu bills taxed, and the 
defendant refused that offer, the defendant was debarred from any further 
right to have the bills taxed. Further he contends, that the defendant has lain 
by so long since the bills were delivered, that any right he may have had to re- 
open the account made up in 1869 has been lost by delay and acquiescence. 

We think that, having regard to the relation between the parties, there is 
no sufficient ground for the plaintiff’s contention in this respect. When the 
account of 1869 was made up, the plaintiff was the defendant’s attorney, and 
a portion of the bills of costs which he was then called upon to pay, though 
only the smaller portion, related to suits then pending. Subsequent to that 
account being then made up, the plaintiff, besides being the defendant's attorney, 
became his arbitrator in a very heavy reference, made in a suit wherein the 
defendant was a party. During all the time, therefore, that has elapsed since 
the bills were delivered, the defendant has stood in such a relation to the plain- 
tiff, that he can scarcely have been called a free agent Of course also during 
all that time the plaintiff’ enjoyed the full confidence of the defendant ; and tbe 
defendant was under the impression, that the only effect of having the bills of 
costs taxed would be to increase his own indebtedness. Practically, he could 
not, since 1869, have taken any step at all in the matter without quarrelling 
with his own attorney, anS we do not think that, under such circumstaxMses, 

we ought to infer acquiescence from the delay. 

• 

Nor are we satisfied that by the bare offer to have the bills taxed, and 
the rejection by the defendant of that offer, the defendant has lost that right, 
which he origirially had, to have [484] the bills 'taxed. We cannot now say 
what the result of a taxation would have been. Possibly it might have been 
advantageous to the defendant, possibly not. But we think it would be 
dangerous if we were to sanction the notion that an attorney, by making such 
an offer as this to his client at a time when the client was in difficulties, and he 
was just about to lend the client money, put himself in any better position. 
We think that, as between attorney and client, such an offer ought to carry 
very little weight. We do not at all intend to say, that the offer was not in this 
case made bond fide ; but, under all the circumstances, we do not think the 
refusal of it ought to deprive the defendant of his right to tax. 

It was suggested that if we sent these bills to be taxed in tbe ordinary 
way, the defendant might be pfft in a much better position than he would have 
been if he had had them taxed in 1869, some of the bills being for work do^ 
in 1864 and 1865 in suits long ago concluded ; so that it might be extrei 
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diflBculfc for the plaintiff now to prove every item in these bills. We do not 
apprehend any real difficulty upon this point, having regard to the practice 
which we understand to prevail in the Taxing Master’s office. 

The lapse of time is a circumstance which, like any ether circumstance, 
the Begistrar would take into consideration, and if his decision should not be 
satisfactory in any particular case, the parties will be at liberty to objdbt to it, 
and the matter will then be referred to the opinion of the Court. # 

The decree of Mr. Justice KENNEDY will, therefore, be varied by directing 
that, in taking the account upon the mortgages, interest be calculated at 10 per 
cent, in lieu of the rate mentioned in the mortgages ; the account up to 13{^h 
October 1871 being made up with annual rests, and that the plaintiffs bills of 
costs be taxed in the usual way. In all other respects the decree will be 
affirmed. 

As regards costs, we think the defendant is entitled to have the costs of 
this appeal on scale 2. If the defendant had been challenging these transactions 
as plaintiff, he would have got his costs, as having substantially succeeded ; and 
we do not see how his position is practically altered because he happens to be 
[486] a defendant. He has also succeeded in the appeal. The costs subse- 
quent to the decree, other than the costs of taxation, will be added to the 
amount found to be due in the usual way. The costs of taxation will follow 
the result of the taxation according to the rule. 

Six months’ time will be allowed from the date of the decree fot taxing 
the accounts. 

Decree varied. 

Attorneys for the Appellant : Messrs. Mitter and Bhunjo, 

The Respondent in person. 


NOTES. 

[ ATTORNEY AND CL1ENT~RE-0PEN1N0 OF SETTLED ACCOUNTS— 

In ShaDiaWione Dutt v. Lakshimnni, (19C8)36Cal.,498. a somewhat similar case, this 
case was distinguished (see 502—507) on the ground among others of the client having had 
independent legal advice and the attorney having more than made an oifer to get the bills 
taxed : — The case of <-1 Cal. 473 “ indeed proceeded on the special circumstances of the case 
rather than laid down any general principle of law.** J 

L8Cal.48B] 

The 8th and 9th January and 11th. February, 1878. 

• Present : 

Sir Eichard Garth, *Kt.,0hikp Justice, and Mr. Justice Markby, 

Wood 

versus 

Wood. 

[=^1 C. L. R. 888.1 

Divorce Act (Act IV of 1869) — Suit for Dissolution of Marriage — 
Adultery — Desertion. 

In a suit by a wife for a dissolution of her marriage on the ground of her husband’s 
adultery and desertion, the Idultery was proved, and it was found that the wife, notwith- 
standing the gross misconduct of her husband, continued to live with him for some years, 
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during which time she supported her husband and herself by her own earnings^ he contributing 
nothing to her support ; that eventually, under the pressure of pecuniary difficulties brought 
about by her husband’s extravagance and dissolute habits, they came to an arrangement, by 
which she went to livo^ith her friends and^he resided at his mother’s house, until they could 
again find means to provide a common house ; that for two years previously to the separation, 
though they had lived together, no conjugal intercourse owing to thehusband’s misconduct had 
taken^place between them ; that he left his mother’s house without telling his wife where he 
was going, and subsequently went to Madras, whore he had since resided. Held in the Court 
below following the case of Fitzgerald v. Fitzgerald (L. "R., 1 P. & D., 694), that the 
separation havihg originally been by mutual consent, desertion could not take place until 
ccfiiabitation had been resumed ; desertion not being proved, the wife was only entitled to a 
decree forj'udicial separation. Held in appeal that the separation not being brought about by 
the act of the wife, but by the husband’s misconduct, distinguished the case from that of 
Fitzgerald v. Fitzgerald (L. R., 1 P. & D., 694.), and that, under the circumstances, the 
desertion was [ 486 ] proved, and the petitioner was entitled to a decree for a dissolution of 
marriage. 

Appeal from a decree of KENNEDY, J., dated the 15th August 1877. 

This was a suit brought by a wife for a dissolution of marriage on the 
ground of her husband’s adultery and desertion. The suit was heard as an 
undefended case, and at the hearing, the adultery, which was alleged to have 
been committed in 1864 and 1869 in Calcutta, and in 1875 at Madras, was 
fully proved ; but the learned Judge did not consider the desertion to be estab- 
lished, and gave a decree only for a judicial separation. 

•the parties were married in 1856, and lived together until 1871 ; but since 
1869, the respondent had not contributed to his wife's support, and she had 
maintained herself and him by keeping pupils ; she and her husband residing 
in Joratallao Street until 1870, when a distress having been put in for rent, 
they left and went to live in Circular Eoad ; but pecuniary pressure forced 
them to give up that house, and by arrangement between them, she went to 
live with her family in Calcutta, and he to his mother’s in Calcutta. The 
petitioner stated that, for two years previously to February 1871, the respond- 
ent had ceased to have conjugal intercourse with her. The alleged desertion 
was stated to have taken place in March 1872, when hp left Calcutta without 
seeing or having any comu:^.unication with his wife, or making any provisionior 
her support. The suit was brought in 1877. The evidence of the petitioner 
as to thp desertion when the case first came on for hearing was as follows : 

I was married in September 1856. After my marriage we lived at 22, 
Park Street. I continued to live with my hu8band,up to 1869. I lived under the 
same roof with him up to 9th February 1871, I continued to live with him 
under the same roof, but not as his wife. That was at 17, Joratallao Street. 
He had been gradually withdrawing himself for many years from my society, and 
my own self-respect forbade I should do more than live under the same roof. We 
lived for two years under the same roof, but not as husband and wife. I 
made repeated endeavours, both by letter and in person, to induce him to 
[4873 return to me. I went from Joratallao Street to the house in Circular 
Boad^in consequence of a distress in the house. I lived in Circular Road for 
ton months. He lived in that house all the time. From Circular Road 1 
]:eturned to my family. I did so with his consent, simply because we were 
getting more and more involved, and he made so many demands on me for money 
which I could not meet. I unlerstood he was going to his mother according to 
a previous arrangement, but just before leaving, he tdld me he would not ga 
there, and refkised to tell me where he was going. He did not ask me to ^ 
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mth him. He left Calcutta in March 1872. In the interval he did not en- 
deavour to contribute to my support. I have seen him since in passing, but not to 
speak ; once at the King of Oudh’s menagerie, but nob to speak to. It was about 
a. year after in one of his , visits to Calcutta. He did not copae and speak to me. 
He has not sinoa contributed to my support in the slightest degree. I have 
never offered to go and live with him where he now is, because I expected thb 
offer from him. I could not thrust myself on him after the way in whjph he 
behaved. I have never requested or written to him to return and cohabit with 
me. After he had neglected me so long, I could not do so.” 

On this evidence it was cootended by Mr. Jackson and Mr. Trevelyg^n 
for the petitioner, that desertion had been made out, and the cases were cited 
which are referred to in the following judgment : — 

Kennedy, J. — I am very much afraid I cannot give this lady the relief she 
seeks. On her own showing there never was a time at which desertion could 
be said to have commenced. Jt is not necessary for me to express my opinion 
of the respondent’s conduct, the unfortunate lady seems to have had much to 
complain of, but differences arose and conjugal intercourse, we are told, ceased 
two years before that, which amounted to a separation. No doubt they seem 
to have lived very unhappily together. Eventually circumstances occurred, which 
compelled the husband to live apart with her consent. In fact, unless on an 
undertaking of better behaviour, or the husband seeking to [488] induce her to 
return to cohabitation, she did not seem anxious to return to cohabitation. She 
did not write, she says, because it was his part to have first written, and she 
did not seek to return. The cases cited were very strong, but of very, great 
peculiarity. I think we have got the true principle laid down in Fitzgerald 
V. Fitzgerald (L. E., 1 P. & D., 694) and Wardy, Ward (1 Swab. Trist., 185). 
In Fitzgerald v. Fitzgerald (L. E., 1 P, &D., 694), in which the conduct of the 
husband seems to have been as bad as bad could be, the principle is laid down in 
the placitum that ** no one can desert who does not actually and willingly bring 
to an end an existing state of cohabitation. If the state of cohabitation has 
already ceased to exist, whether by the adverse act of husband or wife, or even 
by the mutual consent of both, desertion becomes impossible to either, at least 
until their common life and home have been resumed. The refusal by either 
of the request of the other to resume conjugal relations does not constitute the 
offence of desertion.” 

Therefore, the suggestion I threw out in the argument of converting the 
original separation into desertion by a requisition to resume conjugal relations 
would seem not to be well founded law. In the case of Fitzgerald v. Fitzgerald 
(L. B., 1 P. & ])., 694) the ^acts were as bad as anything could be. That 
placitum seems fully bofne out by the judgment of the Court. The Judge 
Ordinary says : '‘Putting the facts in the most favourable light for Mrs, 
Fitzgerald, it would, I presume, be argued thus after the first suit was at an 
end. Major Fitzgerald might at any time have demanded cohabitation of his 
wife. She was not unwilling to return to him, and if she had been, the law 
would have compelled her ; but he made no such demand, therefore he wilfully 
kept apart from her, therefore he deserted her. If, indeed, keeping apart from 
a wife who has voluntarily quitted her husband against his will, and withdrawn 
from cohabitation, is the same thing as deserting her, the argument must 
prevail. But I cannot think that it is. It is one thing to make a breach, it is 
another to refrain from attempts to heal it. Desertion means abandonment, 
and implies an active vpthdrawal from a [489 J cohabitation that exists. The 
word carries with it an idea of forsaking or leaving ; is hardly satisfied by the 
negative position of standing apart.” 
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There was a rehearing applied for. The Court retained the same opinion 
as before. We thus have it established that no one can desert who does not 
actively and wilfully bring to an end an existing state of cohabitation, which 
certainly does not^seem to have occurred. Possibly it might be held, under 
the circumstances of this case, that a call to renew cohabitation might convert 
the separation into desertion, but I think it would be dangerous for the peti- 
tionejr to try it, as, if acceded to, it would certainly condone the prior offences, 
and disentitle this unfortunate lady even to judicial separation. In Ward v. 
Ward (1 Swab, and Trist., 185), COCKBURN, O.J., and the Judge Ordinary 
were sitting tbgether. CoCKBURN, C.J., says, the evidence raises a doubt as to 
the desertion. If disagreements and quarrels took place, and both parties were 
bound over to keep the peace, can you treat a subsequent separation as deser- 
tioi> ? Suppose an arrangement had been made by the advice of the Police 
Magistrate to separate by mutual consent. Though the husband may have left 
her, yet if there were a corresponding animus on the part of the wife, if she 
were a party to his leaving and consented to it, that would not constitute 
desertion. The act of desertion must be done against the will of the wife. 

Again, there is the case of Townsend v. Townsend (L. R., 3 P. & M., 129), 
where the original separation being involuntary in consequence of fear of arrest, 
it was held not to be a desertion. Here it was involuntary from want of means, 
and in consequence of that pressure assented to by the petitioner. 1 think, 
therefore, that having regard to those decisions I should not be justified in 
pronouncing for a dissolution. But the petitioner is clearly entitled to a judicial 
separation. I shall not, however, give a final decision that the petitioner may 
determine whether she will take the opinion of another Court, or whether she 
will try the effect of such a notice as 1 suggested. 

The case came on again on the 6th of August for further [490] hearing 
to establish the desertion, and evidence was given by the petitioner, which, as 
far as material, was as follows : 

T had laid by several things to use again for house-keeping. We certainly 
had not given up all idea of living together again. There were some articles 
of plated- ware and door screens, things of that sort e;^pensive to buy again. 
My husband wrote for them to raise money. I gave over the plated things to 
my husband on his letter. 1 was not aware of his going at the time he went 
to Madras. 1 would certainly have joined him at Madras'if he had asked me. 
The separation from my husband in bouse was entirely caused by pecuniary 
pressure on us both. In consequence of that pecuniary pressure it was a joint 
arrangement that I should live with ray family, and he with his mother. I 
consented to the arrangement till my husband could get a berth, and again 
offer me a home. If he had asked me to go to him at Madras, I certainly 
would have done so without any pledge of better behaviour from him. 

Kennedy, J.— Possibly, if Mr. Jackson's very able argument had been 
addressed to me before I had occasion to consider the case and had formed a 
deliberate opinion, I might have given judgment in favour of his client, but when 
I gave my former judgment I had thoroughly convinced myself, at least by 
examination of all the decisions bearing on the subject, that there was not in 
this case what amounted to desertion ; and I still retain this opinion. I had 
not intended to permit further argument, but the petitioner having applied for 
leave to put further evidence on the record, f postponed the case for that pur- 
pose, and I then did not wish to prevent Mr. Jackson calling my attention.'tp 
his view of the authorities. 
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Naturally the Court before whom this question had come were anxious 
rashly to avoid laying down a general principle^ and as much as possible relied 
on the special circumstances in each case as constituting desertion or prevent- 
ing the separation from taking that charalcter ; but in Fitj^gerald v. Fitzgerald 
(L. E., 1 P. & D., 694) the Judge Ordinary does lay down, in unmistakeable 
terms, a principle, which I think I am bound to accept even if it^did n3t 
[Ml] commend itself to my mind as correct. He says, “ no one can yiesert 
who does not actively and wilfully bring to an end an existing state of cohabi- 
tation.” He explains, as I understand him, that mere absence does not 
necessarily cause a breach of cohabitation ; that there may be cases in which, as 
in Williams v. Williams (3 Swab. & Trist., 547), there was personal severante, 
but what may be called constructive cohabitation ; but I do not see that the 
present case is brought within them. Townsend v. Townsend (L. E., ’6 P. 
& M., 129) shows the withdrawal from the wife’s society under pressure of 
circumstances is not abandonment against her will, and even if, in spite of the 
language in Fitzgerald v. Fitzgerald (L. E., 1 P. & D., 694), any subsequent 
events ma:^ change the original separation into desertion, I do not find anything 
to bring this within them, as they are explained in Fitzgerald v. bitzgerald 
(L. E., 1 P. & D., 694), and to make me believe that the cohabitation was 
merely suspended. 

On the contrary, in this case, this unfortunate lady had suffered long and 
much from her husband’s misconduct. Conjugal cohabitation, in its full sense, 
had ceased for two years before there had been a severance of residence by 
mutual consent Caused by the pressure of circumstances, and I cannot help 
believing that she must unconsciously overrate her wish to return to cohabitation, 
when one sees the earlier statements in her first examination, and her desorii)tion 
of her attempts to reclaim him, which forcibly brought to my mind the case of 
Adriana in the Comedy of Errors. I cannot get over the express language of Lord 
Penzance in Fitzgeralds. Fitzgerald (L. E., 1 P. & D., 694) : “ If the state of 
cohabitation has already ceased to exist, whether by the adverse act of husband 
or wife, or even by the mutual consent of both, desertion, in my judgment, 
becomes impossible to either, at least until their common life and home have 
been resumed.” 

If, however, this, opinion of mine be erroneous, my error maybe corrected 
by the Court of Appeal, and I have therefore aff orded this lady the fullest oppor- 
tunity of bringing upon the record every fact deemed material by her advisers. 

The petitioner appealed from the decree which gave her merely ^ decree 
for a judicial separation, on the ground that the [492] evidence was sufficient 
to establish desertion withopt reasonable excuse for two years and upwards, 
and that therefore the decree should have been one for dissolution of the 
marriage. 

Mr. Jackson and Mr. Trevelyan for the Appellant. 

The following oases were cited : — Fitzgerald v. F\tzgerald (L. E., 1 P. & 
D., 694), Haviland v. Haviland (32 L. J., P. & M., 65), Gatehouse v. Gate- 
house (L. E., 1 P. & D., 331), Meara v, Meara (35 L. J., P. & M., 33), Gudlip 
v. Cudlip (27 L. J., P. & M., 64), Lowes. Lowe (unreported), Graves v. Graves 
(33 L. J., P. M. & Adm., 66), Williams v. Williams (3 Swab. & Tristf, 547), 
and Gibson v. Gibson (29 L. J., P. & M., 25). 

The judgment of the Court (Garth, C. J., and Markby, J.) was 
delivered by 4, 

Garth, C. J. — In this case the parties were married in September 1856, 
the petitioner being then about 15 years of age. Thev lived together, in Calcutta. 
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for some years after the marriage, but had no children. In October 1864, the 
petitioner discovered that the respondent had committed adultery with her 
ayah. She did not on this account withdraw from cohabitation with the 
respondent, but fr^ra that time the respondent treated her with neglect. 
About this time she began to support herself by teaching in a school, and 
in 1869,*' in consequence of his constant absence until a late hour at night, 
she ceased to have sexual intercourse with him. They continued, however, to 
live together, and there is no reason to suppose that the husband was desirous 
of renewing the intercourse. On the contrary, she states, and this is not denied, 
that at this time her husband wholly neglected her. During this time also the 
respondent contributed nothing to the support of the petitioner, and frequently 
made demands for money upon lier for his own purposes. They became involved, 
and4n 1871, were obliged to give up the house in Circular Read, in which they 
then resided. [M3] The petitionei then proposed that they should take a smaller 
house, which they could have done ; l)ut the respondent refused to sign any lease, 
and it was then, under the pressure of pecuniary difticulties, that they arranged 
that he should go to his mother’s house until they could find means to provide 
a home. Whilst he was at his mother’s house, she visited him twice, but he 
treated her with the greatest indifference. When the house in Circular Road 
was given up, the wife had retained sundry articles of furniture with a view 
to the possibility of their living together again, but the husband had them 
sold, and the proceeds were spent by him. He afterwards left his mother’s 
house, and refused to tell his wife where he was going. In 1872, without any 
communication with his wife, ho left Calcutta for Madras, where he has since 
resided, and has been guilty of frequent acts ot adultery. He has occasionally 
visited Calcutta, and she once saw him, but only in public. On this occasion 
she did not speak to him, nor he to her. From 1869 down to the present 
time, the petitioner has resided in Calcutta, and the respondent has contributed 
nothing to her support. ^ 

There being no doubt as to the adultery, the only question is as to the 
desertion. The learned Judge of the Court below thought that he was 
compelled, upon the authority of the case of Fitzgerald v. Fitzgerald (L. R., 
1 P. & D., 694), to hold that in this case there had been no desertion, because 
the separation in 1871 was assented to by the wife. 

Now, we do not for a moment dispute the proposition that either where the 
separation is the act of the wife, or where the wife of her own free will assents 
to a complete separation, there can be no desertion ; nor, until husband and 
wife have again cohabited, can subsequent conduct transform what was a 
voluntary separation into desertion by the husband. But we think this is not 
a case of that kind. In the case of Fitzgerald v. Fitzgerald (L, R., 1 P. & D., 
694), upon which the learned Judge relied, the separation took place by the 
act of the wife alone, not in obedience to any external necessity, but for the express 
purpose of avoiding continued intercourse; and intercourse was not merely 
suspended by her, hut put an end to. It is upon these grounds that 
[484] Lord Penzance considered the desertion in that case to be the act of 
the wife. But here the case is whollv different. The wife, notwithstanding 
the gross misconduct of her husband, continued to live with him for seven 
years, during the latter years struggling, by her own earnings, to keep up a 
house for herself and him, whilst he did nothing. Even when at last she was 
compelled by their debts, and his refusal to enable her to take a smaller house, 
to separate from him, she did all she could to prevenf an entire separation, 
and to make it practicable for them to live together again. But she was thwarted ; 
in these attempts by her husband ; he sold the little furniture she had saved ; 
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he repelled her visits ; and at last he refused to let her know where he was 
to be found. No doubt, after he left Calcutta for Madras, she made no further 
attempt to go to him or to induce him to return. But we think she had done, 
not only all that any woman could be Reasonably expected to do, but from a 
legal point of view, enough to show that the separation^ was neither brought 
about by her, nor in accordance with her wishes. It may indeed be truethfi.t 
the respondent would have been perfectly willing to go on living with’ the peti- 
tioner, if she could have earned enough money for them botli, whilst he 
remained in idleness ; and as long as she could do this, she was also willing, in 
spite of his misconduct, to live with him, even upon these terms.* But we think 
it is clear from his conduct, immediately after they gave up house in 1871, ^.nd 
subsequently, that when he found his wife could not support him, he was desirous 
to be rid of her altogether. After they had been compelled by difficulties of his 
own creating to live apart, he was bound to keep up with her sucli intercourse 
as the nature of the case admitted : but this, in our opinion, ho distinctly 
refused to do. 

When the case was being argued, we were disposed to think, th«.t the 
petitioner having for two years withdrawn from conjugal intercourse with the 
respondent, she could not afterwards complain that her husband had deserted 
her ; but it is clear that this withdrawal was brought about entirely by the 
husband’s misconduct, and that it was a matter to which he on his part was 
wholly indifferent. 

[495] We cannot find any authority that a withdrawal under such 
circumstances disentitles a wife to charge lier husband with desertion. 

We think, therefore, that we ought to grant a decree nisi for a dissolution 
of the marriage, instead of a judicial separation, and that the petitioner should 
have her costs in both Courts on scale 2. 

Appeal alloioed. 

Attorn^ for the Appellant : Mr. Fink, 

NOTES. 

[DIVORCE— DESERTION— THE RULE IN FITZGERALD t?. FITZGERALD— 

A parallel case is that of Huxiable v. Buxtable (1899) 68 L. J. P., 83, whore at 1J)«^ 
inception there was an iflgrocment to live apart until sufficient was saved to find a home. 

Desertion is a question of fact : — Duckworth (1889) 5 I. L. R., 608. 

The rule in Fitzgerald v. Fitzgerald has been explained in Kay v. Kay (1904) P. 382 ; 
Bradshaw v. Bradshaw (mi) P. 24 ; It. V. Leresche (18ei)2Q. B.,«18C. A., * 

This case was followed in (1878) i Cal., 260] 
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THE BMFBESS V. 


[8 Oal. 196] 

APPELLATE CRIMINAL. 

The 22nd 'March, 1878. 

Present : 

Mb. Justice L. S. .Iackson and Mb. Justice Cunningham. 

V 

The Empress 
versus 

‘Kudrutoollah and others/ 

I C. L. R. 2 1 ^ 

Practice — Committal for trial after charge has been drawn up - Criminal 
Procedure Code (Act X, 1872), ss, 4, 220^ 221 . 

Section 221, 1 of the Criminal Procedure Code authorizes a Magistrate, after-a charge has 
been drawn up, to stop further proceedings, and commit for trial. 

Although the explanation to s, 220 provides that, if a charge is drawn up, the prisoner must 
be either convicted or acquitted, it docs not require that the conviction or acquittal should be 
by the Magistrate who drew the charge. 

The prisoners were charged with rioting under s. 147 of the Penal Code. 

The facts of the case, and the reasons for the reference, sufficiently appear 
from the order of the Sessions Judge referring it to the High Court, and which 
ran as follows : — 

At the sitting of the Court for the trial ol this ease an illegality was 
“ apparent on the very face of the commitment. It appears that the Joint Magis- 
“ trate has gone through the case and all but decided it, bavins drawn up a 
“ charge, examined the witnesses for the defence, and recorded tw5 judgments, 
or a judgment with a postscript, the former dated 29th December 1877, and 
the latter dated 18th January 1878. On this last date the Joint Magistrate 
records an order that the charge [ 496 ] which he had himself drawn up was 
cancelled, and that the prisoners were committed to the Sessions. This I 
hold that the Joint Magistrate had no power to do. * Having drawn up a 
'' charge, the Joint Magistrate was bound to convict or acquit. He bad no 
“ third course open to him, vide explanation, s. 220, Criminal Procedure Code. 

It oanaot be contended that s. 221 helps the Joint Magistrate, because it is 
** clear that the two sections must be read together. It cannot be said that 
“ s. 221 justified a procedure which s. 220 distinctly precludes ; and there is all 
the more reason for this when it is borne in mind* that the explanation to 
‘‘s. 220 is altogether new in the Criminal Procedure Code. Clearly then the 
** Legislature knew what they were about, and they could hardly, with their 

* Criminal Beference, No. 17 of 1878, from the order uf H. C. Sutherland, Esq., Sessions 
Judge of Zilla Backergunge, dated the 13th March 1878. 

t [8eot 221;— In any trial before a Magistrate, in whioh it may appear at any stage of the 
proceedings that from any cause, the case is one which the 
How the Magistrate is Magistrate is not competent to try, or one which, in the opinion 
to prod^d when, after of such Magistrate, ought to be tried by the Court of Session or 
commencement of trial, High Court, the Magistrate shall stop further proceedings under 
he finds the case beyond this chapter, and shall, when he either cannot or ought not to 
his jurisdiction. make the accused person over to an officer empowered under 

section thiry-six, commit the prisoner under the provisions here- 
inbefo:!^ contained^ If Buch Magistrate is not empowered to comniit ho shall proceed under, 
section forty-five. J ^ 
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eyos open, have introduced the explana]|ion to s. 220 providing that if a 
charge is drawn up the prisoner must be either acquitted or convicted, and go 
on in s. 221 to provide a third course for Magistrates to follow. I hold then 
** that, by 4ihe words 'at any stage of the triDl,’ in 8.221, the Legislature fully and 
" deliberately intended that the explanation in the previous section should 
" be followed and read consistently, and read to mean at any stagesbefore * 
" the Magistrate had drawn up a charge. ^ 

There is a further difficulty in the case. The Joint Magistrate has only 
“ committed on the same charge on which he had previously charged the 
prisoners as triable before him. The necessity for the commitment is not, 

“ therefore, apparent. * ^ 

“ I have searched in vain for any reported case to throw light on the 
" present difficulty. I certainly never before heard of a Magistrate cancelling a 
" charge once made. 

“ The case must bo referred to the High Court under s. 197, explanation, 

" Criminal Procedure Code, in order that the Joint Magistrate’s commitment 
“ may be quashed.” 

No one appeared upon the hearing of the reference, and the judgment of 
the Court was delivered by 

Jackson, J, — " Trial,” according to the definition in s. 4 of the Criminal 
Procedure Code, means "the proceedings taken in Court after a charge has been 
drawn up.” It is clear, therefore, that s. 221 of the Criminal Procedure Code, which 
[497] follows 8. 220, authorizes a Magistrate, although a charge may have been 
drawn up, to stop further proceedings and commit for trial : for this purpose 
s. 221 may be regarded as a proviso to s. 220. It may-be added that, though the 
explanation to s. 220 provides that if a charge is drawn up, the prisoner must 
be either convicted or acquitted, it does not require that the conviction or 
acquittal should be by the Magistrate who drew it. 

We see no^reaeon, therefore, to quash the commitment. 

NOTES. 

[CRIMINAL PROCEDURE- COMMITTAL AFTER DRAWING UP CHARGE— 

See the Criminal Procedure Code, 1898, secs. 847 and 258, tho provisions of which arc 
substantially the same as t&ose in the Criminal Procedure Code of 1872.] 
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^ •[ 8 Cal. m ] 

APPELLATE CIVIL. 

^ The 4fth March, lb78. 

Present : 

Mr. Justice L. S. Jackson and Mr. Justice Cunningham. 

The EmproBfi 
versus 

'Butto Krisfco Doss and another. 

Public Servant — Penal Code, ss, 21 and 109, 

A person appointed by the Government Solicitor, with the approval of Government, and 
under an arrangement made by the Governor-General in Oounoil, to act as Prosecutor in the 
Calcutta Police Courts, is a public servant within the meaning of s. 21 of the Indian Penal 
Code. ** 

In this case the accused vvere charged under s. 109 of the Penal Code with 
offering a bribe to Mr. Hume, who was alleged to be a public servant. It 
would appear that Mr. Hume was appointed by the Government Solicitor, with 
the approval of the Government, and under arrangements sanctioned by the 
Governor-General in Council, to act as Government Prosecutor in the Calcutta 
Police Courts. 

The point referred by the Presidency Magistrate for the opinion of the 
High Court was, whether, under these* circumstances, Mr. Hume was to bo 
considered a public servant. 

No one appeared on the hearing of the reference, and the judgment of 
the Court was delivered by 

Jackson, J. — We think it clear that the person appointed by the Govern- 
ment Solicitor, with the approval of the Government, to act as Government 
Prosecutor, under the arrangements made by the Governo) - General in Council, 
is a public servant within the meaning of s. 21, Indian Penal Code. 

[ 498 ] APPELLATE CIVIL. ‘ 

^ The 28th No’vemUr, 1577, 

Present : 

Sir Richard Garth, Kt., Chief Justicij, and Mr. Justice Birch. 

• 

Gogon Manjy Defendant 

versus 

Kashiswary Deby and others PlaintifiPs.t 

Suit for Kabuliat — •Enhanced Bate — Presumption of Landlord's 
^ willingness to grant Pottah. 

In order to entitle a landlord to sue a tenant for a kabuliat at a certain rate of rent, he 
should either have tendered a pottah to the tenant at the rate of rent mentioned in the 

* Criminal Referonoo, No. 51 of 1878, from'JWi order passed by P. J. Marsdon., E.sq., 
Presidency Magistrate of Calcutta. ^ 

f Appeal under cl. 15 of Letters Patent against the decree of Mr. Justice WHITE, d&fed 
the 18th of July lS77,an Special Appeal Ko. 2158 of 1876. 
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kabuliat, or he should be willing to grant a pottak at that rate; and if the Court considers that 
the rent which he claims is the correct amount, it will presume that ho is ready to grant a 
pottah at that rate, and will give him a decree for the kabuliat. 

But this presumption will not hold if the Court thinks that the ratj claimed is too high ; 
and in such a case, therefore, the presumption hiving failed, the landlord will not be entitled 
to a kabuliat at such lower rate as the Court may think just, but his suit will bo dismissed. 
Qolam Mahomed v. Asmut Ali Kkan Ckoivdhry (10 W. R., F. B., 14) followed, and 
Oopeenath Jannah v. Jeteo Mollah (18 W. R., 272) dissented from. 

This was a suit for a kabuliat at an enhanced rent by the owbers of a jote 
against a ryot in occupation of the jote, who paid their share of the rent to 
each of the plaintiffs. The Court of First Instance found that the defendant 
was a ryot liable to enhancement of rent, and that he had been duly served 
with a proper notice of enhancement under Bengal Act VIII of 1869, s. 14 ; 
that enhancement was sought on the ground that tiie rent paid by the defend- 
ant was below the rate prevailing in adjacent places. It also found that the 
plaintiffs had“not estaldished that ground, and it appeared that the plaintiffs 
had not tendered a pottah to the defendant at the rate mentioned in the kahu- 
liat, nor had they expressed themselves willing to grant a pottah at that rate, 
and upon these facts dismissed the plaintiffs' suit. The Lower Appellate Court 
took evidence as to what was a proper rent to be paid, and granted [499] the 
plaintiff’ a kabuliat at that rate, which was lower than the rate claimed. 

From this decree the defendant preferred a special appeal to the High 
Court on the ground that the plaintiff's having failed to prove that they were 
entitled to a kabuliat for the enhanced rent claimed by them, their suit should 
have been dismissed, and that the Lower Appellate Court was wrong in giving a 
decree for a kabuliat for a rent which tlie plaintiff’s had not before suit expressed 
their readiness to accept. 

Baboo Kishori Mohun Roy for the Appellant. 

Baboo Sreenath Doss for the Respondents. 

This special appeal came on for hearing before WHITE, J., who confirmed the 
order of the Lower Appellate Court, and the defendant thereupon preferred the 
present appeal under cl. "16 of the Letters Patent. 

Baboo Kishori Mohun Boy for the Appellant. 

Baboo Grija Sunker Mozoo^ndar for the Respondents, * 

Garth, C. J. (Birch, J., concurring). — We think that this appeal should 
be allowed. The judgments of the Subordinate Judge, and that of Mr. Justice 
White, appear to us to be "directly opposed to the ruling of the Full Bench in 
the case of Gol-am Mohomed v. Asmut Ali Khan (10 W. R., F. B., 14). 

The grounds upon which that case proceeded, as we understand them, are 
these : that in order to entitle a landlord to sue a tenant for kabuliat at a 
certain rent, he should either have tendered to the tenant a pottah at the rate 
of rent mentioned in the kabuliat, or he should be willing to grant a pottah at 
that rate ; and when he brings a suit against his tenant for a kabuliat ^at a 
certain rent, it must be presumed that he is ready to grant a pottah at that rate. 
That presumption would enable him to succeed in his suit, if the Court 
considers that the rent which he claims is the correct amount. But if the 
[500] Court thinks that he is not entitled to a kabuliat at the rate claimed, 
but at a lower rate, then* it is plain that no presumption can be made in 
favour of his having been willing to grant a pottah at that lower rate. On the 
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dontrary, the fact that he has attempted by legal proceedings to enforce the pay- 
ment of the higher rent, raises a presumption that he would not have been 
Content, when he brought his suit, to accept a kabuliat at the lower rate. 

He is, therefcffre, not entitled to a decree for a kabuliat at the smaller rate, 

^ because the Court cannot presume that he would have granted a potfcah at 
that r&te. 

^ This is the ground upon which, as we understand it, the judgment of the 
Full Bench proceeds, and it had since certainly been acted upon in that sense 
in many other instances. 

r It appears to us, *that the case of Gopeenath Jannah v. Jeteo MollaJc (18 
W. E., 272), decided by Mr. Justice Kemp and Mr. Justice Glovbr, is not in 
accordance with the rule laid down by the Full Bench, and that we are, there- 
fore, justified in dissenting from it. 

It has been contended before us that it is the same thing whether the 
landlord sues for enhanced rent simpliciter^ or sues for a kabuliat at an 
enhanced rate. But that is not so. When a landlord, after n6tice, sues for 
enhanced rent, the Court may give him a lower rate of enhanced rent than that 
which he claims, because in such a suit it is not necessary that the landlord’s 
willingness to grant a pottah at the rent demanded should be proved or 
presumed, and when in that suit the proper amount of rent has been ascertained 
and fixed between the parties, the landlord may safely demand from the tenant 
a kabuliat at that rate, and sue him for it. 

This distinction between suits for enhanced rent and suits for a kabuliat 
at enhanced rent, appears to us to be clearly pointed out by the Chief Justice 
in the Full Bench case. 

For these reasons we consider that the Subordinate Judge was wrong ; and 
we consider that, in a suit of this nature, no distinction can be drawn between 
cases in which a kabuliat is demanded after notice and cases in which no such 
notice is [SOI] given. The judgments of both the Appellate Courts will be 
reversed, and the judgment of the First Court restored, with costs in each Court. 

Appeal allowed. 


NOTES. 

[The principle of this case has no application whore the parties having referred the 
matters in dispute to arbitration the award validly given was for a rate of rent less than 
what \fas claimed in the plaint. In such case the suit for kabuliat should be decreed ; — 
(1880) 6 Cal., 251.] 


1016 



BEBB4 IiAIilt Sk, «. BABIKUKM 18 SA BIBBB [1879] tt.fi. 8 Cal. 808 
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APPELLATE CIVIL. 

The 18th JanuAry, 1878, 

Pbesbnt : 

Sib Richard Gabth, Kt., Chief Justice, and Mb. Justice BiUch. 

Heera Lall Pramaaick and others Plaintiffs 

versus . 

Barikunnissa Bibee Defendant. 

[ := 1 0. L. R. B96 ] 

Evidence Act (1 of 1 872), ss. 101, 103, 106 — Onus of proof. 

In tho year 1863, the plaintiff brought a resumption suit against A, in respect of the 
lands in dispute in this case, upon the ground that she was holding them by an invalid 
lakheraj title, and obtained a decree. After some years the plaintiff brought the present suit 
against B, who derived her title through A, to have the rent assessed. B pleaded by way of 
bar to the jurisdiction, that the lakheraj grant, under which A claimed, was made previously 
to 1790. Held, that the onus of proving this plea was upon B. 

Baboo Gooroodass Barter jee for the Appellants. 

Mr. II. E. Mendies for the Eespondent. 

The facts material to the point decided in this appeal were sufficiently 
stated in the judgment of the Court, which was delivered by 

Garth, C. J. — So far as the merits of this case are concerned, we are not 
called upon here to adjudicate upon them. The Munsif has determined the 
rate of rent which is payable by the defendant, and the District Judge, in his 
judgment; of the I4th February 1877, says, that as regards the Munsifs deci- 
sion on remand, in which the merits of the case were discussed and settled, the 
appellant did not raise any question before him. 

The only point, therefore, which could be', or has in fact been, raised on 
special appeal in this Court is that of jurisdiction, [502] which was determined 
in a former judgment of tho Officiating Judge, dated the 13th of May 1876, in 
favour of the plaintitf. That judgment has been reversed by the learned 
Judge of this Court, and we have to consider the correctness of his judgment 
upon that point only. ^ 

The question arises in this way. The plaintiffs, in the year 1862, brought 
a resumption suit against the defendant’s mother (under whom the defendant 
claims) in respect of the land*in dispute, upon the ground that she was holding 
them by an invalid lakheraj title. The defendant in that suit contested the 
claim, but the plaintiff obtained a decree. 

It does not appear from the proceedings in that suit, whether the lakheraj 
grant under which the defendant claimed, was before or after the year 1790 ; 
but it was distinctly stated in the decree, that the plaintiff (the decree-holder) 
was entitled to assess the property. 

The plaintiff then, after a lapse of some years, brought this suit against 
the present defendant (who claimed under the defendant in the resumption 
suit) to have the rent assessed, and the defendant then set up (by way of plea 
to the jurisdiction of the Civil Court) that the lakheraj grant under which the 
defendant in the resumption suit claimed, was previous to 1790. 

* Appeal under ol. 15 of the Lebters Patent against the decree of Mr. Justice AINBLIE, 
dated the 1st August 1877, in Special Ajppeal No. 967 of 1877. 
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The Munsif, aooordingly, framed the ninth issue in the case in these 
words : “ Whether the resumed lakheraj was of anterior date to the Ist of 

December 1790 ? 

The Munsif oc^sidered that the' onus of proving the negative of this issue 
.was upon the plaintififs, apparently because he thought that the plaintiffs ought 
to prove that the Civil Court had jurisdiction to try the suit, and as the plain- 
tiffs did not prove the negative of the issue, the Munsif dismissed the suit. 

On appeal, the Officiating Judge reversed the Munsif’s decision, and 
remanded the case to be tried upon the merits. He considered that the case of 
Bani Shama Soond&ree ‘v. iSiiul Khan (8 B. L. E., App. 85 ; S. C., 16 W. B., 
474j was an authority in the plaintiff's favour, and that the onus of proving 
the ninth issue lay upon the defendant. 

On special appeal the learned Judge of this Court thought the Officiating 
Judge was wrong, and he restored the Munsif’s [303] first judgment, upon the 
ground, that as the jurisdiction of the Court to entertain the suit had been 
impugned, it was for the plaintiff to prove that the Court had jurisdiction. 

After fully considering the point, we are unable to agree in the learned 
Judge’s conclusion. The objection made to the jurisdiction of the Court was 
raised affirmatively by the defendant, by a statement, that the lakheraj 
grant was previous to 1790. The affirmative of the ninth issue, which was 
framed to meet that allegation, was asserted by the defendant, and by the 101st ' 
and 103rd t sections of the Evidence Act, the burthen of proving any particular 
fact in issue lies upon the party who asserts that fact. 


Moreover, in this case, the rule laid down in s. 106 I of the Evidence Act 
is in favour of the plaintifis' view, because if the defendant and her ancestors 
held and claimed to hold this property under a lakheraj grant, the terms and 


• [Sec. 101 : — Whoever desires any Court to give judgment as to any legal right or 
j, j f T> of liability dependent on the existence of facts which he asserts, 

ur en o pro . must prove that these facts exist. 

When a person is bound to prove the existence of any fact, it is said that the burden of 
proof lies on" that person. 

Illustrations, 


(а) A de.sires a Court to give judgment that B shall be punished for a crime which A 
says B has committed. A must prove that B has committed the crime. 

(б) A desires a Court to give judgment that he is entitled to certain land in the posses- 
sion of JB by reason of facts which he asserts and which B denies to be true. 

A must prove the existence of those facts.] 


t [Sec. 103 : — The burden of proof as to any particular fact 
Burden of proof as to lies on that person who wishes the Court to believe in its exis- 
any particular fact. tence, unless it is provided by any law that the proof of that 

fact shall lie on any particular person. 


Illustratums. 


(a) A prosecutes B for theft, and wishes the Court to believe that B admitted the theft 
to C, A must prove the admission. 

B wishes the Court to believe that, at the time in question, he was elsewhere. He must 
prove it.] 

Burden of proving fact es- J [Sec. 106 ; — When any fact is especially within the know- 
peoially within knowledge, ledge of any person, the burden of proving that fact is upon him. 

lllmtrationa. 


{a) When a person does an act with some intention other than that which the character 
and circumstances of the act suggest, the burden of proving that intention is upon 
him. * 

{b) A is charged with travelling on a railway without ticket. The burden of proving that 
he hod a ticket is on him.] * 
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the date of that grant would certainly be rather within the knowledge of the 
defendant than of the plaintiff. 

It is perfectly true, as observed by the learned Judge, that if the grant had 
in fact been made previously to 1790, the Collector’s Gqj^rt would have had 
jurisdiction to assess the revenue upon the property (see Eeg. XIX of 1793, 
ss. 6 to 9). But this fact raises no presumption in favour of the granip having 
been made prior to 1790. On the contrary, if any presumption were J?o be 
made as regards jurisdiction, it would be in favour of the ordinary and general 
tribunals of the country, to the exclusion of any special jurisdiction exercised 
under a particular statute by the Collector, and if any presumption could be 
made in this case from the proceedings in fche resumption suit, it woufd 
certainly be in favour of the plaintiff, because the decree in that suit contains 
a declaration ** that the plaintiff is entitled to assess the lands.” 

We think, therefore, that having regard to the rules laid down by the 
Evidence Act, as well as to the general law and the circumstances of this 
particular case, the onus of proving the affirmative of the ninth issue was upon 
the defendant. 

[504] The judgment of the High Court will, therefore, he reversed, and 
the judgment of the District Court restored with costs in both Courts. 

Appeal allov)ed. 


[8 Gal. 504] 

APPELLATE CIVIL. 


The 26th t ebmary, 187H, 

Present : 

Mr. Justice L. S. Jackson and Mr. Justice Cunningham. 


Ohunder Nath Chowdhry Plaintiff 

versus 

Tirthanund Thakoor and another Defendants.'’' 


[ = 2 C. L. R. 147 ] 

Suit for possession — Fraud — Limitation Act JX of 187 f sckcd. n, art, ,9.0- - 
Sale for arrears of Government revenue. 

Article 96t of second schedule to Act IX of 1871 was not intended to apply to suits for 
possession of immoveable property when fraud is merely a part of the machinery by which 
the defendant has kept the plaintiff out of possession. That article has reference to oases where 
a party has been fraudulently induced to outer into some transaction, execute some deed, 
or do some other act, and desires to be relieved from the consequences of such act. 

This was a suit for possession of certain lands. One Jaggadanund, the 
paternal grandfather of the plaintiff, and Nobo Kishore, were uterine brothers, 
and were jointly entitled to the property in question. On the death of Nobo 

special Appeal, No. 1052 of 1877, against the decree of J. I). Ward, Esq., Judge of 
Zillah Purneah, dated the 6th April 1877, affirming the deoreo of S. Wright, Esq., Subordi- 
nate Judge of that district, dated the 10th January 1877. 


t [ Art. 95 


Descripliion of suit. 

1 

Period of 
limitation. 

• 

Time from which period begins 
to run. 

For relief on the ground* of 
fraud. 

3 years. 

When the fraud bocomosknown to 
the party wronged.] 
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Eishore, his widow Annopoorna Ghowdrain became entitled to a life-interest 
in her husband’s share of the joint estate. On the 24th Bysakh 1269 B. S. 
(6th May 1862) Annopoorna Ghowdrain granted to one Eharoo Lall Thakoor, 
the father of the first and second defendants, a patni lease of the property in 
^dispute, in which she was jointly entitled with Gournath Ghowdhry, the father 
"'of the ^plaintiff. A dispute took place, and the Gollector made a settlement with 
Gou^'nath and Annopoorna as widow of Nobo Eishore. Gournath Ghowdhry 
thereupon brought a suit contesting the validity of the patni lease, and 
by a decree of the 7th August 1867, it was declared the patni lease should 
endure only during the ^lifetime of the widow. Subsequently, on execution of a 
fhoney-decree obtained against Annopoorna Ghowdrain, the right, title, and 
interest of the judgment-debtor in the lands in [505] dispute were purchased 
by Eoomar Ali, a mooktear. Again, in execution of another money-decree 
obtained against Gournath Ghowdhry, the first defendant, caused to be sold 
and himself purchased, the reversionary right of the judgment-debtor to 
the property in which Annopoorna Ghowdrain enjoyed a life-interest 
Annopoorna Ghowdrain survived Gournath Ghowdhry, and on her death 
on 21st February 1869, Kharoo Lall, the father of the defendants, who 
had for some time previous been in sole possession of the property in 
dispute, made default, it was alleged through fraud, in the payment of Bs. 33 
^ue as Government revenue. At the Government sale the lands were purchased 
by one Shib Persaud, the third defendant, and a cousin of the other defendants. 
The plaintiff’s allegation being that such purchase was in reality made on 
behalf of the defendant himself, he, accordingly, brought this suit as heir and 
reversioner under the Hindu law after the death of Annopoorna against 
Tirthanund Thakoor, his younger brother, and Shib Persaud. The first 
two filed a joint written statement, and the third defendant, a separate one. 
In both written statements it was contended that third defendant was an 
independent person distinct from the other defendants, and had purchased the 
property for himself. They further urged that as the sale had been for arrears 
of Government revenue it could not be impeached. It further appeared that 
when defii^ult was made in payment of the Government revenue, the plaintiff 
had come forward to pay the same, but the Gollector refused to receive it. 
The Gourt of First Instance dismissed the suit on the ground that the claim was 
barred, inasmuch as the plaint under art. 95, sched. ii of Act IX of 1871, had 
not been filed within three years of the discovery of the culeged fraud. The 
Lower Appellate Gourt dismissed the appeal, holding that the Government sale 
was a fiar to all further suits. 

The plaintiff now filed a special appeal to the High Court. 

Baboo Kalimohun Dass (with him Baboo Jugxjodanund Mookerjee) for 
the Appellant. 

Baboo Oopal Lall MtUer (with him Baboos Chunder Madhub Ghose, 
Hemchunder Banerjee, and Taraknath Sen) for the Bespondents. 

[606] The judgment of the Court was delivered by 

Jackson, J. (who, after stating the facts of the case as above, and having 
obserjred that there could be no doubt that the purchase by Eoomar Ali was 
made on behalf of the first defendant, and that Annopoorna having survived 
Gournath, the purchaser of the latter’s reversionary right took nothing, 
proceeded as follows) : — 

Both the Courts below have dismissed the suit. • The Judge in the third 
paragraph of his judgment says : — It is quite unnecessary to go at length 
^ into the questiou of limitation which the Subordinate Judge has discussed; ^^it 
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‘ seems to me that the revenue sale, as a hare fact by itself, utterly bars 

* the suit. In the first place, when it occurred it may be doubted whether 
‘ Kristanund was the person responsible for the revenue, for he was merely 

* Annopoorna’s patnidar, and at the iifhtance of the father of the plaintiff, a 

* competent Court had declared that the patni title would only last for 

* Annopoorna’s lifetime. According to plaintiff’s own allegation, sh^ died oh 
‘ 21st February 1869, and the plaintiff himself was therefore rightful reve^ioner 
' in 1870, when the sale took place, and the arrear fell due. But be this as it 
I may, there is no sort of privity as between joint holders for paying their 
‘ shares of the revenue of an estate ; and whatever may have been Kristanund’s 
' motives, I do not tniuk his right to default can be questioned. The plaintiff 

* had every right and chance of coming forward and looking after himself." 

The Judge has omitted to notice that, in the first place, this property was 
unquestionably in the hands of Kharoo Lall, father of the defendant Tirthanund, 
at the time^of Annopoorna’s death. He also has forgotten that, on the occur- 
ring of the default, when the property was sold, the plaintiff came forward and 
asked to be allowed to put in the Government revenue and have the sale 
stayed, which, for what reason it is difficult to understand, the Collector 
disallowed. Now it seems clear that if the plaintiff succeeded in proving that the 
principal defendant’s father had committed default in the payment of the 
Government revenue with the view of bringing the property to be purchased 
[507] in the name of Shib Persaud for his own benefit, that would be such 
a fraud as would entitle plaintiff to the assistance of the Court, and the property 
ought to be reconveyed to the plaintiff*. But then it is said that if the 
plaintiff’s suit was brought on that ground, he ought to have come in, under 
art. 96 of the second schedule to the now repealed Limitation Act, within three 
years from the date of the fraud being known to the party wronged. It seems 
to me that that article does not apply to a case like the present. That article has 
reference to cases where a party has been fraudulently induced to enter into 
some transaction, execute some deed, or do some other 'act, and desires to be 
relieved from the consequences of those acts. In such e case he js bound to 
bring his suit within three years from the time when the fraud becomes known 
to him. In the prei^nt case, the fraud in question is merely a part of the 
machinery by whjlph, if the plaintiff’s case is true, the defendants have kept the 
plaintiff out of possession of a property to which he became entitled at the 
death of the widow Annopoorna. Becoming so entitled he was allowed by the 
usual Limitation Law twelve years from the date of his right accruing to begin 
his suit, and it certainly could not have been the intention of the Legislature 
that, whereas in an ordinary” case the plaintiff would be allowed twelve years to 
bring such a suit, his p'eriod would be cut down to three years, because, in 
addition to wrongful possession on the part of the defendants, there had been a 
gross and carefully concocted fraud. That article, consequently, does not apply 
to the present case. It seems to me, therefore, that the lower Courts ought to 
have enquired whether the facts have been as alleged by the plaintiff, — that is 
to say, whether Kharoo Lall, defendant Tirthanund’s father, had allowed the 
arrears to fall due with the fraudulent intention of subsequent purchase, and 
whether Shib Persaud is really, as contended, no other than Tirthanund him- 
— a conclusion to which, I am bound to say, the facts of the case appear 
very strongly to point — and if that be so, the plaintiff, I think, was 
undoubtedly entitled to a verdict. The case, therefore, must go back to the 
Lower Appellate Courts in order that these questions may be tried. 

Case remanded. 
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NOTES. 

[LIMITATION ACT— ART. 96 (FRAUD)— 

(a) The article does not provide for every suit in which fraud enters as an element : — 
(1878) 3 Cal., p04 ; (1897) 25 Cal., 49. 

(fc) A suit for compensation by way of damages for fraud will be within the Article : — 
•(1903) 27 Mad., 343 ; 31 Mad., 230. 

(c) .Whether in a case of fraud as in this case. Art. 95 would not be the appropriate one, 
see (1884) 6 All., 406 ; (1886) 11 Bom., 119 ; (1883) 6 All., 75 ; (1907) 34 I. A., 188. 

See also (19p7) 34 Oal., 241-^5 C.L.J., 385. 

^ (d) The fraud within the< Article is a fraud practised upon a party to the decree or a party 
to a transaction in which the fraud was committed, and not others : — (1878) 3 Cal., 
504 ; (1907) 30 Mad.. 402 ; (1907) 34 I. A., 138.] 


[808] APPELLATE CIVIL. 


The 21st December y 1877. 

Present : 

Mr. Justice Ainslie and Mr. Justice Kennedy. 

Sham Narain Singh Defendant 

versus 

Eughooburdyal Plaintiff. 


l-=l C. L. R. 843] 

Mitakshara Law - Ancestral Property —Foreclosure — Alienation. 

Until foreclosure, the vendee, under a bond of conditional sale, holds the lands, the 
subject of the bond, only as security for the money lent. 

SembU . — The effect of foreclosure is to put an end to the origidal .conditional sale and to 
make the property ah initio the immoveable property of the person who advanced the money. 

(Jtteyy.— Whether ancestral property which was moveable when it descended, but has 
been contorted into immoveable property, is not immoveable ancestral property for the 
purposes of the Mitakshara law. 

Suit to recover possession of certain lands ‘acquired by one Brij Lall 
Sahu, the grandfather of the plaintiff, under a deed of conditional mortgage 
dated the 20th February 1847. Brij Lall Sahu afterwards foreclosed the 
mortgage, and on his death his son, Bam Buksh Sahu, the father of the plain- 
tiff, instituted proceedings for and obtained possession of the lands and after- 
wards alienated them to the defendant. The plaintiff contended that such 
alienation was invalid as against himself, on the ground that the land was 
immoveable ancestral property, and therefore inalienable under Mitakshara 
law, and further that no legal necessity existed for the sale. 

The defendant, in the third paragraph of his written statement, stated 
that though the deed of conditional sale, dated 20th February 1847, was 

* Special Appeal, No. 708 of 1877, against the decree of E. Giey, Esq., Officiating Judge 
of Zilla Patna, dated the 15th of January 1877, reversing the decree of Baboo Matadin Roy 
Bahadur, Subordinate Judge of that district, dated the 29th of May 1876. 
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executed in favour of Brij Lall Sahu, father of Bam Buksb Sahu, yet the 
" property in suit had not become the right and interest of the plaintiff's 
** grandfather during his lifetime. Eventually Bam Buksh Sahu, father of 
** the plaintiff, instituted a suit, and withT great labour, e3y)ense and exertion, 
“ acquired the property in suit." 

The Court of First Instance dismissed the plaintiff’s claim. 

[d09] The Lower Appellate Court held that the property in suit was 
ancestral property, and that, inasmuch as the defendant had failed to give proof 
of legal necessity for the alienation, the appeal must be allowed.* The learned 
Judge was also of opinion that Girdharee Lall v. Kanto§ Lall (14 B. L. B., ISJ ; 
S.C., 22 W. B., 56) did not apply. 

The defendant now preferred a special appeal to the High Court. 

Baboo Chunder MadJiub Ohose and Baboo Rajendra Nath Bose for the 
Appellant. 

M,r. B.«B. Twidale and Moonshee Mahomed Yoosuf for the Bespondent. 

The judgment of the Court was delivered by 

Kennedy, J. — In this case there is an appeal from the judgment of the 
Judge of Patna reversing the decision of the Subordinate Judge. As I under- 
stand, three points have been argued on behalf of the special appellant. The 
first question which he raises, is with respect to the nature of the property which 
is claimed by the plaintiff. The special appellant contends that, in truth, this 
is not ancestral immoveable property. We are, however, of opinion that it 
must be treated as being ancestral immoveable property. 


The ancestor, Brij Lall, acquired this property by a deed of conditional 
sale. Now it has been held, and I have no hesitation in saying with perfect 
correctness, that up to the time of the foreclosure becoming absolute, the interest 
of the vendee by the conditional sale amounts only to securing his money. 
He has the land, he has it simply as security. One must remember, however, 
that from the beginning it was not so. Originally it was really a conditional 
sale, which became absolute on the expiry of the limited term. Legislation 
intervened, and by the Begulation, that which was by itself ripening into an 
absolute estate in land* became converted into [510] something which remained 
conditional until foreclosure proceedings were adopted ; but if it were necessary 
for me to decide this point, I should strongly be inclined to think that the effect 
of the foreclosure would be to put an end to the original conditional Sale and 
to make the property the immoveable property of the person who advanced the 
money from the commencement. However, I do not think it necessary here to 
decide that, for we find* a most careful abstention by the defendants in their 
written statement from alleging that the proceedings which converted the interest 
in the property into an absolute interest were taken by Bam Buksh. Para- 
graph 3 of the defendant’s written statement says — {Beads), Evidently only 
referring to the proceedings for possession which invariably follow upon the 
foreclosure which converts a conditional into an absolute sale. And, therefore, 
I think that the property having been in the hands of Brij Lall, whether sub- 
ject to the right of redemption or not, the defendant, appellant, would betbound 
to show that when it came into the hands of Bam Buksh it was not immoVe- 
able property ; that he has certainly failed to do on the face of these proceed- 
ings. And I am now informed that on the face of the proceedings it appears 
that the foreclosure prqceedings were in fact taken by Brij Lall. I do not at 
nil Bee that even if moveable property came into the hands of a descendant and 
was converted into immoveable property, that that would not be an immoveable 
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ODoesttal estate. I do not know, of any authority whioh shows that the meaning 
of an immoveable ancestral estate is an ancestral estate which has descended in 
immoveable form, I am inclined to think that it includes an ancestral estate^ 
nolnatter whether ^t descends in mO/eable or immoveable form. 

The next point which has been raised is, that this money was applied for 
the purpose of carrying on a business which was for the benefit of the joint 
family. Now, if that had been an ancestral business, I should have had little 
difficulty in holding,^ as it has been determined at least on the Original Side of 
this Court, that it is a part of the ancestral property which the descendant is 
bdundtokeep up, and to t1ie[611] supportof whichhe may apply all the ancestral 
assets. (See Johurra Bibee v. Sreegopal Misser, I. L. B., 1 Cal., 470. See also 
Bamlal Thakursidas v. Lakmichand, 1 Bom. H. C., App., 51, at p. 71 ; 
Petumdoss v. Bamdhone Doss, Tay., 279). But it appears quite clear that this 
was not an ancestral business, but the separate business of Bam Buksh, which 
he transacted during the lifetime of his father. And, therefore, though it may 
have been for the benefit of Bam Buksh, who was a member and kurta of the 
joint family, it is quite clear that it was not for the benefit of the joint family. 

Again, it has been suggested that as this was a case in which there had been 
a suit for recovery of property, that which is recovered becomes the separate 
property of the recovering member of the family. In the first place, the prin- 
cipal passage from the Mitakshara read by the pleader for the appellant only 
speaks of recovery had with the consent of the other members of the family. 
In the next place, it only refers to a partition amongst brothers. And I do 
not think it has derogated from the ancestral character of the property, 
although it may be enjoyed separately. In the third place, this is not 
such a recovery as is meant in the Mitakshara. The property was left in the 
bands of the mortgagor according to the ordinary meaning of the contract, and 
a suit after foreclosure proceedings is little more than a matter of form. 

There was another point raised by the appellant, namely, that the Judge 
was wrong in making a distinction between the purchase in this case and the 
case of sale for discharge of debts. In our opinion, the Judge was perfectly 
right. The decision of the Privy Council referred to by him — Girdharee Lall 
V. Kanto Lall (14 B. L. B„ 187 ; s. c., 22 W. B., 56) — clearly applies to cases 

of debts, and its reasoning applies to no other. 

« 

The appeal must be dismissed with costs. 


Appeal dismissed* 


KOTES. 

[1. GOPARCENARY PROPERTY. 

Retains in the hands of a coparcener the same character, into whatever shape it has been 
converted — money into lands or lands into money : — (1894) 18 Mad., 78 at 88t 
ll..VHiT LOST PROPEBTY BECOMES SEPAEATE PEOPEETTON EEOOTEET:— 

See, in addition to this case, the case of (1881) i Mad., 250 at 259 
** The conditions requisite for the application of the rule are that the property should have 
been recovered from usurpers holding it adversely to the family,; that it should have been 
recovered without the||>expenditure of coparcenary funds ; that there should have been 
an abandonmi^t of their rights by the other coparceners in favour of the ooparoeitfftttfi 
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and, where such abandonment is matter of inference, that the coparceners to whom it is 
imputed should have been in a position to sue.** See also (1886) 10 Bom., 6Q8 at p. 661. 

in. ALIENATION BY FATHER— 

The statement at the end of the judgment that the rule in QirdJmree Lall v. Kantoo 
Lall applies to alienations for debts and not for other purposes, has been affirmed in : — (1909) 
31 All., 176 ; (1910) 35 Bom., 109 ; (1907) 34 Gal., 735 ; (1906) 29 Mad., 200.J ^ • 


[dl2] APPELLATE CIVIL. 

The 10th January, 1878. 

Present : • 

Mr. Justice Kemp and Mr. Justice Morris. 


Shib Narain Shaba and another Decree-holders 

versus 

Bipki Behary Biswas and another Judgment-debtors.'*' 


1 C. L. R. 589] 

Execution —Transfer of decree — Jurisdiction — Striking ca.se off the file — 

Act VIII of 1859, ss. 285, 286. 

The jurisdiction of a Court to which a decree has been transferred for execution is strictly 
limited to carrying out such execution. Such Court has no power to issue a certificate under 
ss. 285, T 28G + of Act VIII of 1859, transferring the decree, already transferred to it, to 
another Court for execution. The Court to which a decree has been properly transferred for 
execution having struck the case off the hie, a subs(>rjuent application for a further transfer 
of the case to another Court for execution should be made to the Court which originally 
passed the decree sought to be executed. 

Bngram v. Wise (1 B. L. R., F. B., 91) considered, 

A DECREE was obtained in this case on the 31st of December 1862 in the 
Court of the Munsif of Kungpur. On the 22nd of February 1872 the decree 
was, under ss. 285, 286 of Act Vlll of 1859, transferred to the Court of the 
Munsif of Julpigori for execution. On the 2l8t March 1874 the case was 
struck off the file of tie Court of the Munsif of Julpigori. On the 26th March 
1876 an application, accompanied with the usual certificate, was filed in the 


* Miscellaneous Special Appeal, No. 92 of 1877, against the decree of R. F.^Rampini, 
Esq., Judge of Zilla Julpigori, dated the 16th of January 1877, affirming the order of Baboo 
Khetter Prosad Mookerjeo, Sudder Munsif of that district, dated the 8th of July 1876. 

t [Sec. 285: — The plaintiff *in such case may apply to the Court whose duty it is to 
. , "* 6 X 60016 the decree, to transmit a copy thereof, together with a 

Application tor suen exe- ^^^iAcate that satisfaction of such decree has not been obtained 
oution. execution within the jurisdiction of the said Court, and a 

copy of any order for execution of such decree that may have been passed, to the Court by 
which the applicant may wish the decree to be executed.] 

J[8ec. 286 : — The Court, unless theie be any .sufficient reason to the contrary, shall cause 
such copies and certificate to be prepared ; and the same, after 
being signed by the Judge and sealed with the seal of the Court, 
. , shall be transmitted to the Court indicated by the ap]^licant if 

mitted. Court be within the same district, otherwise to the 

principal Civil Court of original jurisdiction in the district in which the applicant may wish 
the decree to be executed ; and the Court to which such copies and certificates are transmitted 
shall cause the same to be filed therein, without any proof of the judgment or order for 
execution, or of the copies, thereof, or of the seal or jurisdiction of any Court, or of the 
signature of any Judge, unless it shall, under any peculiar circumstances, to be specified in 
an order, require such proof.] 


Copy of decree and order 
for execution to be trans- 


1 CAL -129 
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Court of the last-mentioned Munsif, under s. 284'^ of Act VIII of 1859, for an 
order transferring the decree to the Court of the Munsif of Azimgunge for 
execution. The Julpigori Munsif refused the application, on the ground that, 
under cl. 167 of schedule II of Act IX^of 1871, the application ought to have been 
filed within three ydars from the date of the last application for execution, or from 
<bhe dat^ of the issue of notice under s. 216 [ of Act VIII of 1869. The application 
not having been made within that time was barred by limitation. On appeal the 
District Judge, relying upon Brojendro Narain Boy v. Benode Bam Sen (11 W. R., 
269), [3I3J held, that the case having once been struck off the file of the Munsif 's 
Court, it had ro jurisdiction to entertain the application, and that the application 
should have been made to the Munsif of Rungpore, and not to the Munsif 
of Julpigori. The judgment-creditor appealed to the High Court. 

Baboo Nogendro Nath Boy for the appellants. -The Court of First Instance 
had jurisdiction to entertain the application made; see Bagram v. Wise 
(1 B.L. R.,F. B.,91). 

The respondent was unrepresented. 

The judgment of the Court was delivered by 

Kemp, J« (who, after stating the facts of the oase» continued). — The pleader 
for the special appellant refers to Bagram v. Wise (l B. L. R., F. B., 91), and 
contends that the finding of the Judge is wrong. In that case the late learned 
Chief Justice, Sir Barnes Peacock, who delivered the judgment of the Full 
Bench, remarked, that “ as soon as a copy of the decree, which is sent for 
execution to another Court, is filed in the Court to which it is transmitted, it 
has the same effect as a decree of that Court,*' and “ that Court," that is to 
say, the Court to which the decree is transmitted, “ is to proceed to execute it 
according to its own rules in the like cases." 

No doubt the Munsif of Julpigori had authority and was competent to 
execute a decree of the Munsif of Rungpore that was transmitted to him, pro- 
vided he had jurisdiction ; but this is a case which, in our opinion, is not 
covered by the decision of the Full Bench quoted above. This was an applica- 
tion to the Munsif of Julpigori not to execute the original decree passed by the 
Munsif of Rungpore, but to take proceedings in execution, upon his copy-decree 
and order, as provided in ss. 285 and 286 of the Civil Procedure Code, within the 


I Sec. ii84 : — A decree of any Civil Court within any of the British Territories in India 
, or established by authority of the Governor-Greneral of India in 

. Council in the territories of any Foreign Prince or State, which 

How a decroo of one executed within the Jurisdiction of the Court whose 

duty it IS to execute the same, may be executed within the 
within the jurisdiction ot jurisdiction of any other such Court in the manner following.] 

another Court. j j j 


I [ Sec. 216 : — If an interval of more than one year shall have elapsed between the date of 
the decree and the application for its execution, or if the en- 
In certain special cases forcement of the decree be applied for against the heir or repre- 
notice to show cause why sentative of an original party to the suit, the Court shall issue 
the decree should not bo a notice to the party against whom execution may be applied for 
executed shall be issued. requiring him to show cause, within a limited period to be fixed 
by the Court, why the decree should not be executed against 
him. Brovided that no such notice shall be necessary in consequence of an interval of more 
than one year having elapsed between the date of the decree and 
the application for execution, if the application be made within 
Proviso, qj order passed on any previous 

application for execution ; and provided further that no such notice shall he necessary in 
consequence of the application being against an heir or representative if upon a previous 
application for execution against the same person, the Court shall have order^ execution to 
issue against him J ' ^ , 
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jurisdiction of another Munsif , viz. , that of Azimgunge. Clearly it was heyopd the 
scope of the instructions conveyed to the Munsif of Julpigori, and outside his 
jurisdiction, to [dl4j|granta certificate for this purpose. Moreover, as the 
execution case had been already struck off his file by him, the appellant before 
us ought, under s. 290, to have applied to the Sudder Munsif of Rungpore, who 
passed the original decree of the 31st December, 1862, for the i^ue of ft 
fresh certificate. 

We, therefore, dismiss this appeal, but without costs, as no one appears 
for the respondent. 

Appeal ^dismissed. 


[8 Cal. 5141 

The JSth February, 1S7H, 

Present : 

Mr.jJustice White and Mr. Justice Mitter. 


Bajcoomaree Dassee Plaintiff 

versus 

Gopal Chunder Bose and others Defendants.'' 


Decree for Partition, Execution of — Partition of a Poojah Dalan — Consent of 
coparceners — Modification of Execution Order by Court, 

A decree directed partition of a family dwelling- h onset jvith its appurtenances, including 
a poojah dalan and courtyard adjoining it. In execution of that decree, the Civil Court 
Amecn, at the request and with the consent of two out of throe coparceners, did not partition 
the poojah dalan and courtyard. To this the third coparcener objected, but her objection 
was overruled by the lower Courts, and it was directed that the property in qutjstion should 
remain undivided. Reid, that the Court would be disinclined to order the property to be 
divided without giving the coparcener or coparceners who might wish to keep it entire an 
opportunity of doing so. 

per White, J.,*that having regard to the form of the decree, it was not open to the 
Court executing it to order that any part of the property should remain joint, except with the 
consent of all the coparceners who wore parties to the suit. 

iSem620 per Mitter, J., that the lower Courts were not precluded by the dA:rce from 
dealing with the property in the mode in which they had done. 

In this case the respondent before the Court obtained a decree on 9th 
February 1875 against*the appellant and one Anibica Churn Biswas for 
partition of a six-anna share of a [515] family dwelling-house together with its 
appurtenances, including a poojah dalan with a courtyard adjoining it. The 
appellant was a sonless Hindu widow claiming her late husband’s six-anna 
share in this property, of which a four-anna share belonged to Arnbica Churn 
Biswas and the remaining six-anna share to the respondent. Several objec- 
tions were taken by the appellant in the Courts below to the partition made 
by the Civil Court Ameen. The only one material w the present report had 

• Miacellaneous Special Appeal, No. 301 of 1877, againsjt Lhe order of H. B. Lawford, Esq., 
Officiating Judge of Zilla 24-Pergunnahs, dated the 29th June 1877, affirming the order of 
Baboo Kristo Mohun Mookerjee, Additional Subordinate Judge of that district, dated the 28th 
April 1877. ^ ^ 

t Partition of a family dwelling-house may be claimed as of right^by a Hindu — Hullodhur 
Mookerjee v. BamnatUh Mookerjee and others, Marsh., 85. 
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reference to the poojah dalan and courtyard, which, at the request of the 
respondent, and with the consent of Ambica Churn Biswas, the Ameen had 
not partitioned. As to this objection the Subordinate Judge was of opinion 
that, under the principles of the butwarah law, the poojah dalan and courtyard 
Should be kept joint, as it was meet that the place of family worship should be 
always kept joint; and he did not consider the Court would be departing from 
the direction in the decree by ordering the place of family worship to remain 
undivided. He further expressed his opinion that if the objector, a Hindu 
widow, had ^ son living to perpetuate religious worship in her husband's 
heuse, such a frivolous objection would not have been raised, more especially 
as the other coparceners wei-e willing that the property in question should 
remain as it was. 

On appeal the Lower Appellate Court upheld the decision of the S ubordi- 
nate Judge, being of opinion that it was quite impossible that a fair and equitable 
partition of this part of the property could be made. 

The present appeal to the High Court was accordingly presented. 

Baboo Hem Chunder Bannerjee for the Appellant. * 

Baboo Badhica Churn Mitter for the Respondent. 

White, J. — Several objections have been taken by the appellant to the 
partition which was made by the Ameen in this case, and upon wnich the orders 
of the two lower Courts have proceeded. To none of them do I think that this 
Court can yield in special appeal, except that which complains that certain 
[8lh] property has not been divided as directed by the decree, The property 
which has been thus dealt with by the lower Courts consists of a poojah dalan, 
certain rooms on either side of it, a courtyard adjoining the dalan, and the 
western wall of the courtyard, This property has not been divided, but ordered 
by the Courts below to remain joint. 

I think that, having regard to the form of the decree, it was not open to 
the Court in executing that decree to order that any part of the property should 
remain joint, unless it was with the consent of all the coparceners who were 
parties to the suit. It appears that in this case tv/o of the coparceners did 
consent to this portion of the property remaining unpartitioned, but one of 
them, who is the appellant before us, objected to its remaining joint. This 
portion of the property is in its nature divisible, and no authority has been cited 
to show that it is undivisible by reason of the uses to which it is put. We must, 
therefore, set aside that part of the order cf the lower Courts which declares 
that the property in question shall remain joint. Considering, however, the 
nature of the property and the fact that some of t^e coparceners desire that it 
should continue undivided and be used as heretofore ^n its present condition, 
we are not prepared to direct that it should be divided amongst the three 
coparceners in proportion to their shares, without giving the coparcener or 
coparceners who may wish to keep it entire an opportunity of doing so, if he or 
they can agree on the subject with the other coparoerifers. The order, therefore, 
which we shall make in the present case is the following : — Let the poojah 
dalan, the rooms on either side of it, the courtyard attached thereto, and the 
westerp wall of that courtyard, being the property left undivided by the order 
of the lower Court appealed against, be valued, and if any one or two of 
the coparceners wish to retain the same separately or jointly as part of his 
or their share, let the proportionate share of its value be paid to the remaining 
coparcener or coparceners j||rho do not wish to retain the same. If none 
of the three coparceners agree to take the same as^part or parts of their 
share or shares, paying to the other or others of them a proportionatji. 
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share of its value, or if the three coparceners cannot agree [SI 7] amongst 
themselves as to which of them shall be allowed to take the same as 
part of his or their share of shares, then let this property be divided between 
the three coparceners in proportion to t>heir respective shares in the same. 
This will give to the two coparceners who wish to kee*p it undivided an 
opportunity of doing so by paying a six-anna share of the value .»to the’ 
appellant, Bajcoomaree. 

Each party .will bear his own costs in this Court. ' 

Witter, J.— I concur in this order. But I desire to add that I would put 
it, not upon the ground that the lower Courts are precluded by tlfe decree from 
dealing with this property in the mode in which they iiave done, but upon tbe 
ground that the order which we have passed is more equitable. 

Decree varied^ 


* [3 Cal, 517] 

The 10th January, IH78. 

Present : 

Mr. Justice Kemp and Mr. Justice Morris. 


Bhyrub Chunder Judgment-debtor 

versus 

Golap Coomary Decree- holder.**' 


liight of Appeal’— Dfioree - -Etecuiion- Proceedings — llcgisiration 
Act (XX of 1806), ss, 52, 53. 

There is no appeal from a decree, nor from order-s passed in execution of a decree, made 
under s. 53 of Act XX of 1866 (Registration Act). 

Hurnath Chatter jee v. Futlick Chwnder Summaddar (18 W. R., 512), Badha Kristo 
Dutt V. Gunga Narain Chatter jee (23 W. R., 328), Huro Sovnduree Uebia v. Punchoo Ravi 
Mundal (24 W. R., 225) followed. 


In this suit the judgment-creditor applied for execution of a decree obtained 
under s. 53 of Act XX of 1866 (Registration Act) upon an agreement 
specially registered under s, 52t of that Act. The judgment-debtor rrfised the 
point [dl8] of limitation, which was overruled by the Court of first instance. 
The judgment-debtor appealed to the High Court. 

Baboo Bash Behari Ghose (with him Baboo Nultit Chunder Sen) for the 
respondent, raised the objection that no appeal lay on the authority of the 
above cases. 


* Miscellaneous Special J^peal No. 173 of 1877, against the order of Baboo Digamber 
Biswas, Subordinate Judge of Zilla IGast Burdwan, dated the 22nd of March 1877. 

t [Sec. 52 : — Whenever tbe obligor and obligee of an obligation shall agree that in the 
event of the obligation not being duly satisfied, the amount 
secured thereby may be recovered in a summary way, ai^ shall 
at the time of registering the said obligation apply to the 
Registering Officer to record the said agreement, the Registering 
Officer, after making such enquiries as he may think proper, 
shall record such agreement at the foot of the endorsement and cortidcate required by 
Sections 66 and 68, and suqh record shall be signed by him^and by the obligor, and shall be 
copied into the Register Book No, 1 or No. C, as the case may be, and shall be pritnd facie 
evidence of the said agreement.] 


Record of agreement that 
amount secured by an obli- 
gation may be recovered 
summarily. 
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Baboo Hem Ohufider Banerjee for the Appellant in reply. 

The judgment of the Court was delivered by^ 

Kemp, J. who was of opinion that the oases quoted conclusively showed 
that an appeal could not be maintained. 

Appeal refused. 


^ NOTES. 

[1. APPEAL FROM ORDERS IN EXECUTION OF SUMMARY DECREES UNDER 
XX OF 18fi6:-- 

This oase together with, the authorities oti which it was based was overruled by a Full 
^ench of the Calcutta High Court in (1886) 12 Cal., 511 which decision was in conformity with 
that of the Allahabad High Court in 1 All., 583, and of the Bombay High Court in 5 Bom., 
673. 

In those cases the right of appeal was recognised. 

IL OBSOLETE BY SUBSEQUENT LEGISLATION 

Besides, the value of this case has been lost altogether by the sun^mary procedure 
provided in the old Registration Acts (XX of 1866 ; VIII of 1871) being omitted from the 
Indian Registration Acts of 1877 and 1908.] 


[3 Cal. 818] 

The 11th January, 1876. 

Present : 

Mr. Justice Kemp and Mr. Justice Morris. 


Unuoda Persad Roy Decree-holder 

versus 

Sheikh Koorpan Ally Judgment-debtor. 


[--1C. L. R. 408) 

Limitation— Application for Execution of Decree — Limitation Act {IX of 1871) 
Sched. ii, art, 167 - Act VIII of ^1859, s. 214. 

On the presentation of the last of a series of applications made for the execution of a 
decree, the Court is competent to consider the question whether, on the date of making a 
prior application for execution, the decree sought to be enforced was barred by limitation, and 
that notwithstanding the fact that notice of such prior application had been served on the 
judgment-debtor under s. 216 of Act VIII of 1859. ^ 

The time prescribed by the Limitation Act (IX of 1871) within which applications for 
execution may be made, govern all such applications made during the time that Act was in 
force. 

Bimul Doss V. Ikbal Narain (25 W. R., 249) followed. 

In this case an application was made for the execution of a decree on the 
18th of June 1869. Again, on the 6th of August 1872, after the Limitation 

• Miscellaneous Special Appeal No. 188 of 1877, against thqorder of F, C. Fowler, Esq., 
Judge of Zilla Tipperan, dated the 18th of April 1877, reversing, the decree of Baboo Mutty 
LaU Mookerjee, First Munsif of Brahmanbaria, dated the 10th of January 1876. 
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Act (IX of 1871) was in force, a [819] second application was made for the 
execution of the same decree; and on the 7th August 1872 the usual notice 
under s. 216 of Act VIII of 1859 was issued upon the judgment-debtor. No 
further steps seem to have been taken by «the judgment-creditor towards the 
realization of his decree till the 19th of June 1875, when a further application 
was made for execution of the decree. The judgment-debtor contended that, ' 
at the titne of making the application of the 5th August 1872, such application 
was barred under art. 167, soh. II of the Limitation (Act IX of 1871/then 
in force. The present application, therefore, could not be entertained by the 
Court. The Court of First Instance granted the application.' The Lower 
i.\.ppellate Court reversed the decision of the (]lourt belo^, on the ground thai; 
the application for the execution of the decree made on the 5th August 1872 was 
barred, being made more than three years after the filing of the prior appli- 
cation of 18th June 1869. The Court held, on the authority of Jibhai 
Mahipati v. Parbhu Bapu (I. L. B., 1 Bom. 59), that the limitation prescribed 
by art. 167, sch. II of Act IX of 1871, governed all applications made for 
execution of decrees during the time that Act was in force. 

The judgment-creditor thereupon appealed to the High Court. 

Baboo Trailakhya Nath Mitter for the Appellant. — The present application 
is not barred by limitation, being made within three years of 7th of August 1872 
being the date of the notice of execution served on the judgment-debtor. The 
lower Court could not look beyond the fact of the issue of that notice, or 
take into consideration the question whether the decree was barred prior 
to the issue of such notice ; see Bohtni Nundun Mitter v. Bhugivan Chunder 
Boy (14 B. L. R., 144 ; S. C., 22 W. R., 154) and a Full Bench ruling. 
Eshan Chunder Rose v. Prannath Nag (14 B. L. R., 143 ; S. C., 22 W, R., 512X 
As the first application for execution was made before Act IX of 1871 
came into force, that Act is not applicable, and the subsequent applications 
[S20] are, therefore, governed by the Limitation Act in force when the first 
application was made. 

Munshi Serajiil Islam for the Respondent. — Act IX of 1871 ’does apply ; 
see Bemul Doss v. Ikbal Narain (25 W R., 249), Bughoo Nath Dass, Cookman 
V. Banee Shiromonee Pet Mohadebee (24 W. R., 20). 

The judgment of the Court was delivered by 

Kemp, J. — The decree-holder is the special appellant in this case. The 
question is, whether the application which was made on the 19th of June 1875, 
is within time or not. The Judge of Tipperah has held that it js not. 
The grounds of special appeal taken are : first, that the Lower Appellate 
Court is wrong in holding that the last application for execution was barred by 
limitation ; second, that thp Lower Appellate Court is wrong in holding that the 
proceedings in execution taken before the passing of Act IX of 1871 are to 
be governed by the said law. The contention of the pleader who appears 
for the decree-holder on the first ground raised in special appeal is, that a notice 
having been issued under tile provisions of s. 216, on the 7th of August 1872, 
and the present application being dated the 19th June 1875, he is within time 
and that the Judge was not competent to look behind the date of the notice, and 
to take cognizance of any proceeding which had been taken before the date 
of that notice. * 

Now the Judge finds that, on the 5th of August 1872, when the application 
was made by the decree-holder, upon which application the notice was issued 
under the provisions of s. 216 of the Code, the decree was no longer alive ; that 
it was barred, inasmuch *as the application made prior to the 5th of August 
1872 is dated the 18th June 1869, or more than three years before the later 
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application. The pleader contends, that the Judge, as we have already 
stated, is not competent to go behind the notice, and that he ought to have 
held that the starting point was the 7th of August 1872, irrespective of the 
fact that the decree had already become barred by not being [621] enforced 
between the 18th oV June 1869 and the 5th of August 1872. In support of this 
'contention he quotes two rulings, Bohini Nundun Mitter v. Bhugioan Uhunder 
Boy (14 B. L. E., 144 ; S. C., 22 W. K., 154) and a Full Bench ruling, Eshan 
Churtder Bose v. Prannath Nag (14 B. L. E., 143 ; S. C., 22 W. E., 512), The 
first ruling by Mr. Justice Markby, sitting with Justice Eomesh ChundEB 
Mitteb, decided that, under the new law of limitation. Act IX of 
1<S71, schedule II, article 167, prescribing three years as the time within 
which ap))lication should be made for execution of decrees, it was intended 
that there should be two specific dates from which the three years were 
to be counted, without reference to any inquiry whether the proceedings 
were taken for the purpose of enforcing the decree or were merely colourable 
for the purpose of keeping the decree alive. Now the Judge in this case could 
not have gone into the question whether the application and'notice under 
B. 216 was a bond fide application or a colourable application : but the Judge was 
competent to decide whether, at the time that application was made, any 
decree was alive or not. He has done so, and found that, at the time that 
application was made, the decree vvas not alive. With reference to the Full 
Bench decision referred to hy the pleader at page 512 of the same volume, 
the late Chief Justice Sir ElCHAlii) CoiK’H, who delivered the judgment of the 
Full Bench, observes, that Act IX of 1871 clearly gives to a person who has a 
decree, the power, so far as regards the law of limitation, of applying for execu- 
tion of it within three years from its date, or within three years from 
the date of the application to the Court to enforce it or keep it in 
force, and that there is no restriction as to the second or third or any subse- 
quent application. Now this ruling assumes that the party who applies has a 
decree which is alive, and that he can make an application to enforce that 
decree either within three years from its date or from the date of any application 
made to enforce or keep in force that decree, or from the date of any notice 
which he may have issued under the provisions of s. 216. We think that the 
view of the Judge is a correct view with reference to this ground of special appeal, 
which we therefore overrule. The second ground [522] by the pleader 
for the appellant is fully disposed of by the case of Bemul Voss v. Ikbal Narain 
(25 W. E., 249). The principle of this decision is the same as that which has 
been affirmed by the Full Bench decision in Bissessur Mullick v. Dhiraj 
Makaiab Chunder Bahadoor (B. L. E., Sup. Vol , 967), which has not been in any 
way interfered with by subsequent rulings of tb^ Full Bench. 

The appeal is dismissed with costs. « 

Appeal dismissed. 


NOTES. 

[NO LONGER LAW— 

This decision is directly opposed to the ruling of the Privy Council in Mungul PersJiad 
Dichit V. Oirija Kant Lnhiri Chov^dhry (1881) 8 Cal., 51 : 8 1* A., 128, where the issue of 
limiti^ion having been once determined (by necessary implication from an unreversed order 
that attachment should issue), it wa<i not permitted to be re-opened. 

Later decisions have drawn a distinction between cases where the judgment-debtor had 
notice and those where he had not. — 18 C. L. J., 26. 

But as notice had been served in this case, in no view can this decision be regarded as an 
authority at the present day.] 
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[8 Cal. 892] 

PBIVY COUNCIL. 

The 2nd, 6th and 8th March and 9th Jv/ne, 78T/. 

PRESENT: « 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith and 
Sir R. P. Collier. 


Hardeo Bux One of the Plaintiffs 

versus 

Jawahir Singh Defendant. 


[= i I. A. 178] 

[On ApjJeal from the Court of the Commissioner of Seetapore in Oudh.] 
Oudh Estates Act (I of 1869), s. 3 — Registered talukdar — Beneficial interests — 
Act II of 1863, s. 1, and Act XXXII of 1871, s, 4 — Appeals. 

An Oudh taluk standing in the aame of J. S., as kabuliatdar, having been confiscated 
under Lord Canning's proclamation of March 1R5R, was summarily settled with J. S. on the 
24th April following. A talukdary sanad was granted to J. S., and he was subsequently 
registered as talukdar under the provisions of Act I of 1869. 

In a suit against J. 8. by persons alleging themselves to be joint in family and estate with 
him, to have their interest in the taluk declared, held by the Commissioner of Seetapore in 
Oudh, confirming the decision of the Settlement Officer, that, under Act I of 1869, the defend- 
ant was protected by his sanad against any claim of the plaintiffs in respect of the taluk. 
Held, by ths Privy Council on appeal, that as a person who has been 'registered as a talukdar 
under Act I of 1869, and has thereby acquired a talukdary right in the whole property, may, 
nevertheless, have made himself a trustee of a portion of the beneficial interest in lands com- 
prised within the taluk for another, and bo liable to account accordingly, the suit must be 
remanded for trial as to whether the defendant had agreed, or become bound, to hold the 
villages comprised in the summary settlement and sanad, or the rents and profits thereof, in 
trust for the plaintiffs. 

CSSS] The cases of Mussamui Thukrain Sookraj Koowar v. The Oavernnient >o/ India 
(14 Moore’s I. A., 112) and The Widoiv of Shunkur Sahai v. Rajah Kashi Pershad (L. R., 
4 1. A., 198) approved. 

The words “ Court of highest civil jurisdiction in any Province ” in Act II of 1863 have 
reference to the general jurisdiction of the Courts, and not to the finality of their decisions in 
particular cases. A Court which, under the provisions of Act XXXII of 1871, is a subordinate 
Court, has no authority, under Act II of 1863, to admit an appeal to Her Majesty in Council, 
even where its decision is hnal. 

The suit in which this appeal was preferred was instituted in the Court of 
the Settlement Officer of Seetapore in Oudh on the 28th August 1865, by the 
appellant and one Purbut Singh, who did not join in the appeal, as plaintiffs, 
against the respondent, as defendant, to establish their right and title under the 
Hindu law to the possession And enjoyment of a two-thirds undivided share of 
and in Taluk Bassaindeeh situated in the Seetapore district. The plaintiffs 
alleged that they, along with the defendant, were members of a joint undivided 
Hindu family, and that the taluk in question was joint ancestral property. 


1 OAIi.— 130 
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The defendant contended that, with a small exception, the taluk was his own 
separate property in which the plaintiffs were not entitled to share, and of 
which he bad always held sole possession ; and that as the lands had been 
settled with him, and a talukdary sanad had been granted to him in his sole 
name by the British Government, the claim of the plaintiffs could not be 
entertained. 

0^1 the 21st December 1871, the suit was dismissed by the Settlement 
Officer upon the sole ground that the defendant was protected by his sanad 
under the proilrisions of Act I of 1869. On the 10th June 1872 the decision of 
tho Settlement Officer wAs confirmed by the Commissioner of Seetapore as ** in 
accordance with the invariable practice of the Courts since re-occupation." 
Subsequently, however, on the plaintiffs' application, the Commissioner certified 
the case to be a fit one for appeal to Her Majesty in Council, on the ground 
that, since his decision had been pronounced, cases had been decided by 
the Privy Council, ihe effect of which had been to modify the view of the 
[d24j law relating to taluks in Oudh formerly taken by the Oudh Courts. 

The facts of the case and the nature of the proceedings taken in the Courts 
below will appear from their Lordships’ judgment. 

On the appeal coming on for hearing, Mr. Doyne for the Respondent took 
the preliminary objection that the Commissioner of Seetapore had no legal 
authority to admit it. Under Act IT of 1863, s. 1, an appeal to the Privy 
Council must bo from an order of the Court of highest civil jurisdiction. But 
under s. 4t of Act XXXII of 1871, the Court of the Commissioner of Seetapore 
was subordinate in grade to that of the Judicial Commissioner. It did not 
matter that, in this instance, the decision of the Commissioner confirming that 
of the Settlement Officer was final. The Privy Council Appeals Act of 1874, 
which alters the words of Act II of 1863, and provides for an appeal from 
“the Court of final appellate jurisdiction,” did not come into force until after 
the admission of the present appeal. 

Mr. Leith, Q,C., for the Appellant, contended that it must be taken to 
have been intended by the Legislature, in framing Act II of 1863, that the Court 
making the final decree in a suit should be deemed the Court of highest jurisdic- 
tion within the meaning of the Act. Here the judgment* of the Commissioner, 

* [Sec. 1 : — Tf a party in a suit in desirous of preferring an appeal bo Her Majesty in 
r « Council from any final judgment, decree, or order made on 

Admission of appeal. appeal or revision by the Court of highest civil jurisdiction in 

any Province in British India not subject to the general regu- 
lations, or from any such final judgment, decree, or order made in the exercise of original 
jurisdiction by the said Court, in any case in which tho sum oi^matter at issue is above the 
amount or value of 10,000 Rupees, or in which such judgment, decree, or order shall involve, 
directly or indirectly, any claim, demand, or question to or respecting property amounting 
to or of the value of 10,000 Rupees, or from any other final judgment, decree, or order made 
either on appeal or otherwise as aforesaid, when the said Court shall declare that the case is 
a fit one for appeal to Her Majesty in Council, such Court shall admit such appeal subject to 
BOoh rules and orders as shall bo in force, or shall from time to time be made in that behalf 
by Her Majesty in Council in respect of such appeals from Her Majesty’s High Courts of 
Judicature in British Indial 

Grafles of Courts in t[Sec. 4 : — There shall be five grades of Courts in Oudh, 
Oudh. namely 

(1) The Court of the Tahsildar. 

(2) The Court of the Assistant Commissioner or Extra Assisjiant Commissioner. 

(3) The Court of the Deputy Commissioner or of the Civil Judge of Lucknow. 

^ (4) The Court of the Commissioner. 

(5) The Court of the Judicial^Commissioner.] 
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affirming the judgment of the Settlement Officer, was final under s. of Act 
XXXII of 1871. If the objection is to prevail, the appellant is put in the 
position of having now to apply to Her Majesty for special leave to appeal. 

Sir Barnes Peacock on behalf of their Lordships said, that the question 
raised was so doubtful that they would recommend the appellant to present a 
petition for special leave to appeal, which their Lordships would grant : ^nd in 
the meantime as the parties were ready with their arguments, their Lordships 
would hear them nunc pro tunc. „ 

Mr. Leith, Q.O., and Mr. C. W, Arathoou for the Appellant, submitted 
that, having regard to the evidence that the parties were members of a joint 
family, and the admission of the res-[d23]pondent that the appellant was his 
co-sharer, the onus was on the respondent to show that the property in 
question was his sole and separate property. The fact that, for the convenience 
of the joint family the estate had stood in the name of the defendant as 
kabuliatdarliad led to the summary settlement being made with him, and the 
sanad being granted in his sole name. But it was, nevertheless, to be taken that 
he held only in a representative capacity and in trust for the benefit of all the 
other members of the joint family. In favour of their contention they cited 
the judgment of Lord Justice JAMES in the case of Mussamut Thukratn Sookraj 
Koowar v. The Government of India (14 Moore’s I. A., 112, at pp. 126, 127) and 
the cases of Hurpurshad v. Sheo Dyal (L. R., 3 I. A., 259) and The Widow of 
Shunkur Sahai v. Rajah Kashi Pershad (L. B., 4 I. A., 198). They further 
contended that if the appellant could not claim to be declared a joint sharer in 
the taluk, he should at any rate be declared to be a subordinate holder. 

Mr. Doyne for the Respnodent. — The Courts below were right in dis- 
missing the suit. Under Act I of 1869 the full proprietary rights in the taluk 
are vested in the respondent. He is the registered talukdar, and has an 
absolute title. The cases cited in which their Lordships had given effect to 
equitable rights as agajnst talukdars were not analogous. In Thukrain Sook- 
raj Koowar (14 Moore’s I. A., 112, at pp. 126, 127) the interests involved were 
not joint but separate, and there was an express written engagement entered 
into by the defendant lo respect the plaintiff’s rights if she consented to his 
being registered as sole talukdar. That case, moreover, v/as not as to the 
effect of a sanad in connection with Act I of 1869, but of a m^e summary 
settlement in connection with the Government letter of the 10th October 1859, 
declaring the position of talukdars with whom lands had been settled. [SiK 
M. Smith. — Is not the effect-of the Government letter the same as that of the 
Act ? Sir J. Cobville.— The case is at any rate authority for the proposition 
that, in spite of a summary settlement of the taluk, we may go behind what 
appears and find a trust. There can be no trust of the talukdary rights, but there 
[ 826 ] may be beneficial interests in the lands comprised within the taluk 
subject to a trust.] In the case of Hurpurshad v. Sheo Dyal (L. R., 3 I. A., 

Decision of the First Appellate *[Sec. 18 : — If the Court of First Appeal confirms the 

Court confirming decision of decision of the Court of First Instance, such decision 
Court of First Instance to be final, shall be final : * 

Provided that where in the trial of any appeal such Appellate Court entertains any doubt 
in regard to a question of law or usage having the force 
Reference to Judicial Com- of law, or as to the construction of a document afiocting the 
missioner on points of law. merits of the decision, the Court may, either of its own 
* motion or on the application of any of the parties to the 
case, draw up a statement of the ease, and refer it, with the Court’s own opinion, for the 
decision of the Judicial Commissioner.] 
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269), also, there was no question as to the effect of Act I of 1869. The question 
was, whether the person who had acquired taiukdary rights had transferred 
them. In the case of The Widow of Shunker Sakai v. Rajah Kashi Per shad 
(L. B., 4 I. A., 198i the defendant, in an application for a summary settlement, 
Jiad solemnly and distinctly acknowledged the plaintiff's interest in a specific 
portion’ of the taluk, and had followed that acknowledgment by other admissions. 
The case was also distinguishable as a case not of confiscation, as in the present 
instance, but of exemption from confiscation under Lord CANNING'S proclama- 
tion of the 15th March 1858. In a case of exemption the presucbpiion 
was, that it was made m favour of all the members, and not merely of a 
single member of a joint family. But where confiscation takes place all the 
previous rights of the joint family in the confiscated estate are lost, and the 
new grant must be construed strictly as made in favour of that person only 
who is named in it. 

Mr. Leith in reply. 

Their Lordships’ judgment (which was postponed until, undd'r the special 
leave granted, a petition of appeal had been duly lodged and referred to the 
Judicial Committee) was delivered by 

Sir B« Peacock. — This is an appeal from a decree of the Commissioner 
of Seetapore, in Oudh, dated the 10th June 1872, affirming a decree of the 
Settlement Officer of that district, dated the 2Lst of December 1871. 

When the appeal was called on for hearing, Mr. Doyne, the learned 
counsel for the respondent, took a preliminary objection and contended that 
the Commissioner had no legal authority to admit the appeal. In support of 
his contention, he referred to the Oudh Civil Courts Act (No. XXXII of 1871), 
and to Act No. II of 1863. By the 4th section of the fomer Act, five grades 
of Civil Courts in the Province of Oudh were established, [527] of which that 
of the Judicial Commissioner was the highest. By s. 15, cl. 3, of the same Act, 
an appeal from a decree of the Commissioner, when an appeal is allowed by 
law, lies to the Judicial Commissioner ; but by s. 18 it was enacted that if the 
Court of First Appeal confirms the decision of the Court of First Instance, such 
decision shall be final. , 

By B. 1 of Act II of 1863, which was a general Act to regulate the admis- 
sion of appeals to Her Majesty in Council from the Courts in the Non-Regulation 
Provindhs in India, the right of appeal was limited to final judgments, decrees, 
or orders made on appeal or revision by the Court of highest civil jurisdiction. 

It was contended on the part of the appellant j)hat, as the judgment of 
the Commissioner affirming the judgment of the Settlement Officer was final, 
and no appeal lay from it to any Civil Court of higher jurisdiction, the Court 
of the Commissioner was, as regards this case, the Court of highest civil 
jurisdiction in the Province. It should be remarked that, in the Privy 
Council Appeals Act of 1874, which was passed after the appeal in the present 
case was allowed, and which repealed Act No. II of 1863, the words Court of 
final appellate jurisdiction ” are used in place of the words '* Court of highest 
civil jurisdiction." 

Their Lordships are of opinion that the Court of the Commissioner was 
not in this case the Court of highest civil jurisdiction in the Province within 
the meaning of Act II of 1863, notwithstanding that j»he decision of the (5om- 
missioner was final. If the Commissioner had reversed the decree of the 
Settlement i^&cer, his decision would not have been final, but an appeal 
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have been preferred to a higher Court of civil jurisdiction in the Province — viz,, 
to that of the Judicial Gommissioner* 

In their Lordships* opinion, the words “ Court of highest civil jurisdiction 
in any Province,” in Act II of 1863, had reference to theigeneral jurisdiction 
of the Courts, and not to the finality of their decisions in particular cases. If 
the Court of the Commissioner was the Court of highest civil jurisdiction 
in the Province, within the meaning of that section, because an appeal 
from bis decision in the particular case did not lie to [d28j a higher Court in 
the Province, a Court of Small Causes would be equally a Gaurt of highest 
civil jurisdiction in a case in which its decision is fine*! ; and. in that case, it 
might, under the provisions of the same section, admit an appeal to Her 
Majesty in Council, if it should declare the case a fit one for such appeal. 

When the preliminary objection was made their Lordships recommended 
the appellant to present a petition for special leave to appeal, which was 
accordingly done, and special leave was granted. In order to avoid delay and 
expense, th® Court suggested that the case should be argued nunc pro tufic, and 
that course was assented to by the learned counsel on both sides and adopted. 

Under the special leave a petition of appeal has now been duly lodged, and 
referred to the Judicial Committee. 

The suit was brought by Hardeo Bux, the appellant, and Purbut Singh 
against the present respondent. Purbut Singh has not joined in this appeal. 

The plaintiifs in their plaint stated that, during the King’s time, the 
Talukas of Bassaindeeh and Sijaolia formed one taluka, and that the fathers of 
the parties were seven brothers descended from a common ancestor ; that four 
of them separated and partitioned Taluka Sijaolia from Bassaindeeh ; that 
Taluka Bassaindeeh formed the share of Havanchal^ Singh, father of Hardeo 
Bux, plaintiff, Fateh Singh, father of Purbut Singli, plaintiff' ; and Bbawani 
Singh, father of Jawahir Singh, the defendant ; that the plaintiffs* fathers, being 
seniors, used to make collections from the estate and to manage household 
expenses, including those incurred in marriage and funeral ceremonies ,* that 
the father of the defendant treated them as his superiors, and never interfered 
in the affairs ol the estate ; that defendant's father was junior, and was 
treated by the plainliffs’ fathers as if he were their own son ; that they 
(the plaintiff's* fathers) got the kabuliat executed in his name with the view to 
avoid inconvenience to themselves, and to connect him with offices, but they 
all lived in commensality, and defrayed their expenses out of the incoiAe of the 
said taluka ; that after the death of the fathers of the parties the old practice 
prevailed between them up to date ; that they had been living [629] together 
and their expenses paid out of the profits of the same estate ; that the 
plaintiff's had continued to enjoy the possession of the taluka while the 
defendant had been the kabuliatdar ; that as the defendant was kabuliatdar 
the sanad had been granted to him ; that for one or two months, the defendant 
had, under the sanad, given rise to enmity, and intended to dispossess them 
and put a stop to the profits enjoyed by them for the time past, and wished to 
deprive the real owners of their right, while the said sanad did not contemplate 
to destroy the rights of the plaintiffs ; that in the arbitration case of Bi^ashar 
Bux and Oanga Bux, talukdars of Sorara, the defendant had, in his own 
deposition, stated that in case of his (defendant’s) brothers claiming their 
shares he would not decline to give them their shares ; that the defendant 
had altogether forgottjpn this written admission. Wherefore the plaintiffs 
prayed that, after proper inquiry, orders be passed that they be not deprived 
of their right. 
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In their written statement dated the 6th October 1S65« they stated that 
they had been compelled, by an order of the Otiminal Court, dated the 
15th September 1865, to give up possession, but that previously to that 
time they had held continuous possession. They prayed that, under the condi- 
tions laid down in the sanad, in cl. 2, Circular 2 of 1861, the Government of 
India letter No. 23, dated the 19th of October 1859, and Circular . No; 6 of 
19th June 1861, justice be done to them, and that they might not be depnved^ 
of thefr rightif 

The defendant, in his written statement, alleged that the taluka in dispute 
W{ks the solely acquired property of his ancestors, and particularly of his father ; 
that there had all along been only one kabuliat ; that he had held possession 
without any one as co-sharer ; and that he, of his own free will, had been 
assisting his near relations with food, etc., without their having any right ; and 
that a summary settlemei^t had been made with, and a Government sanad 
granted to, him alone. 

The Settlement Officer did not enter into the question whether the property 
was the self-acquired property of the defendant’s father or was th% joint 
ancestral property of the three brothers mentioned in the plaint, but he dis- 
missed the suit upon the sole ground that the defendant was protected by Act 
No. I of 1869. [3303 He stated that he considered himself bound by the 

opinion of the Financial Commissioner in the late Supreme Court of Landed 
Estates Jurisdiction, in which, upon a petition presented by the plaintiff 
relating to another matter, the Financial Commissioner stated ** that the defend- 
ant was protected by his sanad, that the plaintiffs could get nothing, and that 
it was perfectly useless their continuing litigation.” 

The plaintiff Hardeo Bux appealed from that decision to the Commissioner 
who, without giving any reasons, dismissed the appeal, stating that the suit 
had been dismissed in accordance with the invariable practice of the Courts 
since re-occupation. Subsequently, upon an application by the plaintiff to the 
same Commissioner for a certificate that the case was a fit one for appeal to 
the Privy Council the Commissioner made the following remarks : — 

** I have had this case bofor mo several times since the receipt of the files, and 1 have 
consulted the Judicial Commissioner on the points as to which I have felt doubts. 

The case is before mo on an application from the appellant for a certificate that it is a 
fit suit fotf appeal to the Privy Council. I have no hesitation in granting this certificate, for, 
though the order of this Court passed in appeal, and which it is now proposed to contest, is 
one so obviously in conformity with the previous praotice.of the highest Courts of AppOal in 
this province, that it hardly admitted of dispute, and did not vequire to be supported by any 
lengthy argument at the time it was written, since that time several cases have been before 
their Lordships, the orders passed in which have considerably modified the view of the law 
applying to talukas in Oudh previously taken by the Courts of the Financial and Judicial 
Commissioners ; and though 1 do not find any case so clearly in point as to require me to 
hear an application for review, a course which has been suggested by the appellant, the case 
is (learly one in which he should be allowed every facility for bringing it before a higher 
tribun^. 

“ The certificate will, therefore, be granted, and this order will be filed with the record.” 

The suit was commenced long before Act I of 1869 was passed, viz., as far 
back as the 28th of Aninist 1865, but the judgment o| the Settlement Offiber, 
thi Oouii; of First Instance, was not pronounced for upwards of six years after- 
l.jrW^s. So^ proceedings which ware taken in the meantime «aI» 
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detailed in the judgment; of the Settlement Officer, and well might he describe 
them as most extraordinary t '* 

The lands to which the suit relates were included in^that part of Lord 
Canning's J^roclamation of March 1858, which declared that the proprietary 
right in the soil was confiscated to the British Government which would^dispose" 
^f that right in such manner as to it might seem fitting. 

By the Government letter of the 10th October 1859, set out in the first 
schedule to Act I of 1869, it was declared that every talukdar, '>with whom a 
summary settlement had been made since the re-occupation of the provinqp, 
has thereby acquired a permanent hereditary and transferable proprietary right 
in the taluka for which he has engaged, including the perpetual privilege of 
engaging with the Government for the revenue of the taluka. 

By s. 3 the Governor-General in Council desired that the Chief Commis- 
sioner of Oudh should have ready a list of the talukdars upon whom a 
permanent proprietary right had then been conferred. 

PJIteviously to that letter, viz., on the 24th April 1858, a summary settle- 
ment of the lands had been made with the defendant. Ho was consequently 
included in the list of talukdars, and a sanad was granted to him. After the 
passing of Act I of 1869, he was also registered in List No. 1 under Act I of 
1869, s. 8, and also in List No. 5 {Oudh Government Gazette, August 
7th, 1869). 

The order for the summary settlement with the defendant was made by 
Colonel Barrow, the then Special Commissioner. The defendant, in his applica- 
tion for the summary settlement, stated that he had no partner other than the 
plaintiff Hardeo Bux. 

(Their Lordships then referred to and read certain correspondence which 
passed between Mr. Wood, the Settlement Officer, and Colonel Barrow, the 
Commissioner of the Lucknow Division, as to the parties with whom the 
settlement had been made and a memo, of the information conveyed by those 
letters, which had been sent by the Settlement Officer to the Commis-[632] 
sioner of the Seetapore Division, and the orders of the Financial Commissioner 
thereon, and continued.) 

In consequence of these orders the proceedings appear to have b^en sus- 
pended until the 13th Decembe)* 1871, when the plaintiffs presented a petition 
praying for final orders. In the meantime Act * I of 1869 had been passed. 
The then Settlement Officer took up the case, and, on the 21st December 1871, 
held, as before stated, that the plaintifi's’ claim was barred by that Act. 


* ISec. 3 : — Every talukdar with whom a summary settlement of the Government revenue 

m 1 1 j - was made between the first day of April 1868 and the tenth day 

Talukdars to have herit- ^ 

able and transferable rights subsequently to the first day of April 1868, a talukdari sanad 
m tneir estates. granted, shall be deemed to have thereby acquired a per- 

manent, heritable and transferable rigut in the estate comprising the villages and lands 
named in the list attached to the agreement or kabuliyat executed by such talukdas when 
such settlement was made, or which may have been or may be decreed to him by the Court 
of an officer engaged in making the first re^lar settlement of the province of Oudh, such 
decree not having been appealed from within the time limited for appealing against it, or, 
if appealed from, having been affirmed, subject to all the conditions affecting the talukdar 
^ ^ contained in the orders passed by the Governor-General of 
Subject to certain con- uu tenth and nineteenth days of October 1859 and re- 

ditions. published in the first schedule hereto annexed, and subject 

also to all the conditions contained in the sanad under which the estate is held.] 
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Tbeir Lordships cannot help remarking upon the irregularity of many of 
the above proceedings. They cannot attach any weight to Oolonel Barrow’s 
recollection to which he refers in his letter of the 6th April 1866, If aftv 
information from Oolonel Barrow wSs considered necessary, he ought to have * 
]peen examined as a witness. The Settlement Officer, who was acting as a 
Judge, 6ught not to have written to him to know what his recollection was upon . * 
the su})ject of the summary settlement. His answer was not evidence, and cannot, 
any more than the opinion expressed in his letter of the 25th September 1866, 
be properly u^ed in forming a judicial opinion on the case. Indeed, Colonel 
Barrow does not appear Jbo have always entertained the opinion that the settle- 
ment was made with Jawahir Singh for his benefit alone, for in his Minute, 
dated 11th April 1868, he says : * 

** I have been much troubled by this case in many ways, and Jawahir 
Singh, by his bad faith with his relation, 7vho had lived ivith him as anun- 
divided family in the Nawahee^ is only leading to his own discomfiture. I 
would have him look to the summary settlement which was made with him 
and Hardeo Bux. Perchance that may yet be carried out." 

Officers who act as Judges, if entrusted at the same time with admfiiistra- 
tive duties, ought to be most scrupulous in the endeavour to form their opinions 
independently. They ought not to refer to their superiors, whether judicial or 
administrative, for opinions to enable them to form their own judgments, or for 
instructions or orders directing them as to the course which they, as Judges, 
ought to pursue. As properly remarked by the Chief Commissioner in his 
Circular No. 6, p. 39, [533] “ the Courts are open to all and must be guided by 
tbeir own rules.” 

Colonel Barrow had no authority to stay, until the issue of new rules, the 
proceedings then pending judicially before the Settlement Officer. It does not 
appear whether new rules were ever issued. The Settlement Officer, in his 
judgment, treats the measures referred to by the Financial Commissioner as 
having acquired the force of law by Act I of 1869. 

If the Settlement Officer had acted at once upon his own judgment, in- 
stead of referring for instructions or orders, the probability is that his judgment 
would have been given before Act I of 1869 was passed, and in that case he 
might have come to a different conclusion. 

Be that as it may, their Lordships must deal with the case as they now 
find it. 

The question is : Is the plaintiff entitled to any and what share or 
beneficial interest in the estate, or is his claim barred by Act No. I of 1869 ? 

In support of the appeal the case of Thukram Sookraj Koowar v. The 
Government of India (14 Moore’s I. A., 112) was referred to. In that case the 
plaintiff’s husband, the younger branch of the great Oudh family of Bhinga, 
had, up to the time of the annexation of Oudh, been in the undisturbed and ' 
absolute possession of an estate cajled Deotaha, which had been united in the 
time of the Native Government with the large taluk of Bhinga, of which the 
Bajah of Bhinga, the representative of the elder branch of the family, was the 
taluk^ar, the plaintiff’s husband paying to the talukdar his proportion of the 
jumma assessed upon the whole taluka. 

Upon the making of the summary settlement in 1858-59, after the 
suppression of the Mutiny, the plaintiff was about to apply to the British Govern- 
ment for a summary settlement of the mebal which belonged to her husband, 
apd which had descended to her. She was, however, dissuaded by the Bajah 
of Bhinga from so doing, he fully acknowledging in writing her right,, fed 
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Bi:iggesting that, as she \vas old, she had better leave [334] the protection of 
herjn teres t to him, and pledged himself that her possession of the mehal should 
be ifespected and safe. The summary settlement was accordingly made with 
diim alone. Subsequently one-half of the Kajah’s estates ^as confiscated to 
’.Government in consequence of the discovery of some concealed guns, whereupon 
be pointed out for confiscation the entire rnehal of the appellant as part*of the 
One-half of bis estates, and the plaintiff’s estate called Deotaha was taken by 
"Government, and the greater part of it made over to .Oudh loyalists as a 
reward for good services. ^ 

It was contended that the summary settlement an^ the Government letter 
of the 10th October 1859 constituted the talukdar the absolute owner of 
the whole estate, including the appellant’s estate, Deotaha, and consequently 
that it passed to Government under the confiscation against him. It was, 
however, held by the Judicial Committee that the settlement and letter 
had no such effect. 

In delivejfing judgment Lord Justice JAMES, speaking of the Government 
letter of the 10th October 1859, said (14 Moore’s I. A., 127) : “In English 
language it gave the registered talukdar the absolutely legal title as against the 
State and against adverse claimants to the talukdary ; but it did not relieve the 
talukdar from any equitable rights to which^with a view to the completion 
of the settlement, he might have subjected himself by his own valid agreement. 
In this case the appellant was the acknowledged cestui que trust of the re- 
gistered talukdar, who bound himself expressly in writing that he would respect 
her rights if she would permit him to be alone so registered. It would be a 
scandal to any legislation if it arbitrarily, and without any assignable reason, 
swept away such rights, and in this very painful case it is, at all events, agree- 
able to thoir Ijordships to find that no such scandal attaches to the laws or 
regulations or Government Acts in force in Oudh, and that the cruel wrong, 
of which this lady has been the victim, is due to the misapprehension 
of the law by the Commissioner. It is almost superfluous to add that the lady 
being clearly as she was, the equit [335] able owner, the decree of confiscation 
against her trustee could, on no principle of law, equity, or good conscience, be 
made to affect her, and certainly not to justify a sentence which, rn effect, 
made her the sufferer for his offence.” 

An under-proprietary right, being the interest to which the appellant was 
entitled at the time of the annexation of Oudh, was, therefore, awarded to her, 
notwithstanding the summary settlement and the Government letter. • 

In that case there was a written agreement by the talukdar, prior to the 
summary settlement, to respect the rights of the widow if she would allow him 
to obtain the summary settlement. In the present case, however, there was 
no written agreement by the talukdar prior to his obtaining the summary 
, settlement, but merely a representation by him that he had no partner except 
the plaintiff. 

In the case of The Widow of Shunker Sahai v. Rajah Kashi Pershad 
(L. B. 4 I. A., 198), decided in the Privy Council, 29th July 1873, there was 
also no written agreement signed by the talukdar, but merely a representation 
made by him at the time of his applying for a summary settlement, followed, 
apparently, by other admissions. In that case the widow of Shunkur Sahai was 
entitled as co-partner with Eajah Kashi Pershad to one-third share in seven 
villajges. The summary settlement of 1858 was made with the Bajah as 
taluWar of twenty-six villages, including the seven in which the plaintiff was 
interested. In his application for the settlement, he stated that, in 1264 Fuslee, 
the summary settlement was made as to the seven villages in partnership with 
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both him and the widow at one- third as the share of the widow and two-thirds 
for himself. In the settlement proceedings it was ordered that thjs settlement 
of the seven villages with others should be made with the Bajah as talukdar, 
and that the widpw should be recorded as a co-partner. The settlement was 
accordingly made with the Bajah alone, and he alone engaged for the revenueT. 
The sanad of the talukdary, including the seven villages, was, under the Govern- 
ment letter of 10th October 1859, granted to_^the Bajah alone. The Bajah 
disputed the widow’^ claim, and she sued rs86] for proprietary, and also f6t 
under-proprietary rights. It was held by the Court of First Instance that her 
iisuit for the former was barred, by the sanad being in the name of Bajah Kashi 
^Persbad only ; and that she could not recover under- proprietary rights because 
any title she might have had must have been to proprietary rights. It was 
held by the Financial Commissioner that the widow was eiftitled to one-third 
of the profits of the seven villages when the annual accounts should be made 
up. Upon appeal to Her Majesty in Council it was held by the Judicial 
Committee that there was no ground for holding that the summary settlement 
and the subsequent order of 1859 conferred talukdary rights on the widow, 
but that she was entitled to one-third share of the profits of the seven villages. 

That case so closely resembles the present in many particulars, and the 
remarks of the Judicial Committee are so applicable to it, that their Lordships 
will read an extract from the judgment, which does not appear to have been 
yet reported. They say (L. B., 4 I. A., at p. 206) : 

“ The construction which their Lordships would put upon the words *and 
that the name of Shunkur Sahai’s widow be recorded as a shareholder ’ is not 
that the Settlement Officer gave or intended to give the widow the right of 
making a summary settlement as talukdar, but simply desired to place on record 
for her benefit her admitted beneficial interest in some and some only of the 
villages which made up the settled taluk.” 

* t SK 

Mr. Capper seems to have admitted as to the seven villages that though the 
appellant had not been in independent possession of one-third of the collections, 
yet that the Bajah might have so bound himself by writing as to have incurred 
the obligation of accounting to her for one-third of thp profits. He ultimately 
dismissed her suit because her agent had failed to produce a deed in writing so 
binding the talukdar. Colonel Barrow, however, appears to have held that the 
admission of the Bajah at the time of the summary settlement and on other 
occasions, the former being in the nature of an admission on record, were 
equivalent to such a deed ; and that accordingly, the relation of trustee and 
cestui que having so to speak [537] been established between them, she 
was entitled to one-third share of the profits of the villages when the annual 
accounts were made up. In this part of the Financial Commissioner's order 
their Lordships entirely concur.” 

This case is, therefore, an authority for the proposition that a person who 
has been registered as a talukdar under Act I of 1869, and has thereby acquired 
a talukdary right in the whole property, may, nevertheless, have made himself 
a trustee of a portion of the beneficial interest in lands comprised within the 
talu^ for another, and be liable to account accordingly. 

In that case the cestui que trust was a stranger. In this the plaintiffs 
claimed as persons constituting with the defendant a joint Hindu family. 

It appears that the respondent, in his application for a summary settlement 
^ in the case now under consideration, stated that there was no partner of his 
other than HardeoBux, hut he said nothing as to Purbut Singh. 
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Pn the 22ad March 1866, the plaintiff deposed that he, Purbut Singh, and 
the respondent all lived together, and had everything in common up to January 
then last, ^hich was nearly eight years after the date of the summary settle- 
ment, and more than six from the date of the sanad. ^ 

Their Lordships are of opinion that, up to the time of Lord Canping's 
proclamation, the whole of the villages mentioned in the summary settlement 
were the joint family property of the petitioner and Purbut Singh and the 
defendant, and that they were either ancestral or purchased with the proceeds 
of ancestral estate. The defendant himself, more than a year after the date of 
the summary settlement, stated in his deposition on oath made in another case; 
on the 8th July 1359, that the custom prevailing in his family was that if his 
cousins, meaning^ the plaintiff and Purbut Singh, who wore his partners, 
should claim, they could get their shares divided. He said, they at present 
live with me, and receive food and clothing." It does not appear clearly from 
the latter words whether the estate was held as joint family propoi'ty, or 
whether the defendant merely made an allowance to the plaintiffs. 

The defendant in his deposition deposed that his statement [538] made 
at the time of the summary settlement referred to Mouza Gungoa only. But 
that seems to be at variance with the statement itself. 

The lower Courts appear to have decided the case merely upon the ground 
that the defendant was protected by tlie sanad, witliout adverting to s. 15 of 
Act 1 of 1869, or inquiring whether, notwithstanding the summary settlement, 
the sanad, and the Statute, the plaintiff's or the appellant had, either before or 
after the passing of Act I of 1869, acquired or become entitled to a beneficial 
interest in any part of the property. 

Their Lordships are of opinion that, looking to the allegations in the plaint 
and written statements, an issue ought to have been raised to try that question. 
They do not, on the materials before them, feel competent to decide it. The 
defendant's sanad is not on the record. They have no evidence of all the 
circumstances under which the summary settlement wa.s made, nor of those 
under which the sanad was granted, nor of what was done with respect to it or 
the property comprised in it before the registration of the defendant under Act 
I of 1869. ^ 

Their Lordships wdll, therefore, humbly advise Her Majesty thaji the 
Commissioner be directed to try or to refer to the Settlement Officer for trial 
the following issue, namely, whether the respondent has, in any and what 
manner, agreed or become bound to hold the villages comprised in the summary 
settlement and sanad, or any and what part thereof, or the rents and profits 
thereof, or any and what part thereof, in trust for the appellant and Purbut 
Singh, or either and which of them ; that either party he at liberty to adduce 
such evidence upon the trial of that issue as he may bo advised, and that the 
finding upon such issue, together with a translation of any additional evidence 
which may be adduced, be forwarded to the Registrar of the Privy Council, 
in order to enable the Judicial Committee to report to Her l^Iajesty their 
opinion upon this appeal. 

Agent for the Appellant : Mr. T. L. Wilson, 

Agents for the Respondent : Messrs. Barrow and Barton, 
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[I. SUBSEQUEHT LITWATION 

For proceedings after the remand, see (1879) 61. A., 161. An off-shoot of this litigation 
is the case of Pirthi Pal Singh v. Thahur ^wahir, (lp86) 14 I. A., 37, 

II. BEGISTERGD TILUKDAR MAY HOLD ESTATE BENEFICIALLY FOR OTHERS:— 
* See |1877) B Cal., 645 ; (1881) 8 1. A., 216 ; (1882) 8 Cal., 769 ; (1889) 17 Cal., 311 ; (1898) 
35 1. A., at p. 166 {benami claim) ; (1899) 26 1. A., 229 (though sanad to one alone). 

Trubt in favour of tenant does not arise simply because at the time of application the 
talukdar promised to retain him . — (1884) 12 1. A., 61. 

Ij^. GRANT IK FAVOUR OF A MEMBER OF THE FAMILY 
c Does not necessarily giv« rise to trust : — (1877) 51. A., 1 (Hindu widow, estate bold to bo 
stridhan). 

lY. PRE-EXISTING RIGHT PRESERYED :~(1905) 32 1. A., 229 ; (1909) 36 1. A. 118.] 


[539] ORIGINAL CIVIL. 

The 8th April, 1878. 

Present : 

Mb, Justice Poktipex. 

Groom and another 
verms 
Wilson. 

Practice — Summary Suit on Promissory Note —Time extended for Defendant . 
to appear and defend Suit — Civil Procedure Code (Act X of 1877), 

Chap, XXXIX. 

The High Court has power to extend the time within which a defendant in a suit brought 
under chap, xxxix (summary procedure on negotiable instruments) of the Civil Procedure Code 
can oonib in and obtain leave to defend : therefore, in a suit in which it appeared that the de- 
fendant resided at Peshawur, the time for the defendant to obtain leave from the Court to 
appear and defend, was extended to twcnty-cight days. 

Mb. Collis applied, under cl. 12 of the Charter, ‘for leave to tile a plaint 
under the provisions of chap, xxxix of the Civil Procedure Code on a promissory 
note. made outside, but payable within the jurisdiction; and asked that the 
summons should issue in accordance with form No. 172 of the 4th schedule to 
the Code. The defendant was an officer stationed at Peshawur. 

Pontifex J., granted leave; but, as the defendant was at Peshawur, 
directed that the time within which the defendant might obtain leave to appear 
and defend should be extended to the period of twenty-eight days. The learned 
Judge was of opinion that, inasmuch as s. 532 provides that the summons shall 
issue either in the form mentioned in the schedule, or in such other form as 
the High Court may from time to time direct, the Court had the power to 

extend the time. ' ♦ 

Attorneys for the Plaintiff : Messrs. Roberts, Morgan & Co. 
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The 17ih JanAary, 1878, 

Present : 

Mr. Justice ainslie and Mr. Justice McDonell. 


The Empress on the Prosecution of Bam Manikya Ghakrobutly and othei^s 

versus * • 

Dononjoy Baraj."' 


C. L. R. 478] 

Pi’actice-*- Distinct offences — Separate charges — Criminal Procedure Code — 
(Act X of 1872), ss. 532, 553, 554, Illustration (6) — 555. 

Section 453 of the Criminal Procedure Code simply places a statutory limit on the 
number o£ charges which may legally form part of a single trial. There is nothing in the 
section, however, to prevent an accused from being separately charged and tried on the same 
day for any number of distinct offences of the same kind committed within the year. 

The letter of reference showed that the accused was tried and convicted by 
the Deputy Magistrate in eight cases for extorting various sums of money from 
some villagers, the complainants in each case being separate individuals. Five 
out of the eight cases were tried on the same day, and so far as can be gathered 
from the letter of reference, it would appear that each of these cases wa,-^ tried 
separately. Separate sentences were inflicted on each case. The accused 
appealed to the Court of the District Magistrate, who affirmed the order of the 
Deputy Magistrate. A further application was then made on behalf of the 
accused to the Sessions Judge, who referred the matter to the High Court under 
s. 296 of the Criminal Procedure Code, on the ground that the convictions 
were bad in law. The alleged offences being of one kind and having been 
committed within one year, it was not open to the Court, under s. 453 of the 
Code of Criminal Procedure, to draw charges and try the accused at the same 
time for more than three of such offences. * 

No one appeared on the hearing of the reference. 

The judgment of the Court was delivered by 

Ainslie, J. — We see no grounds for interfering. Section 453 of the Criminal 
Procedure Code modifies s. 452, which requires a [541] separate charge and a 
separate trial for every distinct offence, by allowing three charges of three distinct 
offences of the same kind and committed within one year of each other to be 
tried at the same time ; but this does not mean that, if at onettime or 
within one year a man commits fifty distinct offences of the same kind, he shall 
not in one day be prosecuted for more than three such offences. This is clear 
from illustration (b), s. 454. 

* Orimhial Reference, No. 88 of 1877,- from the order of F H. McLaughlin, Esq., 
Officiating District and Sessions Judge of Noakhaliy, dated the 7th December 1877. 
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C SOaLMl] 

OEIGINAL CIVIL. 

The 8th April, 1878. 

Fbesbmt : 

Mb. Justice Pontifbx. 

Pestoijiiee Eduljee Gurdnr 
versus 

C 

Mirza Mahomed Ally and another. 

Practice — Joinder — Suit against dratoer and acceptor of a 
bill — Civil Procedure Code {Act of 1877), s. 29* 

The drawer and acceptor of bills of exchange can be joined as co-defendanjbs in a suit 
brought by the holder of such bills. 

The plaintiff, as holder of certain bills of exchange drawn and accepted in 
Calcutta on ITth February .1877, sued the drawer and acceptor thereof to 
recover the amount due on the bills. 

The defendants had not entered appearance, and the case, accordingly, 
came on as undefended. Notice of dishonour was duly proved. 

Mr. Trevelyan, for the plaintiff , referred toByleson Bills, 12th ed., p. 407, 
and s. 29 of the Code of Civil Procedure, as authority for the joinder of the 
drawer and acceptor as defendants in the same action. 

Pontifex, was of opinion that s. 29 permitted such a joinder, and gave 
a decree for the amount due under the bills against both the defendants. 

Case decreed. 

Attorneys for the Plaintiff : Messrs. Trotman and Watkins, 


* [Bee. 29 :*-The plaintiff may, at his option, join as ^rtios to the same suit all or any> 
1 i persons severally, or jointly and severally, liable on any 

Joinder of parties liaoie contract including parties to bills of exchange, hundis and 
promissory notes,] <5 


on same oontraot,^ 
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[542] APPELLATE CIVIL. 

The 21$t Detember, 1878, 

Present : 

Mr. Justice Ainslie and Mr. Justice Kennedy. 


Goopee Nath Dobey Judgment-debtor 

versus • 

Roy Luchmeeput Singh Bahadur and another Decree- holders.*^ 


[== 1 C. L. R. 849] 

Sale in execution of decree — Postponement of sale — Notice — 

• Proclamation- - Act VIII of 1859, s, 249. 

Where a sale in execution of a decree is postponed » whether indefinitely or to a fixed date, 
it is necessary, in the absence of an express arrangement between all the parties, that a fresh 
proclamation should be made giving notice of the day to which the sale has been postponed. 

It may be presumed, when the notice is wanting, that there has been an absence of 
bidders, from which alone substantial injury must probably have arisen to the judgment- 
debtor (see also Shib Prohash Singh v. Sardar Dayal Singh, post, p. 544). 

Okhoy Chunder Dutt v. Erskine (3 W. B., Mis. B., 11) followed. 

In May 1876 Lutchmeeput Singh obtained a decree against the judgment- 
debtor, under which certain property in the district of Shahabad was attached 
and ordered to be sold. The 6th November 1876 was, in the first instance, the 
day fixed for the sale. On the 26th of October the sale was postponed at the 
request of two rival decree-holders to the 11th December. The order postpon- 
ing the sale was passed in the presence of the vakils for the decree-holders, 
but without the consent of the judgment-debtor and without any notice to him. 
The proclamation of the postponement was notified simply by a notice to that 
effect put up in the Court-house, but no steps had been taked to convey 
information of the change of day to intending purchasers in the mofussil. 
The sale took place on the 11th December. 

The judgment-debtor applied to the District Court to have the sale set 
aside, on the ground that no fresh proclamation, under s. 249 1 of Act VIII of 
1859, was made on the day to which the sale was adjourned. 

• Misoellaneous Begulkr Appeal, No. 266 of 1877, against the order of A: V. Palmer, Esq., 
Judge of Zilla Shahabad, dated the 5th of September 1877. 

t [See. 249 In all cases of intended sale by public auction, whether of moveable or 
immoveable property, in execution of a decree, a proclamation 
Notification of sales by of the incended sale, specifying the time and place of sale, the pro- 
public auction. perty to be sold, the revenue assessed upon the estate when the pro-^ 

perty to be sold is an estate or a part of an estate paying revenue 
to Government, and the amount for the recovery of which tl^ sale is ordered, together with 
any other particulars that the Court may think necessary, shall be made in the current 
language of the district. The proclamation shall also declare that the sale extends only to 
the right, title, and interest of the defendant in the property specified therein. Such pro- 
clamation shall be made on the spot where the property is attached by heat of drum or in 
such other mode as may be customary ; and a written notification to the same effect shall be 
al&xed in the Gourt-housp of the Judge who shall have ordered the sale, and in some 
conspicuous spot in the town or village in which the attachment may have takdh place. When 
the property ordered to be sold may consist of land or of any right or interest in land, the 
written notification shall also be aifixed in the office ^f the Collector of the district in which 
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[848] The Judge, although he found that the judgment-debtor had not 
been represented in Court at the time when the sale was postponed, refused the 
application. ^ 

The judgment-debtor accordingly preferred this appeal to the High Court. 

The Advocate- General and Baboo Gooroo Dass Banerjee for the Appellant. 

Mobnshee Mahomed Yusoof^ Baboo Mohesh Ohunder Chowdhry, and Baboo 
Sree Nath Dass for the Respondent. 

, The judgment of the, Court was delivered by 

Ainslie, J. (who, after stating the facts of the case, continued). — The 
judgment of the late learned Chief »Tustice Sir Barnes Peacock in the case of 
Okhoy Chunder Dutt v. Er shine (3 W.R., Mis. R., 11) may be quoted as show- 
ing that, in all cases in which a sale may be postponed to another day, it is 
necessary that the formalities required by law should be gone through afresh 
(unless it be that they have been waived by the parties themselves). - He says — 
“ It is exceedingly important that when an auction-sale is to take place in 
execution of a decree, a proclamation should be made, giving notice of the day 
on which the sale is to take place, so that intending purchasers may go and bid 
for the articles put up for sale, and Act VIII of 1859 is express on the point.” 
He then goes on to quote s. 249. 

The case then before the Court is, no doubt, somewhat different from the 
present case, inasmuch as in that case the postponement had been indefinite, 
whereas in the present case the postponement was to a certain fixed day. Still 
it appears to us that the principle applies, that in all cases the prescribed notice 
must be given in order that intending purchasers may be able to attend and bid 
at the sale, unless the giving of such notice is specially waived. In the present 
case there was no such notice as is required by s. 249, though it bad become 
necessary in consequence of the first notice having become inoperative 
otherwise than by the action of the parties to the suit. 

I5i%l With reference to the substantial injury arising from this irregu- 
larity, we think that we ought to hold that, as the law distinctly requires a notice, 
and as the notice is so important, in order to secure a fair chance a proper 
price being offered for the property to be sold, it may be presumed, when the 
notice is ^wanting, that there has been an absence of bidders, from which alone 
substantial injury to the judgment-debtor must probably have arisen. 

. There is some evidence, moreover, in this cash that the property was sold 
formless than its actual value. The Judge has rejected that evidence as un- 
trustworthy, but we think that it should be read in the light of the presumption 
that there must probably be substantial injury from want of notice, and that 
some weight should consequently be given to that evidence, unless it is clearly 
rebutted by evidence of the other side. There being no such rebutting evidence, 
we are bound to hold that there is sufficient proof of substantial injury. 

The order of the lower Court must, therefore, be reversed, and the sale set 
aside with costs payable by the purchaser-respondent. 

such land is situate and in the Court-house of the principal Civil Court of the district wher^ 
the Court which ordered the sale is subordinate to such Court. The sale shall not take place 
^ until after the expiration of at leasts thirty days in the case of 

Time of sale. immoveable property, and of at least fifteen days in the case of 

moveable property, calculated from the date" on which 
notification shall have been affixed in the Court-houee of the Judge ordering the sale.} > < 
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NOTES. 

[PROCLiMATION OF SALE— POSTPONEMENT— 

Omission to issue a fresh one an irregularity :~-(1891) 18 Cal., 496 ; when a portion was 
released from attachment: — (1878) 3 Gal., 64%. See also (1881) J Cal., 466 : (1881) 7 Cal., 
730; (1895) 18 All., 37. 

But the irregularity may be waived : — (1901) 6 C. W. N., 42 and a fresh one if also called 
for when the aggregate of the postponement amounts to more than 7 days : — (1901) 6 
C. W. N., 44.1 


[8 Cal. 844] 

The 20th Mareh, 1878, 

Present : 

Mr. Justice White and Mr. Justice R. C. Mitter. 

Shib Prokash Singh Judgment-debtor 

versm 

Sardar Doyal Singh Decree-holder.* 

[- .2C. L. R. 260] 

Sale of Property in Execution 6f Decree — Proclamation of Sale 
— Material Irregularity — Act VIII of 1859, ss, 249, 256, 

The property of a judgment-debtor was proclaimed ‘and advertised for sale in execution^ 
of a decree on a certain day. The proclamation set out particulars of the property, but subse- 
quent to such proclamation a portion of the property was released to a third party. Notwith- 
standing this fact, no fresh proclamation was made, and the sale took place on the day origin- 
ally fixed. Held, that the omission to issue a fresh proclamation was a material irregularity, 
inasmuch as the judgment-debtor was entitled to have a proclamation issued accurately describ- 
ing the property to be sold, and that such proclamation should be published thirty days before 
the sale (See also Gopeenath Dopey v. Boy Lutchvieeput Singh Bahadur, ante p. 642). 

[S«53 In this case the property of the judgment-debtor had been put up 
for sale in 1877, under a proclamation which boro date the 11th January 1877, 
and which was published on the 27th of the same month, fixing the 5ith March 
1877 as the day for sale. The proclamation stated that the property to be sold 
was a 2-anna 8-pie share in a certain taluk, the jumma of which was 1,269 
rupees 5 annas and 4 pies. "Between the 11th January and 5th March, a pori^on, 
consisting of 12 kalums*of the property advertised to be sold, was released from 
attachment upon the application of one Nursing Roy. No fresh proclamation, 
however, was issued ; but, on the date of sale, those who had assembled for the 
purpose of bidding for the property, were informed, at the time and place of sale, 
that a portion of the advertised property had been released, and that the sale 
would, therefore, only extend to 2-anna 8-pie share of the taluk, less the portion 
released. A sale having taken place, the judgment-debtor applied to have it set 
aside for irregularity. The Subordinate Judge overruled the objection! 

The judgment-debtor, therefore, appealed to the High Court. 

^ Baboo Akhil Chunder Sen for the Appellant. 

* Baboo Anund Go pal Paulit for the Respondent. 

• Miscellaneous Regular Appeal, No. 239 of 1877, against the order of Moulvie Mohamed 
Noorul Hossain, Subordinate Judge of Zilla Shahabad, dated the 19th of May 1877. 

I 


1 CAL.— 132 
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The judgment of the Court was delivered hy 

White, J. (who, after stating the facts of the case, and the release of a 
portion of property to Nursing Roy, continued) : — The result of the release of 
this portion was, thaf the description of the property which was advertised to 
be sold was no longer an accurate description. 

Now s. 249 of the Code, in prescribing w'hat the proclamation is to contain, 
makes express mention of “ the property to be sold,*' and there can be no doubt 
that that particular, is one of the greatest importance. In a -case where, as 
her«, a variation had arisen between the property advertised to be sold and the 
property actually sold, in consequence of the release obtained by Nursing Roy, 
it was necessary and proper that a fresh proclamation should have issued in 
order to comply with CS46] the requirement of the section to which I have 
referred. No such fresh proclamation, however, issued ; but on the day of sale, 
those who had assembled for the purpose of bidding for the property were 
informed at the time and place of sale that a portion of the advertised property 
had been released, and that the sale would, therefore, only extend to a 2-anna 
8-pie share ot the taluk, less that portion. It is obvious that this was not a 
compliance with the Code, and that serious injury may have resulted to the 
appellant from the adoption of such a course. The judgment-debtor is entitled 
to have a proclamation issued wfiich shall state accurately' the property to be 
sold, and whicJi is published thirty day.« before tlie sale. The method adopted 
deprived him of the benefit of the thirty days’ advertisement, and is open to the 
further objection that intending purchasers w^ere left in the dark as to the extent 
of the portion which Nursing Roy had procured to be released, and as to how 
much it reduced the value of the 2- anna B-pio share of the taluk which was 
, advertised for sale. That the proceeding, under these circumstances, to sell the 
appellant’s property under the iiroclarnation of the llth Tanuary 1877 amounted 
to a material irregularity, we think there can be no doubt. The way in which 
the Subordinate Judge has dealt with the objection is this. He says “ No 
rule has been pointed out and urged that in a case like this the writ of attach- 
ment and sale proclamation sliould he served and published anew under that 
rule. It being so, to call such an omission an irregularity, is altogether false 
and improper.” The objection is not pointed to the omissjon to issue a fresh 
writ of attachment, hut to the omi.ssion to issue a fresh proclamation. A 
reference to s. 249' of the Code would have satisfied the Subordinate Judge 
that a frejh proclamation was, in strictness, required, inasmuch as the property 
actually sold did not correspond with that which was proclaimed to lie sold. 

The irregularity being in our opinion material„W 0 have next to determine 
whither the judgment debtor has proved that he ln»s sustained substantial 
injury by reason of that irregularity. We can easily suppose that he may have 
done so, and it is an irregularity of such a sort that very little evidence 
would satisfy [347 J the Court on the point. It is necessary, however, for him 
to give some evidence of substantial injury, but this he is unable to do upon 
the present application, because he cannot show what is the value of the 12 
kalums which have been deducted from the 2-anna. 8-pie share of the taluk. 

The Court below does not appear to have examined the evidence with a 
view to this point, nor indeed did the question properly arise there, because it 
held that the objection on the score of irregularity failed, in which case, of- 
course, it would be unnecessary to consider whether substantial injury had or 
bad not been suffere d by the ju dgment-debtor, 

^ [Sec. 249 q. v. supra I.L.R. , 3 Cal, 642.] 
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This question now becomes material, and we think, considering the course 
which the application took in the Court below, that the judgment- debtor 
should have an opportunity of substantiating this part of his case. We shall, 
therefore, with these remarks, remand tt)e case to the Subordinate Judge, and 
direct him to ascertain from the evidence on the record, and from any further 
evidence that may be adduced by the parties, whether the apjSellant has 
sustained substantial injury by reason of the occurrence of the ir^jsgularity 
complained of. The appellant and respondent respectively will have liberty to 
produce such further evidence. • 

The costs of this appeal will abide the result of*the remand. * 


NOTES. 

[Sec Notes to I. Ij. R., 8 Cal., 542 

[ 3 Cal. 5471 

The Gth December, 1877, 

^ Presf.nt : 

Mr. Justice Markbv and Mr. Justice Mitter. 


Golokemonoy Dabia and others Deciee-holders 

versus 

Mohesh Cbunder Mosa and another Judgment-debtors." 


[ 1 C. L. R. 149] 

Application for Execution of Decree for Arrears of B^nt —Limitation — Proper^ 
Application — Circular Order , 10th July 187 J — Deng, Act V 11 1 of 1869, s, 58. 

The words “ no process of execution of any description whatsoever shall be issued on a 

judgment in any suit after the lapse of three years” in s. 58 of Bcmg, Act Vlllof 1809 

moan, that execution shall not issue unless a proper application for execution is made within 
three years from the date of the judgment. Therefore, where, on an application made on 
5th July, (.948] 1875, for execution of a decree for arrears of rent, obtained on the Hist January 
1878, a warrant for the arrest of the judgment-debtors was issued, but not executed, a 
subsequent application for execution of the same decree made on 17th March 187G was 
held not to be barred. 

The law as laid down in Hhidoy KiisUna Chose w Kailas Chandra liosciM.ir U L. K., 
F. B.. 82 ; S. G., 18 \V. R., F. B., 8) is not affected by the Circular Order No. 18, dated 
10th July 1874 I (18 B. L. R., iJir. Or., 62). 

•Miscellaneous Speciaf Appeal, No. 145 of 1877, against ibe order of H. T. Prinsep,**Esq.* 
Judge of Hooghly, dated 10th March 1877, affirming a decree of Baboo Bepiu Bcharee 
Mookerjee, Munsif of Arnpta. 

t [,Circular Order No, 18, dated Calcutta the 10th July 1874 : — 

The Court, having observed that irregularities are committed in the execution of decrees^ 
in rent suits, are pleased to direct the attention of District Judges to the positive rule laid 
down in section 58 of Act VIII of 1869 (B, G.) as to judgments for amounts not exceeding 
Bs. 500 and to intimate that the same process of execution cannot be oxccutcd*morc than 
once, and the Court accordingly direct that the reception of supplementary lists of property 
to be attached or other devices by which the provisions of this section arc evaded, may be at 
qpcQ put a stop to. 

• By order of the High Qourt. 

(Sd.) H. J. S, COTTON. 

Offg, BegistrarTl 
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GOLOKKMONEY DABIA &C. V. 


The facts of this case are as follows : — 

On the 31st January 1873, the presept appellants, with certain other 
parties, obtained a decree for arrears 9 f rent against the respondents. On the 
5th July 1875, an application was made for execution by arrest and for attach- 
mant and sale of the property of the judgment-debtors, and a arrant for their 
arrest was granted ; but on the 22nd September 1875, the decree-holders in- 
formed the Court that a proposal for compromise was made by the judgment- 
debtors, and that their arrest was unnecessary On the compromise falling 
through, a second application was, on the 17th March 1876. made for the 
arr^t of the judgment-debtors and for an attachment of their property. This 
application was refused by the Munsif ; and on appeal to the District Judge 
the order was upheld, the Court being of opinion that the matter was barred by 
limitation under s. 58 of Beng. Act VIII of 1869, and that the Circular Order 
of the High Court, dated 10th July 1874, which directed attention to the 
positive rule laid down by that section of the Act, and provided that in respect 
of judgments therein specified, the same process of execution could not be 
executed more than once, was intended to apply to cases like that of the 
application the subject of the appeal. The decree- holders thereupon appealed 
to the High Court. 

Baboo Bhahub Chunder Banerjee, for the appellants, contended, that the 
application of the 17th March 1876 for the arrest of the judgment-debtors was 
not barred under s. 58 of the Bent Law, because that application was only a 
continuation of the former application, and in support of this argument, cited 
Bhidoy Krishna Ghose v. Kailas Chandra Bose (4 B. L. E., F. B., 82 ; 
8. C., 13 W. R., F. B. 3), and further that [ 849 ] the Circular Order of the High 
Court, dated the 10th July 1874 (13 B. L. R., Cir. Or., 62), had been miscon- 
.,^otrued by the lower Coirt, as the Circular simply provides that a process 
once executed shall not be issued again ; but in the present case, as the warrant 
of arrest was never executed, the Circular does not apply, and further, that the 
Circular could not set aside the ruling of the Full Bench reported in Bhidoy 
Krishna Ghose v. Kailas Chandra Bose (4 B. L. R., F. B., 82 ; s. c., 13 W. R., 
F. B., 3). 

B&hoo* Boido Nath Dutt, for the respondents, pointed out that the judg- 
ment-creditors had allowed so much time to elapse between the two applica- 
tions, that the second application must be taken to be distinct from the first, 
and therefore was barred, and cited Lalla Bam Sahoy v. Dodraj Mahta 
(20 W. E; 395). 

The judgment of the Court was delivered by 

Markby, J. (who, after stating the facts of the case, continued). — In this 
case we think that the decision of the Munsif and of the District Judge was 
wrong, and that execution ought to have been allowed to issue. 

Now' the Full Bench have laid down in a case (4 B, L. R., F. B., 82 ; 
S, C., 13 W. R., F. B., 3), and that decision is binding' upon us, what the 
true construction of the section is which imposes a term of limitation of 
three years upon a judgment-creditor when applying for execution. The 
effect of ^jhat decision is stated in the judgment of Mr. Justice Macphebson,. 
who says that** the words should be considered as meaning that execution, 
shall not issue unless a proper application for execution is made within 
three years from the date of the judgment.*’ That I understand to be the 
decision of ^tbe majority of the Judges of th^ Full Bench. That being soV 
the real qu^tion which we have to determine in this case is whether the pro- 
ceeding of &0 17th March 1876^ was a nowand substantive application^%r 
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execution, or whether it was merely a step taken by the judgment-creditors in 
furtherance of the execution for which they applied, and applied successfully on 
the 5th July [880] 1875. Now one of thd^ facts to be noticed in this case is, 
that the proceedings which took place on«the 17th March 1876 and subsequent 
proceedings were all under the original number which was borne by the pro- 
ceedings of 1875. 1 do not say that that was conclusive in the matter, but It 

certainly goes to show that the proceedings which followed upon the application 
of the 17th March 1876 were not proceedings upon a new execution frhen for 
the first time issued, but steps taken in furtherance of the original application. 
And under all the circumstances of this case, we think that we^ire justified in 
saying that the steps taken for the arrest of the judgment-debtors in MshtcIi 
1876 were not new proceedings but a continuation of the old proceedings. If 
that be so, then, according to the Full Bench decision, it is incumbent upon us 
to hold that they are not barred. 

The District Judge has relied upon the terms of a circular order of this 
Court. We do nob at all wish to weaken the effect of anything which is stated 
in that circular order. That circular order does nob and could not affect the 
law as laid down by the Full Bench decision. Notwithstanding anything 
which is contained in that circular order, the question must be decided in the 
same way, viz., by inquiring whether the application made for execution upon 
which proceedings were had, was made within three years from the date of the 
decree. 

The vakeel for the respondents has also relied upon a decision in Lalla 
Bam Sahoy v. Dodraj Matho (20 W. E.. 395). All that is necessary for us to 
say upon that decision is this, that the question of delay on the part of the 
judgment-creditors is not anywhere referred to by the Full Bench. It may be 
that the question of delay on the part of the judgment-creditors may in some 
cases be useful in assisting the Court to determine whether an ambiguous"' 
proceeding is a fresh application for execution or a step taken in furtherance 
of a previous application. But there is nothing which will authorize us to 
import into the law of limitation the question of diligence on the part of the 
judgment-creditors as a substantive portion of that law. 

[881] We think that the decision of the District Judge must be set aside, 
and the money deposited by the judgment-debtors must be paid 6ut to the 
decree-holders. The decree-holders will be entitled to their costs in this Court 
and the Courts below. 


NOTES. 

[ I. LIBERAL CONSTRUCTION- 

The words ** from the date of such judgment ” in Bengal Act VIII of 1869, s. 68, were 
# liberally construed in (1681) 7 Cal., 127. See also (1906) 6 C. L. J., 140. 

II. LIMITATION— 

A suit by the judgment-debtor which was decreed and in which an injunction was granted 
retraining the execution of the decree but which was ultimately dismissed on f^ppeal, was 
not such a proceeding as would ’^irevent the decree being time-barred;— (1901) 6 
C. W. N., 736.] 
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, [SCal.BSl] 

The 27th February, 1878, 

PRESENT r 

Mr. JusijiiCE Ainslie an!) Mr. Justice McDonell. 


Sheikh Knoorshed Hossein and others Decree-holders 

.1 ver.ms 

Nubbee Fatima and others Judgment-debtors. ■' 


- ** [: 2 C. L. R. 187] 

Suit for Partition 1 Execution — Lnnitatton — Riokt of Go-Sharer in Partition — 

Suit to enforce Decree, 

A decree for partition is not like a decree for money or the delivery of specific property » 
which is only in favour of the plaintiff in the suit. It is a joint declaration of the rights 
of persons interested in the property of which partition is sought, and such a jjecree, when 
properly drawn up, is in favour of each shareholder or set of shareholders having a 
distinct share. 

A, on the 29th June 1871, obtained a decree for partition against il, his co- share- 
holder, and, on the 28th November 1870, applied to have the execution proceedings struck off 
the file. The application was refused, and the partition was ordered to be completed at B's 
expense. Held, that as the execution proceedings taken cither by one shareholder or the 
other were taken on behalf of both, limitation did not apply. 

In this suit the plaintiff obtained a decree on the 29th June 1871 against 
the defendant, his co-sharer, for partition of a 3-anna 6-gunda share out of 
8 annas of Mouza Dilavvapore. Plaintiff took out execution, and a greater part 
the land had been partitioned under tbe execution ; the plaintiff’, however, 
dissatisfied with the way in which the lands had been divided, applied, on 28th 
November 1876, to have the execution proceedings struck off the file, where- 
upon the defendant expressed his willingness to carry on the execution 
proceedings. The Court of First Instance rejected the plaintiff’’s application, 
and directed the partition to continue at the defendant’s expense. 'L’he Lower 
[552] Appellate Court having confirmed this order, the plaintiff preferred 
a special appeal to the High Court. 

Moonshee Mahomed Yusoof for the Appellants. * 

Mr. ilf, L. Sandel for the Respondents. 

The Judgment of the Court was delivered by 

Ainslie, J. (who, after stating the facts of the case, continued). — In special 
appeal it is contended that the defendant is not entitled ^to execute the decree at 
all ; and if entitled, that he is barred by limitation. 

With regard to the first point, we are of opinion that a decree for partition 
is not like a decree for money or foi the delivery of specific property, which is 
only in favour of the plaintiff in the suit. It is a joint declaration of the rights 
s of persons interested in the property of which partition is sought, and having 
been so made, it is unnecessary for those persons who are defendants in the 
suit to come forward and institute a new suit to have the same rights declared 
under a*second order made. It must be taken that a decree in such suits is a 

• Miscollancoua Special Appeal, No. 308 of 1877, against the order of R. J. Richardson 
Esq., Judge of Zilla Tirhoot, dated the 6th of June 1877, affirming the order of Baboo Greesh 
Chunder Ghose, First Subordinate Judge of that district, dated the 28th of November 1876. 

t The partition under a decree of an estate paying rent to Government is now to bo made* 
by the Collector, see s. 265 of the Civil Procedure Code [“-=C.P.C., 1908, sec. 1, Or. 21, r.^^^.J 
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decree, when properly drawn up, in favour of each shareholder or set of share- 
holders having a distinct share. In the present instance there being fortu- 
nately only two parties, there was no room for ambiguity in the drawing up of 
the decree. ^ 

On the question of limitation, we think that it is impossible, in a case like 
this, to hold that the execution proceedings taken by either one sha^holder*or 
the other are anything but proceedings on account of both the shareholders. 
The necessary result of those proceedings was to divide off the sha«*e of the 
defendant, and while this was going on at the instance of the plaintiff, it 
would have been merely superfluous for tlie defendant to havrfput in an appli- 
cation to have the same thing done at her instgPnce. Therefore, we Uiink 
that it must be taken that the proceedings in execution earlier than 1876 have 
the same effect as if they had been originated in the name of the defendant ; 
consequently limitation does not apply. 

The appeal is dismissed with costs. Appeal di.wuHsed. 


NOTES. 

[PARTITION DECREE— 

1. The explanation of the nature of such decree given in this case has been adopt<‘d 

in (1807) 22 Mad., 494 ; (1897) 20 All , 81. 

2. See (1889) 12 All., 508, where it was held that the share to be obtained by the plain- 

tiff would give the Court jurisdiction and the shares of the dcfendnnts should not 
be asoertJiined when there was no prayer for it. Sitt JOHN Edor added, “ should 
the question in 3 Cal., 561 arise, we would not be prepared to follow that decision.” 

3. Hut where the plaintiff fails to obtain a decree for his share, the defendants cannot 
insist on their shares being ascertained and decreed in that suit (lOOG) 31 Bom., 271. 

4. As between co-defendants issues may arise and would be when determined 
cata 11 Horn., 21G ; (1903) 31 Cal., 95 8 C. W.N., 30.] 

[558] ORIGINAL CIVIL. 

The 4th and 9th April, 1878. 

Pbksent : 

.iL’STICR PoNTIFEX. 

Tfee Adnjinistrator-General of BengHl 
versa H 
Apear. 


Will, Construction of — Absolute Gift — Inference draivn by snhseqvent provisiom 
for enjoy 7nent of such gift- - In le7i lion of Testator, 

Where a testator leaves a legacy absolutely as regards his e.state, but restricts the mode 
of the legatee’s enjoyment to secure certain objects for the benefit of the legatee, and where 
such objects fail, the absolute gift prevails and does not fall into the residue of the testator’s 
estate. Therefore, where a testator gave legacies to certain of his grandsons and grand- 
daughters, but nevertheless declared that such legacies should be held upon trust (as to 
the legacies to the grandsons) to invest the same and to apply the income during the 
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minority of the legatee towards his maintenance and education, and upon his attaining 
, the age of 21 years to him the income during his lifetime, and after his death to 
pay such income unto the widow of such grandson, and after the death of both of them 
to transfer the capital unto the child or children of such grandson as being a son or 
sons should attain the agpof 21 years, or being a daughter should attain that age, or marry 
in equal shares as tenants-in -common ; and where the testator especially provided as 
to the legacy left to one grandson that upon the happening of certain events it should be 
paid to his other grandchildren : HeZd, that the gifts to the grandsons were absolute, and that 
the subsequent provisions were simply a qualification of the gifts for the benefit of the 
legatees ; and that, therefore, upon the death of one of the grandsons unmarried, his legal 
representative was entitled to the legacy left to him. 

Lassence v. lierney (1 M. and G., 551) and Kellett v. Kellett (L. R., 3 H. L., 160) 
followed. 

In this case the Administrator-General of Bengal, as legal representative 
of Patil Apear, who had died intestate and unmarried in June 1877, sued the 
defendants as executors of the will of Aratoon Apear. The testator had died 
many years ago, and the plaintiil‘ claimed payment of a legacy of Bs. 20,000, 
to which he contended the estate of Paul Apear was entitled under his will. 
The defendants, however, stated that, as the will in question did not direct 
how the legacy bequeathed to Paul Apear was to be disposed of in the event of 
Paul [634] dying without issue and without leaving a widow, they were advised 
not to make over the same to the plaintiff without a decree of Court. 

The clause of the will relating to the matters in question was as follows : 

“ I give to each of my grandsons and granddaughters (sons and daughters 
of my deceased son Apear Aratoon Apear), viz,, Aratoon Apear, Gregory 
Apear, Alexander Apear, Paul Apear, Caclitick Apear, Johannes Apear, Sarah 
Amelia Apear, and Hanudi or Anne Apear, now the wife of Mr. G. A. Bishop, 
Irtie sum of Ks. 20,000. Nevertheless, I declare that the said shares or legacies 
of each of my said grandsons and granddaughters shall be held by my 
^ trustees upon the trusts hereinafter declared concerning the same respec- 
^ tively, that is to say, as to the legacies of each of ray grandsons upon trust 
to lay out and invest the same in the purchase of^ Government or Parlia- 
mentary stocks or funds in India, or Great Britain, or in Bank of Bengal 
shares or m or upon any mortgage of freehold estate in Great Britain or 
within the Town of Calcutta or on loan to the firm of Messrs. ApcQ.r & Co., 
on their own personal security, with power from time to time to vary such 
investments and during the minority of such grandson in the discretion of my 
said trustees to apply all or any part of the annual produce and income arising 
from the said investment in or towards his maintenance or education or other- 
wise for his benefit and to accumulate the unapplied income. But such 
accumulations are nevertheless to be paid and applied to or for the future benefit 
of such grandson, and, after such grandson shall have attained the age of 21 
years, to pay the income arising from the said investment to him, during his 
lifetime (subject nevertheless as to the legacy of my said grandson Aratoon 
Apear, to the proviso hereinafter contained), and after the decease of such 
^ grandson, to pay the said income unto any wife of such grandson who may 
survive him during her life, and after the decease of both of them the said 
grandsoDtand any wife of his who may survive him upon trust to transfer the 
capital of the said share, and the funds and securities whereon the same may be 
invested, [SSSJ unto such child or children of such grandson, as being a son or 
sons shall attain the age of 21 years, or being a daughter or daughters shall actaii?^ 
that age or marry, in equal shares, as tenants-in-common, for the absolute use 
and benefit of such child or children respectively. The testator then ma^e 
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a limitation over of the legacy to his grandson Arratoon Apofir and also provided 
that the trustees should be at liberty if they thought fit to transfer the legacies 
left to the grand-daughters to separate trustees. 

Mr. J, D. Bell (with him Mr. Ferguson) for the plaintiff, contended, on 
the authority of Lassence v. Tierney (1 M. and G., 551)^ that the legacy to 
Paul Apcar was an absolute gift, and that therefore on his death, it ^id noff 
revert back to the testator's general estate. That the provisions relating to this 
legacy only showed how it was to be enjoyed by the legatee and in no vfay cut 
down the previous absolute gift. The following cases were cited : Campbell v. 
Brownrigq (1 Phillips, 301), Martin v. Martin (L. E., 2 Eq., 404% Eandfield v. 
Bandfield (8 H. L , 225), Crozier v. Ctozier (L. E., Eq., 282). • 

Mr. T. A . Apcar t for the defendants, argued that Paul only took a life- 
estate in the Es. 20,000 and, as he died without leaving a widow, the legacy 
had now lapsed unto the testator's general estate. He further argued (hat 
the case of Lassence v. Tierney (l M. and G., 551) did not apply, as that was 
a case relating to females, whereas the present was one concerning males ; and 
that a test&tor might welt provide that a legacy to a woman should rest in 
trustees, but there would be no need for such precaution in case of legacies to 
males. He cited the following cases: Scawin v. Watson (10 Beav., 200), 
O'Mahoney v. Burdett (L. E. 7 H. L., 388), Whittell v. Dudin (2 Jac. and W., 
279), Joslin v. Hammond (3 M, and K., 110). 

Pontifex, J. - I think that the gift of this legacy of Es. 20,000 to Paul 
Apcar, deceased, falls within the rule that, if [S56J a testator leaves a legacy 
absolutely as regards his estates, but restricts the mode of the legatee's enjoy- 
ment to secure certain objects for the benefit of the legatee upon failure of such 
•objects, the absolute gift prevails — Lasserice v. Tierney (1 M. and G., 551). In 
that case, however, Lord COTTENHAM qualified* the rule by adding that the 
intention of the testator was to be collected from the whole will and not from * 
words, which, standing alone, would constitute an absolute gift, and in that case 
he found words in other parts of the will which made him decide that the gift 
in that case was not an absolute one. In KeLlett v. Kellett (L. E., 3 H. L., 160) 
the rule referred to cases approved and confirmed. In the present case the 
gift in the first instance is an absolute one, and the subsequent provisions are 
simply a qualification of the gift for the benefit of the legatee ; and sft far from 
finding in g.ny other point of the will any indication of intention on the part of 
the testator that the gift should not be an absolute gift, I think, on the 
contrary, that the fact that the testator does make a limitation over of 
one of their legacies, namely, the legacy to his grandson Arratoofi, shows 
that he intended the other legacies to be absolute, and I think such intention 
is further indicated by the provision respecting the legacies to the grand- 
daughters under which ’the executors are empowered to transfer the grand- 
daughter’s legacies to separate trustees, which shows that it was the intention 
■of the testator to separate the legacies from his general estate. The Adminis- 
trator-General is therefore entitled to the legacy of Es. 20,000 loft by the 
testator to his grandson Paul, Qosts of all parties, as between attorney and 
-client, to be paid out of the Es. 20,000. 

Attorney for the Plaintiff : Mr. Oarapiet, 

Attorney for the Defendants : Mr. Dover, * 

NOTES. 

• [See Jlalihurton v. Administrator-Oeneral, 21 Cal., 488; Bai Bapiv, JamnadaSt 22 Bom. 
774 ; also 24 Gal. 834]. • 
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[537J APPELLATP3 CIVIL. 


The SOthJilarch, 1878. 

'' Pkksent : 

JilE. Justice White anu Mb. Justice E. C. Mittbr. 


Ubilack Eai and others Plaintiffs 

versus 

Dallial Ylai and others Defendants 


Docjimcnt more than thirty years old, rtesiimption as to — Evidence Act (Act I 
of IHTH), s. 90 — Proof of exeeutton — Authority to sign on behalf of others, 

^ proof of. 

The plaintiffs sued the defendants for onhancoment of rent. The defendants resihled the 
claim, relying, inter alia, on a inokurrari pottab executed on 9th October This pottah 

purported to bear the seal of one of the then inaliks of the lands, *\nd also purported to be 
signed on behalf of all the maliks by A, Held, that although the pottah might be an 
authentic document, it would not bind the inaliks who did not affix their seals, nor those who 
claimed under them, unless it was shown that A had a special authority to sign the names of 
such maliks to it, or a general authority to sign on their behalf documents of the same des- 
cription as the pottah, and that until such proof was given, the document was not admissible 
in evidence. Held furthci, the fact that the pottah was more than thirty years old gave rise 
to the presumption that the signature at the foot of it was in the handwriting of A, and that 
pottah was execnlcd by him ; but that to make it evidence against the representatives of 
the maliks who had not executed it, the defendants should Jiow that A had authority to 
^ sign their names. 

The facts of this case are as follows : — 

The special appellants, the plaintifts, in the first Court, sued the respondents, 
the defenejants in that Court, to enhance the rent of a piece of land. 

« 

The defendants successfully contended in both the lo .ver Courte that they 
were protected from enhancement by reason of a mokurrari pottah executed 
as far back as the 9th October 1832, or forty-three years before the 
suit. Tlie maliks of the land at that time were Futtey AH, Bisharut Ali, and 
Khoda Buksh. The pottah purported to bear the seal of Futtey Ali, hut not of the 
[5533 other maliks It purported, however, to be” signed on behalf of all the 
maliks by one 8hyam Lall. ' * 

The Court below considered the seal of Futtey Ali was proved by 
comparing it with a seal on a duly registered document of 1236 B. S. (1830),. 
and held the mokurrari pottah to be proved for the reasons which sufficiently 
% appear in the judgment of the Court. The appellants in special appeal objected 
that the Court had omitted to find that Shyam Lall was authorized to sign the 
pottah on behalf of Bisharut Ali and Khoda Buksh. 

Baboo Prannath Pundit for the Appellants. 

Mr. H, E, Mendies for the Eespondents. 

• Special Appeal, No, 391 of 1877, against the decree of Baboo Greesb Chunder GhPso, 
Subordinate Judge of Zilla Tirhoot, dated the 9th of December 1876, affirming the decree of 
Hafeez Abdool Kureem, Mun.sif of Hajeeporc, dated the 24th of March 1876. ^ ^ 
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The judgment of the Court was delivered hy 

White, J. (who, after stating the facts of the case, continued) : — So far as 
the pottah bears the seal of Futtey Ali, we have no reason to find fault with 
the mode by which the Court below has airived at the conclusion that the seal 
was the genuine seal of Fuctey Ali ; but inasmuch as besidfes Futtey Ali, there 
were two ooher maliks, who have not sealed or signed the pottah, the authority* 
of Shyam Lall to sign for them should be proved ; and sucli proof is a neces- 
sary preliminary to the admission of the document in evidence. • 

The Judge states thus — “ The issue which I have to try, is the mokurrari 
pottah genuine ; and if so, was it effectuated or not.” What tlie Judge says 
on this issue is this ; — “ The evidence adduced on tehalf of the pottah is 
fully satisfactory. True that no direct evidence was given to establish its 
authenticity, but it is also true that no direct evidence was available. The 
pottah is more than forty years old. The writing of the lease was proved, by 
the evidence given by Soonder Lall, the son of SShyam Lall, the writer of it. 
The seal of Ali Buksh alias Futtey Ali, on the pottah is, on coniparison with 
another seal impressed on a document of 1238 (1830), which was duly registered, 
inferentially proved. Defendants’ possession of the lands under the said pottah has 
also been prov’^ed. From these significant facts the inference is irresistible that the 
pottah is [di9] true. Now a tew words will do to dispose of thQ objections 
advanced against it, — (1) All the maliks did not sign the lease. True that all 
of them did not, hut it is also true that one of them, Futtey Ali, did ; and 
Shyam Lall, their chief otlicer, signed for them. The evidence of the impression 
of one of the maliks’ seal proves its authenticity beyond all doubt.” 

Although the pottah may be an authentic document, it will not bind the 
maliks who did not affix their seals, or those who claim under tliein, unless it is 
shown that Shyam Lall had authority to sign their names. As regards the 
authority of Shyam to bind these two maliks, all that is found in the passage 1 
have read, from which such authority can be inferred, is that “ Shyarn Lall, 
their chief officer, signed for them.” 

That in our opinion is not sufficient. It was necessary to show either that 
Shyam Lall received a special authority from these two maliks to sign their 
names to this document, or that he had a general authority from them to sign 
on their behalf all doturaents of the same description as this pottah. Until 
such proof was given, the pottah was not admissible in evidence. The 
fact that it was more than thirty years old only gave rise to the presumption 
mentioned in s. 90 " of the Evidence Act, — namely, tliat the signature 
at the foot of the pottah which purported to ho in the handwriting of Shyam 
Lall was in his handwrituig, and that the execution which on the face 
of the pottah appears to^be the execution of Shyam Lall was an execution of 

• [See. 90 : —Where any document, purporting or proved to be thirty years old, is produced 
from any custody which the Court in the particular case considers 
Documents thirty years proper, the Court may presume that the signature and every 
old. other part of .such document which purports to be in the hand- 

writing of any particular person is in that person’s handwriting, 
and, in the case of a document executed or attested, that it was duly executed and attested 
by the persons by whom it purports to be executed and attested. 

Explanation. — Documents are said to be in proper custody if they are in the •place in 
which, and under the care of the person with whom, they would naturally be ; but no custody 
is improper if it is proved to have had a legitimate origin, or if the circamstaiiccsof the parti- 
cular case are such as to render such an origin probable. 

* This explanation applies also to section eighty-one. 

* lllmtrattons, • 

(a) A has been in possession of landed property for a long time. He produces from hi;: 
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the pottah by him. To make the pottah evidence against the two maliks who 
did not execute it, and those claiming through them, the defendants must go 
further and show that Shyam Lall had the authority of those two maliks to 
sign their names. 

This point is of such vital importance in the case, that although it has been 
^pressed upon us on behalf of the defendants that there is a great deal of evidence 
in support of the view that Shyam Lall had the requisite authority, we have 
thougl^ it desirable to remand the case for an express finding of the Lower 
Appellate Court on the point. As the Lower Appellate Court did not have its 
attention specially drawn to the point, we cannot treat any conclusion that it has 
cqme to [560] or any inference that may be drawn from the facts referred to by 
the defendants’ vakil, as satisfactorily establishing that Shyam Lall was duly 
authorized. We are also influenced in remanding the case by the further circum- 
stance, that the Judge appears to have been under the erroneous impression that 
there was no direct evidence available to establish the authenticity of the pottah. 
[The rest of the judgment is not material to this report.] 

Case remanded. 

NOTES. 


[ANCIENT DOCUMENTS— AUTHORITY TO EXECUTE— 

1. The case of Airey v. Stapleton (1897) 1 ch. 164 (169) bears on the point decided by 
this case : — 

“ The deed purports likewise to have been executed by Mr. Reid as Attorney for A. S. 
Walsh and in that case also I must make the like presumption. But am I to presume any- 
thing more? It is contended that 1 ought to go further, and to presume that Reid was the 
duly authorised attorney of Mr, and Mrs. Walsh ad hoc, i.e., to exercise the power of appoint- 
ment. I know of no rule which obliges me to make or which countenances my making, any 
such presumption. I pronounce no opinion upon the broader question whether such a pre- 
sumption ought to be made whore the execution of the deed was a merely ministerial act. 
But this is the case of the execution of a special power of appointment ; and it seems to me 
that not only am I not obliged to presume, but I ought not to presume that R.H.B, Read who 
purported to execute au appointment under a discretionary power, was authorized to do that 
on behalf of*the donee of the power ” as it would infringe the rule as to delegation of powers. 
N. B. — The point decided by this case is not altogether free from doubt as will he seen from 
the following extract from Wigmore on Evidence, Yol. Ill, sec. 2144 : — 

“ Whether the circumstances of age, custody and the lika will suffice as evidence not 
only of genuineness of execution by the person purporting to execute, but also, 
when he purports to act only as agent for another, of the existence of due 
authority to execute given by that other, has been ajnatt^r of some difference of 
judicial opinion. The general consensus is that a mere authority as agent or 
attorney will be thus assumed to have existed. Any other result would practi- 
cally nullify the utility of the whole doctrine in its application to such instru- 
ments, since the same lapse of time that has removed the evidence of execution 
will equally have removed (in the usual case) the evidence of authority to 
execute; [consequently when the document of authority has in fact survived, it 

must be proved: — (1826) Tolnianv. Emerson, 4 Pick. 160], But when the missing 

— — 

custody deeds relating to the land showing his title to it. The custody is proper. 
(6) A produces deeds relating to landed property of which he is the mortgagee. The 
mortgagor is in possession. The custody is proper. 

(c) A, a connection of B, produces deeds relating to lands in possession, which were 
deposited with him by B for safe custody. The custody is proper.] 4 * - 
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element is anything beyond an agent’s authority, there is in some Courts a 
hesitation ; it may be said that they distinguish, in effect, between a matter of 
mere authority and a matter of title in the estate [Aireyv. Stapleton (1897) 1 Gh. 
164 — authority as attorney to exercifte a special power oj appointment not pro* 
sumed.] Nevertheless, the other Courts seem to soj no definite limits and to be^ 
liberal in assuming all the elements necessary to authenticate and to constitute 
a due execution.” 

No presumption as to the authority of the persons executing the documents to do as they 
purported to do : —(1878) 3 Cal., 557 ; 6 Cal., 209. ^ 

See also as to the strength and nature of the presumption that is drawn :--21 Bom., 1 ; 
29 Cal., 740; 26 All., 581 P.O.] * * 


[3 Cal. S601 

APPELLATE CIVIL. 

The 9th January, 1S78. 

Present : 

Mr. Justice L. S. Jackson and Mr. Justice Kennedy. 


Zoolfun Bibee Defendant 

versiis 

Eadhica Prosonno Ohunder Plain tiff."’*’ 


Bight of occupancy — No title in landlord-- Title by possession — Bengal, 

Act VIII of 1809. 

A ryot occupying and cultivating land for more than twelve years under a landlord who 
has no title to the land, nevcrthele.ss acquires a right of occupancy. The right is not one 
conferred by any lessor. It is a right which, by virtue of the law, grows up in the ryot from the 
more circumstance of cultivating the land for twelve years or upwards and paying rent duo 
thereon. 

Syud Ameer Hossein v. Sheo Suhae (19 W. R., 338; aeo Pandit Sfieo Prokash 
Misser v. Ram Sahoy Singh, 8 B. L. R., IC5) followed. 

In this case the plaintiff sued to recover possession of certain ‘lands by 
establishing his title as auction-purchaser. The plaint stated that the lands, 
the subject of the suit, yvQiejulpai {jtilpai lands are those subject to inundations 
by the sea, and from which salt is procurable. Mudur means good arable soil, 
as opposed to julpai] lands of certain mouzabs, which liad been given ufJ by the 
Salt Agent, and that, on the abolition of the salt agency, the Collector had 
settled all the julpai lands with the zemindars ; that default in [361] the pay- 
ment of the arrears due bfeing made, the julpai mehal was brought to sale and 
purchased by the plaintiff ; and that the defendant was an occupant of the land 
in question without any title, and would not allow the plaintiff to take 
possession. 

The defendant contended and sought to prove that the lands in dispute 
were not part of the julpai lands, but were mudur lands of Mouza Eaipore. 
He further alleged that the estate in which the said lands were included had 
been let in farm to one Eutnahari Pahari, who had sublet a portion compirising 
the lands in dispute to one Jonab AH as a jote, and that the defendant had 
subsequently purchased the jote tenure from Jonab Aii and had been in posses- 
sion since the time of such purchase. 

. » — — — — — 

* Special Appeal No. 30^ of 1877, against the decree of L. R. Tottenham, Esq., Judge of 
Zilla Midnapore, dated the Qlst November 1876, reversing the decree of Baboo Jibun Krista 
Chatterjee, Munsif of Namal, dated the 27th September 1875. 
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The Court of First Instance found upon the evidence that the lands in dis- 
pute were parts of the julpai lands as mentioned by the plaintiff, and that they 
were not mudur lands as pleaded the defendants. Further found that the 
defendant, and her vendor Jonah Ali, long held possession of the disputed 
■•lands, by cutting jungle and constructing kherry (an artificial lake or reservoir, 
a tank) bunds, and bringing them under cultivation at heavy expense ; and that 
the defendant had been in possession for about seventeen or eighteen years, 
and that Jonah Ali was in possession during the Salt Agent’s time. On these 
grounds it decided that the plaintiff was entitled to such proprietary possession 
as is exercised by a supprior landlord, but that the defendant should continue in 
iWsession as jotedar having acquired occupancy rights.- The plaintiff appealed 
in respect of this latter portion of the judgment, and the District Judge allovyed 
the appeal for reasons which sufficiently appear in the judgment of the High 
Court, to which the defendant appealed. 

Mr. B, E. TioidaU (with him Moulvie Mahomed )^usnf) for the Appellant. 

Baboo Bhotvany Churn Dutt for the Respondent. 

[6621 The judgment of the Court was delivered by 

Jackson, J. (who, after stating the facts, continued) Against the latter 
part of the judgment the plaintiff appealed to the District Court, and the effect 
of the District Judge’s judgment was tliis — that although the defendant 
might have held this land and paid the rent for twelve years and more, 
yet that, as she was not paying to the plaintiff, but held the land as a portion 
of a different estate, the right of occupancy, which the Rent Law recognizes 
and affirms, could not grow up in such circumstances. He says : “ The 

“ defendant’s joto is in the mudur land, and her encroachment on julpat land, over 
“ which neither she nor her vendor had any right, cannot give her a right of 
"occupancy: she was simply a trespasser.” He w^ent on: "The finding of 
" the lower Court, that the land is part of the julpai estate, is tantamount to a 
“finding that the defendant is only a trespasser. The respondent’s pleader 
" argues*that as she was acknowledged as a tenant by her lessor, she cannot 
“ be treated as a trespasser and ejected, but the party whose tenant she is, had 
" no right in the julpai lands, and he could not confer on hei‘ a right Which he did 
" not himself possess.” It is clear from that, that the defendant had not ousted 
any pei*son who was a rightful jotedar or tenant or anybody else ; hut that he 
had taken a lease of those lands from a person claiming to liave a right, and, 
as such lessee, had occupied and presumably paid tlie rents. Now that a 
person occupying land under one who is not the rightful landlord does, 
nevertheless, acquire a right of occupancy, is most clearly laid down by 
Phear and AlNSLlE, JJ., in the case of ISytid Ameer Hossein v. Shea Suhae " 
which was apparently a case in direct analogy with the present. Jn a 
suit between the zemindars of one estate and the proprietors of another, it 
had been fairly proved and determined that the land, the subject of the suit, 
belonged to the plaintiffs ; and upon their contending in the suit, which was then 
before the Court, that even if the defendants had culti-[563}vated for twelve 
years under the maliks, they could acquire no right of occupancy, inasmuch as 
the maliks bad no title, the learned Judges held, “ the mere fact that the person 
" to whom he for some years paid rent had no title cannot take away from him 
" the character of ryot or prevent him from counting th ose years in the time 

* 19 W. B., 338 : see also Pandit Sheo Prokash Misser v. Pam Sahoy Singh, 6 B.L.B., 
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“ necessary to give him a right of occupancy under Act X of 1859.” In that 
decision, as at present advised, we entirely concur. The Judge, it appears to 
me, states a fallacy when he speaks of a lessor conferring on the ryot a right 
which he does not himself possess ; that il not a right conferred by any lessor. 
It is a right which, by virtue of the law, grows up in one ryot from the mer(\ 
circumstance of cultivating land for twelve years or upwards and paying rent 
due thereupon. It appears to me, therefore, that the Lower Appellate Qourt is 
mistaken ; that the judgment of the Judge, therefore, must beset asiae, and 
the judgment of the Court of First Instance restored with costs. 


[ 3 Cal. 563 ] 

'Ike 14th and 18th February, 1st March and 1st April, 

Present : 

Sir Kichard Garth, Kt., Chief Justice, and Mr. Justice Markbv. 


Panchcowrio Mull and others Plaintiffs 

versus 

Churnroolall and others Defendants. 


Suit for Manayemejit of a Religious Endowment —Ad oocate- General a party to 
such suits- -Ambiguous description of plaintiff — Jain sect — 

Hindu lata — Sebait — Jurisdiction of High Court — Religious 
endowments — Act XX of IHOH, 

Tho plaintiHs, describing thcmsfdves as the Calcutta Tairo l^inteo Anungo Punch Iketlireii, 
in whom (a^ they alleged) was vested tho management and control of tho temples, endow- 
ments, and worship of the Degumbery sect of Jains, and who formed the committee for the 
management of all tho Jaiu charities as well in Calcutta as in all tlie other towns and places in 
India, brought a suit praying, inter alia, for the construction of a will, and for a declaration 
of their rights thereunder as members of the said Punch, and to have property dedicated bv 
the will to religious purposes ascertained and secured. Held, per KENNRDY, J., in the Court 
below, that the description of tho character in which tho plaintills sued was uripertaiu and 
ambiguous ; that, inasraucdi as the property ai question was not dcwiittcr, the plair* tills wore 
not sob.iits, awd all they could claim, therefore, was a right of managoinont ; and that a mere 
manager, without some special power which the Hindu law confers on sebaits, could not 
institute such a suit ; that the plaintiffs not C^64] being a corporation could not ^uc in a 
corporate character ; that, assuming religious endowinoiits had been created by the will, leave 
to bring the suit should have been obtained under s. 18 of Act XX of 18G8; and that, if the 
gifts in the will could be treated as charitable bequests, possibly tho Advocate-General could 
sue. Held on appeal, reversing the decision of the lower Court, that tho right ni which tho 
plaintiffs sued was* sufiicicntly shown, and that the object of the suit was not to assort any 
personal right of ownership in the plaintiffs. Held further, that the Advocate- Guneral was not 

* [Sec. 18 : — No suit shall bo entertained under this Act without a preliminary appli- 
cation being fir.st made to the Court for leave lo institute such 
Preliminary application suit. The application may be made upon unstamped paper, 
for leave to institute suit. Tho Court, on the perusal of the application, shall determine 
whether there are sufficient prima Jade grounds for tho institu- 
tion of a suit, and if in tho judgment of tho Court there are such grounds, leave shall bo 
given for its institution. In calculating the costs at the termination of the suit, the stamp 
duty on the preliminary application shall be estimated, and 
^Costs. shall be added to the costs of the suit. If the Court shall be of 

^opinion that the suit has been for the benefit of the Trust, and 
that no party to the suit is in fault, the Court may order costs, or such portion as it may 
consider just, to be paid out of the estate.} 
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a necessary party, although it was desirable that such suits should be brought only with his 
consent} or by the leave of the Gourt. Held further, that suits of this description do not 
fall under Act XX of 1863, but come under the ordinary jurisdiction of the Gourt, inherited 
from the Supreme Gourt, and conferred upon that Court by its Charter — a jurisdiction similar 
in its general features to that of the Lord Chancellor in England.* 

Oanfs Sing v. Ram Qopal Sing (5 B. L. Be, App., 55) dissented from. 

Appeal from a decision of KENNEDY, J., dated the 20th August 1877. 

The suit was one for the construction of a will, to have certain property 
dedicated by the will for religious purposes ascertained and secured, for an 
account, for a receiver, and for other relief ; but the only question material to 
this report was as to the right of the plaintiffs to maintain the suit. The first 
and second paragraphs of the plaint were as follows : — 

“ The plaintiffs are the persons who constitute the Calcutta Tairo Pantee 
Anungo Punch Brethren, the said body being a [565J body in which is vested 
the management and control of the temples, endowments, and worship of the 
Degumbery Sect of Jains, and which body forms the committee for the manage- 
ment of all the Jain charities as well in Calcutta &s in all the other tovrns and 
places in India. 

“ The bnly other Tairo Pantee Anungo Punch in the Presidency of Bengal 
is the Punch of and at Ferozabad, near Agra, in the North-Western Provinces 
of India ; but all the Jain temples and charities in India are under the manage- 
ment of the said Calcutta Punch, and by the usages and customs of the Jains, a 
member of one Punch becomes, on going to any town where there is a Punch, 
entitled, by virtue of his being a member of the Punch at one place, to become 
and act as a member of the Punch of any and every town to which he may 
. happen to go.*' 

The plaint then stated that one Hoolaseelall, a prominent and wealthy 
member of the said sect of Jains, died in Calcuttaon the 2l8t of December 1826. 
after making a will, by which, among other things, he directed, with respect to 
a six-anna share of his business in Calcutta, as follows : 

“ Six annas my own. The profit that shall accrue any year, the same you 
will disburse for dhurrum (piety) as follows : Particul/irs, — two annas profit 
to Sri Munderjee of Calcutta of the Tairo Pantee Jainee Anungo,*. which you 
will appropriate for the expenses of its poojarees (persons performing poojah), 
and tailookas (drudges), and repairs and articles for poojahs ; the mooktears to 
apply the same are the Punch Brethren of the Tairo Pantee Anungos. Two 
annas you will appropriate for the expenses of Sri Seehorjees Mundeers 
(temples), poojarees, tailookas, nowbutkhannah repairs, gomastah, and articles 
for poojahs. Two annas at Purajabad, etc., to the Sadharmee Brethren ; such 
Brethren as go there on pilgrimage, you will give to them in a suitable manner, 
and will expend all this in the matter of the sadhram : if there be loss, then you 

• Ghapter XL, s. 639 of the Givil Prc>cedure Code (Act X of 1877) provides, that suits 
relating to charities may be brought byHhe Advocate-General acting cx-o^cto, or by two or more 
persons having a direct interest in the trust, the leave in writing of the Advocate-General 
having been first obtained. 

In^ngland the Attorney-General. reprcRenting the Crown in its capacity as parens patriae 
may exhibit informations on behalf of an individual, the object of a general chaHty. The 
person who puts the Attorney-General in motion is termed the ' relator, ’ and although he is 
commonly required for the purpose of securing costs, yet the Attorney-General may proceed 
without a relator (In the matter of the Bedford Charity^ 2 Swanst. 471—620) ; and whqp ho 
does, he is entitled to his oosts (Utorney-Qemral v. J>raper's Co.^ 4 Beav., 305). By the Code 
tlxe AdvocatO'^General is not empowered to move on behalf of a third party, nor is there any 
pmnsion for pityment of costs which may bo incurred by him in charity suits. ^ 

^ t ■' * 
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will write such against my name in my six annas Puttee : if there be profit in 
the six annas, you will appropriate the same for the aforesaid expenses.” 

By his will, the testator also dedicated various other properties, and gave 
various other bequests to and for charitable [866] purposes *and pious acts ; and 
then gave the following direction : “ And the sums for pious uses thaj I have* 
directed to be applied by different persons : if any of them shall not apply any 
sura, or shall keep back any, all the Tairo Pantee Anungo Brethrei# of all 
the towns have the power to cause the same to be applied or to exact an 
account thereof.” ' 

The testator appointed one Hursahay Ghose and one Luchmeechand execu- 
tors of and trustees under his will, and they both obtained probate of the will 
and took possession of all his estate ; and on the death of Luchmeechand the 
whole of it came into the possession of Hursahay Ghose, who continued to carry 
on the business of Hoolaseelall. The defendants were Churaroolall, Dhunnoo 
Baboo, an infant, ind Sreemutty Monee Bibee, the widow of one Tndro Chund 
Baboo. Indro Chund Baboo was the only son and sole heir and representa- 
tive of Hursahay, and the executor of his will, and had taken possession of all 
his estate, among other of all the property belonging to the estate of Hoolasee- 
lall. The defendant Churaroolall was one of the two sons, and Dhunnoo, the 
grandson by the other son of Indro Chund Baboo, who had come into possession 
of all the estate of Indro Chund, and, as part of it, of the property of which the 
plaintiff s claimed a share and an account. 

The plaintiffs stated that they were desirous, as rnombersof the Calcutta 
Tairo Pantee Anungo Punch Brethren, of having the will of Hoolaseelall 
construed, and of having their rights as such Puncrii ascertained and declared, 
and of having the property dedicated to the said religious purposes and pious 
acts ascertained and secured. 

The defendants, in their written statement, set up the defence that the 
plaintiffs had no cause of action ; and on the case coming on for settlement of 
issues, the question was raised whether the suit as framed could be maintained. 

. Mr. Branson an(\ Mr. Jackson for the Plaintiffs. * 

The Advocate-General (Mr. Paul) for the Defendant Churaroolall. 

Mr. Stokoa for the Defendant Dhunnoolall. 

[567] Kennedy, J. — I do not know that 1 have ever met a document much 
more difficult to understand than the will produced in this case. Indeed, the 
interpreters who have Ijad fhe duty of preparing the translations annexed to 
the plaint, seem, in some portions of it, to have abandoned the task as hopeless, 
and marked the passages as unintelligible. As matters stand, however, I feel 
myself relieved from the necessity of trying to ascertain the meaning of this 
will, for, in my opinion, the plaintiffs have no such interest as entitles them to 
maintain a suit. ' 

The plaint sets out in the two first paragraphs the alleged position of the 
pleantiffs. 1 may observe that T think if there were no other objection to the 
suit, it would be difficult to maintain it with so uncertain and ambiguous a 
description of the character in which the plaintiffs sue, and of the nature and 
constitution of the body to which they belong; and this is something more than 
a mere technical objection, for, if the account in the second para, be true, every 
member of every Punoli in India is in fact a member of the Punch here, and 
ought to be joined in order to bind him, as well as for other reasons. 


1 OAIi.— 134 
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I asked Mr. Branson if he thought himself able to contend that the pro- 
perty in this case was dewutter, and he practically relinquished that contention 
which, indeed, I think on the words of the will would have been wholly 
untenable. We, therefore, have not« the plaintiffs in the position of, sebaits, 
and they do not claim, — and it is clear tliat, on the terras of the will, they 
bould net claim, — property in the subject-matter of the suit ; all they claim, 
or could claim, is a right of management. Well, I confess that it is a little 
new to'me to find a suit for property instituted by a mere manager without 
some special power. The Hindu law does confer such power in the case of a 
sebait (if in truth he be a mere manager) ; but then the property is vested in 
thr3 deity, and the sebait"merely represents him. Here, the property not being 
dewutter^ it is not vested in any one, and the only claim is to have the right of 
management, which is not alleged to have been vested in them under the 
provisions of Act XX of 1863. It seems to me that this, in* itself, is a suffi- 
cient objection to the present frame of this suit ; see Kmg of Spain v, Machado 
(4 Buss., 225). 

[568] There is, however, a further difficulty, which seems to me insuper- 
able; it was that, which was most strongly pressed by Mr. Advocate- General ; 
and I did n(jt hear any answer to it from Mr. Branson, save a faint suggestion 
as to the possible difference of Indian law. It is this : the plaintiffs sue not in 
their own individual right, hut as the persons constituting the Calcutta Punch ; 
they do not allege that they were the persons who constituted it at tlie time of 
the testator’s death, and as that occurred more than fifty years ago, it is in 
the highest degree improbable that any of them were. They sue, therefore, it 
would seem, not in their individual, but in their supposed corporate capacity. 
There is no allegation that they have been legally incorporated, and it is 
^‘mprobable that they have been. Well, in Lloyd v. Loaring (6 Ves., 773), the 
Chancellor distinctly held that the Court ought not to permit persons to sue 
in a corporate character who do not fulfil it. That is a statement of the law 
of the Courts in Westminster Hall, thence of the Supreme Court, and deri- 
vatively of this Court. It does not come within any of the classes in which 
native laws are reserved, and if it did, nothing has been suggested to me to 
show thatiJTindu law is different in this respect. 

Mr. Branson's strong point was, that every mode of procedure was so beset 
with difficulties that he was unable to find an available course. I think it 
possible that there may be none. The provisions of the will are so confused 
and absurd that it is quite possible that there may be no person in a position 
to put them in force ; but Mr. Justice Nobman, in. the case of the Sikh Sungut 
in Calcutta—rGawes Sing v. Bamqopal Sing (5 B. L. B., App., 56)— has held, 
and in my opinion rightly held, that the provisions of Act XX of 1863 apply 
to religious endowments in the Presidency towns, and to persons who are de 
facto trustees, etc. If this were a correct view of the case, the defendants or 
some of them, might (if any liability attaches on them, and if there be any 
religious endowments created by the will) be sued as trustees under the 
14th section ; but in that case preliminary leave under the 18th section would be 
necessary. If these can be treated as not religious but charitable gifts, possibly the 
[fi69] Advocate-Oeneral could sue ; but when I*am asked to take the accounts 
of a trade for upwards of fifty years, in order to carry out and define the trusts 
of an unintelligible will, I confess that, even if it were not rather inconsistent 
with my judicial duty to become the adviser of the plaintiffs, and to point out 
tp them a Aafe course of procedure if any such exist, 1 should not feel parti- 
cularly i^a^us to give them any advice in this matter. My duty is sim,]j>lf *to 
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decide upon their present suit, and this seems to me untenable ; and, if they 
even are able to get over these difficulties of form, I think they will probably 
find others of substance lying behind, with which, however, I have at present 
nothing to do. I must dismiss this suit. « 

From this decision the plaintiffs appealed. 

Mr. Branson and Mr, Jackson tor the Appellants. 

9 

The Advocate-General (Mr. Paul) for the Bespondent Chumroolall. 

Mr. Stokoe for the Bespondent Dhunnoolall. 

Mr. Jackson contended that the suit was maintainable in its present form, 
and referred tot^e cases of Ganes Sing v. liamQopai Sing (5B. L. B., App., 65), 
Delroos Banoo Begum v. Nawab Sytid Ashgur Ally (15 B. L. B., 167), Jeyan- 
garulavaru v. Sri Haii Burma Dossji (4 Mad. H. C., 2), and Lloyd v. Loaring 
(6 Ves., 773). 

The Advocate-General w&SGsMeA on for the Bespondent Chumroolall. — The 
plaintiffs here affect to have the whole right of action in themselves, but they 
only have it jointly with others, viz., the rest of the members d the Punch ; 
see Mitford on Pleading, 4th ed., p 164. The will does not give them any right 
to an account except in a suit brought by all the members of the community. 
No such right is given by the will to the Calcutta community alone ; nor could 
such right be given, as a corporation cannot be created by will, and the plaintiff's 
are suing here as a corporation, a course which in Lloyd v. Loaring (6 Ves., 773) 
was not allowed. [570] The suit is not maintainable even as to the jewellery, 
as to which there is no allegation that it was ev^r vested in tho plaintiffs. 

Mr. Stokoe for the Bespondent Dhunnoolall, — The plaintiff s say they have 
the management and control of the property, but not tliat they have any 
interest in it. The suit, if bad, should not be amended as in Lloyd v. Loaring 
(6 Ves., 773), for here the plaintiffs do not sue as having any interest : they 
have no locus standi as trustees of the sect, or as managers of the fund. Such 
a body has no legal existence, and can have no legal right ; see Lew in on 
Trusts, 8^1 edition, pp. 76 and 805. 

A reply was called for only on the point as to how far the decision in 
Ganes Sing v. Hamgopal Sing (5 B. L, B., App., 55) would affect th» case. 

Mr. Branson in reply contended that that decision did not govern the case 
at all. Act XX of 1863 did not apply. That Act only applies to endowments, 
&c., to which the regulations it repeals applied. The plaintiffs do not sue under 
the provisions of that Act, and that Act cannot take away any right to sue 
which tho plaintiff's may otherwise have. It is an enabling Act, and persons 
can sue under it, who could not otherwise have done so. This endowment never 
came under the control of the Board of Bevenue, and therefore Act XX of i 
1863 does not apply to it ; see Kmieez Fatima v. Saheha Jan (8 W.B., 313), and 
Delroos Bafioo Begum v. Nawab Sy'ud Ashgur Ally (16 B, L. B., 183). The sub- 
ject of suit here could not have been the subject of a public endowment. The 
case of Delroos Banoo Begum (16 B. L. R., 183) has been upheld by the Privy 
Council. [The Advocate-Geneftal pomieA out that s. 14 was the first section of 
the Act in which the word “ such " was not used ; the word there used was 
“ any,** which was vefy wide.] , • 

Cv/r. adv, vult. 
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The judgment of the Court was delivered by 

Garth, C. J. (who, after shortly stating the nature of the suit as appear- 
ing from the plaint, continued) : — The learned Judge [871] in the Court below 
has dismissed the spit (without settling any issues, and without going into 
evidence), as we understand, upon four grounds — 

That the plaintiffs do not show in what right they sue. 

That the plaintiffs are not a corporation, and cannot therefore claim 
to hold property by succession. 

Srd . — That the Advqpate-General is not a party to the suit. 

4lh . — That no leave of the Court to bring the suit has been obtained under 
s. 18 of Act XX of 1863. 

The right in which the plaintiffs suo is, in our opinion, sufficiently shown. 
They describe themselves as the persons forming for the time being the Tairo 
Pantee Anungo Punch Brethren, and as such they claim to have, on behalf of 
themselves and others, the general management and control of the religious 
endowments belonging to the Degumbery sect of Jains. They also show 
that the bequests, which they seek to enforce, are bequests which the testator 
directed to Ijp applied under the management and direction of this very same 
Punch, to certain purposes connected with the worship of this sect. So far, 
therefore, there appears to us to be no objection to the frame of the suit. Of 
course, when the issues are properly framed, the plaintiffs will have to prove 
this part of their case. 

The next objection to the suit, in our opinion, also fails. We do not 
consider the object of the suit to bo to assort any personal rights of ownership 
in the plaintiffs whatsoever. If any part of the plaint is ambiguous in this 
respect, all doubt as to this might have boon removed v, hen framing the issues. 
What the plaintiffs substantially seek, is to have the trusts of the will, in 
which they are interested (not beneficially, but as the representatives of their 
sect), ascertained, and the performance of these trusts secured. 

Nor do we consider, that the practict of this Court requires that the 
Advocate-General should be a party to a suit of this description. We have 
inquired into the matter, and, as far as we have been able to disqover, this 
is not necessary. For example, in 186], we find a person named Nolbindott’ 
filing a bill on behalf of himself and all the other Armenian inhabitants 
of New Naukchewan in Russia, to enforce certain bequests to [572] the 
institutions of that city ; and he only alleged, as his title to bring the suit, that he 
was one of the inhabitants. In this case a scheme* was drawn up and a decree 
made, without any concurrence of the Advocato-Generftl. 

The last objection is, no doubt, supported by the authority of Mr. Justice 
Norman ; but having carefully considered the Act XX of 1863, we are unable 
to agree in the view that it was intended to apply to such a suit as this. The 
first thirteen sections of the Act clearly do not apply, and although the language 
of s. 14, which empowers any person interested in a religious endowment to sue 
a trustee, is general in its terms, yet we do not consider that the Legislature 
had in ifs contemplation to interfere with the procedure of the Supreme Court 
in reference to trusts concerning property, which could not, under any circum- 
stances, come under the direct control of Government. Such a suit as the 
present is not brought under Act XX of 1863, but under the ordinary original 
jurisdiction of this Court, inherited from thf Supreme* Court, and conferred 
upon the Supreme Court by its Charter — a jurisdiction similar in its general 
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features to that of the Lord Chancellor in England ; see Attorney -General 
V. Brodie (4 Moore's I. A., 190). 

At the same time, whilst we believe that this is the correct view of the 
law as it stands at present, we cannot helf/ thinking it extremely desirable, that 
suits of this kind to enforce trusts, which are of a public character, should only 
be brought either by the consent of the Advocate-General, or by the leave of the* 
Court. Such suits are very often yexatious and open to abuse, and we consider 
that a procedure similar to that which is provided by Act XX of 1863, for suits 
to which that Act extends, might usefully be applied to all suits of this nature. 
This of course could only be effected by legislative interference. 

We think that the learned Judge was wrong to dismiss the suit upon the 
grounds stated by him. The decree will, therefore, be set aside and the suit 
remanded to be heard upon its merits. 

The costs of iho appeal will be costs in the cause. 

Case rcma'tided. 


NOTES. 

[I. XX OF 1868 NOT APPLICABLE TO THE PRESIDENCY TOWNS WHERE THERE 
WERE SUPREME COURTS- 

See (1900) 24 Mad. 219 ; (189G) 6 M. L. J. 239 ; (1878) 2 C. L. R., 128. • 

IL THE ADVOGATE-GENERAL NEED NOT BE A PARTY— 

This cast; has been followed : -(1900) 24 Mad. 219; (1897) ‘.^3 Mad. 28 ; 7 M. L. J. 281 ; 
(1896) 6 M. L. J. 239. 

III. LEGISLATION— 

The C. P. C. of 1882, sec. 539, included religious or charilahlo trusts, and the C. P. C., 
1908, sec. 92 (2) enacts 

“ Save as provided by the Religious Endowments Act, 1803, no suit claiming any ofj» 
the reliefs specified in sub-section (1) shall be instituted in respect of any such 
trust as IS therein referred to except in conformity with the provisions of that 
sub- section.” 

lY, RIGHT OF SUIT BY WORSHIPPER ETC.— 

In his own right, as such, apart from suing in rcproseiitativt; character on behalf of all 
to enforce religious and charitable trusts under a will, etc.: — See in addition to this case (1878) 

2 C. L. R. 128 (where substitution of one self for the trustee was prayed) ; (1884) 8 Bom. 
460 ; (1899) 23 Mad. 28 ; (1897) 21 Mad. 10 ; (1880) 6 C. L. R. 58 ; (1884) 7 All. 178 ; (1881) 

8 Cal. 32.] 
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THE BMPBESS dbc. i>. 

[S78] APPELLATE OEIMINAL. 


The 25th and 27th March^ 1878. 
c PRESENT : 

* Mr. Justice L. S. Jackson and Mr. Justice Cunningham. 

The Empress on the Prosecution^ of Denonath Ghattaok 
versm 

Bajooomar Singh and another.'^ 

Lfbnd held by joint Owners — Abatement of a Nuisance — Biot — Criminal 
Trespass — Mischief — Penal GodCt ss. 141, 147, 425 — Examination of 
Witnesses for Defence — Criminal Procedure Code (Act X cf 1872), 
ss. 219, 359, 362 — High Court, Extraordinary jurisdiction — 

High Court Charter, cl. 15. 

A, a joint owiiGr of a parcel of land, erected on it an edifice without the consent and 
against the will of B, another joint owner. A dispute having arisen in consequence, the 
Magistrate heW an enquiry, and made an order under s. 530 of the Criminal Procedure Code, 
awarding to A, execlusive possession of the part of the land on which the edifice had been 
erected. Held per Jackson, J., that such order was erroneous, as the matter was not one 
to which s. 530 could apply. 

B subsequently brought a suit in the Civil Court to establish his title to joint possession 
of the whole parcel and for a declaration that .4 was not entitled to erect any edifice thereon ; 
and he further prayed that such edifice should be removed. B obtained a decree, whereupon 
^his servants wont on the land and pulled it down. They were charged before the Deputy 
Magistrate with having committed mischief, and on this convicted and fined. Held per 
Jackson, J., that as there had been no causing of wrongful loss the accused had not been 
guilty of mischief. 

On the 8th October, the accused, who were the servants of B, found the men in the 
employ of A were putting up this erection, a nowbut-khana again, and accordingly protested 
against its erection, pulled down the bamboos, thrust aside the servants of A throwing to 
the ground one man who was clinging to the bamboos. On the' 9lb October 1877, these 
servants were charged before the Magistrate with rioting, and being called upon for their 
defence, named several witnesses, and summonses on the following morning were issued 
for their appearance, but they were not found. The accused then applied for further time for 
the appearance of the witnesses. This the Magistrate refused to grant, and convicted the 
accused on 12th October 1877. ]leld per JACKBON, J., that this being a warrant case it was 
the duty of the [ 574 ] Magistrate to summon the witnesses fhat might be offered by the 
accused, and that he might at his discretion have adjourned the case. 

Held further per JACKSON, J., that the meaning of s. 359 of f the Criminal Procedure Code 
is, that if among the persons named by the accused as witnesses, the Magistrate considers that 

* Criminal Buie, No. 39 of 1876, against the order of J. P. Grant, Esq., Se.ssions 
Judge of Zilla Hooghly, dated the 2Sth February 1878, enhancing the order of A. H. 
Haggard, Esq., Joint Magistrate of Serampore, dated the 12th October 1877. 

t [§ec. 369: — If the Magistrate thinks that any witness is included in the list for the 
purpose) of vexation or delay or of defeating the ends of justice he 

Refusal to summon may require the accused person to satisfy him that there are 
unnecessary witness, un- reasonable grounds for believing that such witness is material. If 
less deposit made. the Magistrate be not so satisfied, he shall not be bound to sum- 

mon the witness ; but, in doubtful q^ses he may summon such 
witness, if %uoh a sum is deposited with the Magistrate as he thinks necessary to defray 
the expense of obtaining the attendance of the witness.] . ^ 
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ftny witness is included for the purpose of vexation and delay, he is to exercise his judgment and 
enquire whether such witness is material ; but that the section is not intended to enable the 
Magistrate to enquire into what the defence of the accused person is to be, and to consider 
whether, on learning the nature of the defence, h^is absolutely to ab^ain from summoning 
the whole of the witnesses cited by the accused ; and further, that in the present case therc^ 
was not any purpose of vexation or delay, and that by the refusal to grant furtherHime the 
accused had been probably prejudiced i|||their defence. ^ 

Held further per JACKSON, J., that as the accused were not on the land in question as 
members of an unlawful assembly, nor for any unlawful purpose, the conviction, as well as 
the procedure, was illegal. ' 

Held per CUNNINGHAM, J., that the accused wero merely exorcising the remedy of abating 
private nuisance, and wero exercising a legal right of self-defence. 

ffeld further jper Cunningham, j., that the acts of the complainants in erecting the 
nawhuUkhaim amounted to mischief, and came within thepurviewof s. 425 of the Penal Code. 

Held further per AlNSLIB and McDONET.ti, JJ., that the High Court, in the exorcise of 
its powers of eAraordinary jurisdiction, cannot, in criminal matters, interfere, unless all other 
remedies provided by law have been previously exhausted. Therefore, whore parties who had 
been convicted of riot by a Magistrate, and who, having a right of appeal to the Sessions 
Court instead of doing so, moved the High Court under cl. 15 of the Chartjgr, the Court 
would not interfere until that remedy had been resorted to. 

In this case a piece of land was the joint property of Gopee Kisto Gossain 
and Sham a Churn Lahirie and a third party, who took no part in these pro- 
ceedings. Shortly before the Durga Poojah holidays, 1876, a dispute arose 
between Gopee Kisto Gossain and Shama Churn Lahirie in consequence of the 
latter having erected a naiohnt-khana or platform for musicians resting on bamboo 
posts, on a portion of the joint piece of land, to which the former objected.^ 
Hearing of this dispute, the Magistrate of the sub-division held an enquiry and 
made an order under s. 530 of the Code of Criminal Procedure adjudging 
exclusive possession of that part of the land on which the stood, 

to Shama Churn Lahirie. On this, Gopee Kisto Gossain instituted a suit in 
[178] the Court of the Subordinate Judge, the object of which was to have it 
declared that he, Gopee Kisto Gossain, was entitled to joint possession over 
the whole of this piece of land, and that Shama Churn Lahirie was not entitled 
to erect a nawbut-khana thereon ; and it was specially prayed that this decla- 
ration should be granted, and that the nawbut-khana should be broken down. 
On the 19th May 1877 the Subordinate Judge made a decree, whicji was in 
terms that the plaintiff's suit bo decreed. 

In September 1877, tKe naiobut^khana not having been taken down by 
Shama Churn Lahirie in compliance with the decree of 19th May, some servants 
of Gopee Kisto Gossain went to the place and pulled it down. On this, upon 
the complaint of Shama Churn Lahirie, the men who had pulled down the 
nawbut-khana were brought before the Deputy Magistrate, and on the 
28th September 1877 convicted of the offence of mischief under s. 425 of the ^ 
Indian P^nal Code and fined. 

On the morning of the 8th of October 1877, some servants of Gopee Kisto 
Gossain, including the petitioners in the present case, seeing some gharamis in 
the employment of Shama Churn Lahirie engaged in re-erecting this nawbut- 
kliq,na, not only protested against the erection, but pulled down the bamboos, 
thrusting aside the servants of Shama Churn Lahirie, and throTjing to the 
ground one of them who had climbhd up on one of the bamboos and refused to 
come down. 

* 
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On the forelioon of the 9tih October, complaint was made by Shama Churn 
Lahirie to the Joinf Magistrate, who at once summoned the accused ; and, on 
their being brought before him on the same day, at first proposed to deal with 
the case summarily ; but this course being objected to by the pleader of the 
/icoused, he proceeded to frame a charge uncW s. 141"* and s. 147 f of the Indian 
Penal God©^^flnd then and there called upon the accused for their defence, 
^veral witnesses were named for the defenG||| and summonses for their attend- 
ance were issued next morning. These witnesses not having been found, the 
accused, on the 12th, applied to the Joint Magistrate for further time, represent- 
ing that the time was that of poojah, and they had not had a fair opportunity 
for procuring the attendance of their witnesses. The Joint Magistrate declined 
to allow further time and pro-fSTfiJceeded to convict the prisoners of the 
offence of rioting under s. 147 of the Indian Penal Code, and sentenced each of 
them to rigorous imprisonment for three months. 


The prisoners, without appealing to the Sessions Court, on the 
2Gth October, moved the High Court (White and McDONELL, JJ.) under cl. 15 
of the Charter, to send for the records : and obtained a rule calling upon the com- 
plainant Denonath Ghattack to show cause why the sentence passed should not 
be set aside* and the High Court directed the prisoners to be released on bail. 
On 18th January 1878 the rule came on for argument before AlNSLiE and 
McDonell, JJ., and was discharged. The learned Judges delivered the 
following judgments : — 


“ Ainslie, J. — Mr. Justice White has expressed a wish that this matter 
should be disposed of by this Bench. I am of opinion that this Court cannot 
interfere in the exercise of its powers of extraordinary jurisdiction, unless all 
■•other remedies provided by law have boon exhausted. The petitioners in this 
case clearly have the remedy of an appeal. Therefore, until that remedy has 
been resorted to, this Court, in the view I take of the proper application of 
cl. 15 of the Charter, oxight not to interfere. 


“ Whether, under any circumstances, it would do so, I need not say. The 
rule will hb discharged. I concur in the suggestion of my learned brother as 
to the propriety of admitting an appeal, should the petitioners think fit to tender 
it, and in suspending the execution of the Ma.gisfcrate’8 order for one week 
from this date. 


* [Sec. 141 : — An assembly of five or more persons is designated an “ unlawful assembly,” 
if the common object of the persons composing that assembly 
Unlawful assembly. is— 

First . — To overawe by criminal force, or show of criminal force, the Legislative or Exe- 
cutive Government of India, or the Government of any Presidency or any Lieutenant-Gover- 
nor, or any public servant in the exercise of the lawful power of such public servant ; or. 
Second . — To resist the execution of any law, or of any legal process ; or, 

Third . — To commit any mischief or criminal trespass, or other offence ; or. 

Fourth . — By means of criminal force, or show of criminal force to any person, to take 
or obtain possession of any property or to deprive any person of the enjoyment of a right of 
way, or of the use of water or other incorporeal right of which he is in possession or enjoy- 
ment, o? to enforce any right or supposed right ; or, 

Fifth . — By means of criminal force, or show of criminal force, to compel any person to do 
what he is not legally hound to do, or to omit to do what he is legally entitled to do. 

Explanation . — An assembly which was not unlawful when it assembled, may subse- 
quently become an unlawful assembly.] 

• t [Sec. 147 : — Whoever is guilty hf rioting, shall be punished 

Punishment for rioting. with imprisonment of either description for a term which jsiay 
extend to two years, or with fine, or with both.] . ^ 
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McDonbll, J.— I h^ve only to add that Mr. Justio^WHlTE entirely 
concurs in the view taken by my learned brother AlNSLIE ; and that had it 
been brought to our notice that there was an appeal, we should not have granted 
the rule. At the same time, we think that the Judge would exercise a wise 
discretion if, under the circumstances, he would admit the appeal after time. ^ 

“ The applicants are at present on bail, and if they do ]^t *ijppeal within 
one week from this date, the seflence will be carried out.” • ^ 

C377] An appeal was, accordingly, presented to the Judge of Hooghly. On 
5th February 1878 that learned Judge dismissed the appeal, enhancing the 
punishment to six months’ rigorous imprisonment, and further directed ffhat 
proceedings should be taken against Goopee Kisto Gossain, the employer of the 
accused, and also against Nundolall Gossain, his son. 

A rule to show cause why the conviction should not be quashed having 
been granted by the High Court (JACKSON and Cunningham, JJ.), the records 
were sent fpr and the matter came on for argument. 

Mr, J. D. Bell (with him Baboo Sreenath Ghunder) for the complainant 
showed cause. 

Mr. Branson (with him Mr. Jackson and Baboo TroyluckonOth Mitter and 
Baboo Obhoy Churn Bose) for the Prisoners. .• 

Mr. Beil. — The destruction of the nawhut-khana was mischief under s. 425 of 
the Penal Code. [Jackson, J. — We must take it as being found by a competent 
Civil Court that Goopee Kisto Gossain was entitled to joint possession of the 
whole parcel of land.] Although he may have a certain right, still be cannot take 
the law in his own hands, and enforce it as was done here. If we had acted con- 
trary to or inconsistently with the Civil Court’s decree, the Civil Court could have 
been appealed to, and an injunction to stop proceedings obtained. Section 425, 
para. 2, applies to property held joint. Mr. Branson. — The nawhut-khana itself 
was not joint property. Again, the conduct of the other side amounted to 
criminal trespass under s. 441. [CUNNINGHAM, J, —If co- proprietors disagree 
as to the enjoyment of joint property and a row ensues, can that be called a 
riot ?] Yes, assuming there was an unlawful assembly, each merilber of it is 
guilty of riot, Granfing the other side had a right, they sought to enforce iz 
by means which amount to criminal force as defined by s. 350. Bamboos were 
pulled down, our servants thrust aside, one ma,n thrown to the ground. Clearly 
this was criminal force, and as it was committed when more than fivfe persons 
were present, it amounted to an unlawful assembly, and the parties are, there- 
fore, guilty of riot. As to [578] procedure, no material injury has resulted 
from evidence not being*called, as it would not have altered the Magistrate's 
finding. Moreover, the witnesses were summoned, and although they were in 
Seram pore, they did not choose to appear. 

Mr. Branson, — It is not clear that five persons were present ; if not, then 
there would be no unlawful assembly. With the exception of a man being 
pushed aside there was no force ; if there had been, the police would have 
interfered. We were entitled under the decree of the Civil Court to pull dpwn the 
nawhut-khana, although it would have been more regular if the decree had 
contained a mandatory injunction directing its removal. Admitting five of our 
servants were present, still that would ftot be an unlawful assembly, as they 
were only removing a nuisance : Blackstone’s Commentaries, 3rd vol, fifth 
edition, p. 354 [11 Q. B., 904 (reads at p. 909)] . The question to bePconsidered 
is, who had the legal title to the land ? Lows v. Telford [L. E., 1 App. Ca., 414 


1 OAIi.-- 136 
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{reads Rt p. 418)]. Here the men were protecting their master’s property^ 
and cannot therefore be considered as forming an unlawfttl assembly. Shunker 
Singh v. Burmah Mahto (23 W.B. , Grim. Eul., 25). We were protecting our pro- 
perty and endeavouring to prevent mischief being done to it ; in fact, exercising 
the right of private dfefence, and that cannot be said to amount to criminal 
fdrce— Eryo Singh v. Khub Lall (l9 W.E., Grim. Eul., 44). 

As to procedure, the accused were prejudiifed in their defence by not having 
their witnesses examined, as their testimony might have been most material. 

I 

Cur. adv, vulL 

The following judgments were delivered : — 

Jaokson, J. (after stating the previous proceedings as set out above, 
continued as follows) : — It appears to me in the first instance, that the Joint 
Magistrate was in error in making any order in this matter under s. 530 of the 
Gode of Griminal Procedure. It seems to mo that the subject-matter was one 
to which that section could have no application. There was really [579] 
no question of possession. The land was in the joint possession of the 
disputants, and the only question was, whether one of them being a joint owner 
was at liberty to make use of the land in such a manner as to cause what 
the other joint owner chose to consider an annoyance, and against the will of 
that joint owner. In fact, the Magistrate himself, in a passage of his judgment, 
seems to furnish an excellent reason why he should not have exercised jurisdic- 
tion under that section. Adverting to an argument of the pleader for the 
accused, as to the right of Goopee Kisto Gossain to forbid this mode of enjoy- 
ment, he says ; — I am unable to accede to the application of this doctrine. 
The vakil says that the doctrine would be monstrous that a co-sharer might 
build a house upon land held in joint partnership for his sole use,” and so on. 
Then ho goes on to say : “ The objection does not apply here, for a nawhiU-khana 
is not a house; it is the flimsiest and most unsubstantial of structures. It occupies 
the air rather than the earth. It is an elevated platform on which musicians may 
sit. The grass can grow under it, and goats and cattle graze there.” The 
Magistrate's own argument, therefore, was, that Shama Ghurn Lahiree, in 
erecting this naiohut-khana, proposed to occupy the air ; and although s. 530 
applies to land and w^ater, it certainly does not comprehend the air. I have no 
doubt that the order under s. 530 was beyond the power of the Magistrate, and 
ought not to have been made. The Magistrate, however, not only made that 
order, but lias relied upon it in the proceedings now before us, because he has 
ordered a copy of it to be filed on the record, although it is manifest, from what 
afterwards took place, that the order had ceased to^ have any effect whatever, 
because the result of the order which he made was'that Goopee Kisto Gossain, 
being affected by it, immediately brought a suit in the Civil Court, and that 
Court declared that the defendant had no right to erect the naiobut-khana in 
that situation, and in fact decreed that it should be removed. But as an order 
under s. 530 is only valid until the person to whom possession is given is ousted 
by due course of law, and as the dffect of that judgment of the Civil Court 
certainly was to oust Shama Churn Lahiree, the order of the Magistrate ought 
not to ^ave been [580] referred to in any further proceedings. That decree of 
the Civil Court has not, I understand, been set aside on appeal. But whether 
it has been appealed or not, and whatever may be the result of such appeal, it 
is not our business at present ^ to consider the correctness of that decision. 
Undoubtedly, as far as the parties were concerned, it was a valid decision oi a 
competent^ Court, and the Magistrate, as well as the*parties, were bound to 
tespect it. In respect of what occurred in September 1877, it appears to mqtbat 
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thefirst conviction by the Deputy Magistrate was erroneous. The accused persons 
were convicted of mischief by the Magistrate. Now, the definition of ' mischief ' 
is to be found in s. 425 of the Indian Pen|il Code, which is this : “ Whoever, 

with intent to cause, or knowing that hois likely to cafise, wrongful loss or 
damage to the public or to any person, causes the destruction of any prcjperty, or 
any such change in any property or in the situation thereof, as^ destroys or 
diminishes its value or utility, or laffects it injuriously, commits mischief# ' Now, 
as far as 1 can see, the only act done by the accused persons in that case was to 
change the situation of the bamboos (because they were not othefwise destroyed 
or injured) in so far as to put an end to their coatinuance in the form«of 
structure. Then, looking to the words ‘wrongful loss' as defined in s. 23 of the 
Indian Penal Code, we have, — “ wrongful loss is the loss by unlawful means of 
property to which the person losing it is legally entitled.” Now it is clear from 
the decision of the Civil Court, which was then in force, that Shama Churn 
Lahiree was not at that time legally entitled to have those bamboos put together 
in that plac§ in the form of a naiohut-khana, and consequently there was no 
causing of wrongful loss in the act done by the accused persons. It seems to 
me, therefore, that if that conviction had been brought before this Court in the 
exercise of its power of revision, the conviction would have been set aside. But 
the employer of tlie accused appears throughout these proceedings To have been 
singularly ill-advised. He had an illegal order made against him under s. 530, 
which was allowed to remain untouched. He brings a suit in the Civil Court, of 
which ho fails to obtain the full effect. His servants illegally suff*er conviction of 
the offence [881] of mischief, and that conviction is also allowed to pass unques- 
tioned. He seems to have been then advised to cover this piece of ground with logs 
of wood and bricks and other materials, which was undoubtedly an unjustifiable 
act. His servants being then charged with rioting', it appears that their counsel, • 
instead of simply relying upon the decision of the Civil Court, thought fit 
to argue before the Magistrate at length as to the question of right. Finally, 
upon the conviction taking place, instead of going at once to the Appellate 
Court, the accused were advised to come before this Court — a procedure which, 
undoubtedly, prejudiced them in the mind of the Sessions Judge, and which 
has added very much to the cost and anxieties of these proceedings. , 

• 

I am now coming to the particular proceedings which are before us. These 
petitioners were charged with the offence of rioting. Now, first as to the 
procedure, it appears to me that the accused wore undoubtedly prejudiced by 
the haste with which the prosecution was pushed on. I am unable to see for 
what public object this was done, or what was tlie particular importance of the 
case to which the Magistrate 'refers. It seems to have been, in the eyes of the 
Magistrate, of particular ‘importance tliat the employer of the accused persons 
should not gain his object, and from that it seems to result that he thought it 
of groat importance that the complainant should gain his object, — that is to 
say, whatever the result of this prosecution might be, Shama Churn Lahiree, 
the virtual complainant in this case, should be enabled to erect and keep erected 
this nawbtit-Jchana for such purposes as he thought desirable ; and the Magis- 
trate, in a passage of his explanation, which was submitted to this Court some 
time ago, says, that on looking back to the proceedings he is unable to see what 
other course he could have taken. I confess it does seem to me strange, con- 
sidering that this question had been already submitted to a Civil Court which 
wa^ competent to entertain it, and that that Court, whether rightly or wrongly, 
had determined that Shama Churn Lahiree was not entitled to that particular 
form of enjoyment ; it does seeiti to me strange that it should not have 
occurred to the Magistrate that the right solutipn of his difficulty would be 
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[582] to restrain Shama Churn Lahiree from doing th^|phioh the Civil Court 
had decided he was not entitled to do, until, at any rate, a further decision upon 
the matter should have been obtained. 


^ I have now to observe upon the refusal of the Magistrate to allow time to 
the accusedffor the appearance of their witnesses. The Magistrate, and I 
observe^also the Sessions Judge, relies upon the alleged discretionary power of 
the Magistrate in this matter. Now, this being what is termed a wai'rint case, 
the duty of the Msigistrate in this particular is stated in the. 219th section of 
the Code of Criminal Procedure. That section says : — “ The Magistrate shall, 
subject to the provisions of s. 362, summon any witness, and examine any 
evidence that may be offered on behalf of the accused person, to answer or 
disprove the evidence against him, and may, for this purpose, at his discretion 
adjourn the trial from tin^ to time as may be necessary." Section 362 
says : — “ In warrant cases the Magistrate shall ascertain from the com- 
plainant, or otherwise, the names of any persons who may be acquainted 
with the facts and circumstances of the case, and who are lively to give 
evidence for the prosecution, and shall summon such of them to give evidence 
before him as he thinks necessary. The Magistrate shall also, subject to the 
provisions o^ s. 359, summon any witness and examine any evidence that may 
be offered on behalf of the accused person, to answer or disprove the evidence 
against him, and may, for that purpose, at his discretion, adjourn the trial 
from time to time." Section 359, to which reference is there made, says : — 
“ If the Magistrate thinks that any witness is included in the list for the 
purpose of vexation or delay, or of defeating the ends of justice," he may require 
the accused person to satisfy him that there are reasonable grounds for believ- 
ing that such witness is material. Now, I understand this s. 359 to mean that 
if, among the persons named by the accused as witnesses to a defence, the 
Magistrate considers that any particular witness is included for the purpose of 
vexation and delay, he is to exercise his judgment and enquire whether such 
witness is material. I have never heard that it was intended by that provision 
to enable the Magistrate [583] to enquire generally into what the defence of the 
accused person is to be, and to consider whether, on learning the nature of the 
defence, he is absolutely to abstain from summoning the whole of the witnesses 
cited by the accused. I am aware of no warrant for the* exercise of any such 
sweeping authority. Setting that aside, can it be said here that there was any 
purpose of vexation or delay for which these witnesses were summoned. The 
trial was proceeding with great rapidity. The offence of which these prisoners 
were charged was very serious ; the law enabled them to call witnesses in order 
to disprove or answer the case made against them ; and considering what the 
time of the year was at which the first attempt to pl*ooure the attendance of 
these witnesses had been made, it does seem to me that it would have been 
reasonable to allow a further time for that purpose ; and I moreover think it 
probable that, by reason of such time not having been allowed, the prisoners 
were prejudiced in their defence, because this was not a simple question, it was 
one which depended somewhat upon minute considerations. The conduct of 
the parties, the mode in which one side or the other had acted, was of the 
greatest importance in determining firstly^ whether the accused had committed 
any offence or not ; and secondly, what was the nature and extent of that 
offence. The Magistrate indeed says, in order to justify his refusal, that the 
accused had confessed that with which they were charged. Hhe accused had 
oonfesse^^no such thing. They were charged with^ nothing. That winch 
they admitted was, that they had pulled up these bamboos and displaced^ the 
erection. That was a long w^ from confessing the offence of rioting. = * ^ 
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Anotfcjar point 03^;;Bjrhich I think we are bound to remark is, that the Magis- 
trate, haying at his Command the means of obtaining evidence which was 
presumably impartial, — that is to say, the evidence of his own police officers, — 
did not either call or examine any one df them. The witnesses for the prose- 
cution were, I helieve, only two ; and I should have expected, in a case lit;;) 
this, that the Magistrate should have resorted to the evidence of the police 
officers as presumably free from having any bias on one side or tne other. So 
far as to the procedure in this case. * 

[584] I now turn to the conviction. The accused have been convicted of 
the offence described in s. 147 of the Indian Penal Chde. After a good deat of 
consideration, I am unable to satisfy myself that that which they did came 
under that section. Bioting, according to the Indian Penal Code, consists of 
force used in the prosecution of a common object of an unlawful assembly. 
We must, therefore, find that there was an unlawful assembly, that they had a 
common object, and that force was exercised in the prosecution of that object. 
Now, I think it highly probable that, on this occasion, there were five or more 
persons assembled ; but who were these persons ? They were not persona 
assembled together for any unlawful purpose, nor were they persons summoned 
together for the purpose of committing a breach of the peace, ^ey were the 
ordinary servants, and probably, relatively speaking, only a few of the ordinary 
servants of this Baboo Goopee Kisto Gossain. One of them discovers that 
stealthily the other party had, in the course of the night, put up this struc- 
ture, which the Civil Court had declared he was not authorized to do, and ho 
calls other servants to assist him in remonstrating, and in removing this structure 
which was there illegally erected. It was suggested that this matter came 
either under the third or fourth clause of s. 141. Now, the third clause specifies 
the object to be that of committing any mischief or criminal trespass or other 
offence. In regard to mischief, as I have already said with reference to the 
previous conviction, it appears to me that there was no mischief. In regard 
to criminal trespass, the allegation appears to me to be absurd. The accused 
persons were only where they were entitled to be — on their master's own land. 
They had not gone there, nor did they remain there, for the purpose of trespass- 
ing cr for any other unlawful purpose. Then it is said that perhafw they had 
gone there for the purpose of enforcing some right or supposed right. It seems 
to me th4y had not gone there for any such purpose, but that the other side 
having gone there for the purpose of enforcing a right which he perfectly knew the 
Court had adjudged him not to possess, these persons, merely representing tlieir 
master, went there for the purpose of resisting that infraction of their [585] 
master's right. It is admitted that no particular force or violence was used and 
that this was the case might be further inferrred from the fact that the police 
officers who were on the spot saw no occasion to interfere. It appears to me, 
therefore, that there was no cause for convicting these persons of the 
offence of rioting, inasmuch as they were not there as members of an un- 
lawful assembly, nor for any unlawful purpose. I think, therefore, that the 
conviction, as well as the procedure under which the conviction was had, was 
illegal, and ought to be set aside. 

• 

I have only now to make one or two observations upon what had occurred 
in the Court of Session. , The errors into which the Magistrate has fallen are 
easily explained by the circumstance that he felt himself, whether rightly or 
wtongly, impressed with the duty of maintaining not only the peace of the 
district, but also the authority of Jiis own Court, and also by the fsPct that he 
had taken a large part iii previous transactions which led up to this conviction, 
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and therefore that which he did, although it was, as I erronec/Jk, was far 

Jrom unnatural. But these considerations do not apply the Courts ot Session, 
The Sessions Judge was an officer of infinitely more experience. He was not 
affected by the necessity of maintaining the authority of the Magistrate’s Court, 
or by any participation in the previous proceeding, and yet he not merely fails 
lo point out the mistakes which the Magistrate bad committed,* but he 
actually goes beyond him in the line which the Magistrate adopted. The Joint 
Magistrate had certainly shown that he was not slow" to vindicate the respect 
due to his own Co^urt, and he passed what he avowedly considered a severe 
sentence when he punished the petitioners with rigorous imprisonment for 
thcee months. I am qtfite unable to see upon w"hat grounds, or for what 
reasons, the Sessions Judge not merely affirmed but doubled that punishment. 
I think, therefore, that this rule must be made absolute, and the conviction 
and the proceedings quashed. The proceedings taken by the Joint Magistrate 
against Goopee Kisto Gossain and Nundo Lall Gossain must accordingly 
be stopped. 

Cunningham, J.— I concur in setting aside these convictions! The facts 
in the case establish that certain co-owners were [586] doing that, in the 
enjoyment of the common property, which, as between the parties, had been 
decided by c competent Court to be, and therefore must be regarded by us as 
being, illegal, — viz., erecting a platform, the erection of which the Court had 
forbidden. Therefore, the other co-owners came in, and without violence or 
unnecessary force, and with no breach of the peace, abate the nuisance by 
pulling up certain bamboos of w’hich the structure, so far as the building had 
gone, consisted. For this they have been convicted of being members of an 
unlawful assembly, and sentenced to three months’ imprisonment. This 

sentence was on appeal enhanced to six months. 

% 

It appears to me that the accused were merely exercising the remedy 
familiar to English law of abating a private nuisance. This right is thus 
described in Stephen’s Commentaries, 5th edition, Vol. Ill, p. 354 : 

The rule was laid down by Lord Denman in Perry v. Fitzhowe (8 A. & E., 
757). In that case a commoner, whoso right of pasturage was interfered with 
by a building erected upon it, came and pulled it down^“ about the plaintiff’s 
ears ” while he and his family w^ere actually in it, and it was hel^ that the 
serious risk of human life involved, and the consequent imminent danger to the 
peace had, according to the analogy of the law of distress, the effect of rendering 
the plaifttiff’s act unlawful. 

In the present case there appears practically ^to have been no violence and 
no real danger of any breach of the peace. Indeed,, the police were standing 
by and looking on while the abatement took place ; and the act of abatement 
was, therefore, in my opinion, legal. 

The same view of the law appears to be reproduced in the Indian Penal 
Code. ** * Mischief ’ is defined in s. 425, Indian Penal Code, as the causing of 
any change in property in the situation thereof as destroys or diminishes its 
value or utility, or affects it injuriously, with an intent to cause wrongful loss 
to any*person.” And Explanation 2 shows that mischief may be committed 
by all aclb affecting property of which the person committing it is joint owner 
with others. Under this [887] definition the act of the complainants in 
erecting the structure was, as I regard it, mischief. 

Then? by s. 99, Indian Penal Code, there fs a right of self-defence of 
property, moveable or immoveable, against an act which falls under the defiiiftlon 
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I ddi^iitofc think that the third exception in s. 99 applies, as the 
accused had the right to prevent the structure being made, which they could 
not have done if they had waited to go to the Court for an injunction. 

The observations of CouCH, C. J., in a similar cQ.se-^Birjoo Singh v. Khuh 
Lall (]9 W. E., Grim. EuL, 66) — seem applicable to the accused in this case.* 
Under this view, I think the accused were exercising a legal right of self- 
defence ; consequently, that there was no criminal force, no unlawful assembly, 
and no riot, and the conviction must be quashed. 


NOTES. • • 

[1. ABATING NUISANCE- 

(а) When the rights are either admitted or ascertained by decree, etc. , this may bo 

done -(1878) 3 CaL, 573. 

(б) But not otherwise : — (1909) 11 Bom. L. B., 849 (854) 

(c) How far a claim of right to possession is an answer to a charge of mischief : — 

•See (1883) 6 Mad., 348. 

II. REFUSAL TO SUMMON WITNESSES, A GROUND FOR' SETTING ASIDE PRO- 
CEEDINGS— 


In addition to this case, see 

(1881) 3 All., 392. 

(1881) 4 All., 63. 

(1881) f> Cal., 714. 

(1884) 10 Cal., 931. 

III. HIGH COURT’S RE VISIONAL POWERS— 


(188G) 8 All., 0«8. 
(1892) Bat. .694. 
(1897) 19 All., .602. 
(1908) 3.6 Cal., 1093. 


Not exercised when the direct remedies provided .by the Legislature by way of appeal, 
etc., have not been exhausted ; — (1906) A. W. N., 143 ; 2 Cr. L. J., 3.35 ; Bat. 82C and 977,] 


[ 3 Cal. .987 ] 

PEIVY COUNCIL. 


The 17th and 18th January and 5th February, 1878. 
Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, and 
Sir E. P. Collier. 


Wooma Daee ..Plaintiff 

versus 

* 

Goboolanund Dass Defendant." 


I. A. 40 : 2 C. L. R. 51] 

[On Appeal from the High Court of Judicature at Fort William in Bengal] 

Hindu Law — Benares School — Succession — Priority of Indigent 
Daughter — Barren Daughter — Adoption—' Dwyamushyana — 

Son of Brother — Factum valet. , • 

In the case of inheritance by daughters on default of nearer heirs, no preference is 
awarded by the authorities recognized by the Benares School of Hindu Law in Upper India 
t9 a daughter who has, or is likely to have, male issue, over a daughter who is barren or a 
childless widow. * • * 


In the High Court, (1876) 15 B. L. R. 405=23 W. R. C. R. 340. 
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Passages in the Dattaka Himansa and the Dattaka Ghandrl^;^ which prescribe that a 
Hindu wishing to adopt a son shall adopt the son of his brother, if such a person be in exis- 
tence and capable of adoption, in preference to any other person, although binding upon the 
conscience of pious Hindys as defining their Quty, are not so imperative as to have the force 
of^laws, the violation of which should be hold in a Court of Justice to invalidate an adoption 
which has e therwise been regularly made. 


[588] ^^The maxim quod fieri non debuit factum valet is recognized to some extent by other 
schools of law in India besides that of Bengal. 

Semhle . — Under the law of the Benares school a married daughter who is indigent 
sucoseds to the inheritance of Ker deceased father in preference to a married daughter who is 
wealthy. 


This was an appeal from the decision of a Division Bench of the Calcutta 
High Court, dated the 8th March, 1875, reversing a decision of the Subordinate 
Judge of Cuttack. 


The appellant, who was the plaintiff in the first Court, brought the suit in 
which the appeal arose against her younger sister Parbutti Daee and against 
Gokoolanund Dass Mahapatra, the present respondent, as defendants. She set 
forth in her ^aint that her father Hullodhur Dass Mahapatra died in 1870, 
leaving her and her sister Parbutti, but no male issue ; that, inasmuch as 
her sister was married and in affluent circumstances, she, the plaintiff*, being 
indigent, was, under the Mitakshara law, her father's heir; that on her 
father’s death the defendant Gokoolanund falsely alleging himself to bo the 
adopted son of Hullodhur had obtained a certificate of heirship under Act 
XVII of 1860, had entered on possession of the estate of the deceased, and 
obtained registration of his name as proprietor of certain lands belonging 
thereto. She therefore sought for a declaration of her right of inheritance to 
set aside the certificate of heirship obtained by Gokoolanund and the order 
under which his name was registered as proprietor, and to recover possession 
of her father’s estate. a 


The defendant Parbutti urged in her written statement that the plaintiff 
had received money and maintenance from her father, whereas she herself was 
in indigent circumstances, and that she was the mothex of sons, while the 
plaintiff was a sonless widow ; under these circumstances, she contended that 
she had a preferential claim to succeed to her father's inheritance. With 
reference ^lO Gokoolanund, she denied that he was the adopted son of Hullodhur 
or in any way related to him, and alleged that he was a stranger from the 
North-Western Provinces, who had been supported by Hullodhur out of 
charity. 

The defendant Gokoolanund alleged that he was the son of a kinsman of 
Hullodhur, and had been adopted by Hullodhur. [589 j He admitted that the 

plaintiff was the indigent daughter of Hullodhur, but denied that, having 
^regard to his own adoption, she had any right to her father’s estate. 

The Subordinate Judge framed issues as to the fact of the adoption and 
its vaJWity and effect, and a further issue as to which of Hullodhur's daughters 
wouldj|be Entitled to the succession in case it should appear that there was no 
adopi^on, or no valid adoption. On the evidence he ^und that Gokoolanund 
had lived for many years with Hullodhur, by wbf;>m he had been brought up and 
treated as a son ; ^at he bad been recogniised by C||^ber^ as the adopted son of 
Hullodhur. ajad had been so styled by Hullodhur himself in a petition fll^by 
him in the l^gistrate’S Court. He nevertheless held that the fact of an adoption 
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had not been established. In arriving at this oonolusion, he relied oin the primd 
facie improbability of an adoption having been made under the circumstances 
shown in evidence, and on the insufficiency of the proof of necessary religious 
ceremonies. He further hold that the Adoption, even if jt had been proved to 
have bqpn made, would have been invalid, inasmuch as at the time when jt 
wa^ said to have taken place, one Binobundhoo, the son of a brother of 
Httllodhur, was living, during whose lifetime the adoption of any one else was 
invalid under the Hindu law recognized by the Benares school by vfhich the 
case was governed. On this point he referred to the Datta^a Mimansa and 
to Sutherland’s Synopsis of the Hindu Law of Adoption, p. 180, of Baboo Kishen 
Kishore Ghose’s edition. He also held that the plaintiff was proved t<5 be 
indigent, while there was no such proof as to her sister Parbutti, and that the 
former was consequently entitled under the law of the Mitakshara to succeed 
to her father to the exclusion of the latter. He accordingly gave a decree in 
her favour. 

The defendant Gokoolanund appealed to the High Court, where the case 
was heard by a Division Bench (15 B. Jj. B., 405). 

The High Court held that the adoption of Gokoolanund by Ilullodhur had 
been sufficiently proved, and that there was [590] evidence of tfib appropriate 
religious ceremonies having been performed. They also held that the adoption 
was not invalid by reason that at the time when it took place a son of a brother 
of Hullodhur was in existence. On this point the Court observed that there 
was no evidence of Hullodhur’s brother having been willing to permit the 
adoption of his son; but supposing him to have been willing, it did not follow 
that the strict rule laid down by the texts of the old Hindu writers, and by 
Mr. Sutherland in his Synopsis, was of such binding operation as to invalidate 
the adoption by Hullodhur of another person, such adoption being otherwise 
regularly made. In support of this view the Court referred to Sir Thomas 
Strange’s Hindu Law, Vol. 1, P«^85. 

On the question as to the plaintiff’s right of suit, the Court observed that 
it was unnecessary for them to decide that point, since they had upheld the 
adoption, but they intimated their opinion that since the plaintiff ^fas a sonless 
widow, her sister Parbutti would take in preference to her fin support of 
which view they cited Mr. Justice Strange’s Manual of Hindu Law, p. 80, 
paras 328, 329), and, at any rate, that Parbutti would be entitled to an 
equal share. • 

From this decision the plaintiff brought the present appeal to Her Majesty 
in Council. • 

Mr. Leith, Q. C., and Mr. Doyne, for the appellant, contended that on the 
evidence the High Court was wrong in holding Gokoolanund ’s adoption proved, 
as the nece.ssary religious ceremonies had not been observed. But assuming 
the fact of the adoption, it was invalid in law, since at the time it was made« 
there was in existence a son of the whole brother of the adopter, who under the 
law of the Benares school was the only proper person to be adopted. See the 
Dattaka Mimansa, s. 1, sis. 28, 29, 30, 31, 67, and 74 ; and tbp 4!)attaka 
Chandrika, s. 1, sis. 20, 21, 22, 27, and 28. The view taken by Mr. Suthlrland 

in his Synopsis is grounded on these passages. 

n 

There is no authority fo| the contention that the appellant is excluded from 
her father’s inheritance as being a sonless [991] widow. See Mitakshara, 
•ch. II, 8. 2, paras 1-4, and oh. I, s, 3, para. 11. The plaintiff as an indigent 
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daughter is entitled to her father's succession in preference to her sister who ie 
wealthy: MacNaghten's Principles of Hindu Law, p. 22. 

Mr. Arathoon, who appeared ^pr Gokoolanund Dass Mahapatra, was 
informed by Sir J. COLVILLE that their Lordshipsdid not think it necessary to 
boar him as to the fact of the adoption or the due observance of ceremonies ; 
but desired to hear him as to whether the adoption was not bad by reason that 
a brother’s son had been passed over, and as to the plaintiff’s right of suit. 

Mr. Aratkopn contended that the passages cited from the Dattaka Mimansa 
and Dattaka Chandrika did not bear out the view put forward by Mr. Suther- 
lailti in his Synopsis, that there was a rigid rule of law vitiating any adoption 
but that of a brother’s son where such a son existed. He referred to Sir 
Thomas Strange’s Hindu Law (ed. 1830), Vol. I, pp. Sl-S*'), and to the 
opinions of Messrs. Oolebrooke and Ellis in Vol. II of that work, 
pp. 98, 99, 103, 104, and 108. At any rate, there must be a brother’s son 
who is available for adoption, and here it was not shown that Denobundhoo 
could have been lawfully adopted, or that his father would have consented ta 
such an adoption. The act of adoption if duly completed could not beundone^ 
the maxim factum valet applying in the Benares as well as in the Bengal school. 
See Strange’%Hindu Law, Vol. I, p. 87, and MacNaghten’s Principles of Hindu 
Law, p. 68. 

In support of the contention that the plaintiff had no right to sue, he 
referred to the Smriti Chandrika, ch. XI, s. ii, paras 21, 28, as showing that 
barren daughters are not entitled to inherit their father’s estate, since they are 
incapable of conferring spiritual benefits upon him through ♦heir offspring. See- 
also Strange’s Hindu Law, Vol. I, p. 138 ; Norton’s Leading Cases, pp. 515, 
516 ; Strange’s Manual, paras 328, 329. 

Mr. Leith in reply. — The case is governed by the law of the Mitakshara. 
The Mitakshara divides daughters into two [891^] classes only, the maiden and the 
married. There is no exclusion of widows, though childless. On this point the law 
of Benares and that of Bengal differ. The only distinction which the Mitakshara 
recognizes in the case of married daughters is in giving priority to such as are- 
indigent. There is no authority for the view put forward by Sir Thomas 
Strange (Hindu Law, Vol. I, p. 138), that widowed daughters are postponed 
to those whose husbands are living. If there be any difference on this point 
between the law of Madras and Benares, we are here governed by the latter. 
The Smriti Chandrika relied on as an authority for excluding a sonless widow 
is opposed to the Mitakshara, and is of no authority out of Madras. The words 
of the Mitakshara which require the adoption of a brother’s son are express. 
The maxim factum valet is not a doctrine of the Benaros'school. MacNaghten’s 
Principles of Hindu Law, p. 5. The contrary view which MacNaghten put 
forward at p. 68 of the Principles, rests on the opinions of Messrs. Oolebrooke 
and Ellis, cited by Strange, Vol. II, pp. 98, 99, 103, 104, 108. These 
opinions are supported by no authority. The passage in the Mitakshara 
•referred to by Oolebrooke at p. 103, Vol. II, of Strange, does not bear out his. 
view, whio!^ is opposed to that taken by the Pundit in the same case. In the 
only deq^ded case referred to by MacNaghten, at p. 68 of the Principles, it waa 
held that where a brother’s son exists, the adoption of any one else is illegal. 

, ♦ Cur. adv. vult. 

Their Lordships’ judgment waa delivered hy • 

Sir J.ISr.ColviUe . — The general questien raised by this appeal is who 
entitled to succeed to the estate^of one Hullodhur Dass Mahapatra, an Obrya 
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Brahmin, who died in December 1870. He left by his wife Jumoona, who pre- 
deceased him some four years before that date, two daughters ~Wo6ma Dpee, 
the plaintiff in the cause, and Parbutti Daee. Both had been married, but Wooma. 
Daee was a childless widow, dependent upon and living with her father at the 
time of his death, whilst [593] Parbutti was and is living with her husband, a 
man of Some substance, by whom she had had children, still living. He also IcJft 
the defendant, Gokoolanund Dass, who claimed to be his son by adoption. 

In January 1871 the last-named person applied to the Judge of Cuttack 
for a certificate under Act XXVII of 1860. His claim was resisted by Parbutti, 
who disputed the adoption, and also by Hurrihur Persad Dass, the gr^at- 
nephew of the deceased. The Judge held that the latter had no locus standi 
as an objector ; and as between Parbutti and Gokoolanund, decided that the 
latter had primd facie established his title as the adopted son of the deceased, 
and granted the certificate to him. 

Wooma Daee was no party to this proceeding, of which the effect was at 
most to confirm or put Gokoolanund in the possession of the property as the 
heir of Hullodhur, until displaced by a decree in a regular suit. 

In June 1872 Wooma Daee instituted the present suit againsk,Gokoolanund 
and Parbutti, seeking, as between herself and the latter, to be declared the 
preferential heir of their father, and, impugning the adoption of the former, to 
recover the estate from him. The questions raised in the cause are determinable 
by the law of the Benares school. 

That law, in sSfar as it supports the claim of the plaintiff to succeed to her 
father’s estate in default of a son, natural or adbpted, is thus laid down by Sir 
William MacNaghten (Principles and Precedents of Hindu Law, p. 22), After 
stating the rule of the Bengal school, lie says : “ But there is a difference in 

the law as it obtains in Benares on this point, that school holding that a 
maiden is in the first instance entitled to the property ; failing her, that the 
succession devolves on the married daughters who are indigent, to the exclusion 
of the wealthy daughters ; that in default of indigent daughters, the w^ealthy 
daughters are competent to inherit ; but no preference is given to a daughter who 
has, or is likely to have, male issue, over a daughter loho is barren or a childless 
widow” Nothing addressed to'* their Lordships at the bar induces them to 
think that this is an incorrect exposition of the law. Mr. Arathoon, indeed, in 
support of his contention that the plaintiff had lost whatever right j;o inherit 
[594] her father’s estate she would otherwise have possessed by reason of her 
being a childless widow, Relied upon some passages in the Smriti Chandrika 
(Chap, xi, s. 21, paras. 21 and 28), in which the author of that treatise 
adopts and affirms the rule of the Bengal school in respect of the disqualification 
of a barren daughter. But on these it is sufficient to observe that, according 
to Mr. Colebrooke and other high authorities, the Smriti Chandrika contains 
an authoritative exposition of the law only as it prevails in the South of India, 
and consequently that the passages in question are of no weight when set* 
against the propositions which Sir William MacNaghten has deduced from the 
text of the Mitakshara and other authorities recognised by the Benares schooL 
That the plaintiff, as compared with her sister, is an indigent, or. in the words 
of the Mitakshara, “ an upprovided daughter,” seems to be clear. Their Lord- 
ships, therefore, though^in the view which they take of the other issues it is 
ifbt necessary to affirm her title as against her sister conclusively, will assume 
that she has shown a*sufficient t^le to maintain this suit against the defendant 
Gokoolanund, and to put him to proof of his alleged adoption. 
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Two distinct issues have been raised touching this adoption: — (1) 
Whether it. was ever made in fact ; (2) whether, if so made, it is good in law. 
Ana as to the first issue it is to be remarked that the plaintiff has not been 
content to rely on any deficiency in the proof of the defendant’s case. She has 
set up, and undertaken to prove, a substantive case of her own. 

ft • 

The 'case of the defendant is, that he was by birth the second son of Nath 
Dass, a distant kinsman of Hullodhur Dass ; that at a very tender age he was 
taken into the house of Hullodhur with a view to his being adopted ; that when 
about five years old, and in the year 1837, he was formally given by his natural, 
an(^^ received by his adoptive father in adoption with the requisite ceremonies ; 
that he was brought up and educated by Hullodhur as his adopted son, 
receiving from him at the proper age the investiture of the Brahminical 
thread, and being on a subsequent occasion given in marriage by him ; 
that after he reached man’s estate he continued to be recognized in the family 
as the adopted son, and took part in the management of its affairs, and that in 
[698] the character of adopted son, he performed the funeral ceremonies of 
Jumoona, and afterwards of Hullodhur himself. 

On the other hand, the case of the plaintiff is that the defendant is not 
the son of N^Ah Dass ; that he was by birth aKanouj Brahmin, or other native 
of the North-Western Provinces ; that when young he was brought by other 
pilgrims to Juggurnath, and left at first in a sort of hospice attached to the 
temple which belonged to the elder brother of Hullodhur ; that he afterwards 
lived in the house of one Hira, who is stated to have been a concubine of 
Hullodhur ; that he was never on terms of commensality wj^ih Hullodhur ; that 
he never was, and, being the son of an unknown father, never could have been 
adopted by Hullodhur ; that it was only as a gomashta or dewan that he ever 
t?ok part in the management of Hullodhur’s affairs ; that Hullodhur, some 
years after the alleged adoption, really adopted one Badakrishna, a son of one 
Bhika Das, who subsequently died; and that Hullodhur’s funeral rites were 
performed by the plaintiff and the persons authorized by her to do the acts 
which a female cannot herself do. ^ 

Their Jjordships might feel it difficult to pronounce with confidence for 
themselves which of these conflicting statements, supported as each is by the 
testimony of numerous witnesses, and in a greater or less degree by documen- 
tary evidence, is true. And their difficulty would be greatly increased if one 
of the Indian Courts had broadly affirmed the truth of the plaintiff’s statement, 
whilst the other Court had pronounced in favour of the defendant. But that 
is not the way in which the case comes before theqi. The Subordinate Judge, 
though he decided against the fact of the adoption, did not affirm that the 
original status and subsequent history of the defendant were what the plaintiff’s 
witnesses represented them to have been ; he did not find that Badakrishna (as 
to whose adoption the evidence is of the most loose and general character) 
was ever adopted by Hullodhur ; he did not find that the plaintiff, and not the 
o defendant, performed the funeral rites of Hullodhur. It cannot therefore be 
said that the Judge before whom they were examined has pronounced the 
plaintiff's witnesses to be worthy, and the defendant’s witnesses to be unworthy, 
of credit. On the contrary [396] (giving, perhaps, a little more weight 
to some supposed admissions by two of the pUintiff’s witnesses than 
their words warrant), he expressed his belief “ thaFthe defendant Gokoola- 
nund had for years lived with, and been brought up, and treated as 
a son, and*^ married by Hullodhur.” Hejield^it also to be clear ^ from 
theevi4eu^ tendered for the defence that the defendant had fre(}{tdntly 
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been acknowledged by others as the adopted son of Hullodhur, and was 
even so styled by Hullodhur himself in a written statement filed by him 
in an Act IV of 1840 : case before the Magistrate of Balasore.” We have there- 
fore the Judge of First Instance affirmhig, contrary to ^he general evidence 
on the Qart of the plaintiff, facts most material to the defendant's case, and the 
genuineness of the documentary evidence produced in support of it. His finding 
against the fact of adoption proceeds upon the improbability that in 1837 Hullo- 
dhur, who might reasonably hope to beget, would adopt a son, upon the discre- 
pancy between certain of the defendant's witnesses as to the presence of Nath 
Dass at the ceremony, and upon the insufficiency of proof that all the requisite 
ceremonies were performed. * « 

In this state of things their Lordships, at the close of the appellant’s case, 
intimated that they could not see their way to a reversal of the very clear find- 
ing in favour of the fact of adoption to which the High Court upon a review of 
the whole evidence had come. Their Lordships conceive that the High Court 
was right in giving credit to the defendant’s witnesses rather than to those of 
the plaintiff', who have deposed to a case which appears to he in many respects 
a false one. Their evidence is strongly corroborated, as the Subordinate Judge 
himself admits, by the documents to which he has given credit ; and it seems to 
their Lordships to prove, as found by the High Court, the perf<Wmance of the 
requisite ceremonies with as much certainty as can bo expected some thirty 
years or more after the event. 

Against a case so proved, the jjrma/acie improbability of the adoption on 
which the Subordinate Judge so strongly relies cannot, in their Lordships 
opinion, weigh very heavily. It must be recollected that it is met not merely by 
the story of [397] the inference drawn by a pundit from the horoscopes of the 
husband and wife (a circumstance which, if it really occurred, might havebSd 
considerable force upon superstitious minds), but also by the fact that 
Hullodhur and Jumoona had lived together as man and wife for a good many 
years before the final adoption without having issue. 

Their Lordships must, therefore, deal with this case on the assumption 
that the fact of the defendant's adoption has been established. 

• 

The question \^hether sucji an adoption is valid in law is of greater 
difficultyr and, being one of general application, of far greater moment. It was 
in order to consider more fully the authorities cited upon this point that their 
Lordships reserved their judgment. • 

The objection to the adoption is that it was one of a very distant relation, 
not even within the dajss.of Hullodhur's sapindas, made in violation of the pre- 
ferential right of Dinobundhoo, the only son of Juggunnath, w^ho was Hullodhur's 
brother by the whole blood, to be adopted. 

The plaintiff relies mainly upon certain texts of the Dattaka Mimansa, and 
the Dattaka Chandrika, of which the former is considered by the Benares school* 
to be the more authoritative treatise on the subject of adoption. 

The texts chiefly insisted upon are the 28th, the 29th, the 30th, ^;he 3l8t, 
and the 67th slokas or paragraphs of the second section of the Dattaka Mimansa; 
and the 20bh, the 21st, ttie 22nd, the 27th, and the 28th paragraphs of the first 
aection of the Dattaka Chandrika. 

It is unnecessary* to set out Uiese at length, because it may be cbnceded that 
they do in terms prescribe that a Hindu wishing to adopt a son shall adopt the. 
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^ son of his whole brother, if such a person be in existence and capable of adop- 
tion, in preference to any other person ; and qualify the otherwise fatal objection 
to the adoption of an only son of the natural father, by saying that, in the 
•case of a brother’s S(Vi, he should, nevertheless, be adopted in preference to any 
other person as a Dxoyamushyana, or son of two fathers. 

The grave question, however, that arises in this case is [598] whether the 
injunctioiis just referred to are merely binding upon the consciences of pious 
Hindus as defining what they ought to do, or so imperative as to have the 
force of laws, the violation whereof should bo held in a Court of Justice to 
invalidate an adoption whteh has otherwise been regularly made. 

Before considering this question, their Lordships think it right to observe 
that the two propositions just stated, or at least the last of them, may well 
be qualified by the incontestable fact that Hullodhur was separate in estate 
from his brother Juggunnath. The whole of the law supposed to affirm the 
necessity of adopting a brother’s son seems to have been deduced by Jihe ancient 
commentators with what logical sequence it is unnecessary to consider, 
from a text of Menu, which says : — “ If one among brothers of the whole 
blood be possessed of male issue. Menu pronounces that they all are 
fathers of th^ same by means of that son.” The direct consequence of 
this might well be that in an undivided family (the normal state of a Hindu 
family) the nephew, without further act of affiliation, would effectually perform 
the funeral obsequies of his uncle, w^hose share in the joint family property, in 
the absence of male issue, would pass to his coparceners by survivorship. But 
in the case of a separated Hindu, the right of performing his obsequies, with 
the consequent right ol succession, is, in the absence of male issue, in his widow, 
o^ failing her, in his daughter and daughter’s issue. Again, to constitute a 
jj^amushycma there must bo a special agreement betweeen the two fathers to 
that effect ; or the relation must result from some of the other circumstances 
indicated by Sir William MacNaghten at p. 71 of his Principles and Precedents. 
And he there states the consequences to be different from those of an ordinary 
adoption, inasmuch as the children of the adopted sons would revert to their 
natural family. Hence the adoptive father fails by such an adoption to 
perpetuate Ins owm line of male succession, — a circumstanqe which renders the 
consent of divided brothers to such an adoption the more improbable . In the 
present case there is nothing to show, and it is unreasonable to presume, that 
Hullodhur [599] would have been content to receive, or Juggunnath would have 
been willing to give, the only son of the latter in adoption. And the presence of 
the name of the latter on some of the documents which describe the defendant 
as the adopted son of Hullodhur, is some evidence tliat Juggunnath recognized 
that adoption as valid. Moreover, for aught that appears in the cause, 
Denobundhoo may at the date of the adoption have become from age, marriage, 
or other like objection, incapable of being adopted by his uncle. 

Reverting, however, to the general question whether the omission to adopt 
a brother’s son is an objection which at law invalidates an adoption otherwise 
regularly made, and so destroys the civil status of the person thus adopted, even 
after, as m. this instance, years of recognition, their Lordships have to observe, in 
the first place, that they have been referred to no case in which a Court of Justice 
has so decided. The nearest authority of the kind is that of Ooman Dutt v. 
Kunhia Singh (3 Sel. Rep., 144). That case arose in a district governed by the 
Mithila law. The plaintiff claimed, under an adoption by his maternal grand- 
father, not in the dattaka, but in the kritrima»form, which is recognized by,the 
Mithila law, to dispossess the nephew and heir of that grandfather from the share 
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of bhe latter in a joint famih estate. Various objections, besidss the one in 
question, were taken to the adoption ; the case, after the fashion of those days, 
went from one Judge of the Sudder Court to another, who consulted dififerent 
pundits and came to conflicting decisions, J^ut ultimately the suit was dismissed. 
The marginal note no doubt says : “Accord^ing to the Hindoo law, while a 
brother’s son exists, the adoption of any other individual as a son either in thb 
dattaka or kritrima form of adoption is illegal.” But the force of this note is 
very much weakened by the fact that Sir William MacNaghten, who, being the 
Editor of the Reports, was probably the author of it, afterwards, and with a 
full recollection of the case, wrote the passage which will be presently cited. 
The decision itself was merely on an alleged adoption in the kritrima foyn, 
which, in its inception and consequences, is very distinguishable from one in 
which the natural father [600] parts with his son in the full faith that he will 
be effectually and for all purposes received into his new family, and acquire 
therein the rights which he absolutely loses in his own. The son adopted in 
the kritrima form retains his rights of inheritance in his original and natural 
family. • 

The general question seems to have been considered by Sir Thomas Strange, 
Mr. Colebrooke, and other text-writers of eminence. 

Sir Thomas Strange, after recapitulating the rules which cfhght to guide 
the discretion of the adopter, including the authorities on which the plaintiff 
relies, says ; “ But the result of all the authorities upon this point is, that the 
selection is finally a matter of conscience and discretion with the adopter, not 
of absolute prescription, rendering invalid an adoption of one not being precisely 
him who upon spiritual considerations ought to have been preferred.” And by 
his references to the cases collected in the second volume ho shows that 
Mr. Colebrooke and, more strongly, Mr. Ellis were of this opinion. 

Again, Sir William MacNaghten, just after referring to the case of Oman 
Dutt, deals with the question thus: — “It would appear, however, that 
according to the law of Bengal and elsewhere where the doctrine of the 
Dattaka Chandrika is chiefly followed, and where the doctrine of factuvi valet 
exists, a brother’s son may be superseded in favour of a stranger ; and oven in^ 
Benares, and in the places where the Miraansa principally obtains,* and where 
a prohibitory rule ha^ in most instances the effect of law, so as to invalidate 
an act done in contravention thereto, the adoption of a brother’s son or otlier 
near relative is not essential, and the validity of an adoption actually made 
does not rest on the rigid observance of that rule of selection, the choice of him 
to be adopted being a matter of discretion. It may be held, then, that the 
injunction to adopt one’s own sapinda (a brother’s son is the first), and failing 
them, to adopt out of orre’s own gotia, is not essential so as to invalidate the 
adoption in the event of a departure from the rule.” (Principles of Hindu 
Law, p. 68.) 

It may be further observed that even Mr. Sutherland, in his Synopsis (see 
Stokes’ Codes, p. 685) says : “ But though Nandita [601] Pandita extends 
this principle (/.e., that proximity of kindred ought to determine the 
choice of an adopted son) with elaborate minuteness, it cannot be regarded 
as a rigid maxim of law, vitiating the adoption of a remote when a near 
kinsman, or of a stranger, when a relative may exist. The right, however, 
of a whole brother’s son to be adopted in preference to any other person, where 
no* legal impediment may obtain, seems to be generally admitted, and may be 
regarded as a received ilile of law.” It is not easy to see upon what grounds 
the distinction here taken rests. It what the Dattaka Mimansa enjoins is to be 
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taken as imperative, and having the force of law, the language of the 74th Article 
of the second section, which deals with the duty of selection where there is no 
brother’s son, seems to be hardly less imperative than that of the Articles 
which alhrm the preferential right of the brother's son. 

It .was urged at' the Bar <that the maxim quod fieri non debuit factum 
valet, though adopted by the Bengal school, is not recognized by other schools, 
and notably by that of Benares. That it is not recognized by those schools in 
the same degree as in Bengal is undoubtedly true. But that it receives no 
application except in Lower Bengal is a proposition which is contradicted not 
only by the passage already cited from Sir William MacNaghten’s work, but 
by < the decided cases. The High Court of Madras in Chinna Oaundan v. Eumara 
Gaundan (1 Mad. H. C. R., 54), and the High Court of Bombay in the case of 
Baje Vyankatrav v. Jayavantrav (4 Bom. H. C. R., A. C., 191), acted upon it; 
and that upon the question of the adoption of an only son of his natural 
father, on which the High Court of Calcutta, in the case of Bajah Upendur 
Lall Boy v. Banee Bromo Moyee (10 W. R., 347), has ^refused to give effect to 
it, considering that particular prohibition to be imperative. 

Their Lordships feel that it would be highly objectionable on any but the 
strongest grounds to subject the natives of India in this matter to a rule more 
stringent tha^^^that enunciated by such text- writers as Sir William MacNaghten 
and Sir Thomas Strange. Their treatises have long been treated as of high 
[602] authority by the Courts of India, and to overrule the propositions in 
question might disturb many titles. 

Upon a careful review of the authorities, their Lordships cannot find any 
which would constrain them to invalidate the adoption of the defendant, even 
if it were more clearly proved than it is, that Hullodhur Dass could have 
adopted Dinobundhoo, the only son of his brother. They will, therefore, 
I3^ftmbly advise Her Majesty to affirm the judgment of the High Court and to 
dismiss this appeal with costs. 

Appeal dismissed. 

Agents for the Appellants : Messrs. Watkins and Lattey, 

# Agent for the Respondent : Mr. T, L. Wilson 


NOTES. 

[HINDU LAW— ADOPTION— STRIDHAN. 

I. ADOPTION-WHO MAY BE ADOPTED— 


(а) The texts of a positive character on this point have not the force of law ; — 

The fact that there are nearer kinsmen and the adopter is related remotely does not 
matter (1878) 3 Cal., 587 ; (1886) 9 AIL, 253. 

j. Adoption of an asagotra valid : — (1886) 10 Bom., 80. 
ii, Elven if there be nearer kinsmen : — (1886) 10 Bom., 80, 

(б) Even in respect of negative prohibitions, the following have been declared merely 

recommendatory 

i. Adoption of an only son (1899) 22 Mad., 398 P. G« 


ii. Adoption of the eldest son -(1883) 7 JBom., 221 ; 2 Oal., 865. 
under heading Adoption, Factum Valet. 


See cases infra 
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II. ADOPTION— FACTUM YiLET— 

(a) The maxim of factum valet is applicable except as to rules prescribing tl^e capacity to 
(1) take in adoption, (2) to give in adoption, and (3) to be given in adoption. 

Adoption in violation of these excepted rules is void : — (1883) 9 All., 253 at 29C ; 

• (1879) 3 Bom., 273. 

[h) The maxim has been applied to uphold 

i. the adoption of an only son : — (1899) 22 Mad., 398 ; 21 All., 460 affirming (1892) 

14 All,, 67 F. B. ; (1894) 19 Both., 428 ; (1886) 41 Mad., 43 ; , 

ii. the adoption of a son whose father the adoptive mfjthor could not have married 

(Extension of Nanda Pandita) : — 

(1897) 22 Bom., 973 — adoptive mother’s brother’s son ; 

(1904) 27 All., 417--2 A. L. J., 36--adoptive mother’s brother’s grandson ; 

iii. the adoption even when the mother of the boy was daughter of a gotraja sapinda 

six degrees removed (and could not have been married) ;--(1899) 24 Bom., 473 ; 

iv. th^ adoption of other than nearest kinsman or sapinda: — (1878)3 Cal., 587 j 

(1885) 10 Bom., 80; 

V. the adoption of the eldest son : — (1883) 7 Bom., 221 ; (1877) 2 Cal., 365 ; 
vi. inquiry into motives of the adopting widow have accordingly been held irrele- 
vant : — (1896) 22 Bom., 558. 

(c) The maxim has not been applied to relax the test of marriageability of the adopter 
with the natural mother of the boy : — 

i. (1899) 21 All., 412 reversing (1895) 17 All., 294— mother’s sister’s son. 

ii. (1879) 3 Bom., 273— daughter’s son. 

iii. But (1899) 24 Bom., 473— is apposed to this exception. 

III. HINDU LAW- -THE MAXIM OF FACTUM VALET— 

On the scope and limits of applicability of this maxim, see in addition to this case 
(1899) 22 Mad., 398 ; 21 All., 460 at 487 ; (1899) 21 All , 412 reversing (1895) 17 All., 294 
(1886) 9 All., 253 (296) : (1886) 11 Mad., 43; (1886) 10 Bom., 85 (86) ; (1879) 3 Bom., 273* 
(293); (1875) 12 B. H. C., 362 (398). 

lY. AUTHOJSHTY OF TEXT-WRITERS— 

In addition to this case, see 

i. (1899) 24 Bom., 473 (Nanda Pandita). 

ii. (1899) 21 All., 412. 

iii. (1892) 17 Bom., 114 (8mriti Chandrika). 
y. OVAMUBHYAYANA FORM OF ADOPTION— 

(а) Not obsolete (1896) 21 Bom., 105; answering jne.-?/ in (1894) 19 Bom., 428 at 464. 

(б) Whether the brother is divided or not : — (1895) 21 Bom., 105. 

(c) Widows also may exercise the power (1901) 26 Bom., 637. 

(A) For form and consequences of such adoption See (1904) 2C All., 472. 
yi. 8 DOCEBSION- 7 COHPETITION OFDAUOHTERB— 

(а) Competition in respect of daughter’s sudeession in the Benares school has regard Mo< 

to s^ritual benefit (as in Bengal, whereby childless widows are excluded) but to 
indigence :-3 B. H. 0., 6 ! (1878) 3 Cal., 687 ; (1880) 3 Mad., 266. 

(б) Consequent on spirftual benefit pjaying no part in daughter’s suocessionf unchastity 

has been held no bar to her taking ; (1879) 4 Bom., 104. 


1 CAL.— 137 


1089 



IX.R. 3 Cal. 608 seth qokul dass gopal dass v. 

As for the heritable rights of a prostitute iu this competition: See (1907) 31 Bom., 495. 
^cj The fact that, at the first opening of succession, certain daughters were excluded is no 
bar to their taking on the decease of those that took (1910) 32 All., 314. 
fdj The daughter's son is not the hfir after the daughter but such other daughters as 
there may b6 : — (1886) 8 All., 366. 

* f'e/ to the nature of the estate taken by the daughters -See (1871) 6 M. H. G., 310 ; 
(1876) 16 B. L. R., 10 (24).] 

[ 8 Oal. 602 ] 

The 14th February a^id 12th March, 1878, 

Present : 

Sir J. W. Oolvile, Sir B. Peacock., Sir M. E. Smith, and 
Sir B. P. Collier. 


Seth Gokul Dass Gopal Da&s tPlaintiflf 

versus 

Murli and Zalim, Heirs of Tarapat Defendants. 


c [^8 I. A. 78 2 C. L. R. 166] 

[On Appeal from the Court of the Judicial Commissioner, Central Provinces.] 

Interest on Decrees — Indian Contract Act, s. 20 and s. 23, cL 2, Mistake of 
Fact and of Law — Error in Statement of Account 

Where a decree is silent as to future interest, interest cannot be recovered by proceedings 
in execution of the decree, but it may be recovered as damages by a separate suit. 

^ Where the property of a judgment-debtor had been attached in execution for a sum claimed 
tobe due under a decree but which sum in fact included interest not awarded by the decree, 
held, that an agreement, whereby the debtor obtained the release of his property on condi- 
tion of paying by instalments the entire amount claimed inclusive of the interest, was not 
unlawful and void under cl. 2, s. 23* of the Indian Contract Act ; and that the mistaken belief 
of the parties to the agreement that interest could be recovered by proceedings in execution 
was not a mistake of fact rendering the agreement voidable under s. 20 1 of that Act. 

In a written agreement by a debtor to pay his debt by in.stalmerits, securing the payment 
by a mortgage of land, the amount of the debts was erroneously stated to be greater than it 
actually was. In a suit on the agreement, held, that such an error was ground for reforming 
the account, but not for setting aside the agreement. 

[603] This was an appeal from a decree of the Judicial Commissioner of 
the Central ^ovinces dated the 7th September 1875, affirming a decree of the 
Commissioner of Jubbulpore dated the 12th March 1875, which in turn affirmed 
a decree of the Deputy Commissioner of Jubbulpore dated the 24th November 
1874, which dismissed the suit brought by the present appellant as plaintiff. > 

*£8i 30. 28 The consideration or object of an agreement is lawful, unless — 
it is forbidden by law ; or 

What considerations and i? “ nature, that, if permitted, it would defeat 

obieots are lawful and what Pf°v»«ions of any law ; or 
^ 18 fraudulent ; or 

involves or implies in jury to the person or property of another ; or 
*ke Court regards it as immoral or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said to be unlawful 
Every agreement of which the object or consideration is unlawful, is void.J 

Agteen^ void whw ttSec. 20 Where both the pities to an agreement are 
, both partie Aw under mis- under a mistake as ^ a matter of fact *he 

take ae to ijtatter of fact, agreement, the agreement ie void.] , ‘ ^ 
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The whole facts of the case and the questions raised for decision are fullv 
disclosed in their Lordships* judgment. i 

Mr. Leith, Q. 0., and Mr. T. 5. Norto^i appeared for the Appellant. 

The Respondents were not represented. 

The judgment of their Lordships was delivered by 

Sip B. Peacock.- This is an appeal from a decree of the Judicial Com- 
missioner of the Central Provinces of India, in a suit instituted by the appellant 
against the respondents in the Court of the Deputy Commissioner of Jnbbulpore, 
for the foreclosure of a mortgage. " 

The following are the circumstances under which the mortgage was 
executed : — On the 27th June 1859, the appellant obtained a decree in the 
Court of the Sudder Arneen of Jubbulpore against Tarapat Patel, malguzar of 
Khairi, the father of the Uefendanta, for the sum of 9,413 rupees, 15 annas and 
3 pies, hieing the balance of principal and interest due upon a bond executed by 
Tarapat, and the costs of suit. The decree was silent as to the payment of 
future interest on the amount decreed. By the bond upon which the decree 
was obtained, it was expressly stipulated that interest should be ^paid at the 
rate of 1 per cent, a month. 

Between the date of the decree and the 27th June 1865, the plaintiff 
endeavoured, on several occasions, to obtain payment of the amount decreed, 
and did in fact realize portions of the amount under two several executions, lb 
is unnecessary to enter into any ’details of the proceedings adopted by the 
plaintiff', or of the litigation which ensued upon them. It is sufficient to state 
that, in their Lordships’ opinion, no laches can be imputed to the plaintiff' in 
endeavouring to enforce the decree. — ' 

[ 604 ] In February 1865, the plaintiff applied to the Court of the Deputy 
Commissioner of Jubbulpore against the defendants and their fatlier, Tarapat, 
for an attachment and sale of their rights in the village of Khairi in execution 
for the sum of Rs. 13,498-9-9 claimed to be due under the decree. 

That sum included interest on the amount of the decree calculated up to 
the 14th October 1863, after giving credit for payments made on account. 
Upon that application the defendants and their father were ordered to be 
summoned, and upon their non-appearance an order was made on the 25th July 
1865, for the attachment of their proprietary rights in the village, and for 
the sale thereof by public au 9 tion, after due notice according to ss. 248 and 
249 of Act VIII of 1859.. 

On the 3rd August in the same year, orders were issued that the requisite 
notifications, according to s. 249, be issued, and that the sale of the right aqd 
interest of defendants in the village of Khairi should take place on the fortieth 
day from that date. 

On the 4th, the present defendants presented a petition to the Deputy 
Commissioner praying to be relieved from liability for the plaintiff's claim, and 
that the attachment might be removed from the village. Upon that petition an 
order was passed refusing to alter the order already made, and stating that as 
the defendants bad failed to appear on the date appointed for hearing, the case 
hafl been disposed of in their absence, the reason why they had absented 
themselves not having Been explaii^ed. From that order they appealed to the 
Commissioner, and their appeal was rejected 
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On the 18th September 1865, the mortgage upon which the suit was brought 
was execu^ied. It was by conditional sale, and is in the following words ; — 

Seth Khusalohand and Gokuldass, of Jubbulpore, plaintiffs v. (1) T^arapat, (2) Murli- 
dhar, (3) Zalim Singh^patels, residents, ahd malguzars of the village Khaiii, Pergunnah 
^atan, defendants. 

i Claim. 

^ Execution of decree for Rs. 13,498-9-9. 

' ‘ We, Tarapat, Murlidhar, and Zalim Singh, patels and residents of Mouza Khairi, 
defendants, are tiie writers of this agreement. 

« [6051 The plaintiffs ftbove-namod having taken out execution of a decree for the 
sum above-mentioned, and applied for attachment and sale of the village Khairi, the 13th 
September 1865 was first appointed as the date for the sale of the village in accordance with 
orders from the Judicial Commissioner. Subsequently the 18th of the said mouth had been 
fixed as the date for sale, in liquidation of a sum of Rs. 16,498-9-8. 

“ We have now brought the plaintiffs to terms, and having gone into the accounts, we 
agree to pay plaintiffs as principal, interests, costs, and future interests on tlA3 decree, in all 
19,000 Government sicca rupees. 

Of this we havq,. caused 5,000 rupees to be paid by Naraindas and Raghoonath. This 
leaves a balance of 14,000 Government rupees, which we agree to liquidate, paying no 
interest, by yearly instalments as detailed below ; and until the liquidation of the whole 
amount due, we hereby mortgage or conditionally sell the village in question, the condition 
being that, in the event of our failing to pay any one of the instalments agreed upon, the sale 
of the village shall become absolute ; we and our heirs would then forfeit all proprietary rights 
in the village, and such rights would be transferred to plaintiffs, to bo thenceforward 
enjoyed by them and their descendants. Should, however, the failure on our part to pay the 
instalment in arrears be attributable to unfavourable seasons, (&c., the said instalments will 
^0 payable next year, and will boar interest at 1 per cent. 

** Should the payment in arrears be not made in the next year along with the one duo for 
that year, the sale of the village will bo considered absolute. The terms of this deed of sale 
would be binding on our heirs and representatives also, and so long as the money duo to 
plaintiffs remains unpaid, the village shall not be transferred by us to any one else ; any such 
transfer, if made, shall bo held to be illegal. 

, “ We relinquish all claims to any money which the plaintiffs may have recovered at the 
time of the sale becoming absolute.’* 

The details of the instalments were for the payment on the 15th Aghan, 
Sambat 1922, corresponding with the year 1865, of the sum of 2,000 rupees, 
and on Meth 15th in each of the following twenty years, of the sum of 600 
rupees, making a total of 14,000 rupees. 

[ 606 ] On the same 18th September 1865, Tarapat, the father, each of the 
defendants and the plaintiff respectively, made the following statements, 
viz . : — 

Tarapat, defendant, son of Mahadeo, caste Koormec, aged 60 years, malguzar, resident 
of Khairi, states on solemn affirmation : — 

' We have effected a settlement of his claim with the plaintiff by hypothecating our 
village, and fixing instalments for the liquidation of the same, and beg that our village be 
reloasedUfrom attachment.’ 18th September 1865. 

** Murli, defendant, son of Tarapat, caste Koormee, aged 28 years, resident of Khairi- 
malguzar, states on solemn affirmation ; — 

** * Having effected a settlement of his claim with the plaintiff by fixing instalments*for 
its liquidation, 1 beg that the village be released from attachmefit. We have hypothecated 
bur village as a guarantee for the liquidation of plaintiff’s claim.* 18th September 
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Zalim, defendant, son of Tarapat, caste Koormee, aged 21 years .'resident of Khairi 
malguzar, states on solemn affirmation ; — ^ 

** * We haye fixed instalments for the payment of the plaintiff’s claim, and beg that our 
village be released from attachment. We ha^ mortgaged our village to plaintiff.’ 18ih 
September 1865. * , 

Seth Khusalchand, son of Sawarm, aged 62 years, caste Maheshreo, residonhof Jubbul, 
and a mahajun by profession , states on solemn affirmation : — 

“ ‘ 1 have taken out execution of a decree against Tarapat, Murli, and Zaliml'and their 
village was about to be sold. The defendants have, however, made an aminablo arrangement 
for the liquidation of my claim by agreeing to pay instalments, which I have approved. I 
have no objection whatever, and I bog that the arrangements be sanctioned by the Court, and 
the village released from attachment. The defendantN have hypothecated the village, and I 
wish that it should remain so hypothecated and the case be struck off the file.’ 18th 
September 1865.” 

The mortgage was on the same day presented by the defendants to the 
Extra Assiitant Commissioner, who forwarded the case to the Court of the 
Deputy Commissioner, who thereupon, on the 19th Septernber 1865, ordered 
that the kistbandi be sanctioned and the case struck off[ the file as completely 
disposed of. ^ 

The defendants continued to pay the instalments under the mortgage up to 
15th Jeth, 1929, but failed to pay the instalments which fell duo in Sainpat 
1930 and 1931, whereupon the plaintiff, C6073 on the 24th October 1874, filed 
his plaint and prayed for a decree for 7,800 rupees, the amount of the 
instalments remaining unpaid, with a proviso that in the event of the same not 
being paid up within one year, the rights and interests of the defendants and 
their deceased father in the village in question be transferred to plaintiff, the 
transaction ))eing then considered as one of an absolute sale. 

The defendants in their written statement alleged, amongst other things, 
that in June 1859 a money-decree for Es. 9,413-15-3 was passed against Tarapat, 
their father, and that future interest on the decree was not allowed ; that the 
plaintiff, however, fraudulently went on executing the decree with interest, and 
eventually, in September 1865, induced Tarapat and the defendants to execute 
the deed sued on, by* dishonestly concealing the fact that future interest had 
not been decreed. 

They also stated that they were ignorant people, and that they executed 
the deed under a mistake of fact, i. e., under the impression that futui^ interest 
had been decreed as represented by the plaintiff ; that, at the time when the 
deed was executed, only Es.*3, 798-4-9 was due under the decree, and that the 
defendants werd^ minors*at the time of the execution of the deed. 

The plea of minority was found against the defendants, but the Deputy 
Commissioner dismissed the plaintiff’s suit with costs, upon the ground that 
the claim was based on an illegal contract. Ho held that even if the plaintiff 
had aright to demand the sum of Es. 13,498-9-9 for which execution had been • 
awarded, there was not sufficient explanation as to how that amount was 
increased to 16,498 rupees ; and further, that even if, as the plaintiff’s counsel 
had suggested, the plaintiff, in making up the accounts with defendant^, added 
interest for the period from October 1863 to the day fixed for the sale of the 
village in execution, that alone was sufficient to vitiate the contract, for in the 
view of the Deputy Commissioner, it was evident that the plaintiff was well 
aware that he had no*real claim to interest. But he went further, and held 
that the plaintiff was not entitled to any interest on the decree ; that 4,320 rupees 
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otily were due;* and that; the plaintiff by concealment of facts regarding |he 
amount dug, and by [ 608 ] misrepresentation of facts, as shown by the pro- 
ceedings in the original case, and the application for execution for 3,000 
rupees in addition to the 13,498 rupees, were sufUcient grounds tbr considering 
that the transaction^ out of which the contract grew were unlawful. 

c • 

Upon appeal, the Commissioner was of opinion that there was no sufficient 
evidence of concealment, but that there was misrepresentation . with regard to 
defendant’s liability to interest within the moaning of definition 1, s. 18'^', of 
the Indian Contract Act, IX of 1872. He further held that the bond was 
nothing more than a kistbandi ; that no new consideration for it was given ; 
that if the parties had arranged that effect should be given to it by the executing 
Court, it would have been pronounced invalid, as it altered the terms of the 
decree by the addition of interest, which could not be done even with consent 
of the parties. He therefore held that the contract was illegal and void under 
cl. 2, 8. 23, of the Indian Contract Act, and dismissed the appeal with costs. 

A special appeal was preferred to the Judicial Commissioner, who dismissed 
it with costs, on the ground that the deed was voidable under s. 20 of the 
Indian Contract Act, inasmuch as both parties were under a mistake of fact 
essential to 1;he agreement expressed in it. Their Lordships are of opinion 
that there was no sufficient evidence to prove a fraudulent misrepresentation or 
concealment of facts on the part of the plaintiff. There was, no doubt, a mis- 
take of law on the part of the defendants in supposing that execution could be « 
issued for interest upon the amount decreed from the date of the decree to the 
date of realization, no such interest having been awarded by the decree. But 
that mistake appears to have been common not only to the plaintiff and the 
defendants, but also to the Assistant Commissioner by whom the order of the 

July 1865 was made for the attachment and sale of the village in execu- 
tion for the sum of Es. 13,468-9-9. Indeed, until the Full Bench ruling of 
the High Court of Bengal in September 1866 in the case of Mosoodun Lall v. 
Bekaree Singh (B. L. E., Sup, VoL, 602 ; s. C., 6 W. E., Mis. App., 109), 
the principle of which was upheld by the Judicial Committee in the 
[609 J case ^f Pillai v, PiUai (15 B. L. E., 383 ; S. C., L. E., 2 Ind. App„ 219), 
there were conflicting rulings upon the point whether interest upon a decree 
could be levied in execution when the decree was silent a»to subsequent interest 
on the amount decreed. 


In ttiat uncertain state of the law, the defendants not having appeared to 
show cause, an order was in fact made for the attachment and sale of the 
village in execution for the sum of Es. 13,498-9-9, ’whigh included interest on 
the decree. No appeal was preferred against that order, nor were any other 
proceedings adopted to set it aside. It remained in force up to the time of the 
mortgage, and the village had been actually attached, and was liable to be sold 
under it if the cqmpromise had noh been effected and the mortgage executed, 
^ Their Lordships are of opinion that the mortgage was not invalid either upon the 


*[Sec. 18; — Misrepresentation means and includes — 

(1) the positive assertion, in a manner not warranted by the information of the person 
making it,* of that which is not true, though he believes it to be true ; 

(2) any breach of duty which , without an intent to deceive, gains an advantage to the 
person committing it, or an> one claiming under him, by misleading another to his 
prejudice, or to the prejudice of any one claiming under him ; 


(3) 


caning, however innocently, a party to an»agreement to make a mistake as tp^, I) he 
sabs(|febno6 of the thing, which is the subject of the agreement.] ' . 
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gTOi;nds stated by the Commissioner or upon that stated by the Judicial Com- 
mifbioner. It appears to have been executed by way of compromise, after an 
examination of the accounts at which the father Tarapat was present ; and it 
does not appear to their Lordships that. 8i;ibject to what will hereafter be said as 
to a sum of 3,000 rupees, part of the money secured, the plaintiff gained any 
unconscionable advantage by the transaction ; for although he was not strictly 
entitled to an execution for interest calculated for a period subsequent to the date 
of the decree, there seems to be no reason why he should not have rf^covered 
interest as damages in an action upon the decree if he and the Court which issued 
the attachment had not mistaken his remedy. It is not necessary to refer to the 
English decisions bearing upon the subject of recovering by action interest uppn 
a judgment which cannot be levied by execution. In the case of Pillai v. Pillai 
(16 B. L. R,, 383 ; S.C., L. R., 2 Ind. App., 219), to which reference has 
already been made, the Judicial Committee, in reference to the question of 
levying interest upon a decree where the decree was silent as to future interest, 
stated expressly that questions of that nature might be raised by separate suit. 

It may*be remarked that the rate at which interest was calculated for the 
period between the execution of the mortgage [610] and the times fixed for the 
payment of the instalments was extremely low. 

It appears, however, to have been assumed that the sum for which 
the village was liable to be sold in execution was not Rs. 13,498-9-9, but 
Rs. 16.498-9-8. 

The recital in the mortgage is, “ Subsequently the 18th of the said month 
had been fixed as the date for sale in liquidation of a sum of Rs. 16,498-9-8.” 
As to this the Judicial Commissioner says : “ In the first Court's judgment 
the larger sum of Rs. 16,498-9-8 is referred to as entered in one of the processes 
of execution, viz., * the notice of sale,' but the extant record of proceedii:^ 
nowhere mentions such a sum. If such a sum was ever entered in such a process 
it must apparently have been only through a clerical error.” Although there 
does not appear to have been any wilful misrepresentation in this respect by 
the plaintiff, their Lordships are of opinion that there was no authority under 
s. 249 of Act VIII of 1859 for increasing the amount for which the village 
was ordered to be sold in execution from 13,498 rupees to 16,498 rhpees ; that 
the additiqn has not ()een satisfactorily explained ; and that the deed ought to 
be reformed by disallowing the additional sum of 3,000 rupees. This will reduce 
the sum secured by the mortgage by 3,000 rupees, and a proportionate part of 
the sum allowed for future interest during the period stipulated for payment by 
instalments, which may be taken in round numbers as together amounting to 
3,480 rupees. Deducting 3,480 rupees, and the eight instalments of the 14,000 
rupees which h&ive been *paid, amounting to 6,200 rupees, from the total amount 
of 14,000 rupees secured, there remains the sum of 4,320 rupees to be paid by 
the defendants to the plaintiff in order to redeem the^ above-mentioned village. 

Their Lordships will, therefore, humbly advise Her Majesty that the 
decrees of the three lower Courts be reversed ; that in the event of the defend- < 
ants paying to the plaintiff the sum of 4,320 rupees, together with the costs of 
the plaintiff in the three lower Courts, within one year from the tim^ of the 
service upon them of notice of such order of Her Majesty in Council as 
shall be made in this appeal, or in the event of their paying into the 
Court of the Deputy Commissioner of Jubbulpore within that [611] period 
thb said sum of 4,3S^ rupees, together with such costs as aforesaid for 
the use of the plaintiff, the sai(3t village shall be freed and discharged from 
the said mortgage ; but that in the event of the said sum of 4,320 rupees 
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together with such costs as aforesaid, not being paid to the plaintiff by the defend- 
ants, or paid by them into the said Court for the use of the plaintiff within'^he 
period aforesaid, the said mortgage and conditional sale shall become absolute, 
and all the right, title and interest of the defendants in the said village shall 
be transferred to and vested in the plaintiff ; and in order that due notice of 
^uch order in Council shall be given to the defendants, their Lordships will 
further a'dvise Her Majesty that the plaintiff be ordered to lodge the said decree 
of Her Majesty in Council in the Court of the Deputy Commissioner of Jubbul- 
pore, in order that notice thereof may be given to the defendants in due course, 
and that the filaintiff do also deposit in the said Court such an amount as 
may. be required to defray the costs of serving upon the defendants notice of 
the said order. 

Considering the peculiar circumstances of this case, and also the fact that 
the plaintiff has not succeeded to the full extent of his claim, their Lordships 
are of opinion that the respondents ought not to be ordered to pay the costs of 
this appeal. 

Agents for the Appellant : Messrs. Merriman, Pike and Merrirmn. 


NOTES. 

[ I. WHERE THE DECREE IS SILENT— 

(а) Where the decree expressly reserves the ascertainment of mesne profits in execution , 

an amount in excess of prayer in plaint can be awarded: — (1882) 9 Cal., 112 (116). 
See also our Notes to 3 Gal., IGl. ft 

(б) Where a stipulation was made for interest after suit, it was enforced as not proceeding 

on any mistake : — (1884) 7 Mad., 400. 

(c) A new agreement with judgment debt as consideration may be enforced even if satis- 
'‘‘u V faction of that decree had not been certiued (1884) 7 All., 124 (133). 

II. CONTRACT ACT— MISTAKE OF FACT AND OF LAW— 

(а) Mistaken belief of forfeiture of occupancy rights on remarriage is a mistake of law 

and not relieved : — (1907) A. W. N., 197. 

(б) Contract under mistaken belief that under decree interest was liable to be paid, 

reKeved against ‘ * as the mistake was as to the private rights of the parties and as 
such a mistake of fact ” : — (1904) 6 Bom. L.B., 417. ’ 

N. B. — But it is thus directly opposed to this decision of the Privy Council, ^and cannot 
be regarded as authoritative.] 
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[612] APPELLATE CIVIL. 


The nth January, 1878, 

Prese^it : ^ 

•Mr. Justice L. S. Jackson and Mr. Justice Kennedy. 


Poran Sookh Chunder and others Defendants 

versus • 

Parbutty Dossee Plaintiff." 


1 G. L. R. 404 1 

Suit by person in possession of land to establish title — Declaratory decree — 

Act VIII of 1859, s, 15\ — Practice — Grounds of appeal taken in 
Argument — Specific Relief Act, I of 1877. 

The plaintiff in a suit to establish her lakhoraj right to lakheraj land, stated in her plaint 
that she was in possession of certain land by virtue of the will of her husbaifd ; that while in 
possession of the land, a suit was brought against her in the Small Cause Court for rent by the 
defendants, who obtained a decree ; and that there being no appeal against the decision, the 
lakheraj rights in respect of the lands were consequently injured ; she therefore brought the 
present suit. 

Held, that such a suit was not maintainable, as the claim which the defendants set up 
was no longer in the condition of a mere assertion or a claim for right, but had passed into a 
decree. 

Held, further, that in this case the plaintiff was not without a remedy, for if a further suit 
for rent be brought, she might file a suit and apply for an injunction to prevent the other 
party from proceeding so long as her suit was not disposed of and an absolute relief given her. 

Held, further, that although, as a rule, the Court will not permit grounds of appeal to be 
taken in argument which have not been taken in the memorandum of appeal, yet where a 
decree comes before it which is upon its very face illegal, the Court is boun^to take up the 
point itself^and rectify t^e mistake. 

Semble per JACKSON, J. — That the plaintiff might, if a fresh suit for rent bo brought, 
again raise the question of her lakheraj title, because the Small Cause Court has no power to 
determine finally a question of right. * 

The facts of this case were, as follows : — 

The defendants brougHl a suit in the Munsif’s Court against the plaintiff* to 
recover rent on certain lands in the plaintiff ’s occupation, and the amount sued 
for being less than Es. 50, and the land being situated within the limits of the 
Katwa Municipality, the Munsif tried the suit in his jurisdiction of Small 
[ 618 ] Cause Court Judge, with which he was vested by Govetument, and gave 
judgment for the plaintiffs in that suit, the now defendants. The plaintiff then* 
brought the present suit, alleging that she was entitled to the land in question 

* Special Appeal, No. 647 of 1877, against the decree of Baboo Nobin Chunder Ciangooly, 
Additional Subordinate Judge of Zilla East Burdwan, dated the ISth February 1876, revers- 
ing the decree of Baboo Promothonath Banerjee, Munsif of Katwa, dated the 28th March 1876. 

, t [Sec. 15 : — No suit shall be open to objection on the ground that a merely declaratory 
* decree or order is sought thereby, and it shall be lawful for 

tleclaratory suit. the Civil Qourts to make binding declarations of lAght, Without 

granting consequential relief.] 


1 OAIi,— 138 
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under the will of her husband who had purchased it as lakheraj or rent-free 
land; and %fter setting out the proceedings in the Munsif’s Court, she concluded 
her plaint in these words : — There being no appeal against the said decision, 
no measures have been taken ; oonse()uently the lakheraj right in respect to the 
lakheraj land menti6ned in the schedule has been injured, and therefore I have 
brought this suit for establishment of lakheraj right to the lakheraj land, and 
laid the claim at Bs. 94, the price thereof.*’ 

Thef defendants, amongst other things, contended that the suit would not 
lie, in that it indirectly sought to impeach the previous Small Cause Court decree 
which was final. 

• 

The Court of First Instance overruled this objection, but upon the merits he 
found against the plaintiff and dismissed the suit. On appeal by the plaintiff 
this judgment was reversed, and the present appeal was thereupon preferred by 
the defendant. 

Baboo Mohini Mohun Boy for the Appellants. — This suit cannot be main- 
tained. It seeks a declaratory order in respect of the title to land in the 
possession of the plaintiff. It is also an illegal attempt to set aside a decree of 
the Small Cause Court which is final, and cannot therefore be in>peach6d. 
[Jackson, J.#- You do not take this objection in your grounds of special 
appeal.] That is so, but this is an objection which, if valid, goes to the 
jurisdiction of the Court which entertained the suit. This Court is therefore 
bound to give it effect. 

Baboo Sreenath Doss with him Baboo Hemchunder Banerjee for the 
Bespondent. 

The following judgments were delivered by 

^^Jaokson, J. — It appears to us that the objection taken during the argument 
of this special appeal, although it was not taken in the memorandum of appeal, is 
a valid objection to the decision. The facts of this case are shortly these : (The 
learned Judge [6 1 4] stated the facts of the case as set out above, and having 
remarked that the particular question before the Court might not have been 
discussed b^ the defendants in the Court of First Instance continued). — The 
defendants appeal specially to this Court, and of course we are not only entitled, 
but bound to consider an objection which raises the question whether thb plaintiff 
was entitled to maintain the suit and to obtain the decree which she asked for. 
It has be^n constantly ruled in this Court and in the other High Courts, and 
the law is stated in the case noticed by Mr. Broughton in his edition of Act VIII 
of 1859 — PadagaUngam Ptllayw, Shanmugham Pillay (2 Mad. H.C.B., 333) — 
that a suit ought not to be maintained where "the plaintiff who merely seeks for 
a declaration of title is in possession.” In the present case the plaintiff was and 
is in possession of the land to which she says she is entitled. But she says, 
‘‘inasmuch as the defendants claim to be entitled to take rent from me in respect 
of these lands, and inasmuch as I claim to hold the land lakheraj, free from 
^payment of any rent, by that claim of the defendants, and by the fact that 
under such a claim they recovered a decree against me in the Small Cause 
Court, a cloud has been thrown on my title.” And she alleges that as a 
justificaiSon for this suit. There are no doubt oases — I am speaking now of the 
state of the law before the Specific Belief Act was passed — in which a plaintiff 
has been allowed to say : — " The defendant sets up a title, a mortgage or any 
other title, embodied in a certain doOument. I have accordingly brought thb 
document into Chart, and I call upon the Court to look iifto that documen^he 
AllA^ed morttfaue. or whatever it mifiht be, and to determine whether that is a 
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valid mortigage.'’ And if the Court held that the mortgage was not valid, 
then the mere invalidation of the document relied upop by the defendant 
has been considered such relief as the plaintiff might properly ask for. [615] 
In the present instance the claim which the defendant have set up is no 
longer iz) the condition of a mere assertion or a claim for right ; it haepassed 
into a decree. Consequently the plaintiff could not bring this suit for the 
purpose of setting aside the judgment of the Small Cause Court, and therefore 
no relief could be had in respect of that. It appears to me, therefSre, that 
under the law as it stood before the Specific Belief Act was passed, the plaintiff 
could not maintain the present suit. It was suggested that in such circum- 
stances, unless such a suit as the present is allowed to fie maintained, the plaintiff 
will be without a remedy. That, in the first place, is not a reason for allowing a 
suit to be maintained which the law does not allow. But in the next place, it 
does not seem that the plaintiff is without a remedy, for it is quite conceivable 
that if a further suit for rent be brought, she might immediately file a suit in the 
Munsif's Court and apply for an injunction to prevent the other party from pro- 
ceeding so fong as her own suit is not disposed of and an absolute relief given 
her. It may also be, although I do not wish to express any positive opinion 
on the point, that the plaintiff before us may, if a fresh suit for rent be 
brought, again raise the same question, because the Small Cause*Court has no 
power to determine finally a question of right. But it is unnecessary to decide 
that point. All that I sa^y is that the present suit is not maintainable. I have 
the satisfaction of seeing that in addition to this ground there were other good 
grounds of defence which the defendants had in the present suit and which the 
Munsif found in their favour, so that if possibly the suit might come before us 
for trial on the merits, we might be inclined to -reverse the judgment of the 
Lower Appellate Court also on other grounds. In both these appeals, therefore, 
the decrees of the Lower Appellate Court will ))e reversed and the decrees oy»he 
Court of First Instance dismissing the suit will be restored with costs. 

Kennedy! J. — I entirely concur. As a rule, this Court will not permit 
grounds of appeal to be taken in argument which [616] have not been taken in 
the memorandum ; but where a decree comes before it which upon its very 
face is illegal, — a decree which goes beyond the power of the Court which passed 
it under circumstances of this sort, — I take it that this Court is bound to take 
up the point itself and rectify the mistake, and not allow itself to become 
an instrument to the commission of further mistakes. 


[I 


Appeal allowed. 


MOTES. 

RES JUDICATA— DECISION WHERE NO APPEAL PROVIDED BY LAW— 


(a) Question of title in Small Causes Court, being incidental, not operative as res 
jvdicata .—(18801 2 All., 97 ; (1878) 3 Mad., 192 ; (1892) 2 M. L. J., 36; (1893)17 
Mad., 168 ; (1900) 4 C. W. N., 470 ; (1895) 18 Mad., 189. 


(h) Even where subject-matter was the same, appealability was thought the test : — 
(1884) 9 Bom., 78 (the leading case) ; (1890) 15 Bom., 104 ; (1891) 15 Mad., Ill ; 
(1891) P. R. No. 20 ; (1892) 2 M. L. J.. 36 ; (1894) 18 Mad., 189 ; (J900) 24 Bom., ^ 
456 ; (1905) 29 Mad.. 195 ; cwvtra (1898) 25 Cal., 571 ; (1900) 28 Cal., 78. 


• See Eakir Chand v. Thakur Singh, 7 B. L. R., 614 ; Prasanna Kumar Sandyal v. 
Mathuranath Banerjee, 8 B. L. R., App., 26. The words in s. 15 of Act VIII of l859 are to 
be interpreted as giving a right to obtain a declaration of title only in those cases in which 
the Court could have granted relief, if relief had been prayed fox— Nilmony Singh Deo v. 
lOblee Churn BhuUacharjee, 14 B. L. R., 382 ; see also Strimathoo Natchiar v. Dorasinga 
Tevc0t 15 B. L. R., 63. IThe power of (he Court to pass declaratory decrees is now to be 
found in s. 42 of the Specific Relief Act (I of 1877). 
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Bat 8e6« noWt the legislative provision in the Civil Procedure Codecs. 11, expln. 
11;—“ For the purposes of this section, the competence of a Court shall be 
determined irrespective of any provisions as to a right of appeal from the decision 
of such Court.” • 

, II. QKOUHDS OF JLP^EIL NOT IN MBMOR&NDUM— 

See (iraO) 3 AU., 884; (1891) 13 AU., 381. 

III. DECLARATOKT DECREE— 

may be refused where other convenient remedies available : — 

(1900) 28 Cal-. 492 ; (1889) 13 All., 17 P B. : (1904) 27 All., 138 ; (1891) 14 Mad., 167. 
see also (1882) 8 Cal. , 48dJ . 


C 3 Cal. 616 ] 

The January, 1878. 

Present : 

Mr. JasTicii Kemp and Mr. Justice Morris. 


Koonj Behary Chowdhry and others Objectors 

^ versus 

Gooool Ohunder Chowdhry and another..... Petitioners.’" 


Certificate to collect debts— Questions of validity of alleged adoption— Title-- Act 

XXVn of 1860 , 

The Court will refuse to grant an application for certificato to collect the debts of an 
i ntest ate who has leen dead forty years at the time of making the tpplication, the prc.suinption 
bein|g that, owing to the operation of tho law of limitation, there could be now no debts due 
to him which could be recovered. 

A question of title cannot be judicially determined between parties, in an application 
under Act XXVII of 1860. Therefore, where the object of such an application was to obtain 
a judicial determination as to the validity of an alleged adoption. Held, that such a question 
could only be^lecided in a Civil Court. 

The appellants in this case, representing themselves as the gyantees 
(cognates) of one Gournath Chowdliry, deceased, aiiplied, on the 26th of 
February 1875, for a certificate under Act XXVII of 1860, empowering them 
to collect^the debts due to the estate of the intestate. At the time of making 
this application Gournath Chowdliry had been dead forty years. On the 
30th March 1875, a cross-application for a similaffr certificate was made by 
Tripura Sundari and Kheema Sundari, being the widows* of one Gobind Ohunder 
Chowdhry, the alleged adopted son of the widow of the intestate. The two 
widows, on the 3rd May 1875, also presented a formal petition of objection 
to the [6173 application made by the appellants. The District Judge, after a 
protracted hearing, refused to grant the appellants’ application on the ground 
^that a prirpd facie case had been made out to show that Gobind Ohunder 
Chowdhry had been adopted by Kalee Sundari Chowdrain, the widow of the 
intestate. 

In the application made by the two widows, Tripura Sundari and Kheema 
Sundari, the Court made an order granting them certificates under Act XXVII 
of 1860. The gyantee applicants appealed in both cases to the High Court. » 

^MisoeUameous Regular Appeals, Nos. 36 and 37 of 187^, against the ordep«of 
B. Worgan, £sq., Judge of Zilla Rajshahye, dated tho 30lh June 1876. 
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Baboo Orija Sunker Mookerjee for the Appellants. — The lower Court should 
have finally determined the question of adoption raised on this ca^e and not 
rested content with finding that only a primd facie case had been made out ; 
see Mussamut Anundee Kooer v. Bacheo Singh (20 \V. R., 476). 

Baboo SasibJiooson Dutt for the Respondents. — The appellants ’ application' 
was really meant to raise the question of the validity of the adoption, '’and this 
could not be entered into in the present matter. ^ 

The judgment of the Court was delivered by , 

Kemp, J. — This is an application, not as the Judge states for a certific^fe 
to collect debts due to the estate of Ealee Sundari Chowdrain, who had no 
interest beyond a lifeinterest, but it is an application for a certificate under Act 
XXVII of J860, to collect debts due to the estate of the late Gournath Chow- 
dhry. Now it is admitted that Gournath Chowdhry died in Aughran 1245, or 
some forty years ago. The application for a certificate on the pait of the 
appellants Wore us is on the footing that they are the gyaiitees of Gournath 
Chowdhry, and there was a counter-application by two ladies, Tripura Sundari 
and Kheema Sundari, who allege that they are the widows of Gohind Chunder 
Chowdhry, the adopted son of Gournath Chowdhry, and that they represent 
the interest of his two minor sons as their guardians. The Judge Tias examined 
a large [ 618 ] number of witnesses in this case. Their examination appears to 
have lasted over twelve days ; it was then postponed for a considerable period 
and resumed again. The examination of the witnesses extends over no less than 
114 pages of foolscap paper. Upwards of a 100 exhibits were filed, and the Judge, 
after entering into considerable argument as to whether certain sections of the 
Evidence Act applied, as regards the admissibility or otherwise of certain docu- 
ments, has come to the conclusion that a pytmd facie case has been made out 
in this case as to the alleged adoption of Gohind Chunder Chowdhry undel*^n 
onoornutee puttro granted by Gournath Chowdhry to his widow, the late Kalee 
Sundari Chowdrain. The application for a certificate on the part of the 
gyantees was therefore rejected. 

We think that this application migljt have been rejected on a very simple 
ground and without eptering into this protracted investigation. It is an appli- 
cation made for the purpose of representing the estate and collecting the debts 
of Gournath Chowdhry, who died more than forty years prior to this applica- 
tion, and therefore on this ground alone we think that this application should 
not have been entertained. ^ 

In a case of this description under Act XXVII of 1860, although under the 
ruling in Mussamut Anihida Kooer v. Bachoo Singh (20 W. R., 476), referred 
to by the pleader for the appellant in the course of the argument, the Judge 
was bound to inquire which title was made out for the purposes of the legal 
requirements of the Act, those learned Judges also observe that no title can be 
judicially determined between the parties as the result of the inquiry made 
under Act XXVIl of 1860. Now it appears to us clear that the object of the ^ 
application in this case was to obtain a judicial determination of the question 
whether Gobind Chunder Chowdhry was the adopted son of the Gournath 
Chowdhry or not, a question which can only be decided in a civil suit. 

We therefore dismiss this appeal. 

Appeal dismissed, 

[819] In appeal N*o. 37 we arp of opinion that the application ^of the two 
ladies, Tripura Sundari Chowdhrain and Kheema Sundari Chowdrain, must 
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also be dismissed. Gournath Chowdhry died forty years ago, and they now ask 
for a certificate under the provisions of Act XXVII of 1860 to collect the debts 
due to him which they assess at Es. 1,000, without, however, setting out in 
their application from whom these disbts are due. Looking to the time which 
has elapsed since the death of Gournath Chowdhry, we think that there could 
be now po debts due to him which could bo recovered owing Jto the operation of 
the law of limitation, and these ladies are therefore not entitled to a certificate 
under Act XXVII of 1860. 


This appciil will be 
q|8ts in either appeal. 


decreed, 


but under the circumstances we will give no 
Appeal decreed. 


NOTES. 

[CERTIFICATE TO COLLECT DEBTS— QUESTION OF TITLE— 

Where^he question is as between one who is entitled on a certain state of facts and an 
entire stranger, title may be gone into :— (1888) 15 Cal., 574 ; (1880)6 Cal., 303. 

On this point generally ;— See (1888) 15 Cal., 574.] 


[ 8 Cal. B19 ] 

The 4th April, 1878, 

Present : 

Mr. Justice L. S. Jackson and Mr. Justice Cunningham. 


Koylash Chunder Dass Plaintiff 

versus 

Boykoonto Nath Ohundra and others Defendants.*'* 


r a C. L. R. 167 ] 

Limitation — Oral Agreement— Debt payable by Instalment — Act XV of 1877, 

Schedule II, Article 75, 


A entered into a verbal agreement with B to pay a debt due in monthly instalments, B 
reserving to himself the right to claim payment of the whole sum due on default of three 
successive instalments. A failed to pay any instalment. Pour years after the first instal- 
ment was due, B sued A to recover the sum due on the various instalments qpt barred by 
limitation. HeJd, that B was not bound to sue fur the whole amount due directly on A’s 
failure to pay the three successive instalments. 




Article 75, t Schedule Hof Act XV of 1877, does not apply according to its strict 
terms to a suit brought upon a verbal contract. 


•Small Cause Court Reference No. 412 of 1878, from art order of Baboo Ram Doyal 
Qhose, Munsif and Judge of Small Cause Court of Bishenpore, dated the 26th January 1878. 
t [Art. 76 


Description of Suit. 

Period of 
limitation. 

Time from which period begins 
to run. 

On a^ promissory note or 
bond payable by instalments 
which provides that, if default 
be made in payment of one 
instalment, the whole shall be 
due. 

Three years. 

When the first default is 

made, unless where the payee 
or obligee waives the benefit 
of the provision, and then 
when fresh default is made 
in respect of which there is 
nq such waiver.} 

• 

. t 
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Case referred for the opinioh of the High Court by the Judge of the Small 
Cause Court of Bishenpore, under s. 617* of Act X of 1877. » 

The plaintiff’s case is, that, in executionof a decree, the defendant adjusted 
the decretal debt, and verbally contracted to pay Bs. 68,^ by instalmepts at^ 
Bs. 3 per*h)ensem, from Pous 1280 (December [620] 1873) to Augren 1281 
(November 1874) ; and at Bs. 2 per mensem from Pous 1281 (December 1874) 
to Choitro 1282 (March 1875) ; and on default in payment of three successive 
instalments the whole should be due. The defendants had not paid for any 
instalment, hence that portion which has been barred was relinquished, ai^ 
the present suit is to recover the sum due for instalments from Pous 1^1 
(December 1874) to Cheyt 1282 (March 1875), being Bs. 35, and it was 
instituted on the 13th December 1877. 

# 

The defendants contend that, under the contract as alleged by the plaintiff, 
the whole sum became due on the default in payment of three successive instal- 
ments from Pous to Palgoon 1280 (December 1873 to February 1874), and the 
plaintiff’s cause of action to recover the whole sum accrued in Cheyt 1280 
(March 1874) ; and as this suit has been brought after the expiration of three 
years from the said date, so the claim is barred, as the provision of art. 75, 
second schedule, in Act XV of 1877, is not applicable to suit fo^ money due 
under oral contract. 

The plaintiff, in reply, contended that the said rule is general and equally 
. applicable to oral contract. 

Both parties applied to refer the case, under s. 617 of the Civil Procedure 
Code, Act X of 1877, for the decision of the following point by the Honourable 
High Court : — 

The point referred for decision was, whether the provision of art. 76, 
second schedule. Act XY of 1877, is applicable to oral contracts or to written 
instruments only ? 

Baboo Oopal Chunder Sirkar for th^Plaintiff. 

Boboo Sremath Banerjee for the Defendants. 

Jackson, J. (Cunningham, J., concurring).— Answering simply the 
question put to us, we think we are bound to say that art. 75 of the Indian 
Limitation Act of 1877 does not apply, according to its strict terms, to a suit 
brought upon a verbal contract. But it appears to us that the question does 
not really arise in the present suit, because we think plaintiff' was not bound, 
but only had the option, to avail himself [621] of the clause enabling him to 
sue at once for the whole amount due on the failure to pay the particular instal- 
ments, and in point of fact, the money did not otherwise become due except 
on the falling due or arrival of the date of the successive instalments. 

* [ Sec. 617 : — If before or on the hearing of a suit or appeal in which the decree is final, 
or if in the execution of any such decree, any question qf law or 
Reference of question to usage having the force of law, or the construction of a document 
High Court. which construction may affect the merits, arises, on which the 

Court trying the suit or appeal or executing the decree entertains 
reasonable doubt, the Court may, either of its own motion or on the application of any of the 
parties, draw up a statement of the facts of the case and the point on which doubt is enter- 
tained,’ and refer such statement with it^ own opinion on the point for the defiision of the 
High Court.] 
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[ 8 Otd. 621 ] 

• APPELLATE OEIMINAL. 

, The IMh 'December, 1877. 

Present : 

Mb. Justice Mabkby anu Mb. Justice Mitteb. 

In the matter of Bhoobuneshwar Dutt Petitioner.^ 

[ 2 C. L. S. 80] 

Hefusal to give Receipt for Summons — Indian Pmal Code 
(Act XLVofl860), s. 173. 

A refusal to give a receipt for a summons is notan offence under s. 173 t of the Indian 
Penal Code. 

Reg. V. Kalya bin Fakir (5 Bom. H. C. Rep. Or. Cases, 34) followed. 

In this case the prisoner was charged with refusing to give a ‘ recaipt for a 
summons. The prisoner appealed on the ground that the conviction was not 
warranted by law, ina=jmuch as refusing to acknowledge the receipt of a 
summons, eifher personally or by another person, does not constitute the 
offence under s. 173 of the Indian Penal Code. 

Baboo Amarendra Nath Chatterjee ior the petitioner. 

Harkby, J. — It appears to us that this conviction must be set aside. The 
charge against the petitioner was, that lie had refused to give a receipt for a 
summons. This has been held by the High Court of Bombay in Beg v. Kalya 
bin Fakir (5 Bom. H. C. Rep., Cr. Cases, 34) not to be an offence under s. 173 
of the Indian Penal Code, which is the section under which this conviction has 
0n made. We concur in that decision. 

This conviction will, therefore, be set aside; and the fine, if paid, will be 
refunded. If the petitioner is in jail, he will be released. 

NOTES. 

[REFUSAL TO GIVE RECEIPT FOR SUMMONS is not an offtmce within s. 173, I.P.C.; — 

In addition to this oaso, See 31 All., G08 -OA.L. J.,777 ; (189a) 20 Cal., 358 ; 5 Mad., 199 
(refusal to receive auminon.s).] r 


* Criminal Motion, No. Si32 of 1877, against the conviction and sentence of H. A, I>. 
Phillips, Esq., Officiating Joint Magistrate of Sub-division Sewan, ZillaSarun, dated 18th 
September 1877. 

t [Sec. 173 : — Whoever in any manner intentionally prevents the serving on himself, 
on any other persoil, of any summons, notice, or order proceed- 
Preventing service of ing from any public servant legally competent as such public 
summons or other proceed- servant to issue such summons, notice, or order, or intentionally 
ing, or preventing publi- prevents the lawful affixing to any place of any such summons, 
cation thereof. notice, or order, or intentionally removes any such summons 

^ notice, or order from any place to which it is lawfully affixed, or 

intentionally prevents the lawful making of any proclamation, under the authority of any 
public servant legally competent, as such public servant, to direct such proclamation to be 
made, shall be punished with simple imprisonment for a term which may extend to one 
month, or with fine, which may extend to five hundred rupees, or with both ; or if , the 
summons, notice, order, or proclamation is to attend in person pr by agent, or to produce a 
document ifi a Court of Justice, with simple imprisonment for a term which may e^te^d to 
six months or with fine which may extend to one thousand rupees or with both.3 
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[622] APPELLATE CRIMINAL 

The mh Apnl, 1878, 

Present : 

Mb. Justice Market and Mr. Justice Prinsep. 


The Empress * 
versus 

Gangadhur Bhunjo and others." 


1=2 C. L. R. 179] 

Stamp Act (XVIIl of 1869)^ ss, 29^ 43^ Procedure — Magistrate 
authorized to prosecute. ^ 

A Magistrate who has been authorized by the Collectoi of a district, under s. 43 of the 
Stamp Act, to prosecute ofienders against the stamp laws, is not competent also to try persons 
whom he prosecutes. The Collector should appoint some person other than a Magistrate to 
conduct the prosecutions. 

The petitioners were convicted by the Assistant Magistrate of Contai, 
under s. 29t of Act XVIII of 1869, for evasion of the stamp law, and wore 
fined Es. 18. 

Prinsep J. — These cases have been submitted to us by the SesSfbns 
Judge of Midnapore, because sentences of fine have been imposed by the Magis- 
trate of the Division of Contai for breaches of the stamp law contrary to the rule 
laid down in the case of the Queen v. Nadi Chand Poddar (24 W. R., Or. Rul., ]). 

It appears that the Collector authorized this officer, under s*. 43 1 of the 
Stamp Act, to institute and conduct the prosecution in these cg*ses. Under 
these circumstances we think that he was not competent also to try 
them. Any possible inconvenience might have been obviated by the Collector’s 
employing the Government pleader or some other person to conduct the pro- 
secution under s. 43. We quash the convictions and sentences, and (^rect that 
the fines, if paid, be refunded. 

Criminal Reference, No. 43 of 1878, from an order of W. Cornell, Esq., Officiating 
easions Judge of Midnapore, dated the 8th April 1878. 

t [Sec, 29 : — Any person or firm making, signing, or issuing or, except as provided in sec- 
tion twenty-six, accepting, endorsing, paying, or receiving pay- 
Fenalty for executing ment of any bill of exchange, promissory note, cheque, or other 
instrument on paper not similar instrument liable to any of the duties hereby imposed, 
duly stamped. without the same being duly stamped, 

and any person making, executing, or signing otherwise than as a witness any other * 
instrument liable to any of such duties without the same being duly stamped, 

shall for every such ofience, be liable to fine not exceeding one hundred rupees, 
or, if ten times the value of the proper stamp exceeds one hundred rupees, U fine not 
exceeding ten times sach value, 

or, where an insufficient stamp has been used, if ten times the deficient amount exceeds 
one hundred rupees, to fine not exceeding ten times such amount.] 

} [Sec. 43. — All prosecutions in respect of any offence punish- 
Institution and oonductf able by this Act, shall be instituted and conducted b%the Collector 
of prosecutions. or such otfa%r officer as the Loeal Government generally or^he 

Collector specially authofizftK in thali hAhalf.l 

Ills 
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hi re THE EMPBESS V. 


[623] APPELLATE OBIMINAL. 

The ISth^ April, 1878, 

' Present : 

Mr. Justice Markbv and Mr. Justice Prinsep. 

In re Tho Empress 
versus 

Sahae Rae. '' 

[ 2 C. L. R. 304] 

Criminal Procedure Code {Act X of 1872), s. 283 — Verdict — Disagreement in 
^finding of Jurors — Dissent of J udge from Verdict of 
Majority — High Court, Power of. 

An accusod^ struck a woman, carrying an infant in her arms, violently over head and 
shoulders. One of the blows foil on tho child's head causing death. Held, that the accused 
had committed hurt on the infant under circumstances of sufficient aggravation to bring the 
offence within tho definition of grievous hurt. 

Where a jury are not unanimous in Ihoir finding, and the Judge dissents from the 
opinions expressed by them, on th(i case being referred under s. 263 of Act X of 1872, the 
High Court is competent to find the prisoner guilty notwithstanding an acquittal by the 
majority of the jury. 

It is the duty of a Judge in sending up a case to the High Court under ss. 263 and 464 
of the Criminal Procedure Code, when he disagrees with a verdict of acquittal, to state the 
offence which in his opinion, has been coinmitt(*d. 

This was a reference to the fligli Court under s. 263 of the Criminal 
Procedure Code. The prisoner had assaulted a woman, who, at the time of 
the assault, had a cliild in her arms, and one of tho blows which the prisoner 
was aiming at the woman fell on the child’s liead and caused its death. 

The prisoner was thereupon charged with (i) culpable homicide not 
amounting ^o murder ; (li) of causing death by a rash and negligent act ; (iii) 
grievous hurt ; (iv) hurt. No charge was made with reference to the assault 
upon the rnotlier. ' 

The jury urianiinously found that the prisoner had been guilty of an 
assault 4 ipon the woman Clietya; but made no mention of the infant. On 
being told to reconsider their verdict, thre(3 of them announced that they did 
not believe the child liad been killed by the prisoner ; but the remaining two 
were of opinion that the prisoner was guilty of n^ulpable homicide not 
amounting to murder of tlie child. 

[624] On account of this finding of the jury, the Officiating Sessions 
Judge of Patna, differing from tho verdict of the majority, sent up the case, on 
the 29th March 1878, to the High Court. 

Baboo Juggodanund Mookerjee for the Prosecution. 

Mr. Twidale for the Prisoner. 

Tl^e judgment of the Court was delivered by 

Mapkby» J. — The facts of this case do not appear to be susceptible of any 
doubt. The prisoner was employer of a man, named Behary, his wife Chetya, 
and his sister Foolcoomaree, Some disagreement appears to have arisen 
as to the payment of the wages due to this family. In Jhe morning in question 

^ Criminal Reference, No. 318 of 1878, from an order of J. F. Browne, Esq., OfRcifiting 
Sessions Jadge of Patna, dated the 2^th March 1878. 
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the prisoner went to the house of Behary, and called Chotya, the wife of 
Behalf, and Foolcooinaree his sister, to execute some work on •his b€»half. 
They refused and made use of language whicii, no doubt, was disrespectful. 
Therefore, the prisoner, with the shoes ^^dlich he was vjearing, commenced 
striking- ^hetya about the head and shoulders. (Jhetyahad at that time^ti child 
of a few months old in her arms, the head of the child, as she describes it, being 
either upon or close to her shoulder. One of the blows delivered by the 
prisoner fell upon the child’s head, and, as wi)s almost certain to haiften, the 
child died in consequence. « 

The prisoner was charged with culpable homicide not amounting <to 
murder of the child, of causing the death of the child by a rash and negligent 
act, of grievous hurt to the child, and of hurt to the child ; the last two 
charges being added by the Sessions Judge. There was no charge made with 
reference to the assault upon the mother. 

The result of the trial was, that three of the jury thought that the prisoner 
should be acquitted altogether; the otlier two jurors seem to have thought that 
the accused was guilty of culpable homicide of the child. 

The Judge has told us that he diliors from the verdict of tlio »iajority, who 
have acquitted the prisoner altogether ; but wo feel somewhat embarrassed in 
the matter by this, that he has not told us of what crime in his 
opinion the prisoner was guilty. Reading ss, 2G3 and 464 of the Criminal 
Procedure Code together, we tliink that it is the duty of the .ludge in cases like 
[ 628 ] this to give us his own opinion, if ho disagrees with the verdict of 
acquittal, as to the exact olTenco of which ho- considers the prisoner guilty. 
We think that this Court has a right to expect from tho Sessions Judge his 
opinion in a case of this kind. Nevertheless, wc tliink wo arc still competent 
to deal with the matter, and the Government Pleader, who has appeared before 
us has very properly not pressed for a conviction of culpable homicide. Wc 
are extremely doubtful whether technically tho charge of culpable homicide 
could be supported. But we think we are justified upon the facts proved 
in finding the prisoner guilty of grievous hurt under s. 322. Tliore being no 
doubt whatever as to the facts of the case, we have no hesitatioTli in finding 
the prisoner guilty un*der that section, notwithstanding that he was acquitted 
altogether *by three of the jury, probably, because they did not fully understand 
the law upon the subject. No doubt, what the prisoner intended was to 
inflict some injury upon the mother ; and in one sense, he did not ifitend to 
inflict any injury upon the child at all ; but it seems to me, tliat the language of 
8. 321 covers a case in whioh a man intending to aim a blow at one person 
strikes another. That section says : — “ Whoever does any act with the inten- 
tion of thereby causing hurt to any person, or with the knowledge that he is 
likely thereby to cause hurt to any person, and does thereby cause hurt to 
any person, is said voluntarily to cause hurt to such person,” The very general 
language of that section was, T think, used expressly for the purpose of 
covering a case of this kind. I also think that the prisoner is also liable 
for causing grievous hurt. Section 322 provides that “ whoever volun- 
tarily causes hurt, if the hurt which he intends to cause, or knows himself 
to be likely to cause, is grievous hurt, and if the hurt which ho causes is 
grievous hurt, is said voluntarily to cause grievous hurc.” 1 think, that it is 
imj) 08 sible to say, wlien a man strikes a woman with a child in her arms, 
and strikes her on th^t part of her person which is close to the head of the 
child, that he does not know that he is likely to cause grievous hurt to the child. 
He must, as a. reasonable being, know that nothing is more probable than that 
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the blow which he aims at the woman would fall on the child, ancLthat 
any blow which would fall [6263 upon the child’s head would be l&ely 
to cause such hurt as would endanger the child's life. This is one of the 
definitions of grievovs hurt, and, thet%fore, in my opinion the prisoner ought to 
ke oonticted under s. 322. * 

Of bourse, the most important matter in this case is, what is the punish- 
ment wljich the prisoner ought to undergo. The evidence certainly shows that 
the prisoner’s conduct was very violent. There was nothing which could justify 
his conduct even as regards the mother ; and to strike a woman with a child 
of (tender age in her arma is certainly a most unjustifiable act. No doubt, the 
prisoner never intended to do any injury to the child, but still he has done an 
act which deserves severe punishment. Under s. 322 of the Indian Penal 
Code he will be sentenced to rigorous imprisonment for two years. 

MOTES. 

[Disagre^ent between Judge and Jury : — See 29 Mad., 91 ; 11 C. W. Np 716 J 


[8 Cal. 626] 

PEIVY COUNCIL. 

The 20th, and 22nd June and 19th July, 1877. 

Present : 

Sir J. W. Colville, Sir B. Peacock, Sir M. B. Smith and 
Sir E. P. Collier. 


Maharajah Pertab Narain Singh Plaintiff 

versus * 

Maharanee Subhao Eooer and others Defendants. 


1. A. 2281=^0. L. R. 118] 

[On appeal from the Court of the Commissioner of Fyzabad, Oudh.] 

Act 1 of 1869, 8, 22, cL 4 — Taluqdar — Treatment of Son o/ 

^ Daughter as a Son — Revocation of Hindu Will. 

Where an Oudh talukdar, not having male issue, is shown to have so exceptionally 
treated the son of a daughter, as to give him iii the family the place, consequence, and pre- 
eminence which would naturally belong to a son of his own ij one existed, and would not 

* ordinarily bo conceded to a daughter’s son, and has thus indicated an intention that the 
person so treated shall be his successor, such person will be brought within the enactment of 
the 4th olause of s. 22*, Act J of 1869. 

Oiroumstances affording evidence of such an intention considered. 

* The will of a Hindu may be revoked by parol, and where definite authority is given by him 
to destroy his will, with the intention of revoking it, that is in law a sufficient revocation, 
although«the instrument is not in fact destroyed. 

* [Sec. 22 If any taluqdar or grantee whose name 
Special rules of sucoes- s^ll be inserted in the second, third, or fifth of the lists men- 
sion to intestate taluqdars tioned in section eight, or his heir or legatee, shall die intestate as 
and grantees. to his estate, such estate shall descend as follows, vfs.:— * 

01. 4 :--4)r in default of such son or descendants, then to suolk son (if any) of a daqgb^^ 
of such talti^ar or grax|tee» heir or I^tee, as has hSen treated by him in aU respects, as'his 
own son, and to the male lineal descendants of such son, subject as aforesaid.] • » 
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This was an appeal from a decree of the Commissioner of Fyzabad in Oudh, 
dated? the 24th December 1873, confirm- [627]ing a decree of the Deputy 
Gommibsioner of that district, dated the 28th July of the same year. 

t 

The^suit in which the appeal arises was instituted oi? the 21&t Noyembe^ 
1872 on behalf of the present appellant by his mother Brij Eaj Koqpr. The 
plaintiff’s claim was for a declaration of his title to succeed to the whole of the 
estate of the late Maharajah Man Singh, his maternal grandfather, #v'ho was 
a Hindu. 

The facts of the case and the issues raised between the parties are jet 
forth in their Lordships’ judgment. 

The Courts below differed as to whether the treatment of the appellant by 
the Maharajah was such as was contemplated by Act I of 1869, s. 22, cl. 4, the 
Deputy Commissioner deciding that it was, and the Commissioner that it was 
not ; but they were agreed in holding that the Maharajah’s will yvas valid and 
had not been revoked by him at the time of his death. 

Mr. Leith, Q. C., and Mr. Joseph Graham, for the appellant, contended that 
the object of the Maharajah in executing the instrument of tlfe 22nd April 
1864 was merely temporary, and that, assuming the view of the lower Courts 
that it constituted a valid devise, it was liable to revocation, and had in fact 
been revoked and superseded by subsequent declarations and acts on his part, 
and finally by his express direction. The circumstance of its not having been 
destroyed in accordance with these directions was immaterial, and it was not 
necessary that these instructions should be in writing. Any declaration from 
which an intention to revoke could be collected was sufficient. Ex parte The 
Earl of Ilchester (7 Veeey, 348, at p. 370) ; Walcott v. Ochtiirlony (1 CuiUftis, 
580) ; Doe U, Beed v. Harris (8 Ad. and EL, 1) ; and see the cases collected in 
1 William Saunders, pp. 2786 and 2796. On the evidence, the Deputy Commis- 
sioner was right in holding that the appellant came within the provisions of 
cl. 4, s. 22 of Act 1 of 1869. 

Mr. Cowie, Q. C.f and Mr. Doyne (Mr. Thomas with thorn) for the respon- 
dents.— as had been found by both Courts [638] below, the Maharajah died 
testate, cl. 4, s. 22, Act I of 1869 does not apply, since that only relates to 
cases of intestacy. Assuming the question of evidence to be open, tj;iere was 
no evidence of subsequent conduct or acts on the part of Man Singh from 
which it could be collected that he revoked or altered the will of the 22nd April 
1864. The lower Courts were warranted in rejecting the evidence that verbal 
instructions were given by Man Singh for the destruction of that will, and the ^ 
mere expression on his part of a wish that the power of appointment therein 
given might be limited to tlio appointment of the appellant would not amount 
to a revocation. Where a written will is alleged to be revoked by parol, the 
evidence ought to be strict and stringent ; Lemann v. Bonsall (1 Addams, 389). • 
Here there were no facts on which an inference of an intention to revoke could 
be made in face of the finding of the lower Courts that there was no direction 
tu destroy. If, however, Man Singh died intestate, the Commissiofier was 
right in holding that no such exceptional treatment of the appellant had been 
proved, as woidd entitle him to set aside the rights of the Maharanee as her 

husband’s widow under the ordinary Hindu law. 

• 

Mr. Leith replied. 

Cur. odt). mU, 
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Their Lordships' judgment was delivered by 

Sir J.^’W. Colville. — The question raised by this appeal is the right of 
succession to the taluq of the late Maharajah Sir Man Singh, one of the most 
considerable, if notj.the most considSrablo, of the great landholders of Oudh, 
whose i>tatus and rights are the subject of Act I of 1869. 

The Maharajah died on the 11th October 1870. He had no male issue. 
His nearest surviving relatives were his widow, the Maharanee Subhao 
Kooer, a daughter by a deceased wife, and the appellant, the son of that 
daughter. The* Maharajah had also brothers, and brothers’ sons, of whom 
some survived him. HiS grandson, the appellant, was known in the family 
[629] as “Dadwa Sahib,” by which name he will be generally designated in 
this judgment. 

The property which is the subject of this litigation belonged to Man Singh 
before the annexation of Oudh. He was one of the first who made their peace 
with Government on the restoration of the British power in 1858, and his title 
as taluqdar was duly confirmed by sanad. The estate is said to have been 
originally one which, according to the custom of the family, was descendible 
to a single heir, not necessarily determined by the strict rule of primogeniture. 
It had certaiftly passed from Buktowar Singh, the preceding proprietor, to his 
nephew, Man Singh, though the youngest of three brothers. x\cfjordingly, when 
the lists prescribed by s. 1 of Act 1 of 1869 were made up, the name of Man 
Singh, as taluqdar, was inserted in the first and second of those lists, 

Some years before the passing of this Act, and on the 22nd April 1864. Man 
Singh, under the circumstances which will bo afterwards considered, executed 
and delivered to the Commissioner of the district a document, of which the 
follQjying is a translation : 

** I, Maharajah Man Singh, &c., taluqdar of Shahgunge, Gonda, &c., do 
hereby declare that, as 1 have not yet come to any determination as to what 
boy is to become my successor, I, for the present, declare my wife to become 
my successor, and inherit the whole of ray property, whether moveable or 
immoveable.^ She will, until she nominates a successor, have the same power 
over the property as myself, except that she will not be authorized to make a 
transfer. There is no partner of mine in my moveable or immoveable property. 
I have, therefore, executed this will, and deposited it in a public ofiice, that it 
may servf as a document, and prove of use when required.” 

Mr. Simson, the then Commissioner, made the following indorsement on 
the will:-—" April 22, 1864. Maharajah Man Singh this day in person signed 
this document in my presence, and then delivered it to* md as his last will and 
testament.” And wrote on the envelope within which it was inclosed — 
" within this sealed envelope is Maharajah Man Singh’s will. I forward 
C680J the envelope to the Deputy Commissioner of Pyzabad, with instructions 
to lodge it, sealed as it is, in the treasury ; and each treasury officer will note 
*it in his receipt on giving or receiving charge. Of course the Maharajah may 
reclaim this on a written application properly authenticated at any time.” 

After the death of the Maharajah, and in November 1870. this will was 
opened, and under it the Maharanee was put into possession of the taluq. She 
afterwards, by a document dated August 16, 1872, exercised the power which the 
'will gave her of " nominating a successor” in favour of the respondent, Triloki 
Nath, who*was a son, then under ago, of one of the kte* Maharajah’s brothfers, 
and had married her own niece. 
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Shortly alter this transaction, the appellant, Dadwa Sahib, instituted this 
suit, praying for a declaration of his title to the succession to the Mtiharajah’s 
estate, and for the cancellation of the document of April 22, 1864 (the will) ; 
that of August 16, 1872 (the appointment) ; and the carder of the revenue 
authorities of Noverrj her 11, 1870, whereby the Maharanee was put in pos^tessiom 

It is now admitted on all sides, if it wero ever seriously disputed, that 
the appellant can only succeed in bis suit by establishing both the following 
propositions : — 

1. That the testamentary disposition which the J\|aharajah unquestionably 
had power to make, and did make in April 1864, was revoked or became 
inoperative in his lifetime. 

2. That the appellant is entitled to succeed to the taluq as the son of a 
daughter of the Maharajah, wlio had “ been treated by him in all respects as 
his own son ’* within the meaning of the 4th clause of s. 22 of Act 1 of 1869 ,* 
it being clerfk* that as a mere grandson by a daughter he would not be the heir 
ah intestato to the taluq under the special canon of succession to intestate 
taluqdars established by that section of the Statute. 

The Court of First Instance and the Appellate Court in Oifdh have con- 
curred in determining the first of these issues against the appellant. The 
second of them was found in his favour by the Court of First Instance ; but 
that decision was reversed by the Appellate Court. 

[631] In dealing with this appeal, their Lordships propose to consider, 
in the first instance, whether the appellant has established that he was treated 
by the late Maharajah “ in all respects as his own son ” within the meaning of 
the enactment in question, and is consequently tlie person entitled to inlfcorit 
the taluq if the Maharajah died intestate. 

The clause is perhaps not very clearly or happily expressed, and consider- 
able doubt appears to prevail in Oudh as to the construction to be put upon it. 
One passage in the Commissioner’s (Mr. Capper’s) judgment almost implies 
that, inasmuch as the actual treatment of a son by his fatherwaries in all 
countries according ‘to the characters of the parent and the child, it is 
impossible to say what the Legislature meant by the treatment of a grandson 
“ in all respects as a son.” Other passages of the same judgment seem to 
assume that the treatment must in some way be tantamount to an adoption 
under the Hindu Law, involving the legal consequences of such an adoption 
as, e.g.f the subjection of the. grandson to prohibitions as to marriage which 
would not otherwise attach to him. And the appellant’s own plaint affords 
some colour to such a construction, by describing his mother and guardian 
as his “sister.” 

Their Lordships are disposed to think that the clause must be construed 
irrespectively of the spiritual and legal consequences of an adoption under the ^ 
Hindu Law. They apprehend that a Hindu grandfather could not, in the 
ordinary and proper sense of the term, adopt his grandson as a son. Nor do they 
suppose that, in passing the clause in question, the Legislature intended ^o point 
to the practice (almost, if not wholly obsolete) of constituting in the person of 
a daughter’s son a “ patricaputtra,” or son of an appointed daughter. Such an 
acj}, if it can now be done, would be strong evidence of an intention to bring the 
grandson within the 4^1 clause, but is not, therefore, essential in ord^r to do bo. 
Moreover, it is to be observed, thatfthe 4th, like every other clause in the 22nd 
section, applies to ail the taluqdars whose namps are included in the second or 
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third of the lists prepared under the Act, whether they are Hindus, Mahome- 
dans, or oi any other religion ; and it is not until all the heirs defined by the ten 
first clauses are exhausted, that, under the 11th clause, the person entitled 
to [632] succeed becomes determinable by the law of his religion and tribe. 

* * 

It *is necessary then to put a general as well as a rational construction 
upon the provision advisedly introduced by the Legislature into this statutory 
law of succession. And, taking the whole section together, their Lordships are 
of opinion that wherever it is shown by sufficient evidence that a taluqdar not 
having male issue has sq exceptionally treated the son of a daughter as to give 
him in the family the place, consequence, and pre-eminence which would natur- 
ally belong to a son if one existed, and would not ordinarily be conceded to a 
daughter’s son, and has thus indicated an intention that the person so treated 
shall be his successor, such person will be brought within the enactment in 
question.’^ 

Their Lordships will now proceed to consider the effect of the evidence as 
to the treatment of the appellant by the Maharajah. 

It is uiaquestionable that the appellant was from the first brought up in 
the house of his grandfather, and not in that of his father. This circumstance, 
of itself, does not go far to prove his case. * It may be accounted for by the fact 
that the social position of the father, though respectable, was very inferior to 
that" of the Maharajah. But, whatever may be its value as evidence, this is a 
circumstance in the treatment of the boy which involved a departure from the 
ordinary usages of Hindus. On the other hand it must be admitted on the 
evidence that the Maharajah had not, in 1864, formed a clear intention that 
Da^wa Sahib, who was then between seven and eight years old, should be his 
successor. 

It has been said that the making of his will was the result of pressure on 
the part of the authorities. However that may be, the act was a natural one. 
At that time nothing was definitively fixed as to the course of succession to the 
newly constituted taluqs, except that the taluqdars had an absolute power of 
disposition over them. The family custom which had previously regulated 
the succession to the Maharajah’s taluk was one which implicit selection. 
It was, therefore, in every way desirable that the Maharajah should make 

* [llie Privy Council in Umrao Begum v. Irshad Husain (1894) 21 Cal., 997 at 1002, 1003, 
explained this passage as follows : — 

" It appears to have been pressed upon the Committee, that the treatment required by the 
Oudh Estates Act must be something of the nature of adoption.. In answer to that suggestion 
their Lordships pointed out that the section applies, not to Hindus alone, but to all religions 
and they continue as follows:” — (Then quoting the whole of this paragraph from, ‘It is 
necessary, then, to put a general as well as a rational construction,’ to, ‘ brought within the 
enactment in question,’ they state as follows) : — 

**Upon this passage, Mr. Finlay argued that the Committee intended to lay downan authori- 
tative interpretation of the language of sub-section 4 of universal application ; that treatment, 
which do|S not conform to the description there given, cannot rightly be held to fall within the 
sub-sectiJm ; and that the Committee meant to indicate that the acts of treatment must be 
absolutely unequivocal and not by possibility referable to any other relationship than that 
of a son. But this argument puts a strained and unnatural construction on the words 
of the Committee. Their expression * generc^l construction * clearly refers to the propriety 
of so construing the Act that it may apply to Mahomedans and others as well as Hindus. 
The rest of the passage is only a statement in abstract form of circumstances which will 
clearly bring a ease within sub-section 4. In the sequel of the judgment they show that 
^hose circumstances exist in the case before them. There ’ )s nothing to show thi^ the 
Committee intended to set up a standard to vffiich all oases must conform, or thkf &ey 
demanded more demonstrative proof^ot; this kind of question than for any other.’*] ; 
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t683] some provision as to his sacoessor. The will, which was clearly his own 
act| indicates that he intended his successor to be a male, though ha had not 
yet made up his tnind as to the person. His words are : “ As I have not yet 

come to a determination as to what hoy *is to become successor.” He, 
therefore^ made his wife provisionally his heir, delegating to her the power oi 
selection, which, in his then state of mind, he did not feel able to#6xercise 
himself. 

That state of mind is the more conceivable if we suppose that^he had 
then begun to entertain the notion that Dadwa Sahib should ultimately 
succeed him. Had he then resolved that the success 9 r should be taken fr( 2 m 
his male relations ex parte paterna, it would have been comparatively easy to 
nominate a brother or brother’s son. In that case his only reason for delaying 
his choice would have been the desire to be more fully assured of the 
fitness of the person selected. But a predilection for his grandson would 
introduce fresh and more serious grounds for hesitation and delay. Indepen- 
dently of affection for the boy, he might feel that the estate, being separate 
property, would, according to the Shasters, devolve upon him in preference to 
collaterals, though in the male line. On the other hand, he may have felt 
reluctant to depart from the family custom and offend his relations by allow- 
ing the estate to pass out of his own gotra. And if, as is ♦stated on the 
record, he were a man apt to prefer an indirect fco a direct course, he might 
well determine to shift the responsibility of selection to Jiis widow, to whom 
he might confide his real and final intentions, trusting to her for the perform- 
ance of them. That the above was really the state of mind and feeling 
of the Maharajah when he made his will appears in some measure from 
the evidence of Anunt Earn, his dewan, whorn the Deputy Commissioner 
considered to bo a trustworthy witness. 

In 1867 the ceremony of the Janeo, or investiture of the appellant with 
the Brahminical thread, took place. That this was done with considerable 
pomp in the Maharajah’s house ; that the Maharajah took that part in the 
ceremony which, in the ordinary course of things, would be assumed by the 
[634] boy’s natural father, seems to be established. That what was done 
operated either in law or in fact as a transfer of the boy from his own into the 
Maharajali’s gotra, their Losdships, upon .the conflicting evidence in the cause, 
and against the opinion of Mr. Capper, are unable to affirm. 

The next important event in Dadwa Sahib’s history was his marriage in 
1868 to the daughter of Darogha Bamdhan. It seems to be clearly established 
that on that occasion the Maharajah wrote the two following letters to the 
father of tJie bride. The first is in these words : — 

“ Lallah Tulsiram came to me and verbally mentioned to me all the facts. 

I have in my former letter already stated what I wished to communicate to 
you, and you should attach great weight to that statement. I had fully 
weighed all the ups and downs before I embarked in this affair. In short,* 
when I have candidly declared Dadwa to be my heir, and am about ta celebrate 
his marriage, with a view that he may stop here, you can have no^eause to 
entertain any apprehension. 

The will contains no such derogatory clause as you have heard. Every 
sentence in it has a peculiar meaning. Moreover, I have made my intentions 
known to Colonel Barrow, which»you should consider quite correct ; you should 
be quite satisfied.” 
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The other letter is as follows : — 

" I hWe received your letter and become acquainted with its contents. 
You have some doubt regarding th^ marriage of Dadwa, but you know very 
well that I have declared no one to be my heir except Dadwa, and this is 
•known to the authorities. This is the reason that my brothers are displeased 
with me. You are entirely in fault. As I have made him my heir, and 
am abopt to celebrate his marriage here, how is it possible that any other 
person can become my successor ? Dadwa has no reason to go to his native 
place. You should rest satisfied, and consider what I write to you to be of 
gr^at weight, I have fuUy made my views known to my wife. So you should 
be satisfied, and make preparations for the marriage.” 

These letters, no doubt, are no legal revocation of the will. They 
seem rather to recognize the continued existence of a will. [635] But 
they are pregnant evidence to show that the Maharajah's inclinations in 
favour of his grandson had then ripened into a confirmed intention to make 
him his successor. They aro consistent with the hypothesis that the Maha* 
rajah at that time either thought that be had named Dadwa Sahib in the will 
as his successor, or had instructed his wife to exercise her power of appoint- 
ment in Dadwa’s favour. They are inconsistent with the hypothesis that at 
that time he was in doubt as to the person who should succeed him ; or 
intended to leave to the Maharanee a discretionary power to name any other 
successor. 

There remains, no doubt, the possibility that these letters, written to re- 
move the apprehensions of his correspondent, and in order to bring about the 
proposed marriage, were written with a dishonest intention to deceive. But 
nobody has sought to cast upon the Maharajah’s character the imputation 
whicli such a supposition implies. 

These letters hardly require the confirmation supposed to be afforded 
by what has been called the “ red letter,” being the invitation to attend the 
marriage, wliich was addressed by the Maharajah to the late Nowring Singh, 
and contains the words : — * Do not regard this as a customary invitation. 
Dadwa Sahil) is the light of my eyes, and heir to my property.” Their Lord- 
ships, however, think it right to state that they see no reasons to ^oubt the 
genuineness of that document. The original is produced by the widow of the 
person to whom it was addressed, and it corresponds with a copy of it in the 
Maharajah’s letter book. 

The documentary evidence which has just been considered is far more im- 
portant as direct evidence of this intention of the Maharajah than any parol 
testimony touching the manner in which the marriage ceremony was conducted. 
It also goes far to corroborate the testimony of the plaintiff’s witnesses on this 
point, when that is in conflict with the testimony adduced by the defendants. 

There is, again, some conflict of evidence as to the fact whether the appel- 
lant borf^he title of Kowar. There is, however, some evidence that the title 
was oftfn conceded to him, though he is [636] not uniformly so designated in 
the Maharajah’s own letters. He is so designated in the “ red letter.” There 
is also evidence, which their Lordships see no reason to doubt, as to his having 
on important occasions sat on the guddee with the Maharajah ; of his havii^ 
been introduced by the Maharajah's desire to Eurojjean officers high m 
authority ; hi his having been taken to the Durbar of the Qovernor-Oen^i^al 
and put prominently forward there ; and it cannot be doubted that the effect 
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of the Maharajah’s treatment of him was to produce a strong impression on 
the minds of the officials that he was the intended successor. ^ 

So matters stood when the Maharajali, as one of the leading members of 
the British Indian Association of Taluqdars, went down^to Calcutta in order 
to take part in the discussions and negotiations which resulted in the*passin^ 
of Act I of 1869. This must have been in the latter half of 1368. » 

Imtiaz Ali, the Vakil concerned in the drafting and preparatitwi of this 
Act on the part of the taluqdars, has sworn tiiat cl. 4 of the 22nd section 
originated with the Maharajah ; that it was opposed by some of the taluqdars, 
but finally approved of by the Select Committee df the Governor-Geneml’s 
Legislative Council on the Bill, and passed into law. He also says that he was 
told by the Maharajah that his object in pressing this clause was to provide for 
the Dadwa Sahib. 

There is some contradictory evidence on this point on the part of the defend- 
ants. Onq of their witnesses, however, Chowdree Niarnut Kiian, seems to 
admit that the Maharajah was the author of the clause in question, though he 
I’epvesents that it was inserted for the benefit of Mahoinedaii rather than for 
that of Hindu taluqdars. He says, “I asked Maharajali Man Singh what the 
object was of the clause in question, and he informed me that, ^n the absence 
of a near relation, grandsons on the daughter’s side can have no claim under the 
Hindu law, but under the Mahomedan law they have ; and that the clause in 
question was inserted with the view that the followers of neither religion might 
sutler, and that the provisions of the Hindu law might not be contravened.” It 
is not easy to see why the Maharajah should have been thus anxious to originate 
[637] a clause that was to enure only for the benefit of Mussulman taluqdars. 

The scale, however, is conclusively turned in favour of the tostimojjiy of 
Imtiaz Ali on this point by the evidence of Mr. Carnegy. 

Mr. Carnegy, whatever may be the effect of his evidence upon the questions 
of revocation, which will be hereafter considered, cannot, their Lordships think, 
be dislielieved as to the facts that a conversation did take place between him and 
the Maharajah in January 1870, and that in the course of that , conversation 
the Maharajah did make a statement to the effect that he had had a clause 
inserted hi Act I of 1869 to suit the identical case oi the Dadwa. That 
statement is very material, inasmuch as it shows that the Maharajah considered 
that he had treated his grandson in all respects as a son. ^ 

The Deputy Coromissiqner (Mr, King), speaking possibly in some measure 
from personal knowledge, says : — “It is not saying too much, the Court believes, 
to say that if the plaintiff' had not existed, the clause as it stands would never 
have been enacted.” Their Lordships, weighing the evidence in the causes, 
and proceeding on that alone, would come to the same conclusion . 

It appears, then, to their Lordships that, however uncertain, it may be» 
when the notion of making the Dadwa Sahib his successor was first toriceived, 
or when that notion first became a fixed intention, it is established that the 
Maharajah had that intention, as early as the date of the Dadwa* Sahib’s 
marriage ; that, with that intention, he continually treated his grandson in fact 
as the son of the house would be treated, and not as a mere grandson by a 
daughter ; and that, in order to effectuate his intention by operation of law, 
rather than by will, h6 caused thp clause in question to be inserted in the 
Statute. 
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They are further satisfied that the treatment in point of fact was such as 
the words of the clause upon the true construction of it must be held to con- 
template, and that, in the events that had happened, the appellant was the 
statutory heir to thetaluq if the Mahsbrajah is to be held to have died intestate. 

[608] They now approach the more difficult question, whether there was 
a r6vocatk>n of the will. 

If the finding of their Lordships upon the question of “ treatment ” is 
correct, it follows that the Maharajah, from the time of his return from 
Calcutta, would presumably have, with regard to his will, the animus revocandi. 
It ic unreasonable to sufSpose that, having been at so much pains to make 
Dadwa Sahib his heir ab intestato, he would wish to leave that arrangement 
liable to be defeated at the will, and by the act, of the Maharanee. Moreover, 
his conduct, and what we are told of his character, make it probable that, even 
if he thought the succession of Dadwa was secured either by the terms of the 
will or by further instructions given to the Maharanee, be would now desire it 
to be effected by operation of law, rather than by a voluntary disposition, 
certain to offend his relatives in the male line, likely to provoke criticism and 
censure, and not unlikely to cause dissension and litigation in the family. 

Nor have Ve, in this instance, as in ordinary cases of revocation, to account 
for a change in the testator's intentions, whereby his bounty is diverted from 
one object to another. The disposition by this will was, on the face of the 
instrument, only provisional. It argued no fixed intention to benefit the 
Maharanee, for it provided for the substitution of a male successor in her 
place. The Maharajah had since made up his mind who that successor should 
be, and believed that he had provided for effecting his intention by operation of 
law. In these circumstances, the provisional disposition by this will, if not 
an obstacle to the carrying out of his wishes, had at least become useless and 
superfluous. These considerations render it highly probable that the conver- 
sation to- which Mr. Carnegy has deposed did pass between him and the 
Maharajah. Their Lordships will now consider that gentleman’s testimony 
and the objections that have been taken to it. 

The parages material to the question of revocation in Mr. Carnegy 's 
deposition are the following : — ^ 

“ He spoke to me about having it (the will) withdrawn from the treasury 
on the ev* of my departure on tour across the Gogra (Mr. Sparks’ evidence fixes 
the date of this as some [689] time in January 1870), and expressed a wish 
that I should examine the deed and see what provisions he had made for the adop- 
tion of an heir. He said he had authorized the Maharanee to name an heir, and it 
was his wish that the power to adopt or name an heir should be limited to the 
Dadwa Sahib ; that he was apprehensive that he had given her a personal power 
to adopt any one of the lads of the family ; and that if, on examination of the 
document, 1 found that his apprehensions were just, he wished me to destroy it, 
4)6cau8e his intention was, and always had been, that the Dadwa should succeed 
him ; and he had had a special clause inserted in Act I of 1869 to suit the identi- 
cal case pf the Dadwa ; so his wishes would bo fully met by the document being 
destroyed and the law being allowed to take its course. Next morning I crossed 
the Gogra on tour, and was absent several weeks. I wrote demi-officially to 
Mr. Sparks, the Deputy Commissioner, to get out the will and send it to me, 
and 1 also discussed the subject with the Chief Commissioner, Mr. Davies, who, 
1 rememfoev^Y said that; if the will was sealed up and deposited by the Comoiis- 
dionet, I, as Officiating Oommissioner, might open it ; but, if sealed and dep#ited 
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under order of the Chief Commissioner, I had better not open it myself. Mr. 
Sparks unfortunately overlooked the matter, and it escaped my memory during 
the rest of my tour, and when I returned to Fyzabad 1 found the Maharajah’s 
health, physical and mental, to be such tj;iat I deemed it expedient to take no 
further steps in the matter, and there it remained. This waa in the cold weather 
of 1869-VO.” 

And in cross-examination he said : The Maharajah wished his will to 
be destroyed that the Dadwa Sahib might get the benefit of the 22nd section of 
Act I of 1869. He said there was no need of the document^ as the clause 
secured his wishes.” 

The first objection to Mr. Carnegy *8 evidence is, that it is not corroborated 
by that of Mr. Sparks, which is also given in the cause. He says, touching 
this point, “ To the best of my recollection, Mr. Carnegy never wrote to me to 
send him the will. Mr. Carnegy, either verbally or by note, asked me to get 
out the will and see by whom it was deposited. I requested the Treasury 
Officer to get out the will and see by whom it was [640] deposited, which copy 
I despatched to Mr. Carnegy. I did not receive any letter, official or demi- 
official, to return the will to the Maharajah. 1 did not receive any letter from 
Mr. Carnegy asking me to return the will, nor did I receive any khutt from the 
Maharajah. I don’t remember receiving any.” * 

Upon this testimony it is to be remarked, that it confirms that of Mr. 
Carnegy as to the fact that at the time in question he made some communica- 
tion to Mr Sparks touching the Maharajah’s will, though there is a material 
discrepancy between the two depositions as to the precise terms and nature of 
that communication. To that extent then it corroborates Mr. Carnegy’s general 
statement that he had had a conversation with, and some instructions from, the 
Maharajah about the will, for otherwise there would be no apparent reasorf fot 
any correspondence between the two officers on the subject. Mr. Carnegy was 
examined on the 19th April 1873, when on the eve of his departure for Europe. 
Mr. Sparks was examined on the 2nd of the following July, and there was 
no opportunity of recalling Mr, Carnegy and getting him to explain, if he could, 
the before-mentioned descrepancy. It is conceivable that the dj^positiou of 
each officer may be partially accurate .and partially defective ; that Mr. Carnegy, 
after the discussion with Mr. Davies to which he deposes, may have written to 
Mr. Sparks to the effect deposed to by the latter, and may on another and 
possibly subsequent occasion have written to the effect to which he, himself 
deposes. The letter or letters (if any) that did pass are not in evidence, and 
the question of what really passed rests on the accuracy of the recollection of 
the two witnesses. It jn ay further be observed, as bearing on the general 
credibility of Mr. Carnegy, that he has expressly sworn to a discussion on this 
subject with the Chief Commissioner, Mr. Davies. He has, therefore, vouched 
that gentleman, who might have been called to contradict him, and the discussion, 
if it took place, presupposes that Mr. Carnegy had some instructions from the 
Maharajah concerning the will. « 

Other objections to the testimony of Mr. Carnegy are founded on his 
conduct. It has been asked why, if he had this alleged authority to destroy 
the will, he did not exercise it ; why, after [641] his return from his official 
tour, he did not even inform the Maharajah (who lived until the following 
Oeftober, and, notwithstanding frequent attacks of epilepsy, was occasionally 
equal to the transaotiofl of busines^) that the will was still in existence ; and 
above all, why, after the death of the Maharajah, be allowed the widow to be 
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put into possession of the taluq under the will, upon the assumption that the 
disposition made by it was still in force. 

It is impossible to deny that these objections have more or less weight. 
The following is the^ explanation whfch may be set against them. It is clear 
jihat the will, from one cause or another, did not reach Mr. Garnegy .whilst on 
his tourv that, according to his own account, he allowed the matter, though of 
such great importance, to escape his memory, and omitted to press for the 
despatch* of the document ; that after his return he found the Maharajah 
on the occasiop of his visit to him in a deplorable state of health, and wholly 
unfit for business. So far Mr. Carnegy is confirmed by Mr. Sparks. Mr. Carnegy 
se^ms then to have jum*ped to the conclusion that the Maharajah’s health, 
physical and mental, was such as to make it inexpedient to take further 
action in the matter. If this were Mr. Garnegy’s sincere conviction, it may 
well account for his not acting after his return, on the antecedent authority, 
by destroying the will. To destroy a will on the parol authority of the testator 
would in any case be an extremely delicate matter. A man who would have 
done the act if assured that it would be confirmed if necessary by** a person in 
the full possesi^ion of his faculties, would naturally abstain from doing it if he 
felt that the confirmation (if obtained) might he questiorfed as proceeding from 
one of enfeebled capacity, if not of absolute incapacity for business. His con- 
viction of the Maharajah’s continuous incapacity for business, though erroneous 
in point of fact, might also account for tiis omission to renew the subject, or to 
inform the Maharajah that the will was still in existence. His conduct after 
the Maharajah’s death seems to be explicable only on the assumption that he 
may have thought the actual destruction of the instrument was essential to his 
legal revocation, and that, if he objected to the Maharanee’s title on the ground 
of what [842] had passed between himself and her late husband, he would expose 
hiiry»elf to criticism and censure without benefiting the Dadwa Sahib, whoso 
interests he may have supposed, in common with other officials, and many of 
the dependants of the family, would be secured by the Maharanee’s exercise of 
her power in accordance with her husband’s intentions. 

Their Lordships do not say tliat this explanation is wholly satisfactory. 
But the ques^tion which they have to determine is not whether Mr. Garnegy’s 
conduct can be completely explained, but whether it be* such as renders his 
evidence untrustworthy. Their Lordships, considering the position and 
general character of the witness, aro of opinion that this is not the case. 
Upon h^jg general truthfulness neither the Gommissioner nor the Deputy 
Gommissioner has cast any suspicion. The former was of opinion that, 
considering all the circumstances, he could not, depend on the accuracy of 
Mr. Garnegy’s recollections of the conversation with the Maharajah. The 
other Judge says expressly “ that the conversation, such as related by Garnegy, 
passed between him and the Maharajah I have no doubt.” Reviewing, how- 
ever, Mr. Garnegy’s subsequent conduct, be came to the conclusion that Man 
Singh only expressed an intention that the Dadwa Sahib should succeed him, 
and of inspecting his will for the purpose of seeing what he had actually 
written in it regarding his wife’s power to adopt, but did nothing more.” He 
also expresses a doubt “ whether, supposing revocation had been clearly proved, 
it would be proper to let this outweigh the existence of the will,” implying that 
something in the nature of cancellation was necessary. Upon these judgments 
their Lordships observe that, if Mr. Garnegy be accepted as a truthful witness, 
the more important portion of his testimony can hardly thus be explained 
away. recollection may possibly deceiye him as tb the terms and natnire 
of his oomqounication with Mr. Sparks ; but mere imperfection of memoiy can 
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hardly account for his imagining that the Maharajah gave him authority to 
destroy the will if no such authority was given. The authority was in itself a 
thing so unusual and so important, that the words which conveyed it were 
likely to stamp themselves on the memcnry. Nor is it easy to see how [643] 
such an authority, if not clearly expressed, could be honestly inferred from other; 
words imperfectly remembered. Their Lordships have, therefore, come to the 
conclusion that Mr. Carnegy’s statement of what passed between him and the 
Maharajah may be accepted as substantially accurate. * 

If this be so, their Lordships are of opinion that what so parsed amounted 
to a revocation of the will. It cannot, they think, be doubted that the will of 
a Hindu may be revoked by parol. The cases cited at the Bar show that this was 
the law of England before the Statute of Frauds was passed. Their Lordships 
are very sensible of the danger of acting upon such evidence as is ordinarily 
produced in the Courts in India in order to establish such a revocation, and 
they desire to say nothing which may induce those Courts to apply the law in 
such cases Qtherwise than with extreme caution. Even in the present case their 
Lordships have come to the conclusion upon which they are about to act 
with some hesitation, not because they are not perfectly -satisfied that 
the Maharajah had the animus revocandi, but because the testimony of 
Mr. Carnegy is open to the objections which have been considvired. It was 
hardly disputed at the Bar that, if definitive authority to destroy the will was 
given to him by the Maharajah, that would be sufficient in law to constitute a 
revocation, although the instrument was not in fact destroyed. In truth, the case 
would then be almost on all fours with that of Walcott v. Ochterlony (1 Curteis, 
580), the only difference being that the authority was given hereby words, and 
tliere by a writing sufficient to satisfy the Statute of Frauds. In that case, as 
in this, the authority was not exercised by the actual destruction of the will. 

Their Lordships see no grounds for not accepting that part of Mr. Garnery's 
testimony which says that the Maharajah gave him authority to destroy the 
will, if on examination he should find that it contained a certain disposition. 
Nor do they think that this qualification of an absolute order to destroy is 
inateriTil, because the will, being what it was, the authority would have clearly 
justified its destruction. And they are [644] disposed to think tha-t even if the 
direction to destroy were not, as, upon the whole, they think it is, satisfactorily 
established, the declaration made by the Maharajah to the principal officer of the 
district in whose custody the will was, of his desire and intention that the Dad wa 
Sahib should succeed him by virtue of the newly-passed Statute, and in sjiperses- 
sion of the will, wmuld have been in law a sufficient parol revocation. 

Upon the whole, then, tlieir Lordships are of opinion that the Maharajah 
died, as he intended to die, intestate ; that the appellant is the person who, 
under cl. 4 of s. 22 of Act I of 1869, was entitled to succeed to the taluq ; and 
that he has made out bis claim for a declaratory decree to that effect. 

The declaration, however, must, their Lordships think, be limited to the 
taluq and what passes with it. If the Maharajah had personal or other pro- ^ 
party, not property parcel of the taluqdari estate, that would seem to be 
descendible according to the ordinary law of succession. 

They will, therefore, humbly advise Her Majesty to reverse the decree of 
the Commissioner of Pyzabad, dated December 24* 1873, and that of the Deputy 
Commissioner of Fyzabad, dated July 28, 1873 ; and to declare that the will of 
the late Maharajah Man Singh of April 22, 1864, was duly revoked jiy him in his 
life-time ; and that the plaintiff, Maharajah Pertab Narain Singh'aZi^as Dadwa 
Sahib, was and is entitled, under cl. 4, s. 22 of Act I of 1869, to succeed, as 
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ab intestato, to the taluqdari estate of the late Maharajah, incflading 
ifvhatever u descendible according to the provisions of the said Statute. Their 
Ijordships are of opinion that, under the peculiar circumstances of this case, 
the Commissioner eTrercised a sound discretion in making the costs of the litiga- 
tion payable out of the taluqdari estate ; and that the costs of both pai^tica of this 
appeal ought to be taxed as between solicitor and client, and similarly dealt with. 
And they will advise Her Majesty accordingly. 

Agents for the Appellant : Messrs. Watkins and Lattey. 

Agent for the Respondents : Mr. T. L, Wilson. 


NOTES. 

[L HINDU WILLS— REVOCATION— 

Actual destruction or formal revocation in writing not essential to constitute revocation 
where the Hindu Wills Act does not apply : — Be-affirmod (1902) 25 Mad. 678—29 I. A. 156. 

II. OUDH ESTATES ACT I OF 1869— 

Upon what treatment is sufficient, see (1894) 21 Cal. 997 P. C., where an explanation is 
given of the passage at 3 Cal. 632. See the footnote there. 

See also (1904) 26 All. 393. 

III. SUBSEQUENT LITIGATION— 

In respect of this estate, is reported in (1884) 11 Cal. 186 P. C., where a resume of this 
judgment is given.] 


[648] The 10th November, 1S77. 

Present : 

Sir J. W. Colville, Sir B. Peacock, Sib M. E. Smith and 
Sir R. P. Collier. 


Thakur Shere Bahadur Singh Plaintiff 

versus 

Thakurain Dariao Kuar Defendant. 


[=8 I. A. 81=1 C. L. R. 496] 

[On Appeal from the Court of the Commissioner of the Boy Bareilly 
Division of Oudh.] ‘ 

Estate in Oudh — Title under sanad from Government — Trust. 

Although a sanad granted by the Government of India subsequent to the proclamation of 
March 1858, of an estate in Oudh, confers an absolute legal title on the grantee, such grantee 
may, nevertheless, by an express declaration of trust, or by an agreement to hold in trust, 
constitute himself a trustee of the estate for a third party. 

Where the lower Courts, on the ground that the defendant's title under a sanad was 
absoluta, declined to consider evidence which the plaintiff relied on as showing that the 
defendant really held for him as ^ trustee, the case was remanded by the Judicial Committee 
in order that such evidence might be received and considered. 

The suit in which this appeal arises was instituted on the Ist September 
' 1873 in |he Court of the Deputy Commissioner of |loV Bareilly. The allega- 
tions made in the plaint were in substance as follows That Basalt Singh, 
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the husband of the defendant Thakurain Dariao Kuar, died without issue on 
the 12th November 1857 ; that shortly before his death, hedirectedjihe defend- 
ant to adopt the plaintiff as his son, and that, in pursuance of such direction 
the plaintiff was so adopted by the defendant or? the 25th April J.858 ; that 
the defendant, on her husband’s death, took possession of^his estate, apd that 
after the confiscation by the British Government of proprietary ^rights in 
Oudh, a summary settlement of the estate was made with her; that the plain- 
tiff, who was then a minor, becoming cognizant of these circumstances, was 
about to take proceedings for the protection of his interests, but was induced to 
refrain from doing so by the representations made to him by tlTe defendant in 
the following letter : — • ♦ 

“ You should not be misled by others ; now the estate and everything is 
yours. Now I have no more concern than to take my food and clothing. But you 
are yet a boy ; you should [646] therefore allow the kabuliat of the illaka to 
remain in my name. When you become of age, I will cause the kabuliat to be 
executed ii^your name : you may depend upon it, I will not in the least deviate 
from what I say. But in the event of my not adhering to my promise, you 
will be at liberty to lay the case before the Court and get the iabuliat of the 
illaka executed in your name, and then if 1 make any objection at all it would 
be inadmissible ; now you may do as you deem proper. I can de no more than 
write to you.” 

That, subsequently, on the 8th May 1861, while the plaintiff’ was still 
under age, a sanad was granted to the defendant in the following terms : — 

“ Know all men that, whereas by the proclamation of March 1858, by His 
Excellency the Right Honourable the Viceroy iind Governor- General of India, 
all proprietary rights in the soil of Oudh, with a few special exceptions, 
wore confiscated and passed to the British Government, which became free 
to dispose of them as it pleased, I, George Udney Yule, Officiating TJhief 
Commissioner of Oudh, under the authority of His Excellency the Governor- 
General of India in Council, do hereby confer on you the full proprietary right, 
title, and possession of the estate of Somerpaha, consisting of the villages as 
per list attached to the kabuliat you have executed, of which the present 
Government revenue in rupees is 35,959. • 

“ Th^erefore this* sanad is given you in order that it may be known to all 
whom it may concern, that the above estate has been conferred upon you and 
your heirs for ever, subject to the payment of such annual revenue as may from 
time to time be imposed, and to the conditions- of surrendering all arms, destroy- 
ing all forts, preventing and reporting crime, rendering any service you may 
be called upon to perform,* and of showing constant good faith, loyalty, zeal 
and attachment to tlfe British Government, according to the provisions 
of the engagement which you have executed, the breach of any one of which 
at any time shall be held to annul the right and title now conferred on you 
and your heirs. 

“It is another condition of this grant, that irrthe event of your dyings 
intestate, or of any of your successors dying intestate, [647] the whole estate 
shall descend to the nearest male heir, such as sons, nephews, etc., according 
to the rule of primogeniture, but you and all your successors shall Rave full 
power to alienate the estate either in whole or in part by sale, mortgage, gift, 
bequest or adoption, to whomsoever you please. 

“ It is also a condition of this grant that you will, so far as is in your 
power, promote the agricultural prosperity of your estate, and that all holding 
under you shall be secured in the possession of all the subordinate rights they 
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formerly enjoyed. A1 long as the above obligations are observ^ by you and 
your heirs, in good faith, so long will the British Government maintain you and 
your heirs as proprietors of the above-mentioned estate, in confirmation of 
which 1 herewith attach my seal and signature.” 

« That, shortly after obtaining the said sanad, the defendant ente'red into 
negotiations for the marriage of the plaintiff to the daughter of one Umrez 
Singh, who, discovering that the sanad of Someipaha stood in the name of the 
defendant, withheld his consent. That, thereupon, in the month of July 1861, 
the defendant wrote the following letter to Umrez Singh : — 

“ My good wishes to«you. May God make you happy. You hesitate in 
going through the work. But you should have no hesitation, as I have already 
adopted Shere Bahadur, who will succeed me. With regard to the entry of 
his nance in the Government register, I will have it done as soon as Shere 
Bahadur arrives at the age of majority. What I have written is, I think, quite 
enough.” 

That the said Umrez Singh, relying upon the representation made in the 
above letter, consented to the proposed marriage, which was subsequently 
celebrated. That the plaintiff attained majority on the 12th May 1863, but 
that the defei^ant did not then make over to him the said estate, but wasted 
and alienated parts thereof. 

The plaintiff therefore prayed that the defendant might be declared to be 
a trustee on his behalf of Basant Singh's estate, and that an account might be 
taken, and the defendant be directed to make good the waste, and pay what 
should be found due on the account ; and he ordered forthwith to transfer and 
give [648] possession to the plaintiff of the said estate, and in the meantime 
be restrained from alienp,ting, disposing of, or dealing with, managing, or in any 
way intermeddling with the said estate and property, or the affairs thereof.” 

The defendant, by her written statement, denied that her husband had 
given her any authority to adopt the plaintiff, or that she had done so ; but 
stated that she had entertained the intention of making the plaintiff her heir, 
and had executed a will in his favour, which she afterwards, being dissatisfied 
with his conduct, revoked*; and she denied that the letters put forward by the 
plaintiff were genuine. She further contended that the effect of the proclama- 
tion of the 15th March 1858 was to confiscate all the previous proprietary 
rights of Basant Singh, and that the effect of the summary settlement made 
with, and the sanad granted to her, and of s. 3, Act 1 of 1869, was to confer 
on her ‘‘ complete proprietary rights in the estate of Somerpaha, without any 
regard to previous rights.” 

« 

The Deputy Commissioner, on the 15th November 1873, without taking 
evidence, dismissed the suit on the ground that the sanad was not granted 
subject to the provisions of the Hindu law ; and that therefore it was needless 
to enquire whether plaintiff is or is not the adopted son of Basant Singh 
^deceased. 

• « 

The plaintiff' appealed from this judgment to the Commissioner of Boy 
Bareilly^ on the ground that the Deputy Commissioner was wrong in supposing 
that the plaintiff’s claim rested on his allegation that he was the adopted son 
of Basant Singh ; and because the Deputy Commissioner should have taken 
evidence as to the declarations alleged in the plaint to have been made by t^e 
defendant in respect of the plaintiff's rights, and if these were found to have 
been madef^should have declared the defendant to have constituted hqrdllf a 
trustee for the plaintiff. , 
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The Commissioner dismissed the appeal in the follo^ng iudgment, dated 
the 22nd April 1874 : — • 

“ On reconsideration of the proceedings in this case, T find that the suit is 
really one for possession of the estate on tne ground that tfie defendant holds 
the estate only as trustee for the plaintiB*, who had been adopted by defendant* 
in compliance [649] with the wishes of her deceased husband. Defendant, 
however, holds the estate under an unassailable title conferred on her by the 
British Government, and her possession cannot be disturbed on the grounds 
urged on behalf of the plaintiff. • 

“ Whether the alleged adoption of the plahititf took place, and is binding on 
the defendant, and what effect such adoption would take, whether as simply 
constituting the plaintiff heir to Basant Singh, or creating a title to succeed to 
the estate on defendant’s death, are questions which have not been directly 
raised, and need not be decided in this suit, since plaintiff at best could obtain 
but a declaratory decree. 

“ The Appeal is dismissed with costs.*’ 

An application for a review of his judgment was rejected by the Commis-* 
sioner on the 12th August 1874. The material part of the order passed by the 
Commissioner in refusing the review is set forth in their Lordshipt’ judgment. 

The plaintiff subsequently obtained leave to bring the present appeal to 
Her Majesty in Council. 

Mr. Joseph Graham appeared for the Appellant. 

Mr. Leith, Q. C., and Mr. Doyne for the Respondent. 

Mr. Graham, — The lower Courts ought to have fixed the issues raised by 
the pleadings, and to have tried these issues on evidence. If the allegations of 
the appellant in his plaint had been proved, he ought to have been declared 
entitled to the relief he sought. The decisions of the Courts below proceeded 
upon an erroneous view of the rights of the respondent under the sanad as 
againsb the claims of the defendant We contend that the respondent took 
under the sanad in trust for the appellant, her adopted son. The Courts below 
refuse to look behind the sanad. In so deciding they overlook the bearing of 
the defendant’s acts and declarations, and more especially her two letters, one 
written to the plaintiff before, and the other to Umrez Singh after, she obtained 
the sanad. In these we find a clear admission by the defendant of her position 
in relation to the plaintiff. The case resembles those [660] of Thukrain 
Sookraj Koowar v. The Government (14 Moore’s I. A., 112), Hardeo Bux v, 
Jawahir Singh {see post ; S. C , L. R., 4 Ind. Ap.. 178), and The Widow of 
Shankar Sahai v. Bajalt Kashi Pershad {sec post ; s. c., L. R., 4 Ind. Ap., 198), 
in all of which their Lordships had held that the grantee under a sanad might 
be a trustee fora third person. [Mr. Leith, — I cannot contend in the face of 
these oases that if a trust is shown the sanad is to exclude the trust. SlB B. 
Peacock. — Do any of these cases go the length of declaring that by virtue of ^ 
an agreement made beforehand the sanad is to enure to the benefit of another 
than the grantee ? There seems to be a distinction between ati agreement 
made before and one made after the grant. The Government might be (Jisposod 
to grant to A, but not to A as trustee of B, who is a rebel. Str M. Smith — 
No question of that kind arises here. There is no reason why Government 
should not have granted to B if he had come forward.. We say a trust 
arrangement is disclosq^ in the letter to Umrez Singh, which is of a, date sub- 
sequent to the sanad, as #ell as iff the letter to the plaintiff, which is of an 
earlier date. The point raised by His Lordship ^IB B. PEACOCK does not apply 
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to anything done after the sanad had been obtained. The defendant might then 
alienate as i^he pleased. She was bound by the representations made by her in 
her letter to Umrez Singh. See the case referred to by Lord ST- Leonabd in 
Jorden v. Money (5|t House of Lords *Ca., 185, see at pp. 251-255). [SiR B. 
OoLLl£fR. — When do you say your right of action accrued ? We canpot send 
back the base if your right is barred by limitation.] The defence of limitation 
is not raised in the respondent’s case. 

Mr. Leith, 0., and Mr. for the Eespondent. — Assuming the letters 

to be genuine, we cannot maintain the defence of limitation. So far as the 
plaintiff’s case rests on the letters, his cause of action must be taken to have 
accrued when he attained majority. [SiR B. PEACOCK.— -If the letters amount 
to a contract to put the plaintiff' in possession on his coming of age, the 
fWl] period of limitation would be six years. He came of age in 1868.] If the 
letters express a trust, there can be no limiUtion. If the letters be set aside, 
limitation clearly applies. The plaintiff’s case is rested on two grounds, — his 
rights under an "adoption, and his rights under a trust. The Courta below have 
rightly held that the plaintiff ’s adoption, assuming it to be proved, would give 
him no right to the estate of* Hasant Singh which had been confiscated before 
the adoption tjpok place, and which was afterwards settled with the respondent 
and granted to her in full ownership. [SlR R. COLLIER. -The only reason for 
considering the adoption is that it may throw light on the meaning of the 
letters and the genera] truth of the plaintiff ’s case.] We deny that the letters 
are genuine, and at any rate they do not come within the methods of alienation 
provided by s. 13, Act I of 1869. ISm J. Colville.— That Act is not retros- 
pective. Sir B, Peacock, — Under s. 22, the grantee may alienate to certain 
persons without the formality of writing.] 

Idr. Graham replied. 

Their Lordships’ judgment was delivered by 

Sir R, P, Collier.— This case has not been tried in a manner altogether 
satisfactory. Without, however, referring to the pievious proceedings, their 
Lordships think it enough to advert to the tinal judgment appealed against. 
The learned tiommissioner gave his judgment in these terms : Basant Singh 

di^ during the Rebellion of 1857, and the alleged adoption of the plaintiff is 
said to have taken place in April 1858. Befoie this the general oonnseation of 
the land of Oudh had been declared by the British Government, and it was 
only in ^ay 1868 that a summary settlement was made with the defendant. 
At the time, therefore, of the alleged adoption, the title to the estate vested 
neither in the deceased Basant Singh nor in the plaintiff, nor in the defendant, 
but in the British Government. Even if it be alloWod that there was adop- 
tion of plaintiff, and that this, in accordance with Hindu law, conferred upon 
him all the right of a [6923 posthumous son of Basant Singh, still neither he 
nor Basant Singh himself, if he were to rise from the dead, can assail the title 
, under which the defendant holds.” So far their Lordships agree with the 
learned Commissioner, but they are not able to agree with him in the view 
which he expresses in the second paragraph of his judgment. The learned 
Commissioner appears not to have been sufficiently acquainted with the tenor 
of some recent decisions, whereby, although undoubtedly the doctrine is affirmed 
tha4i the title conferred by the Government is absolute and overrides all other 
titles, nevertheless it has been held that the grantee under the Governmqpt 
may, by %n express declaration of trust, or by an agr^ment to hold in trust, 
constitute himself a trustee. The learned* Commissioner proceeds iu tISese 
terms It baB> however, begn held by the Courts on various ocoaeimis that 
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a free gift was made by the Government, and I am entirely of this opinion. 
The adoption of two letters, said to have been written by the defendant, both 
of which are set forth in the plaint, place, it is contended, the defendant in the 
position of trustee. One letter addressed* to the plaintiff implies nc>thing more 
than a promise to put him in possession of the estate on^is becoming^ of age. 
The second letter, addressed to Babu Umrez Singh, between whose^daughtdt 
and plaintiff a marriage was arranged, is to the same effect as the letter 
addressed to the plaintiff. I can see nothing in these letters to place th^ plaintiff 
and defendant in the position respectively of beneficiary or cestui que trust and 
trustee.” ’ 

Their Lordships are of opinion that the letters here referred to, if proved, (tod 
as far as they are at present informed, they do not seem to have been proved 
or disproved), may, coupled with surrounding circumstances, constitute suffi- 
cient evidence on which the Court would be justified in holding that the 
defendant had declared herself or had agreed to be a trustee on behalf 
of the plajntiff. They think it desirable, therefore, that the suit should 
be sent back to the Courts in Oudh for the purpose of determining 
this question. Those Courts will inquire, in the first place, whether the letters 
are genuine ; in the next place, as to the date on ‘which they were written ; and 
[6SSj thirdly, as to the circumstances under which they wer^j written and 
other surrounding circumstances ; and among those circumstances undoubtedly 
will be the question of the adoption or non-adoption by the defendant of the 
plaintiff under the will of her husband ; — this question being, as before 
explained, material only as a circumstance bearing upon the question of whether 
or not she has agreed to be or declared herself to be a trustee, but not in itself 
constituting any title on the part of the plaintiff. 

Their Lordships, in the imperfect acquaintance which they have at present 
with the facts of the case, think it more convenient to remand the case in*these 
general terms than to settle issues themselves. Either party will be at liberty 
to propose for the consideration of the Court any issues which they may think 
material to raise the questions which have been just indicated, and the Court 
will doubtless raise the proper issues, and determine the questions according 

to the law as now laid down. • 

« 

Thek Lordships think it right to add that the delay of the plaintiff in not 
having brought tl)e action until ten years had passed after he had become of 
age, and his laches in this respect will not entitle him to an account for a 
period before the commencement of this suit. 

Their Lordships will 'therefore humbly recommend Her Majesty to 
discharge the decree and orders appealed from, and to remand the suit to the 
Court of the Commissioner of Roy Bareilly for him to re- try and determine 
the same, each party being at liberty to propose such issues as they may think 
material to be settled for trial by the Commissioner. 

The costa of both parties of the appeal will be taxed, and a certificate senf^ 
with a direction to the Court below to deal with them as costs in the cause. 

Agent for the Appellant : Mr. J. Hopgood, 

Agent for the Respondent : Mr. T, L, Wilson. 


* NOTES. 

[On point as to trust , **800 our note^to S Gal., 522 mpra. Fur subsequentvlitigation, see 
(1906) 28 All. 7278=3 I. A. 166 P. 0.] 
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[684] The 16th, 16th and 19th January, 1878. 
w Present : 

Sib W. Colvilb, Sir B. Peacock. Sir M. E. Smith and 
Sir B. P. Collier. 


Hurropersaud Roy and another Plaintiffs 

versus 

Sbamapersaud Boy and others Defendants, 


[On Appeal from the High Court of Judicature at Fort William in Bengal.] 


Interest on Mesne Profits — Act XXXII of 1889. 

By the law and practice in India, independently of the provisions of Act XXXII of 1839, 
a decree might award interest, as of courso, on mesne profits from the date of the institution 
of the suit in which they were claimed. Such interest is not forbidden by the terms of the 
Act referred to. 

This was an ^appeal from^ a decree of the Calcutta High Court, dated the 
15th August 1863 (The decision of the High Court will be found reported in 
2 Sev. Bep,, p. 60a), modifying a decree of the Principal Sudder Ameen of the 
24-Parganas, dated the 18th February 1861. 

The facts of the case and the contentions of the parties are fully stated in 
their Lordships* judgment. 

Mr. Doyne appeared for the Appellants. 

Mr. Leith, Q. C., and Mr. A. Souttar, for the Respondents. 

the following cases were referred to : — 

Bungmala Chowdhrain, petitioner (Carran’s Summary Decisions of Calcutta 
S. D. A., 195), Asman Singh v. Purvftessuree Suhaee (4 Sel., Cas., 176), Bamun 
Das Mookerjee v. Tarinee (S. D. A., 1850, p. 533 ; and on appeal. 7 Moojk.1. A., 
169), Bamruttun Boy v. Bhoobhmessuree Debea (S. J). A., 1855, p. 404), Tekayet 
Jugmohun Singh v. Bajah Neelamind Singh (S. D. A., 1857, p. 1812), Muneeram 
Acharjee v. Sreemutty Ihirungo (7 W. R., 173). 

^ Their Lordships’ jad^nient was delivered by 

Sir R. P. Collier. — The transaction out of which this suit arose occurred 
nearly half a century ago, and from it has flowed [633] a continuous stream 
of litigation, not in all respects creditable to the earlier tribunals of India down 
to the present day. A history of that litigation, given Shortly and clearly, will 
be found in a report, in the 8bh volume of Moore’s Indian Appeals, of a 
judgment of this Committee, whi^ was delivered on the occasion to be 
hereafter mentioned.* Their Lordships deem it enough to refer to that case 
without recapitulating the history, inasmuch as the facts necessary to the 
determination of the points now before them need no very lengthe^d statement. 

Two brothers, Doorgapersaud Chowdhry and Tarapersaud Chowdhry, of 
whom Itoorga was the elder, entered into an agreement of compromise for the 
purpose of settling disputes then pending between them on the 4th of April 
1829. That agreement of compromise may be sufficiently described for the pre- 
sent purpose as one whereby in substance the eider brother took ten-sixteenths 
of the ani^stral property, and the younger brother six -sixteenths. .Tara, 

‘ t Boy Chowdhry v7TgrapersdudUoyWIm 8 Moo. L A. , 
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the younger brother, disputed this compromise upon various grounds ; but it 
was afl&rmed by the Court, which was then called the Provincial Oburt on the 
2nd of September 1829. Tara appealed from that decision to the Court of 
Sudder Dewanny Adawlut, and the Court^of Sudder Dewar/iy Adawhit affirmed 
the deci^on of the Provincial Court and directed possession to be given to Tara 
of his portion of the property. Tara accepted this decision and endeavoured to 
obtain his rights under it, and his first step for that purpose was to apply to 
Mr. Boss, one of the Judges of the Court of Sudder Dewanny Adawlnt, who, in 
concurrence with Mr. WALPOLE, each sitting alone, had givers the judgment 
affirming the decree of the Provincial Court, to order^ wmilat to be given him. 
The decree had only decreed possession. The application was made under a 
circular order, which empowered the Court in such cases to award wasilat to be 
recovered by proceedings in execution ; and it claimed wasilat from the date of 
the decision of the Provincial Court. Mr. Boss so far complied with this 
request as to order wasilat, not from the date when it was claimed, [6S6] but 
from the 4th July 1832, the date at which the decision of the Sudder Dewanny 
Adawlut Court had been given. 

The history of the litigation during the next twenty years may be thus 
summarised. Tara pursued every legal means in his power to obtain his rights 
under that decree ; that is to say, to obtain possession of the property and 
wasilat or the mesne profits for the period during which possession of it had 
been withheld. The elder brother Doorga endeavoured to defeat his claims by 
a variety of excuses and pretences, all of which have been found to be false. 
Tara succeeded in obtaining from time to time possession of certain portions of 
the property, but he never appears to have succeeded in obtaining any wasilat. 

It may be enough, however, to pass on to the year 1853, when Tara obtained an 
order from Mr. Money for a sum of Es. 40,000 wasilat, and a considerable 
amount of interest. Doorga appealed against that order, on the ground, which 
he appears to have raised then for the first time, that Mr. Boss, who made 
the original order in respect of the wasilat in 1832, had acted without jurisdic- 
tion, iqasmuch as he could not make the order without the concurrence of his 
colleague Mr. Walpole, and the Court of Sudder Dewanny Adawlut gave 
effect to this objection. So that the Court of Sudder Dewanny"* Adawlut in 
effect ruled that alf the litigation which had gone on for twenty years was 
absolutely* fruitless. 

Under those circumstances Tara instituted the present suit in December 
1853. Tara and Doorga have long since died, and this appeal is now prosecuted 
and defended on behalf of th^ir representatives. 

The suit came on to* be heard before the Principal Sudder Ameen of the 
day, and he decided that the Statute of Liipitations was a bar to the claim of 
Tara to wasilat for more than twelve years before the commencement of the 
suit. But for those twelve years he gave him wasilat, calculated upon the 
footing of certain hmtabood papers which were put in by the plaintiff. Th^ plain- « 
tiff contended t6at he was entitled to avail himself of those hustabood papers on 
this ground : he said ''the hustabood is my rent-roll of a certain portion of 
" lands which have been made over to me by my brother. This is some^idenoe 
" in the [S57] absence of contradictory evidence of what the rent was before it 
" was handed over, and therefore of the wasilat or mesne profits to which I am 
entitled.’ These hustabood papers had been received in the abortive proceedings 
which have been referr^ to, and were received in this case by the Principal 
Sudder Ameen. There were oross-al)peals from this judgment and the case came 
before the Sudder Dewanny Adawlut in the year 1867, whereupon that Court 
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reversed the decision of the Principal Sijdder Ameen, holding tha£ the Statute 
of Limitations was not a bar to any portion of the claim, and remanded the 
case to be re-tried ab initio, as they expressed it. This judgment of the Sudder 
Dewanny 'Adawlut^ was, on appeal,' affirmed by this Board in the judgment 
before referred to ; their Lordships holding that the Statute of Limitations did 
not apply to Tara’s demand, because he had instituted bond fide, though 
ineffectual, proceedings for the purpose of obtaining his rights, — not, as they 
expressed it, under the agreement alone, but under the judgment enforcing it. 

The case ^ was then tried on the remand by another Principal Sudder 
Ameen. He found that^the plaintiff was' entitled to wasilat from the date of 
the first judicial decision, in September 1829, of the Provincial Court. On the 
question of the amount of wasilat he rejected the hustabood papers, and valued 
the land at one rupee per bigah. With reference to the question of interest, he 
decreed interest to the plaintiff from the date of the decree, holding that the 
claim of wasilat must he considered as then for the first time settled and 
liquidated. 

Prom that decree there was an appeal to the High Court, which varied 
the decision of the Principal Sudder Aineen as to the time from which the right 
of the plaintiff to wasilat commenced, decreeing that it commenced not from 
the decision of the Provincial Court in 1829, but from the decision of the 
Sudder Dewanny Adawlut Court in 1832 ; they affirmed the decree in other 
respects. From that judgment of the High Court the present appeal is 
preferred. 

The questions now before their Lordships are — first, from what time the 
right to wasilat commenced ; secondly, what should be the amount of wasilat ; 
and thirdly, what the amount [638] of interest, if any, upon the wasilat. 
Upon the first question it is desirable to look to the terms of the two judgments 
that have been referred to. The first judgment affirming the compromise is to 
be found recited (it is nowhere found separately) in the judgment of the Court 
of Sudder Dewanny Adawlut in these terms : “ It is ordered that the deed of 

“ compromise and release be admitted, that the case be struck off the file of 
“ this Court* and that the parties conform to these stipulations. The Court on 
“ becoming acquainted with it shall enforce the observance of the same on the 
refusing party.” 

Now one of the stipulations was that Doorga, the elder brother, who was in 
possessmn of the property, should relinquish to his younger brother six-sixteenths. 
It, therefore, appears to their Lordships that tlie direction to conform to these 
stipulations is a direction, though possibly an informal one, that Tara should be 
put in possession of that property. This decision was'coinfirmed in these terms 
by the Court of Sudder Dewanny A^^awlut : “Therefore, in concurrence with the 
“ aforesaid gentleman” — that is the Judge of the previous Court — “ Ordered, 
“ that the appeal preferred by the appellant be dismissed, and that the decision 
“ passed in the Provincial Court of Appeal, dated the 2nd of September 1829, 
“ be affirmed ; that should the appellant agreeably to the deeds of compromise, 
“ not have received possession of his share, he be put in possession of the 
“sam# on the execution of decree.” It appears to their Lordships that this 
decree of the Sudder Dewanny Adawlut must not be taken as establishing for 
the first time any new right of either of these parties, but as simply affirming, 
with an explanation, for it is nothing more, the former decree. The right[|9 of 
the parties, therefore, depend upon the formerdecree.i^pdit istheformerdecree 
which is effective, and which had to be executed. It appears to their "ISord- 
ships, therefore, that Doorga, ^fter the first decree, receiving as be did all the 
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rents and profits of the property, received the rent of six-sixteenths of it for the • 
use of his brother, and that he is bound to account to his brother for those 
rents and profits. They, therefore, agree with the view taken by the Principal 
Sudder Ameen upon this question, and disagree wi-h that taken b> the Eligh 
Court. . * • , 

• 

[639] The second question is as to the amount of loasilat. It has been 
contended that the Principal Sudder Ameen was bound to accept these husta- 
bood papers as fixing the rate of wasilnt, wliich undoubtedly ^ivas a good deal 
higher than the rate which he allowed. lie was bound to do so, it is said, 
because they had been accepted by the previous Sddder Ameen, and by the 
Courts in former proceedings. But their Lordships do not concur in this view. 

It may be well here to read the terms in which the judgment of the Court 
remanding the case is couched : “ As this judgment re-opens the question of 
tvasilat from the dM.te of the deeds of adjustment, tlie whole evidence on that 
“matter will require reconsideration. We therefore remand the case that the 
“ whole question of wasilat may be taken up and considered ab initio” 

If the Court had expressed themselves satisfied with the award of wasilat 
within the last twelve years, and only directed an inquiry as to the additional 
wasilat accruing before that time, they might have so expressed themselves ; 
but their Lordships think it probable that they expressed themselves as they 
have because there was a cross-appeal, in which the validity of these hustahood 
papers would have been disputed, abstaining from giving judgment upon that 
question, and remitting the whole matter to the Principal Sudder Ameen. The 
Principal Suddor Ameen expressed himself as dissatisfied with those hustabood 
papers, which appear to have been put in, but of which, as far as it appears, 
there does not seem to have been any proof given to him, although some proof 
seems to have been given of them on former occasions. He describes theln as 
concocted at home by the plaintiff, and questions their genuineness chiefly on the 
ground that they give an annual value to the property greater than that which 
it bore at the time of his judgment ; the value of land having notoriously very 
much ♦ncreased since the wasilat claimed had accrued. He also observes that 
he directed, for the benefit of the plaintiff’, an inquiry before an^Araeen as to 
the value, which the plaintiff declined. Under these circumstances he forms, 
undoubtedly, a somewhat rough estimate of the annual value of the property as 
one rupee per beegah. It may be that, under the circumstances, the Principal 
Sudder Ameen might [660] have been justified in accepting and acijing upon 
these hustahood papers, but it is quite another question whether their Lordships 
are to say that he was bound to act upon them. It appears to their Lordships 
that this is a decision upon *questions of fact, namely, the genuineness of these 
hustabood papers, and the actual value of the land, and that decision having been 
affirmed by the High Court, they see no sufficient reason to take this case out of 
the ordinary rule, whereby they affirm a decision on a question of fact come to 
by two Courts. 

The remaining question is that of interest. And here it may be as well to * 
refer to the terras of the Statute, Act XXXII of 1839, very much in accord- 
ance with the Statute of 3 & 4 Will. IV in this country, which has given rise 
to a great number of decisions, all of which are not easily reconcilable. The 
words of the section are : “ It is, therefore, hereby enacted that, upon all debts 
“ 9 r sums certain, payable at a certain time or otherwise, the Court before 
“ which such debts or ^ums may be recovered may, if it shall thinjf fit, allow 
“ interest to the creditor at a rate not exceeding the current rate of interest 
“ from the time when such debts or sums certajp were payable, if such debts or 
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“ sums be payable by virtue of some written instrument at a certain time, or if 
" payable otherwise, then from the time when demand of payment shall have 
been made in writing, so as such demand shall give notice to the debtor that 
** interest v;ill be claimed from the date of such demand until the time of pay- 
merit,” If the Statute had stopped here, it might be that the Principal 
Sudder A^meen and the Court were right in saying that there was ho actual 
ascertained or liquidated demand until the wasilat w*as determined by the 
decree. But these words follow : Provided thatinterest shall be payable in all 
“ cases in which it is now payable by law.” And that refers their Lordships to 
the state of the law and the practice in India independently of the Statute. 
They have taken some Spains to ascertain what that law and practice has 
been, and have been referred to a number of cases upon the subject. It may 
be enough now to quote a case {Bungmala Chowdkrain, petitioner. Rep. 
Sum. Gas , 195), which is to be found reported in Carrau's Report of 
[661] Summary Oases in the Presidency Sudder Court, of the date of October 
1st, 1650, where certain resolutions were come to at a sittings of all the Judges of 
the Court, and among those resolutions was this : “ Interest on mesne profits 
“ may bo awarded as of course from date of suit in a decree ; when, however, 
“ interest is awarded from an earlier, or from a later date than of suit, special 
“ reasons should be assigned in the decree.” Their Lordships find that this 
resolution has been, to a great degree, acted upon in subsequent cases ; indeed 
there have been subsequent cases in which interest has been given at a date 
prior to the institution of a suit, and their Lordships are far from saying that 
such cases have been wrongly decided. But having regard to the circumstances 
of this case, and among them may be stated the very great delay, which has 
not been thoroughly explained, in the prosecution of this appeal, their Lordships 
think it enough that the plaintiff should have a decree for interest upon the 
mespe profits decreed to be calculated from the commencement of the suit up 
to the date of the decree. The decree will carry interest on the whole amount 
decreed from its date, at the usual rate of 12 per cent. 

They will therefore humbly advise Her Majesty that the decree of the 
High Court be reversed, that the decree of the Principal Sudder Ameen be 
affirmed as to the amount decreed to the plaintiff for mesne profitb, and 
reversed as 1 k) tlie residue ; and that it be ordered that the defendant pay to the 
plaintiff interest on the amount decreed for mesne * profits at the rate of 
6 per cent, per annum, to be calculated from the date of the commencement of 
the suit to the date of the decree of the IxSth February 1861, and that the costs 
in the fivst Court be ascertained and be paid by the parties respectively in 
proportion to the amount to be decreed and disallowed by the decree so to be 
amended, and that the defendant do pay interest ^.t the rate of 12 per cent, per 
annum upon the total amount to be decreed by the decree so to be amended as 
aforesaid, from the date of the decree of the 18th February 1861 to the date of 
realijsation ; that the costs of the appeal in the High Court be assessed 
and ordered to be paid by the parties to that appeal respectively in pro- 
portion to the amounts to be decreed and disallowed by the decree to be 
[ 668 ] amended as aforesaid. And it will be ordered that the respondents do 
pay the costs of this appeal. 

• 

Agents for the Appellants : Messrs. Barrow and Barton, 

Agents for the Respondents : Messrs. Young, Jackson, and Beard. 

t 

As to apowing interest on mesne profits prior to date of suit Jihe following cases may be 
noted Ghufider Boroeah v. Borne Sumo Sioyee, 14 W. B., 161 ; Chowdhrp*Wahed 

42i V, Mussi, Jumaye 19 W. B., 81;^ibee BudVun v. Syud Faeloor Buhmem, 83 W« B. 449. 
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NOTES. 

[ LEGISLATION— INTEREST ON MESNE PROFITS— • 

The Civil Procedure Code defines mesne profits thus — * Mesne profits ’ of property means 
those profits which the person in wrongful posrfbssion of such property actually received, or 
might with ordinary diligence have received therefrom {Code of 187% ; together with intercept 
on such profits {Code of 1882) ; but shall not include profits due to improvements made by 
the person in wrongful possession {Code of 1908), O. 20, r. 12 : — 

(1) Where a suit is for the recovery of possession of immoveable property anfi for rent or 

mesne profits, the Court may pass a decree — , 

{a) for the possession of the property ; 

(6) for the rent or mesne profits which have accrued on the property during a pdtiod 
prior to the institution of the suit or directing an inquiry as to such rent 
or mesne profits ; 

(c) directing an inquiry as to rent or mesne profits from the institution of the 
suit until, 

(i) the delivery of possession to the decree-holder, 

1[ii) the relinquishment of possession by the judgment-debtor with notice to the 
decree-holder through the Court or, 

(iii) the expiration of three years from the date of the decree whichever event 
first occurs. , 

(2) Where an inquiry is directed under clause (6) or clause (c), a final decree in respect of 
the rent and mesne profits shall be passed in accordance with the result of such inquiry. 

II. CASES— 

Followed in (1880) 6 C. L. R. 357 ; (1879) 4 Cal. 882. 

III. INTEREST BY WAY OF DAMAGES PRIOR TO SUIT— 

See (1907) 31 Bom. 364.1 


FULL BENCH. 


• Present : 

Sib Richabd Gabth, Kt.. Chief Justice, Mb. Justice Jackson, 
Mb. Justice Mahkby, Mb. Justice Mitteb, and Mb. Justice Ainsuie. 

• 

[=^2 C.L.R. 891] 

Practice — Appeah to High, Court — “ Decree ** — “ Judicial proceedings* — 

“ Procedure ” — Saving of right of appeal — Act XXIII of 1861 — General 
Clauses Act (Act I of msh s. 6— Act VI of 1871— Act VIII of 1850— 
Act X of 1877, ss. .9, 640, 588, 591, 647—24 and 25 Viet., c. 104, s. 9— 
Letters Patent, 1865, cl. 16, 


In all suits instituted before Act X of 1877 came into force, in which an appeal lay to the * 


High Court under Act VIII of 1859, an appeal still lies notwithstanding the repeal of that 
Act by Act X of 1877 . • 

Per GARTH, C.J.— A suit is a '‘judicial proceeding,” and the words “any proceeding” in 
8. 6* of Act I of 1868 include all proceedings in any suit from the date of its institution to its 


iSlatters done under an 
enactment before its repeal* 
to be unaffected. 


'[Sec. 6 : — The repeal of any Statute, Act, or Regulation shall 
not affect anything done or any offence commijtted, or any 
fine or penalty incurred, or any proceedings commenced before 
the repealing Act shall have come into operation.] 
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tical disposal, and therefore include proceedings in appeal. The word ** procedure ” in s. 3,* 
Act X of 187'i^ has not the same meaning as the word ** proceedings ’’ in the above-mentioned 
section. 

The proceedings in a suit instituted ifefore Act X of 1877 came into force, including a 
s|>ecial appeal if the olS Code allowed one, go on to the end of the suit notwithstai\ding the 
repeal of the old Code. The “procedure”, that is to say, the machinery by wiiich those 
proceedings are conducted, is, after decree, to be that provided by the new Code. 

Per Jackson, J. — The word “ decree,” as defined in Act X of 1877, does not include 
“orders,” either ^original or appellate, upon matters arising in the course of a suit or in 
execution of a decree. 

*'The power of the Hi gh*^ Court to hear appeals from the Civil Courts in the interior is 
regulated by Act VI of 1871. 

L668] Section G of Act I of 18G8 covi'rs procciidings taken in execution of decree which 
have been commenced before Act X of 1877 came into force. 

Per Markby, Mitteu and AlNSLIE, JJ. — Clause IG of the Letters Patent ot 1865 em- 
powers the High Court to hear appeals in all casc-i in which an appeal lay under Act VIII of 
1859. 

The facts of those cases, so far as they aie material, appear* from the 
referring orders. 


No. 360 OP 1877. 

The IMh May, 

Bunjit Singh and others JudgmcJiit-debtors 

V0t‘SUS 

Meherban Koer Decree-holder. I 


Baboo Nogendro Nath Roy for the Appellants. i 

Baboos ^ali Kishen Sen and Joy Gopal Ghone for the Respondent, 

This is an appeal against an order of a District Judge made in an appeal 
arising out of the execution of a decree. The decision of the Lower* Appellate 
Court refusing to allow execution to proceed on account of limitation was 
made ons23rd August 1877. The second appeal was filed in this Court on the 
19th November. The Code of Civil Procedure came into force on the 7th 
October, [this is wrong, it should he the Isi October^ and objection is taken that 
the appeal does not lie. The 3rd clause of s. 3 is in these words Nothing 


• [Soc. O -The enactments specified in the first schedule 
Enactments repealed. hereto annexed arc hereby repealed to the extent mentioned in 
the 3rd column of the same .schedule. 

But when in any Act, Regulation or Notification passed or issued prior to the day on which 
this Code come.s into force, reference is made to Act 8 of 1859, 
aferGncGB in nrevious of 1861 or the “ Code of Civil Procedure ” or to any other 

Act hereby repealed, such reference shall, so far as may be 
^ practicable, bo read as applying to this Code or the corresponding 

part thereof ; 


References in previous 
Acts. 


Saving of procedure in Nothing herein contained shall affect the procedure prior to 
suits instituted before 1st decree in any suit instituted or appeal presented before this Code 
October 1877. comes into force.l 


t Appeal from an order of J. M. Lewis, Esq., Judge of ^hagulpore, dated the 23rd 
August 1877, reversing a decree of Moulvi Mahomed Nuru Hosain, Munsif of Begurarai , 
dated the 17th March 1877. 


1182 



MBHEKBAN KOBB AKD OIHEB CASES [1878] I.L.R. 3 CaJ. 664 

• 

herein contained shall afifect the procedure prior to decree in any suit 
instituted or appeal presented before this Code comes into jprce.” This 
not being an appeal presented before the Code came into force, the excep- 
tion does not apply. There is no provision in the Code tjiat we can 
discover like s. 387 of the repealed Act, VIII of 1859, which ^xpresgly 
saves any right of appeal which any party would have had but for iihe passing 
of the Act. Section 588, Code of Civil Procedure, is not relevant, because 
the order made either in the first or in the second Court was not an order 
under the Code. Any authority of law for such an appeal^ which rested on 
[664] Act VIII of 1859, has disappeared with the repeal of the Act. The 
appeal is, therefore, clearly inadmissible unless it\an be supported by s.»584. 
This section can only apply if the order complained of comes within the 
category of “decrees.” It apparently is not a decree. The point is one of 
considerable importance, and we think it should be ai*gued before a larger 
number of Judges. 

L. S. Jackson. 

L. R. Tottenham. 


No. 2 OF 1878. 

Raj Kumari Dabi Chowdhrani Judgment-debtor 

versus 

Missuram Mundol Decree- holder.’*' 

Baboo Srinath Das for the Appellant. * 

Baboo Gurudas Banerji for the Respondent. 

This is an appeal against an order passed under s. 202, Act VIII of 1859, 
on 15th September 1877. The appeal was presented in November, when Act 
VIII of 1859 had ceased to be^aw, and was replaced by Act X of 1877. 

It is objected that no appeal lies, since s. 588 (5), on which the appellant 
relies, refers to orders passed under the Act of 1877, and not to those unde| 
Act VIII of 1859 ; and that oven if the latter Code of Procedure conferred the 
right of appeal, that right has gone with the repeal of that Act. 

We think it right to refer this matter to be decided by a Pull "Bench to 
which many similar matters have already been referred. 

W. Markby. 

• H. T. Prinsbp. 

Appeal from an order of Baboo Mothura Nath Gupto, Subordinate Judge of Moorshe- 
dabad, dated the 16th September 1877. 
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C6M] No. 26 OF 1878. 


Haran Chunder Chuckerbutti Appellant 

“ , v^sus 

Bbkhal Gbunder Chowdhry and others Bespondents.* ^ 

*• 


Bohoq^Troyluckho Nath Mitter for the Appellant. 

Baboo Durqff, Mohun Das for the Bespondents. 

A preliminary objeotion is raised to the hearing of this second appeal, that it 
is n6t allowed by the Cjpde W Civil Procedure of 1877, under which it has been 
preferred ; and as we understand that other cases involving the same point have 
been referred for decision to a Full Bench, we think it right that this case 
should also be referred. 

The plaintiff obtained a decree against the defendant, the holder of a 
saleable undertenure, for arrears of rent, and, in execution of that decree, 
applied for the sale of the defendant’s moveable property. The defendant 
objected, insisting that the undertenure should first be sold. 

The Court of First Instance held that the undertenure should first be sold, 
and refused to Sell the defendant’s moveable property. 

On an appeal preferred under the now repealed Code of Civil Procedure, 
the District Jud^e set aside this order, holding that the decree-holder could not 
be compelled *‘to execute his decree otherwise than as he wishes, and as in fact 
the law tells him, he should 

The point which we refer to the Full Bench is, whether, under the Code 
of 1877, a second appeal lies against this order. 

W. Markby. 

H. T. Prinsep. 


[6P6] No. 27 OF 1878.* , 

Omur Ali Khan and others Judgment-debtors 

# 

versus 

« Mohamed Sabari Decree-holder. t 

Baboo Nogendro Nath Boy for the Appellants. 

Babbo Juggut Durhbh Basak for the Besponddnt. 

* Appeal from an order of H. T. Sutherland, Esq., Officiating Judge of Baokergunj, dated 
the 5th October 1877, reversing an order of Baboo DurgaChum Sen, Officiating Munsif of that 
district, dated the 17th March 1878. . 

t Appeal Jrom an order passed by E. S. Mosely, Esq., Judge gf Mymensingh, date<} the 
27th September 1877^ affirming an order of Baboo Mohendro Nath Roy, Munsif of Basdfpdre, 
^40.4:014 i.ha lOi.!! JllTlfi 1877. 
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No. 30 OP 1878. 

Kbundkar Mohamed Fousical Islam Judgment-debtor 

verius ^ 

’ • Amirunnessa Bibi Decree-bolder. " 

Baboo Rajendro Nath Bose for tbe Appellant. 

Baboo Kishoi'i Mohun Boy for the Bespondent. ^ 

These appeals are preferred against orders passed on appeal by the District 
Judge under the provisions of Act VIII of 1859, and the appeals have Been 
preferred after the new Oode, Act X of 1877, came into operation. 

The orders confirm the decision of the first Court rejecting applications to 
set aside ex parte decrees under s. 119, Act VIII of 1859. 

The now Code contains no provisions for appeals against orders rejecting 
such application, and no appeal will now lie (1 Cal. Bep., 402), but if the Judge’s 
orders on appeal are considered to be decrees, an appeal will lie under s. 584, 
Act X of 1877. 

• The question is one with respect to which we have considerable doubt, and 
as somewhat similar questions as to the scope of s. 584 are to come under con- 
sideration of a Full Bench, we are desirous of submitting this point to it also. 

[667] Whether s. 584, Act X of 1877, gives this Court# jurisdiction to 
hear appeals from orders passed in appeals, respecting applications for setting 
aside ex parte judgments, such orders having been passed under tbe provisions 
of Act VIII of 1859 ? 

B. 0. Mitter. 

A. T. Macleai^ 


No. 33 OP 1878. 

Loharam Boy Judgment-debtor 

, ’ versus 

Srimonto Ohuckerbutty Decree-holder.! 

Baboo Bhowani Churn Dutt for tbe Appellant. 

Baboo Grish Chunder Chowdhry for the Bespondent. 

This appeal was filed on the 24th January 1878 under the new Oode of 
Civil Procedure. 

The appellant in this Court is a judgment-debtOT. ^ ■ __ 

* Appeal from an order passed by the Officiating Additional Judge of Bajshahye, dated 
the 3rd October 1877, affirming an order of the First Subordinate Judge of that place, dated 
tke 13th March 1876. 

t Appeal from an order of H. B. Lawford, Esq., Judge of Nuddea, dated the 30tb 
November 1877, affirming a decree of Baboo Mohendro Nath Bose, Subordinate* Judge of that 
district, dated the 6th August 1876. 
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The decree-holder sued out execution for possession, mesne profits, and 
costs. The (Subordinate Judge found that he had already received the rents of 
the lands covered by the decree from 1281. He, accordingly, directed an 
enquiry to ^e made as to the amount of mesne profits recoverable for the 
pqriod e^^tending from* Srabun 1269 to the end of 1280. 

In respect of costs he decided that the claim of the decree-holder was correct 
except in respect of Rs. 57-7-4, costs incurred in the High Court, which had 
been paid Kito Court on the 30th March 1875. 

.The judgment-debtor appealed to the District Court. 

„In respect of mesne profits, the Judge states that the decree is silent as to 
the date from which mesne profits are to be calculated ; he holds that as the 
decree provides that the amount shall be determined in execution of decree, 
it is competent to the Court executing the decree to fix the rferiod over which 
the calculation is to extend. He gives a further reason for dismissing [668] the 
appeal on this head,— nam(3ly, that the appellant had not raised the question 
in the Court below. ^ 

In respect of costs, the Judge, after setting out the facts, decided that the 
decree-holder is entitled to the costs claimed and allowed by the first Court. 

The decree-holder was plaintiff in the suit ; he succeeded in the Court’*of 
First Instance and in the first Appellate Court. On special appeal by the defend- 
ant, the judgment of the Lower Appellate Court was cancelled, and the case 
remanded. On^the remand the Lower Appellate Court came to a different con- 
clusion, and dismissed the suit. There was then a special appeal by plaintiff, 
and the High Court reversed the second judgment of the Lower Appellate Court, 
and treating the case as remanded, proceeded to try the regular appeal by the 
defendant as called up from the Court below. 

The original appeal so brought before the High Court was dismissed, and 
the judgment of the first Court was affirmed. 

The decree contains no reference to the costs of the first hearing in the 
High Court, nor to the costs incurred in the Lower Appellate Court after 
remand ; but the Judge is of opinion that as this Court confirmed the original 
decree in favour of the plaintiff, and gave him his costs, it was its intention 
that the plaintiff should recover all the costs of the litigation. 

The first question to be determined is, whether any second appeal will lie 
in this case, or whether the order of the first Court is one falling under cl. O’), 
s. 688, in which consequently a second appeal is barred by the last clause of 
that section. 

As the question of the construction of cl. 0 )» s. 588, has been referred to a 
Full Bench for consideration, we think this case ought to go up at the same 
time. 

W. Ainslie. 

H. T. Prinsep. 
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[669] No. 48 OP 1878. 

Srinatb Baoerji ,.Tadginent-debtor 

versus • 

Troilo'kho Nath Biswas Decree-holder* 

Baboo Jugut Chunder Banerjee for the Appellant. • 

Baboo Hrinath Das for the Eespondent. • , 

We think it right to refer this case to be considered by the Full Be^ph 
together with man/ cases now before it involving the right of appeal under the 
present Code of Procedure. 

The first Court held that execution was barred by limitation. On appeal 
made under Act Vril of 1859, the District Judge of Nuddea set aside this 
order as erroneous. 

The pcfint for consideration is : — Is there the right of a second appeal ? 

It is contended befon3 us that this order does not fall within s. 588, Act 
X of 1877 ; but that it is a “decree” within the definition given in s. 2, and that, 
therefore, a second appeal lies under s. 584. • 

W. MARKUY. 

H. T^Prinsep. 


No. 323 OP 1877. 


Snvendro Nath Pal Chowdhry and others Decree-bolders 

versiis 

Cnunder Cumar Roy and others Judgment-debtors, f 


Baboos Tshowani Churn Dutt and Kali Mohan Das for the Appellants. 

Mr. 11, Bell and Bahoos Unnoda Per shad Banerjee and Bungshee Dhur Sen 

m 

for tbe Bespondents. . 

The appellants, as assignees of a decree, applied under a. 208, Act VIII of 
1859, to execute that decree; but, on 17th August last, that application was 
rejected by the District Judge of Jessore. 

[670] They have now appealed against that order, but between the 
date of the Judge’s order and the filing of this appeal the law has changed.. 
Act VIII of 1859, under s. 208 of which that order was passed, has been 
repealed with the rest of that Act, and is now replaced by s. 232, Act X^of 1877. 
A preliminary objection is taken that there is no right of appeal. 

Now, as the law stood when the order under appeal was passed, we have 
ne doubt that there was no appeal, an d this has been r epeatedly held by this 

’Appeal from an ofter of H. B. Lawford, Esq., Judge of Nuddea, dated the 16th 
December 1877, reversing an order of Biboo Troilokbo Nath Mitter, First Munsif of Bongony. 
t Appeal from an order of 0. A. Kelly, Esq., Judgepf Jessore ,dated the 17th August 1877. 
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Court ; but it is doubtful whether the appeal being presented under the new 
Code, Jill appeal lies (l) by reason of there being no appeal under the law in 
force when the order was passed, and ( 2 ) supposing that this is no bar, whether 
there is aify appeal 4 a) lowed by the Code of 1877. 

• • 

The'first point requires no explanation, but as regards the second point we 
think it right, in referring this case to the Full Bench to be considered with 
numerous other cases of a similar nature, to state the provisions of law bearing 
ont it, and whicfii require authoritative explanation. 

Section 244, ’ Act X of 1877, which corresponds to s. 11 , Act XXIII of 1861 
(now repealed), by introducing in (c) the words “ or their representatives,’' 
seems to contemplate making parties to a decree or their representatives (which 
would inplude an assignee) identical in such matters with which a Court is 
competent to deal when executing a decree. And in s. 588 ij) an appeal is 
allowed against “all orders under s. 244 as to questions relating to t|;ie execution 
of decrees of the same nature with appealable orders made in the coujse of a suit*' 

Therefore, supposing in the first point the answer of the Full Bench is, that 
this case is gefverned entirely by the present Code with regard to the right of 
appeal, and nuite irrespective of there being no appeal under the law in force 
when the order appealed was passed, then it will bo necessary to determine the 
effect of these concluding words in s. 588 (;), which we have italicised, and 
whether they would allow an appeal in the present case. ^ 


W. Markby. 
H. T. Prinsep, 


[67!] Baboo Nogendro Nath Boy for the Appellant in No. 360 of 1877. — 
From s. 244 of the Civil Procedure Code, it appears that certain questions 
arising between the parties to a suit and relating to the execution of decrees 
are to be determined by the Court executing the decree, and not by a separate 
suit. This cfV50 comes under cl. (c) : “ any other questions arising between the 
parties to the suit in which the decree was passed or their representatives, and 
relating to the execution of the decree.” The first part of the section says, that 
“ tlie following questions shall be determined by the order of the Court execut- 
ing a decjfee.” But notwithstanding 1 contend that this order, from which we 
appeal, is an order under s. 584, and is defined in 9 . 2. Section 584 says, 
“ Unless when otherwise provided in this Code or by any other law, from all 
decrees passed in appeal by any Court subordinate to a High Court, an 
appeal shall lie to the High Court.” If I can satisfy the Court that the 
order in this case was a decree, the question is at an end. Clause (c) of 


* [Sec. 244 ; — The following questions shall bo determined by 

1 order of the Court executing a decree and not by separate suit 

^by Court executing decree, jnj^^nely) 

(а) questions regarding the amount of any mesne profits as to which the decree has 

directed inquiry ; 

(б) questions regarding the amount of any mesne profits or interest which the decree has 

made payable in respect of the subject-matter of a suit between the date of insti- 
tution and the execution of the decree, or the expiration of three years from the 
date of the decree ; 

(c) any other questions arising between the parties to the suit in which the decree W|iS 
passed, or their representatives and relating to the execution of the deoree. 

Nothing ^n this section shall be deemed to bar a^separate suit* for mesne profits acquit 
ing between the institution of the first suit and the execution of the decree therein where such 
profits are not dealt with by such decree.] 
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s. 584 says, an appeal may lie if there has been a substantial error 

or defect in the procedure as prescribed by this Code or any dfcher law, 
which may have produced error or defegt in the decision of the case upon 
the merits.” The word ** case” is used in s. 372 of the old C%de. The 
2nd section defines “ decree ” to mean “ the formal order of the Court inVhich* 
the result of the decision of the suitor other judicial proceeding is embodied.” 

“ Other judicial proceeding ” in this definition would, primd facie, include 
proceedings in execution arising between the parties to a suit in executing 
the decree. [GahTH, C.J. — An order merely ascertaining the dfmount whioh 
the judgment says shall be given to the plaintiff is*not part of the decree^l 
My contention is, that all orders under s. 244 are decrees. The formal order 
of the Court embodying the determination by the Court of questions arising 
under that section is a decree within the meaning of the Code. That appears 
from s. 588. Appeals lie from the orders mentioned in els. (a) to {tX, which 
are interlocutory orders made in the course of a suit. Then cL ij} says that 
appeals shall lie irom “ orders under s. 244 as to questions relating to the exe- 
cution of decrees of the same nature with [672] appealable orders made in 
the course of a suit.” [JACKSON, J. — Do not the framers of the Code intend 
to distinguish between orders ” and “ decrees They say that a person 
having an order capable of execution shall be considered a decree- 1 Polder. That 
would have been unnecessary if an order was a “ decree ”.l It appears that 
all persons who have orders in their favour entitled to execution are decree- 
holders. The word “ decree- holder ” is defined to mean “any person in whose 
favour a decree or any order capable of execution has been made.” That 
moans something more than the holder of a decree. The intention of the 
Legislature evidently was, that “ decrees,” as defined in s. 2, should include 
orders under 8. 244. I contend that whenever a question arising between 
parties in the course of execution proceedings is determined, such orde!* is 
appealable. There were appeals under the old Code. If the order of the lower 
Court was a decree, then, even if the order of the Lower Appellate Court is taken 
as a remanding order, there is an appeal under cl.,{7^) of s, 588. 

Many important points arise in the course of execution proceedings, and it 
must have been the intention of the Legislature to allow an appeal. Act VI 11 
of 1859, » 372, was not very clear, but in Mahomed Honsein v. Sheikh Afznl 
Ally (Marsh, 296), it was held that an appeal would lie. Sir H. PEACOCK 
says : — “ It has been very properly urged by the vakeel in support to tliy special 
appeal, that, unless a special appeal will lie, there is no remedy against errors 
or defects in law in decisions passed by the first Appellate Court, inasmuch as 
s. 11 (of Act XXIII of lH6l") expressly provides that the (juestions therein 
mentioned shall be determined by the Court executing the decree and not by 
regular suit, and allows an appeal from the order passed. Now, difficult points 
of law may arise in the execution of a decree. ” Section 11 of Act XXI IJ of 
1861 has been re-enacted in s. 244, and the same reasons are now applicable. 
Even if it is held that this order is not a decree within the Code, an appeal ^ 
will lie under the last clause of s. 589, which provides, that “ when an appeal 
from any other order is allowed by this [673] chapter, it shall lie to the Court 
to which an appeal would lie from the decree in the suit in relation tef which 
such order was made., or when such order is passed by a Court (not being a 
High Court), in the exercise of appellate jurisdiction, then to the High Court.” 
Tlfese words are wide enough to include orders made for the first time in 
appeal as in this case.® Even if there is no appeal under the new law, there 
has been a sufficient saving under the last clause of s. 3, corresponding with 
s. 307 of Act VIII of 1869. 
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Baboos Kali Kishen find Joygoyal Ohose for the Besppndents. — In the 
Code there are distinct provisionr^ as to when decrees are to be recorded ; 
there are also provisions applicable^ to framing appeals from the first Court 
and second Court. « Sections 205 and 206 show that, in a suit after judgment 
•has bSen pronounced, a formal decree is to be drawn up. There is ‘ho provi- 
sion for*framing decrees with respect to execution-proceedings ; they are dealt 
whth as jipplications. Section 647* refers to miscellaneous proceedings. In 
these cases no formal decree is recorded ; judgment is given, and a certificate 
granted, f Ja*ckSON, J. — The final order in a certificate case would be the 
dpcree ; the proceedings Are to be conducted as nearly as possible according 
to the Code. AlNSLIE, J. — Can you execute an order?) A holder of a 
decree applies to the Court to enforce it under the Code ; there is no provision 
for executing an order. The order of the District Judge is not a decree. 
The provisions as to execution-proceedings up to final execution are contained 
in the first part of the Code. Appeals come under a different part; there 
is no provision for recording decrees in matters of execution, and the 
distinction between decrees and orders is preserved throughout the Code. 
Section 230 provides that execution shall be taken out by the decree-holder, 
and orders are then passed. Sections 212 and 244 show that the distinction 
between dectees and orders is kept up. The Act provides for appeals from 
decrees and appeals from orders. There is no provision for an appeal from an 
order of this nature, and unless it is held to be a decree, no appeal lies. It has 
been contended that the last clause of s. 3 re-enacted s. 387 of the old Code. 
We submit [ 674 ] that the Legislature intended to give only one appeal, and 
did not intend t^o give a special appeal in miscellaneous matters ; and there- 
fore that the provisions of s, 387 as to special appeals were omitted intention- 
ally. This intention is further shown by s. 588, which provides that the 
orders passed in appeal under it shall be final. 

Baboos Bhowani Chtirn DiUt and Kali Mohun Das for the Appellants in Suit 
No. 323 of 1877 contended, that an appeal lay under ss. 540 and 588, cl. (;)♦ 
of Act X of 1877 ; and that Hhe appellants were “ parties to the sui^,” and 
therefore had the same rights of appeal as their vendors. They referred to 
AbidunnissomKhaioon v. ^mirunnissa Ehatoon (1. L. B., 2 Cal., 327 ; S.C., L. E. 
4 I. A., 66) and Huro Lall Dass v. iSoojatvut Ali (8 W. R., 197). 

Mr, H, Bell for the Respondents. — The case is concluded by Sooba Bebee 
v. Fukurunnissa Bequm (1 Cal. Rep., 331), where it was decided that the 
alleged,* but not proved, transfer of a decree does not constitute the alleged 
transferee a party to the suit merely by his applying for execution of the 
decree. 

The other oases were not argued. 

The Opinions of the Full Bench were delivered by 

No. 360 OP 1877. 

Garth, G, J • — I think that the special appeal in this case is preserved to 
the appellant by s. 6 of Act I of 1868, which is in these words : — “ The repeal 
of any Statute, Act, or Regulation shall not affect any proceedings commenced 
before the Repealing Act shall have come into operation.” 

• [Sec. 647 The procedure herein prescribed shall be followed, as far as it can be made 
applicable in all proceedings in any Court of civil jurisdiction other than suits and appqp*l8. 

The High Court may, from time to time, make rules to provide for the admission, in such 
proceedingsf of affidavits as evidence of the matte^p to which such affidavits respeoifiTely 
relate ; and such rules^ on being published in the local official Gasseite, shall have the force 
of law.] • 
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It was held, by a Full Bench of the Bombay High Court in the case of 
Batanchand Shrichand v. Hanmantrav Shivbakas (6 Boro. H. Cf. flip., 166) 
that a suit is a judicial proceeding, and that the words “ any proceedings ’* in 
the above section included all proceedings in any sui^from the date of its 
institutten to its final disposal ; and, therefore, included proceedings^ in appeAl. 

[673] I quite agree in that view of the section. This suit was instituted 
before the new Civil Procedure Code came into operation ; and I consider that, 
by* force of the above section, the proceedings in this suiA, including, the 
special appeal, which is an essential part of those proceedings, are to go on to 
the final end of the suit, notwithstanding the repeal of th« old Code, * 

There is nothing in the new Code, as far as I can see, which militates 
against this view. 

Section 3 certainly provides that “ nothing contained in the ne w*Code sh all 
affect the procedure prior to decree in any suit instituted before that Code 
comes into force and the reaaonable inference from these words is, that the 
new Code is to affect the procedure after decree in any such suit. 

But I do not read the word procedure ” in this section as meaning the 
same thing as the word “ proceedings ” in s. 6, Act I of 1868. 

The proceedings in any suit commenced before the new Code comes into 
operation are to go on as before, including a special appeal, if the old Code 
allowed one ; but the “ procedure,” w^hich I understand to mean the machinery 
by which those proceedings are conducted, is, after decree, to be that which is 
provided by the new Code. 

If there is no machinery provided by the new Code in case of a special 
appeal like the present, the old machinery must be used. * 

I am aware that, in the case of Franiji Bofnanji v. Hormasji Barjorji 
(3 Bom. H. 0. Eop., 49), the w^ord “ procedure ” is used by Sir R. CoucH in a 
morefextended sense ; but the decision in that case did not depend, as it seems 
to me, upon the meaning of the word “procedure.” 

• 

The question Inhere was whether, by the Charter of 1865, the right 
of appeal to the High Court, which was given by the previous Charter 
of 1862, was taken away ; and (whether that was or was not properly 
called an alteration in the procedure) the Court held, and T think yer% properly, 
thattheright of appeal to the High Court was td.kon away by the Charter of 1865. 

[676] At the time when that case was decided, Act I of 1868, the General 
Clauses Act, had not Ifeen passed ; and, therefore, the effect which s. 6 of that 
Act might have upon proceedings in any pending suit was not considered. 

The only other provision in the new Code to which I think it necessary to 
refer is s. 591, which enacts that, “except as provided in Chapter XLIII, no 
appeal shall lie from any order passed by any Court in the exercise of its 
original or appellate jurisdiction.” But’ this provision appears to be clearly 
p) 08 pective. The appeals all )wed by Chapter XLIII are only appeals from 
orders made ujider the new Code ; and the whole of the chapter, as it^seems to 
me, is intended to apply only to future orders to be made under the new Code. 

I am, therefore, of opinion that this appeal should be admitted. 

This decision will govern the other cases numbered 2, 26, 27^ 33, and 48 
of 1878, which are also referred to us, and which depend upon the same 
principle. 
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In all the above cases, tbei^efore, I consider that the appeals should be 
admitte# 

In No.<323 of 1^77 no appeal wfeuld have been allowed under the old 
Code ; and as the new Code does not confer any right of appeal in such a case, 
the appeal must be dismissed with costs. 

Jaokson, J.- The difficulty in these cases generally has arisen from the 
repeal of tlie Act, under which they would have been cognizable, without the 
simultaneous enactment of any provision saving the right of appeal ; and it has 
beep proposed to get over the difficulty by putting some force on the word 
“ decree ” as defined in the Code. A good deal of discussion has also arisen 
upon the terms of the last clause of s. 3. 

The appeal given by s, 58B of the present Code applies to orders made 
under the Code and to no others, and the finality given by the same section 
to appellate decisions of that nature is confined to orders passed jn appeals 
under that section. » 

The word “ decree ” cannot, in my opinion, include orders, either original 
or appellate, upon matters arising in the course of a suit or in execution of the 
decree. • 

[877 J The decision of the Appellate Court on an appeal from the original 
decree is, in truth, the result of the decision of the suit by that Court, and, 
therefore, comes at once within the definition of a “ decree.” 

The judicial proceedings referred to in the same definition are, I think, 
those provided for in s. 647, " and are altogether outside regular suits. 

Th adopt any other interpretation, and to hold that judicial proceedings 
in the definition clause include proceedings in a suit before or after decree, 
would be, in my opinion, to introduce needless and extreme confusion into the 
provisions of the Code. 

The difficulty created by s. 3 arises mainly from the use of the ambiguous 
word “ proced^ire,” wliich evidently has two senses, and is employed in this 
very Code sometimes in one and sometimes in the other sensh. In one of the two 
it includes all the remedies or modes of relief to which a suitor is entitled; and in 
the other it denotes merely the steps which are to be taken by the Court or its 
officers ip^ascertaining the rights of litigants, in putting them into possession of 
that which is found to be their due, in conducting its own proceedings or enforc- 
ing its own decisions. The embarrassment which has arisen entirely dis- 
appears if we limit the wwd “procedure ” to that meaniog which, I apprehend, 
it was intended to bear, and generally does bear in most places whereit occurs 
in the Code, viz., the rules of practice whereby “ rights are effectuated through 
the successful application of the proper remedies.” 1 conceive that the Code 
is chieffy meant to contain as complete a collection as possible of those rules, 
&hd that, although we find in it here and there declarations as to those cases in 
which appeals shall or shall not lie, this is done for the sake of convenience and 
not because those provisions form a part of procedure strictly so called. Those 
declarations govern the cases to which they are expressly applicable, and as to 
othet oases they will depend either on the words of actual preservative enact- 
ments, ox on the general principles applicable to the retrospective force of Statutes. 
If this be so, it fallows that the last clause of s, 3 taken by itself has realfy 
no effect upion this question, but relates only ^o the applibation of the ruleS* of ' 

' • £Sec. 647 4 ?. u. supra l.L.B. 3 Cal. 673.] 
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practice [678] contained in the Code. We cannot, I think, nor is it necessary 
that we should, rely for the purposes of this case on cl. 16 of the Leitere Patent 
of 1865. In the first place, it seems to me that the 16th clause only gave juris- 
diction in the sense of enabling the High Court to try^the appeals lawfully 
coming before it, which is, in my opinion, a very different thing from aA enact- 
ment conferring on the subject a right of appeal. But in the seconof place, by 
the 44th clause, the Letters Patent are expressly made subject in all particulars 
to the legislative powers of the Governor-General in Council, and subsequently 
the Indian Legislature has, by Act VI of 1871, declared in s. 21, that “ appeals 
from the decrees and orders of District Judges and Additional Judges shall, when 
such appeals are allowed by law, lie to the High Court." And by s. 22, that 
“ appeals from the decrees and orders of Subordinate Judges and Munsifs shall, 
when such appeals are allowed by law, lie to the District Judge, except where 
the amount or value of the subject-matter in dispute exceeds Rs. 5,000, in which 
case the appeal shall lie to the High Court.” That the limiting words when 
such appe£||j8 are allowed by law ” extend to the latter part of the sentence, I 
cannot doubt, either on grounds ^f grammatical construction, or with reference 
to the reason of the thing ; and thus, by the enactment oi a competent Legis- 
lature, the power of hearing appeals given to the High Court is expressly 
restricted to those cases in which an appeal is allowed by an^’ law in force. 
But even without this express enactment the result, in my opinion, would have 
been the same. I have already observed on what seems to me the distinction 
between enabling a Court to hear appeals and conferring on parties the right of 
apoeal. But with reference to my second reason for thinking the clause in- 
operative, it has been pointed out that the Court is there directed to exercise 
appellate jurisdiction in such cases as are subject to appeal to the said High 
Court by virtue of any laws or regulations now in force ; ” and it is suggested 
that these latter words validly confer an appellate jurisdiction in such casfts till 
the jurisdiction is expressly taken away. ] attach no weight to the word ''now,'' 
as it seems to me purely descriptive, having reference to the jurisdiction to be 
exercised r679J at the moment wherj the new Letters Patent were published. I 
presuiee that if any Act allowing appeals to the High Court had been repealed 
on the Ist January 1866, this Court could not have heard such appeals if present- 
ed after the publicatiqp of the Letters Patent, although the case had been subject 
to appeal. by a law in force on the 28th of December 1865, the date which the 
Letters Patent bear. My opinion, therefore, is, that the power of this Court 
to hear appeals from the Civil Courts in the interior (inseparable from the rights 
of parties to prefer the appeals) is now regulated by Act VI of 1871. * 

In my opinion, howevef, w^e may safely adopt, and for the sake of obviat- 
ing hardship and injustice we ought to adopt, the construction which the High 
Court of Bombay has put on s. 6, Act I of 1868, in liatanchand Shrichand v. 
Hanmantrav Shivbakas (6 Bom. H. C. Rep., 166, 168), and we ought also 
to hold that it wdll cover specific proceedings taken in execution of a decree 
which have been commenced before the Code came into force, — that is,, 
before the repeal of Act VIII of 1859 became operative. By making this 
use of the 6th section of the General Clauses Act and by taking the view 
which I have taken of the effect of s. 3, it seems to me that all difficulty is 
avoided. The provisions of the Code will then have no retrospective effect so 
as to injure any right of action or right of appeal existing at the time when the 
Code came into effect; at the same time that the procedure as intended by the 
Legislature, will come #into force with all its incidents in every case at the time 
indicated, r-that is to say, (l) the procedure in suits instituted after the Code 
came into force will be wholly subject to its provisions ; (2) the procedure in 
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suits commenced before it came into force and pending at that time will be 
regulated by the previous luw up to decree, and by the Code after decree ; and 
(3) the procedure after decree in suits determined before the Code came into 
force would’ thereafter be governed entirely by the Code as to new proceedings, 
but not‘*a8 to proceedings already commenced, which, according to the view now 
suggested', are specially [6B03 protected by Act 1 of 1868. With these indica- 
tions of ray own reasons, I concur in the proposed decision in the several 
appeals before us. 

No. 323 OF 1877. 

Markby, J. (Mitter** J., concurrhig). — This was an application under 
s. 208 of Act VII J of 1859 by the purchaser of a decree to be allowed to execute 
the decree. The application was rejected by the District Judge on the 
17th August 1877. 

The appeal to this Court was presented on the 12th of November 1877, 
that is, after the new Code came into force. 

No appeal will lie against this order under s. 588, which only applies to 
orders made under the new Code, which this order certainly was not. 

If, therefore, the appeal lies under the new Code at all, it must lie as an 
appeal from an original decree under s. 540, which applies to decrees made 
under the old Code as well as to decrees made under the new. 

The question, tlierefore, is, whether the order of the lower Court was 
a " decree ” within the meaning of s. 540. 

By s. 2 “ a decree means tlie formal order of the Court in which the result 
of thfi decision of the suit or other judicial proceeding is embodied.*’ 

By “the result of the decision of the suit *’ we understand to be meant the 
order of the Court granting or refusing that, or some part of that which the 
suit was brought to obtain. 

By “oth^ judicial proceeding ** we understand to be meant not the result of 
a judicial proceeding of any other kind whatsoever, but of a judicial proceeding 
which does not arise out of a suit such, for example, as proceedings other 
than suits to which by s. 647 the Procedure Code is made, as far as it can 
be, applicable. 

^ No doubt, the words “any other judicial proceeding” are capable of 
receiving a wider construction. Almost every ordero. of a Court of Justice 
embodies the result of a judicial proceeding; and an order made on appeal 
always does so. Moreover, in ordinary language, an order made on appeal is 
called a decree. 

But in the definition itself, we have an indication that this was not the 
intention in the fact that “ an order on appeal [681] remanding a suit for 
re-trial ’* is declared to be not within the definition. This we take to be an 
example or illustration, not an exception. If the wider construction of the 
words “ any other judicial proceedings*’ were intended by the Legislature, a 
remand would have come within the definition, because it cannot be denied 
that an order of that natuie, though it does not embody the results of the 
decision qe^the $uit, clearly embodies the result of the decision of the q^peal^ 
It declares that the result of tlie appeal is that the suit must be zpmanded for 
' re-trial. • 
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Again, it is evident from a comparison of Chapters XLl and XLTl with 

Chapter XLIII that the Legislature intended in the last-mentioned chapter to 
provide for appeals against “orders'* which are not “ decrees." But many of 
4ih0se “orders” would he “decrees" if we were to adopt the wider construction of 
the words “ any other judicial proceedings " as mentioifed above. Because, 
under this wider construction, an execution-proceeding, or a proceeding taken 
under s. 258 to compel a decree-holder to certify, or under ss. 311 and^l2 to set 
aside a sale, or in an insolvency matter under ss. 351, 352, 353, pr 357, or 
proceedings under Chapters XXXIV and XXXV, would be included within the 
words “ any other judicial proceedings;" and orders referred io in clauses'^), 
(A:), (w), (7i)» and (r) of s. 588 would be “ decrees " «vithin tbedefiniticn of tybat 
word as given in s. 2 of the Act. But a comparison of the chapters mentioned 
above clearly shows that that was not the intention of the Legislature. 

Furthermore, if we were to adopt the wider construction of the words 
“ other judicial proceeding " in s. 2, we should have to give the same construction 
to the words “ proceedings other than suits and appeals" in s. 647 of the Code. 
In this view of s. 647, the provisions of ss. 649 and 650 would be wholly 
unnecessary, for the matter dealt with by the last two sections would have 
then been already provided for by s. 647. 

These are some of the considerations which lead us to adopt the con- 
struction of the words “ any other judicial proceeding" which we have adopted. 

The appeal in this case, therefore, does not lie either under s. 540, or 
8. 588 I of Acf X of 1877, and there is no provision [688] in any other Act, 


[Sec. 640 : — Unless when otherwise expressly provided in this Code or by any ether 
law for the time being in force, an appeal shall lie from the 
decrees, or from any part of the decrees, of the Courts exercising 
original jurisdiction to the Courts authorised to hear appeals 
from the decisions of those Courts.] 
f [ Sec. 588 : — An appeal shall lie from the following orders 
under this Code and from no other such orders^: — 


Appeal to lie from all 
original decrees, except 
when |xpressly prohibited • 

Orders appealable. 


(a) Orders under sdbtion 20, staying proceedings in a suit, 

[b) Ciders under section 82, striking out or adding the name of any person as plaintiff 

or defendant, 


(c) Orders under section 44, adding a cause of action, 

(d) Orders under section 47, excluding a cause of action, 

(e) Orders rejecting or returning plaints under section 53 clause (d), or section 54, clauses 

(b) and (d), or section 57, clauses (b) & (c), * 

(f) Orders rejecting applications under section 102 (in cases open to appeal) for an order 

to set aside the dismissal of a suit, 


ig) Orders under section 120 where a party fails to appear in person, 

(/i) Orders under section 368 for attachment of property, 

(i) Orders under section 176 where a party refuses to give evidence or produce a document 
called for by the Court, ■ 

('*) Orders under section 244, as to questions relating to the execution of decrees, of the 
same nature with appealable orders made in the course of a suit, 

(fc) Orders under section 268 compelling'deoroc-holders to certify, * 

(l) Orders under section 261 as to objections to draft-conveyances or draft-endorsements, 

(m) Orders under section 312 for confirming or setting aside a sale, 

* (n) Orders in insolvency matters under section 351, 352, 863, or 357, 

(o) Orders rejecting Spplioations U[^der section 870 for dismissal of the suit, 

(p) Ordihi disallowing objections under section 872, 
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of which we are aware, under which it can be brought. There is no provision 
of Act Vlfl of 1859, or pf Act XXIJI of 1861, applicable to such a case. 
Section 11 of Act XXllI of 1861 comes nearest to it, but it has been frequently 
held that l^is section does not applj^to a proceeding under s. 208 of Act VIII 
o/ 1859( Nor can the appeal lie under cl. 16 of the Letters Patent pt 1665. 
The claus^e only empowers this Court to hear appeals in such cases as were 
subject to appeal to the High Court by virtue of any laws or regulations then 
in force. ^But this only throws us back again upon the old law, which, as we 
have said, does ^uot provide for an appeal in such cases as this. 

< In our opiniont therefore, n# appeal lies in this case. 

No. 360 OF 1877. 

This was an application to execute a decree for possession of land and 
costs. The Subordinate Judge, on the 7th March 1877 held that the execu- 
tion was barred by limitation, and rejected the application. The District 
Judge, on the 23rd August 1877, held that the execution was not barred, and 
ordered execution to issue. 

On the 19th November 1877, the judgment-debtor presented an appeal to 
this Court. 

For reasons already stated, no appeal can lie against the order of the Lower 
Appellate Court either under s. 588 of the new Code, or under s. 584. 

There was, however, a right of appeal to this Court against the order of 
the Lpwer Appellate Court at the time when that order was made under Act 
XXIII of 1861, s. 11, which had not then been repealed ; and though this Act 
was repealed when this appeal was presented, and though there is no provision 
in the new Code under which an appeal can lie in this case, there is still 
nothing in the new Code which expressly prohibits such an appeal. The prohibi- 
tory words in the first and last clauses of s. 588 do not apply to the onier of 
the Lower Appellate Court in this case, inasmuch as that order was made before 
the new Code came into force ; and those prohibitions are not retrospective. 

[683] If the appeal in this case is taken away at all, it is taken away by 
the repeal of Act XXIII of 1861, which formerly gave an appeal in this case. 
But we think that, notwithstanding the repeal of Act XXIII of 1861, this 
Court is empowered to hear, and ought to hear, this.appeal under the provisions 
of cl. 16 of the Letters Patent of 1865. * 

That section provides that this Court ** shall be a Court of Appeal from the 
Civil Courts of the Bengal Division of the Presidency of Fort William, and 
from all other Courts subject to its superintendence, and shall exercise appel- 


(a) Orders as to inter-pleader suits under sections 473, 475, or 476, 

(r) OrSers under sections 479, 480, 481, 485, 492, 493, 496, 508, 

(s) Orders under section 514 superseding an arbitration, 

U) Orders under section 518 modifying an award, 

(u) Orders under any of the provisions of this Code imposing fines, or for the imprison- 

ment of any person, except when such imprisonment is in execution of a decree, ** 

(v) Kefusalfl und^v section 658 to re-admit or under section 560<o re-bear an appeal*^ ; 

Ordeta under aeotion 562 remanding a case. ^ ^ 

Th# otdM pBMed in appea^ under this section shall be final.] 
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late jurisdiction in such cases as are subject to the appeal to the said High 
Court by virtue of any laws or regulations now in force/* • 

We think this clause is in itself a sifflicient authority^ to this Oburt to hear 
this aprppal. It is not probable that the Legislature intended to takeiaway«a 
right of appeal which existed, though it had not been exercised, when Act X of 
1877 was passed. Had they intended this, they would, we think, have used 
express words for the purpose. • 

• • 

No doubt, the Supreme Legislature has power unde^ s. 9 of the 24 and 
25 Viet., c. 104, to take away from this Court the powers conferred by cl. 1^ of 
the Letters Patent ; and by s. 588 of the new Code it has taken away a large 
portion of those powers, but, in our opinion, not in this instance. 

It is said that cl. 16 of the Letters Patent only gives the power to hear 
appeals, whereas Act XXIII of 1861, which gives the right of appeal, is 
repealed, and that, therefore, the appeal no longer lies. 

. With great deference, it seems to us that so long as the power to hear the 
appeal remains, that is sufficient ; and that the power of a Gpurt to hear an 
appeal carries with it, as a necessary consequence, the right to an appellant to 
present to that Court a petition of appeal. 

If, as very often happens, the power to hear the appeal and the right of 
appeal is given by one and the same provision, then the repeal of that provision 
would destroy the appeal altogether ; but here there are two wholly independent 
provisions, one of which is untouched, and which is alone sufficient to enable 
us to hear this appeal. • 

We think, therefore, that this appeal should be heard. 

• [684] No. 2 OP 1878. 

This was an application to execute a decree by wiiich it wfls ordered that 
the judgment-debtor should execute a lease. The judgment-debtor objected 
that she ought not to be made to execute the lease, and that execution of the 
decree was barred by limitation. The Subordinate Judge, on the 15th 
September 1877, overruled these objections and ordered the lease to executed. 

An appeal to this Court was presented on the 2nd January 1878. 

For reasons alrea*dy stated in Miscellaneous Regular Appeal No. 323 of 
1877, no appeal lies to this Court against that order under Act X of 1877, But 
as the law stood when the order of the Lower Appellate Court was made, an 
appeal against it lay to this Court under Act XXIII of 1861, s. 11. In our 
opinion this Court is still empowered to hear this appeal under cl. 16 of the 
Letters Patent of 1865. Wo have given our reasons for this conclusion in thS 
case No. 360 of 1877. That reasoning is applicable to this case ; and we think 
this appeal ought to be heard. • 

No. 26 OP 1878. 

• In this case the decree-holder had obtained a decree for rent ; the decree- 
holder desired to att^h the moveable property of the judgment-debtor. The 
judgment-debtor insisted that the decree-holder was bound first to execute 
the decree against the tenure. The Munsif^ thought the decree-holder was 
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bound to take that course, and on 17th March 1877 refused to execute the 
decree against the moveable property of the judgment-debtor. The decree- 
holder, on the 6th of April 1877, appealed to the District Judge, who, on the 
5th October 1877, set aside the Mudsif's order, and ordered execution against 
the mof/eable property to issue. On the 4th January 1878, the judgmept-debtor 
presented* a petition of appeal to this Court. 

For .jreasons already stated in Miscellaneous Begular Appeal No. 823 of 
1877, no appeal can lie to this Court in this case under Act X of 1877. 

I ^ 

, It, however, lbmain»'to consider whether, although no appeal lies against 
the order of the Lower Appellate Court under the [685] new Code, the right of 
appeal, which undoubtedly existed before the new Code came into operation, has 
been thereby taken away. 

The appeal was given by Act XXIII of 1861, s. 11, and there are only two 
modes by which the appeal so given can have been taken away,~(l) by the 
repeal of that Act ; (2) by the prohibitory words of the first and last clauses of 
s. 588. 

Act XX^II of 1861 is repealed by the new Code, s. 3, with the proviso 
that “ nothing herein contained shall affect the procedure prior to decree in any 
suit instituted or appeal presented before this Code comes into force.'* 

Act I of 1868, 8. 6, also provides, “ the repeal of any Statute, Act or 
Begulation shall not affect anything done or any offence committed, or any fine 
or penalty incurred, or any proceedings commenced before the Bepealing Act 
shall have come into operation." 

the repeal, therefore, of Act XXIII of 1861 is subject to these two provisos. 

The proceeding before the Lower Appellate Court, — that is, the appeal of 
the decree-holder from the decision of the Munsif, was commenced by the 
petition of appeal, dated the 6th April 1877. It was, therefore, cominenced 
before the Bepealing Act came into operation. It appears to us, therefore, that» 
in consequence of the second of the above provisos, the repeal of Act XXIII of 
1861 4oes not “ affect " that proceeding. 

Thi% being so, there was, at any rate, so far no difficulty in the Way of 
the Lower Appellate Court-* making its order on October 5th under the old Code, 
for though that Code was then repealed, yet, foj: the purposes of the appeal 
then pending for decision before the Lower Appellate Court, the old Code still 
remained in force. 

The question, however, still remains whether the order of the Lower 
Appellate Court ought to be considered as, in fact, made under Act XXIII of 
1861, or under the new Code. This must be determined in order to see whether 
*or no the case falls within the prohibitions contained in the first and last 
clauses of s. 588, 

• 

On the whole there is, we think, nothing in Act X of 1877 which compels 
us to say that the order of the Lower Appellate [6863 Court was made under 
the new Code ; and as, for the purposes of the appeal in the Lower AppellaJ/e 
jCouri Act XXIH of 1861 was in force, we think that tjjae order of the I^wer 
Api^ate t^urt ought to be considered as, in fact, made under that Aot* knd 
not under t^he new Code. ^ 
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> 

The prohibitory words, therefore, of s. 588 do not apply to this case. 

If these prohibitory words do not apply, then, as already shown in Mis- 
cellaneous Special Appeal No. 360 of 1877* this Court is empowered to hear this 
appeal ijinder cl. 16 of the Letters Patent of 1865 ; and we >hink, therefore, that 
this appeal ought to be heard. * ' 

4 

The remaining four cases all stand upon the same grounds, as will appear 
from the following statement of facts. 

No. 27 OF 1878. 

In this case certain persons presented a petition to a Munsif under s. 119 
of Act Vlll ot 1859, alleging that there had been an ex parte decree against 
them, and praying that this decree should be set aside and the suit heard. 
The Munsif, on the 19th June 1877, rejected the application. 

• 

The petitioners appealed, and the Officiating District Judge, on the 27th 
September 1877, rejected the appeal. 

The petitioners then, on the 31st January 1878, presented a second appeal 
to this Court. 

An appeal agajnst the order of the Lower Appellate Court lay to this Court 
under ss. 119 and 372 of the former Code of Procedure. 


No. 30 OF 1878. 


In this case a decree-holder applied for execution of a decree obtained 
ex parte, Tlie judgment-debtor then put in an application under s. 119, praying 
that the judgment should be set aside and the case heard. On this he was 
sumnffoned by the Subordinate Judge to appear personally. He did not attend, 
and having given no evidence in support of his application, it was dismissed on 
the 15th March 1876. The judgment-debtor, on the 26th April 1876, appealed, 
and on ^he 3rd October 1877, the Officiating District Judge dismissed the 
appeal. * 

[6873 On the 31st January 1878 the judgment-debtor presented* a second 
appeal to this Court. 


This appeal woulS lie under the provisions of ss. 119 and 372 of Act 
VIII of 1859. 


No. 33 OP 1878. 


The decree-holder in this case had obtained a decree for possession^ 
mesne profits, and costs. He applied for execution, and the Subordinate Judge 
on the 5th August 1876, ordered that he should recover mesne profits from 
Srabun 1269 to the end of 1280 ; and certain costs, which were specifled. 

The judgment-debtor, on the 10th August 1877, appealed to the District 
J\idge, complaining against the order of the Subordinate Judge, both as to 
mesne profits and GC>sts. The District Judge, on the 30th November 1877, 
dismissed the appeal. 
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On the 31st January 1878 the judgment-debtor appealed to this Court. 
This appeal would lie under the provisions of s. 11 of Act XXIII of 1861. 


No. 48 OP 1878. 

In this case the decree-holder had obtained a rent-decree for money on 
the, 16th Septeaiber 1871. On the 18th July 1876 he applied for execution. 
The Subordinate Judge, op the 14th December 1876 held that execution was 
barbed by s. 58 of Act* VIII of 1859. On the 13th January 1877, the 
execution -creditor appealed to the District Judge, who, on the 15th December 
1877, reversed the order of the Subordinate Judge and ordered execution to issue. 


The judgment-debtor, on the 25th February 1878, presented a petition of 
appeal to this Court. * 

This appeal would lie under s. 11 of Act XXIII of 1861. . 

f 

The question in all these last four cases is precisely the same, — namely, 
whether the provisions under which these appeals were formerly given being 
repealed, the appeals will lie now, the repeal of those provisions notwithstanding. 

For the reasons stated in Miscellaneous Special Appeal No. 360 of 1877, 
and Miscellaneous Special Appeal No. 26 of 1878, we 1688] think this Court 
is sti[l empowered to hear these appeals, and that, therefore, these appeals 
ought to be heard. 


In dealing with these appeals we have not given to s. 6 of Act I of 1868 
so wide an application as the Chief Justice and one other of the learned J^udges 
are disposed to do. It seems to us that dithculties may arise if we give that 
section too wide an operation. We prefer, therefore, to admit these appeals on 
another ground upon which they seem to us admissible, reserving, for the 
present, the consideration of the exact limits of application of s. 6 of Act I of 
1868 to tjpe new Code of Procedure. 

Ainslie, J. — I concur with my learned brothers, Markby and MiTTER, 
JJ., in thinking that, in all cases in which an appesd lay under Act VIII 
of 1859, the right of appeal is saved by the 16th clause of the Letters Patent. 

This disposes of all the appeals before us excepting No. 323. The order 
^n this case was made under s. 208, Act VIII of 1859, and was not open to 
appeal. The matter dealt with by the order is now governed by s. 232 of the 
present Code. Beading s. 588, cl. (j), with cl. (p), an order made under s. 233, if 
in favoup of the assignee of a decree, is appealable as an order ; but s. 588 only 
applies to orders made under the Code, and s. 591 bars any appeal from an 
order not provided for by s. 588. 

f 

I, theiEisfore, concur in rejecting Appeal J^o. 323, aifd in admitting aMf the 
others befote us. > 
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NOTES. 

[INTERPBETATION OP STATUTES— EIGHT OP APPEAL«UNDER 

REPEALEP ACTS. 

1. THd HEAONOTE— 

Ah the headnote is uot clear, wo state below the propositionR dealt with by these 

1. The Code of Civil Procedure, 1877, does not, by express terms or necessary implication, 

*• , 

give its provisions as to appeal any retrospective operation. 

( So held by all the Judges.) 

‘2. The right of appeal in respect of suits and proceedings under the Civil Procedure Code, 
Act VIII of 1859, will continue to b4 governed by the provisions of that Code, even 
aftdir the coming into force of the C. P. C. of 1877 which repealed it. 
tThis is the result of the opinions of all the Judges^ although the reasons were 
, different ^ at any rate where the old Code gave a right of appeal.) 

• 

3. This is the case whether at such date, the suit or proceeding in the lower Court (all 

the cases here were execution proceedings) was pending (as in 20 of 1878 ; BO of 1878 ; 
BB of 1878 ; 48 of 1878) or had been disposed of (300 of 1877 ; 2 of 1878 ; 27 of 1878). 

4. Where there was a right of appeal under the repealed Code, that right was held not taken 

away, 

(a) by Garth, C.J., and JACK80N, J. (Markby and MlTTER, JJ. doubting) 
because: the General Clauses Act, 1868, s. 6, saved ' pe?ujling proceedings,* 
which term included all prccecdings from the date of institution to final 
disposal inclusive of appeal. 

• (b) by Markby, Mitter and AINSLIE, JJ. (Jackson, J., dissenting) because: 

(i) although the old Code was repealed, the right to hear areals, under that 

Code, ^remained by virtue of the Letters Patent, 1805, cl, 10, and this carried 
• with it the right to present appeals ; and 

(ii) orders on proceedings that were actually pending disposal were deemed to 

have been passed under the old Code, and not under the new. ^ 

5. Where under the old Cgde there was no right of appeal (as in the case 32B of 1877) 
none was permitted 

(1) byG\RTH, C.J., AINSLIE, J. and (apparently also, JACKSON, J.), because, 

there was no appeal in respect of that matter under either Code. 

(2) by Markby and Mitter, JJ., because no appeal was given by the old Code and 

the new Code was inapplicable by its terms to proceedings under the old Codc.^ 

0. ‘ Proceedings* in I of 1868, Sec. 6 and ‘ Procedure * in X of 1887, Sec, 3, defined by 
GARTH, C.J. and JACKSON, J. • 

7. Distinction between * order* and * decree* in the definition clause pointed out by all 
the Judges except GARTH, C.J., and the words ‘ other judicial proceedings * in the 
definition of * decree* explained by them noH^ to refer to proceeding^ in execution 
of a decree given in a suit. * 
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The following TABULAR ANALYSIS of the facts and the decisions in the several cases 
^ disposed of by the Full Bench may be found useful : — 4 


Appeal No. 

a 

860 of j 
1877 

a 

2 of 1 
1878 

26 of 
1878 a 

27 of 
1878 

30 of 
1878 

r 33 of 
1878 

48 of 
1871 

! 323 of 
1877 

t ^ 

k 

Nature of the 
ofder^ 

a 

* 

Ordering 
execu- 
tion as 
not time- 
*barred. 

Ordering 
execu- 
tion of 
lease. 

•• 

Ordering 

execu- 

tion 

against 

move- 

ables 

before 

tenure 

Ordering 
rejection 
of appli- 
cation to 
set aside 
expart e 
decree. 

Ordering 
rejection 
of appli- 
cation to 
set aside 
exparte 
decree. 

Order in 
respect of 
mesne 
profits 
and# 
costs. 

« 

Ordering 
execu- 
tion as 
not time- 
barred. 

Order 
refusing 
execu- 
tion to 
assignee 
of decree. 












MEHEEBAN KOBE AND OTHBE CASES [1878] l.L,R. 8 Cal. 688 
il. THE GENERAL PRINCIPLES * 

fa) StatuCl^s ate primd facie prospective only, and one class of exceptions to this rule is, 
those that affect procedure ; and they are given retrospective operation* 

(6) But the right of appeal has been held to*be something more than more jrt’ocedure ; — 

In Colonial Sugar Refining Company v. Irving (1905) A. C.,^69, the Priv]| Council 
observed : — 

“ As regards the general principles applicable to the case there was no controversy. On 
the one hand, it was not disputed that if the matter in question be a matter procedure 
•only, the petition % well founded. On the other hand, if it be mor^ than a matt<ir of 
procedure, if it touches a right in existence at the passing of Act, it was conceded that in 
accordance with a long line of authorities extending from the time of Lord Coke to the 
present day, the appellants would be entitled to succeed. The Judiciary Act 
atmy the right of Appeal to Privy Council) is not retrospective by express enactment or 
necessary intendment. And therefore the only question is, was the appeal to His Majesty 
in Council a right vested in the appellants at the date of the passing of the Act, or 
was it a mer® matter of procedure? It seems to their ‘Lordships that the question does not 
admit of doubt. To deprive a suitor in a pending action of an appeal to a superior tribunal 
which belonged to him as of right is a very different thing from regulating procedure. In 
principle their Lordships see no difference between abolishing an appeal altogether and 
transferring the appeal to a new tribunal. In either case there is an interferdlice with existing 
rights contrary to the general principle that statutes are not to be held to act retrospectively 
unless a clear intention to that effect is manifested.” 

Ill that case, the proceedings had been commenced when the Judiciary Act 1903 came 
into force, and the decision was not given until after that date. 

(c) On the same principle that an existing right of appeal is not primA facie taken away, 

rests the rule that a new right of appeal is not primd facie conferred : — (1910) 7 

A.L.J., 1070 (This case is like No. 323 of 1877). See also (1878) 3 Cal., 72X. 

See also (1886) 13 Cal., 86 (1878) 3 C.L.R., 203. 

(d) There have been many conflicting decisiori.s, however, on this subject. See (1889) 16 

Cal., 267 F. B. (which deals exhaustively with this subject) and our Notes to that 

• case in our ‘ LAW REPORTS ’ REPRINTS of the I. L. R. 

(e) It was laid down iu the following that the particular proceeding in execution should 

have been commenced before the Act: — (1879) 4 0. L. R.,. 18 ; (1879) 5 Cal., 259. 

(f) THe case of (1879) 4 Cal., 825 seems to be at variance with this case ; where the question 

was whether another appeal also will bo governed by the old Act. 

III. THE GENERAL CLAUSES ACT ON REPEAL i - * 

The former Act has been rpyoalcd and X of 1897 takes its place. See s. 6 thereof. 

lY. THE DEFINITION OF * DECREE ’ IN THE CIVIL PROCEDURE CODE -LEGIS- 
LATION CONSEQUENT ON THIS DECISION 

(а) C.P.C. 1859 contained no definition. 

(б) The C.P.C. 1877 defined ‘ decree * to mean ‘ the formal order of the Court in whicli 
the result of the decision of the suit or other Judicial proceeding is embodied.’ • 

The word * proceeding ’ was explained, by MaukBY, Mitteb and JACKSON, JJ, in these 
'Cases to mean Judicial proceedings other than those arising out of a suit. Thj^ view was 
directly opposed to the Allahabad case of 1 All., 668 (but 866 2 All., 74). Consequent upon this 
'Conflict, the Amending Act XH of 1879 defined ‘ decree ’ as follows 

* Decree means the formal expression of an adjudication upon any right claimed or defence 
set up in a Civil Court ewhen such adjudication, a# far as regards the Coui^t expressing it 
decides the suitor appeal. Au order rejecting a plaint or directing accounts^ be taken, or 

• 
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determining any question mentioned or referEed to in section 244, but not specified in 
section 588 is within this definition ; an order specified in section 588 is not within this 
definition. • 

(c) See also the alterations in the definition in the G. P. C. 1908 sec. 2 (2). 

Y. THE MEMING OF “PROCEEDING** AAD “PROCEDURE.** 

• See the definitions of Gabth, C. J. and Jackson, J. at 3 Cal., 675 and 67'>,*and 679 
respectivelyi 

But these definitions have not been accepted uniformly ; — See per WILSON, J. in (1889) 
16 Gal., 267%>t 272 and 273 and the cases there cited. See also (1894) 22 Gal., 364 ; 2 Bom., 

Kendall v. Hamilton (1879) L. R., 4 A. C., 504 and the Indian casesAbllowing it.] 

[8 Cal. 688] 

APPELLATE CKIMINAL. 

The 16th February, 1878, 

Pkesent : • 

Sir Richard Garth, Kt., Chief Justice, Mb. Justice Mabkby and 

Mr. Justice Birch. , 

• 

J. Williams Petitioner 

verstis 

Williams (Respondent) and Conran Co-respondent.'* 

Divorce Act (Act IV of 1869), s. 14 — Delay— Connivance — Ilehuttal of 

Presumption. 

Whilst on the one hand there is no absolute limitation in the case of a petition for dis. 
solution of marriage, yet the first thing which the Court looks to when the charge of adultery 
is preferred, is, whether there has been such (.689] delay as to lead to the conclusion that the 
petitioner had either connived at the adultery or was wholly indifferent to it : but any pre- 
sumption arising from apparent delay may always be rebutted by an explanation^of the 
circumstances. 

The facts of this case, so far as they are material, appear from the judg- 
ment of the Court, • 

Oarthf C* J, — In this case the petitioner, John Alexander Vincent 
Williams* sues for a divorce from his wife, Grace Evelina Williams, on the 
ground of her adultery with the co-iespondent, Robei*t Conran ; and he also 
claims damages against the co-respondent. The District Judge has granted a 
decree nisi for the dissolution of the marriage with Rs.*3,000 damages against 
the co-respondent, and this decree is now before us for our confirmation. 

It appears that the parties were married in the year 1858 at Benares. 
They had several children, but only one survived. In the year 1863 they were 
living together at Allahabad in the Police barracks, where the co-responclent, 
who is a single man, also resided, the petitioner and the co-respondent being 
both at that time Police officers. The co-respondent vrsA on intimate terms with 
the petitjpner and his wife ; but there is no reason to suppose that the petitioner 
bad at that time discovered anything which could give him cause for suspicion. 

In the year 1864 or 1866 the petitioner and bis wife went to reside at 
Benares, an d in the year 1866 Mrs. W illiams became so ill that her life was 

• Beferenie in Divorce Suit No. 1 of 1877 from an order of J* P. Browne, Esq., 6#(g., 
Judge of Zill^lPatna^ ^ated the 22nd June 1877. * 
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despaired of. She then expressed a wish to see. the co-respondent, She said 
that she thought she was going to die, and that she wished to make over her 
only child to him. The petitioner, accordingly, sent for the co-respdndent, but 
it does not appear that the child was acti^ally made over. The co-respondent 
stayed for a few days, and then went to Allahabad. A week aftAwards the 
co-resporfdent returned to the house, having been sent for again by the fespon* 
dent*8 sister at the respondent's request. • 

About a month afterwards the petitioner was transferred from Benares to 
Cawnpore, Thet'espondent wnsthen recovering, and the petitioner states t^at 
it was then arranged that he [690] should furnish house at Cawnpore, and 
remove the respondent thither when she was stronger. The petitioner sa^s, 
that whilst he was getting the house ready, he got a letter from his wife, saying 
that he was to consider her as dead, and that she would not join him. This 
letter is not produced, nor is the date of it given. The only attempt which 
the petitioner then made to find his wife was by writing letters, hut he does 
not say to horn he wrote, nor does be give any particulars as to the infor- 
mation he received except with reference to a letter which he says ho wrote to 
Mr. Conran fifteen or twenty days after the respondent had expressed her 
intention not to join him. His account of this correspondence is as follows : 

“ J wrote to Mr. Conran about fifteen or twenty days aftet my wife told 
me by letter that she would not join me. 1 wrote to ask him whether he had 
ever seen her in the course of his duties at the different stations on the line. 
He evaded a direct answer, and sent me an impertinent answer to the effect that 
ray wife’s grandmother, Mrs. McKinnon, had told him that I did not approve of 
his proceedings with my sister-in-law, and under such circumstances I should 
not ask him for information. I answered the letter, and he then wrote to me 
to say that he did not wish to hear from me again as 1 did not entertain a 
high opinion of his morality." None of these letters are produced.* He 
further says, that he heard from his wife in 1868, when she complained that 
her own relations had charged her with unchastity. He does not produce ifchis 
letter, nor does he say where it was posted. But he says that he wrote to her 
relations stating that these imputations were unfounded. He does not say so 
explicitly, but he evidently desires it to be understood that this is all that he 
heard of his wife between 1866, when she left him. and February 1877, when 
by a meire accident he was informed by a person at Benares that liis wife was 
then at Burdwan with Mr. Conran. He says, that a few days after receiving 
this information, when on his way through Dinapore, he saw the co-respondent 
on the railway platform. He says that he did not speak to him, because he 
had written to him long before and had received what he calls the rude answer 
above mentioned. He^ays that he then employed a Mr. Smith [69ij residing 
at Dinapore to make enquiries, and Mr. Smith ascertained that the respondent 
was living with the co-respondent at Dinapore. Thereupon the petitioner came 
down himself to Dinapore, and having disguised himself as a native, went to 
the house and had an interview with his wife. Subsequently. Mr. Smith sent 
for Mr. Conran to the dak-bungalow, and he then admitted the adultery.^ 
Immediately afterwards, these proceedings were instituted. 

The petitioner's account of himself since 1868 is not very defiiiSte. He 
says that he left the police in 187‘2, and w^as then employed as manager of an 
estate in Oudh for about thirteen months at a salary of Rs. 200 a month. He 
then got the command of the troops of the Rajab of Benares at the same salary. 
This post he held about nine months, and since that time he hasj3een acting 
as agent for a Mrs. Kawty at Assensole and elsewhere, and also carrying on a 
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’ ' ' ' • 

general business, apparently on his own account, at Dinapore. He does not 
say where^he has resided. He says that he does not know where his child 
is, but he has heard that he is at a school in Darjeeling. 

We halve no ex^t information wtiere the respondent has resided since she 
left hes? husband, but it is proved that in May 1876 a child was baptized at 
Dinapore as being the daughter of Richard Harper and Grace Evelina Conran, 
therein described living at KhagouL Khagoul is a suburb of Dinapore, and is 
in fact the railway station which usually passes under the name of Dinapore. 
Tb^ co-respondent has apparently been all along, and still is. in the police. 
The petitioner swears th^t he had no suspicion even against his wife until he 
received the information in February that she was at Burdwan with the 
co-respondent. 

Neither respondent nor co-respondent has appeared in tliis suit. 

The Judge considers the petitioner’s story, though a remarkable one, as 
implicitly true in every respect, and sufficient to show there was no connivance, 
collusion, or unusual delay. 

We cannot accept this view of the matter. 

It has been a long established principle, fchat whilst on the one hand there 
is no absolute limitation in the case for a [692j petition of dissolution, yet that 
the first thing which the Court looks to when the charge of adultery is pre- 
ferred, is, whether there has been such delay as to lead to the conclusion that 
the petitioner had either connived at the adultery or was wholly indifferent to 
it ; but any presumption arising from apparent delay, may always be removed by 
an explanation of the circumstances. That principle is recognized in s. 14 of 
the Act.* 

• 

Now the way in which the petitioner meets the question of delay in this 
cas^ is as follows. He wishes it to be believed that he never suspected the 
chastity of his wife at all from the time she left him in 1866 until the acci- 
dental discovery in February of last year. He also would have it inferred, that 
he was wholly ignorant of where his wife was residing during those eleven 
years, and thai he commenced these proceedings as soon he discovered the 
truth. Upon the evidence given in this case, this appears to us to b^, wholly 
incredible. After his wife’s strange conduct in sending twice for Mr. Conran 
when she supposed herself to be dying, and expressing a desire to hand over 
her child to him, it seems incredible that when a month afterwards she 
declared her intention to leave her husband, he should not have even sus- 
pected Mr. Conran ; and this is all the m ore stratige when we consider the 

• £Sec. 14 : — In case the Court is satisfied on the evidence that the case of the petitioner 
Power to Court to proved, and does not find^hat the petitioner has beeu 

pronounce decree lor dia- manner accessory to, or conniving at, the going through 

solving marriage. ™ marriage, or the adultery of the other party 

to the marriage, or has condoned the adultery complained of. 
or that the petition is presented or prosecuted, in collusion with either of the respondents, 
Ihe Court shall pronounce a decree declaring such marriage to be dissolved in the manner 
and subject to all the propulsions and limitations in sections sixteen and seventeen made 
and declamd : 

Provided that the Court shall not be bound to pronounce such decree if it finds that the 
petitioner has, during the marriage, been guilty of adultery, or if the petitioner has, in the 
opinion of the Court, been guilty of unreasifiinable delay in presenting or prosecuting such 
petition, or of cruelty towards the other party to the marriage, * 

or of having deserted or wilfully separated himself or herself from the other party Mow 
the adulter^^omplained of, and without reasona^^e excuse, or of such wilful n egle# or 
misconduct of or towfurds the other party as has conduced to the adultery. ♦ *] 

:■ f 
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petitioner's account of the corrasponcleoce which took place between himself and 
Mr. Conran, which alone was quite sufficient to have aroused the suspicion of 
any ordinary man. At least, it was to be expected that, on receiving his wife’s 
letter, the petitioner would have at once come down from Oj.wnpore to 
Benares^ and have bad an interview with his wife, if, as he says, he w^s really 
then desirous that she should return to him. and considering her ^fondition, 
and the facilities which he as a Police officer would have for making enquiries, 
there cannot be the least doubt that he could then have easily founrj her. if he 
had been so minded ; still less is it credible that during all tbes^ years thepeti- 
tioner has never been able to find any clue to where his wife was residing* or 
that he has never had any suspicion that she was resiffing with Mr. Conran. She 
had never gone to any great distance, and has apparently been residing for a con- 
siderable time with Mr". Conran near to the railway station at Dinapore, where 
[693] these parties have been living openly as man and' wife. The petitioner 
does not deny that he has been frequently at Dinapore, and as he carries on a 
business there, the reasonable inference is, that he has been so. It is impossible 
that it carf have escaped his knowledge that Mr. Conran was residing at Dina- 
poro as a married man, and even if it did not come directly to his ears, that the 
person living at Dinapore as Mrs. Conran was the respondent, which is in 
itself very improbable ; it is at any rate impossible to believe that he did not 
know where Mr. Conran was to be found, and yet knowing tliis, he did not 
make any attempt to obtain information from him as to the whereabouts 
either of his wife or his child. 

Upon the whole, it seems to us impossible to escape the conclusion that 
the petitioner from the first knew perfectly well that his wife was living with 
Mr. Conran, and that knowing this, he forebore' taking any steps to procure a 
divorce This ^ of itself would not disentitle the petitioner to a divorce if he 
were capable of explaining the delay ; but when this delay not only remains 
unexplained, but the petitioner has attempted to get rid of the difficulty by 
deceiving the Court, it is impossible to avoid the conclusion that there are in 
this case, if the truth were known, some circumstances of connivance or 
insineerity which would disentitle the petitioner to the relief which he asks. 

Had the petitioner stated the true facts of the case, it is quite possible that 
we should not haye considered the delay to be a bar to the granting of the 
decree ; J)ut the true facts having been concealed from us, we are not in a 
position to give the petitioner the relief which he asks. We, therefore, refuse 
to confirm the decree for the dissolution made by the District Judge, and we 
direct that the petition he dismissed. * 

Petition dismissed. 


• NOTES. 

[This case was followed in (1892) 17 Bom., 624 F. B.; see also 7 M. H, C., 284; 12 
C. W. N., 1009.] 
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[ 694 ] APPELLATE CIVIL. 

The 21st March, IblS. 
r Present : 

Mr. Justice Markby and Mr. Justice Prinsep. 


Suddurtonnessa and another ..Plaintiffs 

c versus 

Majada Kh£^toon and another Defendants." 


Mahomedan family adovtin^g Hindu customs — Law applicable 
to — Discretion of Judge. 

A Mahomedan family may adopt the customs of Hindus subject to any modification of 
lihose customs which the members may consider desirable. A Judge is not bound, as a 
matter of law, to apply to a Mahomedan family living jointly all the rules and presumptions 
which have been held by the High Court to apply to a joint Hindu family. It rests with him 
•to decide in any particular case how far he should apply those rules and presumptions. , 

This was a suit to recover possession of an eight gunda one kara and one 
krant share of a live-anna sliare of a certain talook. The plaintiff stated, that 
while her husband and his co-sharers lived jointly, live-anna share of the 
talook in dispute was purchased from joint funds ; that the kobala was execut- 
ed in the name of Golam Ali and Nazarut Ali ; that all the co-sharers remained 
in possession by enjoying the profits thereof up to the year 1274 ; that, on their 
separation, the widows of Golam Ali and Nazarut Ali granted an ijara in respect 
of the entire five-anna share to the defendant No. 10, and thereby dispossessed 
•the plaintiff. The defendants pleaded, amongst other matters, that the disputed 
property was not purchased from joint funds, that Golam Ali and Nazarut Ali 
obtained it under a gift, and that they themselves and their heirs held possession 
thereof, and that the co-sharers separated in the year 1250. The Lower 
Appellate Court did not apply the strict rules of Hindu law to the case, and 
►dismissed the ^uit. From this decision the plaintiffs appealed. 

Baboo Doorga Mohun Das for the appellants. 

Baboo Taruck Nath Palit and Moulvie Scrajul Islam for the respondents. 

[699] Markby, J . — It is impossible to say that the judgment of the Lower 
Appellate Court in this case was erroneous in law, unless we go to the length 
of saying that a Judge is bound, as a matter of law*, to apply to a Mahomedan 
family living jointly all the rules and presumptions which have been held by 
this Court to apply to a joint Hindu family. Now we are not prepared to go 
to that length. When a Mahomedan family adopts the customs of Hindus, it 
may do so subject to any modification of those customs which the members 
may consider desirable ; and it must rest with the Judge who has to decide 
%ach particular case how far he should apply the rules of a Hindu joint family 
to the case of any Mahomedan joint family that coires before him. 

• 

With regard to the case quoted — Vellai Mira Ravuttan v. Mira Moidin 
BamUtan (2 Mad. H. C. Sep., 414) — W 4 S have no reason to doubt that it was a 
perfectly proper decision with reference to the facts then before the Court. The 

* BpeofaU Appeal, No. 1073 of 1877, against the decree of Bakoo Nobin Chunder^ul, 
Second Saboirainate Judge of Zilla Dacca, dated the 17th February 1877, reversing the decree of 
Baboo Sree Nath Paul, Munsif of Manickgunge, dated the 4th April 1876. 
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Court does not there say anything contrary to what I have just now laid down 
as the law in this part of the country. Although in that particulao: case the 
Court, sitting as a Court of regular appeal, did apply to the acquisition of a 
manager on the part of a mahomedan joitit family the same presumption as 
applies tg the Manager of a Hindu joint family, they nowhere say tluit that 
must be done in all cases. We cannot say that because the Subordii^te Judge 
does not apply that presumption to this case his judgment is erroneous in law. 
We cannot, therefore, interfere with his judgment in special appeal. • 

The appeal must be dismissed with costs. • ^ 

Appeal dismissed. 


NOTES. 

[See as to the application of Hindu Law, (1882) 8 Cal., 82G : 10 C. L. R. 603 doubting 
3 C. L. R., 9^ ; (1884) 10 Cal., 562 ; (1900) 23 All., 20.] 


• [696] The 10th May, 1877, and 18th January, 1878. 

Present : • 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Birch. 


Prosunno Ooomaree Debea and another Plaintiffs 

versus 

Sheikh Button Bepary and others Defendants.* 


Landlord and Tenant — Erection of buildings by Tenant-at-will or from year to 
year — Occupancy — Right of Landlord to determine Tenancy — Compensation 
-jAct Xof 1859, s. 6— Duty of Judges of Lower Courts. 

There is no law in this country which converts a holding at will, from year to year, or 
for a term of years, into a permanent tenure, merely because the tencant, without any arrange- 
ment with his landlord, builds a dwelling-house upon the land demised. 

« 

The nature of a holding, as between landlord and tenant, must always be a matter of 
contract, either expressed or implied. If there is no express agreement, a tenani becomes a 
tenant-at-will or from year to year, and is liable to be" ejected upon a reasonable* notice to 
quit unless some local custom to the contrary is proved. 

Adoiio Churn Dey v. Pt^ter Dass (13 B. L. R., 417 ; S. C., 17 W. R., 383) followed. 

The plaintiffs in this suit sought to eject certain tenants from homestead 
lands on which was situate a house and some fruit-trees. They brought their 
suit upon a notice served on the defendants, in which they stated that they 
wanted the lands for the erection of a cutcherry, and claimed the right to re- 
enter on an agreement said to have been executed by the defendants’ father.* 
The defendants denied the agreement, and contended that they and their 
ancestors had held the lands in suit from a time previous to the Permanent 
Settlement, and therefore no suit in ejectment could lie. The written statement 
further stated that the defendants* father had raised earth upon the land and 
bqilt the house now standing upon it. The Court of First Instance rejected 

* Appeal under 8. 15 <d the Letters Patent against the decree of Mr. Jusjiioe Prinsep, 
dated 16A of May 1877, in Special Appeal No. 2467 of 1876. upholding the judgment of 
Baboo Bhoobun Ohunder Mookerjee. Officiating Subordinate Judge of Dacca. 
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the agreement relied on by the plaintiffs as not genuine ; it further held that 
the defenianta had fail^ to prove occupation from before the Permanent 
[697] Settlement, but found that the defendants had through their ancestors 
and themsolves been in occupation ffir fifty or sixty years. The evidence in 
respect of the raising the earth and the erection of the house by the de/endants* 
father w^.s held not worthy of credit. The Court, however, further held that the 
lands not being in use for any agricultural or horticultural purpose, no right of 
occupancy could accrue, and the notice to quit having been duly proved, the 
plaintiffs, in the absence of any special contract whatever between the parties, 
were entitled in their general right as landlords to a decree. The Lower 
Appellate Court reversed‘'’theif decision on the ground that “ by the law of 
this country the right of a homestead tenant to occupy his holding permanently 
becomes absolute so soon as he is allowed to erect his dwelling-house by his 
landlord, whether he holds under a verbal agreement or written lease.*’ 

The plaintiffs thereupon appealed to the High Court, the appeal coming on 
for hearing before a single Judge (PlilNSEP, J.). The learned Judge was of opinion 
that the position of the plaintiffs in the suit could not be placed higher than that of 
a purchaser at a sale for arrears of Government revenue as prescribed by s. 3J of 
Act XI of and therefore, in the absence of any special right, the plaintiffs 

were not entitled to re-entry ; further, that it being proved that the defendants 
or their ancestors had erected a dwelling-house and lived on the lands for 
fifty or sixty years, they had thereby acquired a tenancy which was 
of a permanent character, and in support of this view referred to Shib Das 
Bandopadhya v. Bama Dass Mookhopadhya (B B. L. R.. 378). The learend 
Judge also held that Adoito Churn Dey v. Peter Dass (13 B. L. R., 417 ; S.C., 
17 W. R., 383), was distinguishable from the facts in the present case, and 
for these reasons dismissed the appeal on the 16th May 1877. 


* [Sec. 87 : — The purchaser of an entire estate in the permanently-settled districts of 
Bengal, Behar, and Orissa, sold under this Act for the recovery 
Bights of a purchaser of a of arrears duo on account of the same shall acquire th j estate 
permanently-settled estate free from all encumbrances which may have been imposed upon 
sold for its own«arrear8. it after the time of settlement ; and shall be entitled to avoid and 
annul all under- tenures and forthwith to eject all under-tenants, 
with the following exceptions : — 

First , — Istemraree or mokuraiee tenures which have been held at a fixed rent from the 
time of the permanent settlement. 

Secondly , — Tenures existing at the time of settlement, which have not been held at a 
fixed rent. Provided slways that the rents of such tenures shall bo liable to enhancement 
under any law for the time being in force for the enhancement of the rent of such tenures. 

Thirdly , — Talookdaree and other similar tenures created since the time of settlement 
and held immediately of the proprietors of estates ; and farms for terms of years so held, 
when such tenures and farms have been duly registered under the provisions of this Act. 

Fourthly,— Iteskses of lands whereon dwelling houses, manufactories, or other permanent 
buildings have been erected, or whereon gardens, plantations, tanks, wells, canals, places of 
worship, or burning or burying grounds have been made, or wherein mines have been sunk. 
And such a purchaser as is aforesaid shall be entitled to proceed in the manner prescribed by 
' any law for the time being in force for the enhancement of the rent of any land coming 
within the fourth class of exception^ above made, if he can prove the same to have been held 
at what was originally an unfair rent, and if the same shall not have been held at a fixed 
rent eqilal to the rent of good arable land, for a term exceeding twelve years ; but not 
otherwise. 

Provided always, that nothing in this section contained shall be construed to entitle any 
Prnviso purchttser as aforesaid to eject any ryot, having a right of 

jrrovjuo. occupanev at fixed rent, or at a rent assessable according to fiked ' 

rules uud^^ito laws in force, or to enhance the rent of any suchjryot otherwise thaei^n the 
manner pm9cribed by such laws, or otherwise than the former proprietor, itnmectiyely 
of all engagementa made since the time of settlement, may have been entitled to lo.] 
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A further appeal under s. 15 of the Letters Patent was aooordmgly , 
preferred. 

Baboo Bussunt Coomar Bone for the Appellants. 

The Besponclents were not represented. 

[603] The judgment of the Court was delivered by 

Garth, C.J. — In this case we are of opinion that tl^e appeal should be 
decreed. (The learned Judge stated the facts of the case and continued.) So 
that we must take the established facts to be that the defenda&ts, their father 
and grandfather, have been occupying this land for.J[ifty or sixty years ; that it 
has been used as a homestead, consisting of a house and fruit-trees ; that there 
is no evidence as to the origin of the tenancy, nor (except as to the amount of 
rent) as to the terms of it ; and that it does not appear who built the house or 
planted the fruit-trees. The notice to quit has been proved, and no objeocion 
has been taken that any longer notice to quit was required by law. 

UpoiT these facts, the Munsif has iecreed in favour of the plaintiffs. 

The Subordinate Judge has reversed that decision and has delivered a 
judgment which, in our opinion, is not only contrary to law, but which we 
cannot refrain from characterizing as being wilfully perverse and disrespectful 
to this Court. 

He begins by saying, that he is aware of numerous decisions of the High 
Court, in which it has been held that, as homestead tenants have no right of 
occupancy under s. 6 of the Bent Act, they are to be adjudged tenants-at-will 
and liable to ejectment at the landlord’s pleasure. 

He then, professing the utmost deference and veneration for this Court, 
proceeds to lay down the law and pronounce a judgment directly in opppsition 
to the decisions to which he refers; and — without even condescending to 
examine those decisions, or attempting to distinguish them from the case with 
which he is dealing— takes upon himself to lay down the proposition broadly, 
that, “ by the law of this country the right of a homestead tenant to occupy 
his holding permanently becomes absolute so soon as be is allowed to erect his 
dwelling-house by his landlord, whether he holds under a verbak agreement or a 
written lease,” and professing to act upon this rule he reverses the Munsif’s 
judgmeht and dismisses the plaintiffs’ case. 

Now it must ba noted in the first place, that here it is not found as a fact, 
that either the defendants or their ancestors [699] built the house which 
stands on the land in question. The Munsif negatived the defendants’ state- 
ment in that respect, and*the Subordinate Judge does not find it to be proved. 

But apart from this consideration, there is no law, of >lhioh we are aware, 
in this country, which converts a holding at will, or from year to year, or for 
a term of years, into a permanent tenure, merely because the tenant, without 
any arrangement with his landlord, chooses to 'build a dwelling-house upon 
land demised. * 

Such a law, if it existed, would, in a large number of cases, lead to great 
injustice and inconvenience, and would often leave landowners .entirely at the 
mercy of their ryots. Small kutcha dwellings in this country may be erected in 
a short time and at a very trifling expense ; and if a landlord, as soon as he or 
tiis agent discovers such a dwelling to have been erected, were obliged on the 
one hand to turn the tenant out^ or make him pull down his house ; or, on the 
other band, as the only alternative, to allow the tenants permissive bolding 

I 
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* 

to become a permanent tenure, the consequences would often be disastrous to 
tenants, or ;^ery qnjust to landlords. 

The truth is, that the terms of a holding, as between landlord and tenant, 
must always- be mattpr of contract, eit^ier expressed or implied. If they enter 
ii>to an express agreement of tenancy, either written or verbal, such agreement 
generally defines the terms of the holding. If, on the other hand, a tenant is 
let into possession without any express agreement, and pays rent, he becomes 
a tenant-afc-will, or from year to year ; or, in other words, holds by the land- 
lordj’s permissiois upon what may be the usual terms of such a holding by the 
general law, or by the local, custom ; and in such a case, he is, of course, liable to 
be djected by a reasonable notice to quit. 

Occasionally there are local customs bv which special terms and incidents 
are engrafted upon the contract of tenancy ; but the existence of the custom 
in such cases must be a matter of proof, and no Judge has a right to act upon 
such customs unless their existence is duly established. 

In this case no such custom is even suggested, and as there was do express 
agreement of tenancy and no evidence of its origin, the defendants must be 
considered as holding from year to year, and liable to be ejected by a proper 
notice to quit. , 

[700] The Subordinate Judge has cited several texts from Menu and 
Vrihaspati, which appear to us to have nothing to do with the question. They 
apply to cases of forcible and criminal trespass and dispossession, and do not 
profess to regulate the ordinary relations between landlord and tenant, or to deal 
with oases of dispossession by legal process. 

What the Subordinate Judge says with regard to the Statutory law of this 
country is also beside the question. The Legislature has, undoubtedly, in 
several instances, protected from sale or confiscation lands held under bond fide 
leases at fair rents for building purposes, continuing to be used for those pur- 
poses, But these enactments have nothing to do with the present case, in which, 
as far as we can see, no building agreement of any kind was ever made between 
the parties. 

The truth is, that if a tenant wishes to build dwelling-houses upon his land, 
he should take care to make a proper arrangement accordingly with his landlord. 
He has no right to hire his land for one purpose, upon an ordinary pei^missive 
holding from year to year, or at. will, and then, by using it for another purpose, 
to converUit, at his own option and without consulting his landlord’s wishes, 
into a permanent tenure. Such a law, if it were in force, would be manifestly 
unjust to the landlord, and would lead to much litigation and inconveniencet 

The case of A^oito Churn Dey v. Peter Dass (13*B.L.E., 417 ; S.C., 17 
W.E., 383), decided by L. S. Jackson and Glover, JJ., is in its circumstances 
very similar to the present, except that in that case it was proved (which it has 
not been here) that the defendant had built a kutcha-pucka wall upon the land 
of the value of Es. 500, and that the defendant’s father and grandfather had 
occupied the disputed land hy raising houses upon it for upwards of two genera- 
tions, embracing a period of thirty or thirty-two years. Nothing is said in that 
case as teethe defendant or his predecessors having paid any rent ; but we must 
assume that they did so, otherwise they would have acquired an independent 
title by adverse possession. 

In other respects the tenancy was an ordinary one, as it is here, for no fixed 
period, an^*in the absence of proof to the ^701] contrary, it was held be 
perncissive, that , is, as we understand it, at will, or from year to year. 
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Under these circumstances, it was held by the learned Judges, that the 
defendants were liable to be ejected in the ordinary way, and tha^ the fact of 
their having built the wall, and of their ancestors having erected the houses, 
placed them in no better position than they would have beeri under their 
original^ holding. See also to the same effect the cases of Ay Lash Chundgr Sircar 
V. Woomanund Roy (24 W.B,, 412) and Bamdhun Khanv, Haradhun j^aramanik 
(9 B. L. R., 107). 

In some instances, no doubt, either from expressions used in the contract 
of tenancy, or from the fact of land having been let by a landlord expressly for 
the purpose of the tenant building pucka houses ujpon it, such circumstances, 
coupled with a long and uninterrupted possession by the original grantee* and 
his descendants, have been held to raise a presumption that the tenure was 
intended to be permanent ; but such cases often create doubt and dilhculty, and 
it is always far safer for a tenant, if he means to build, to have the terms of bis 
tenure clearly defined by a written instrument. 

Had^he Subordinate Judge properly considered the facts of this case, and 
treated with due deference the decision of this Court, to which he has himself 
referred, he would not have fallen into error. Unless the subordinate judiciary 
iif*this country will loyally defer to the opinion of the High Court, and submit 
their own views and prejudices to the High Court's judgiftient, it is quite 
impossible that uniformity in the law, which is one of the highest objects to 
be attained in the administration of justice, can ever be arrived at. 

As regards the decision of the learned Judge of this Court, which is now 
under appeal, we are quite unable to appreciate the grounds upon which he has 
attempted to distinguish the facts of this case from those of the authorities to 
which he has referred. In those cases, as in this, there was no evidence, that 
the tenant held for any particular time. He held at a rent in the ordinary way, 
and did not give any evidence to show that his holding was of a permanent 
character, or for any defined period. 

[702] Under these circumstances, his tenancy was considered to be at 
will® or from year to year ; or, in other words, permissive at his landlord’s 
pleasure. We consider that the case of Adoito Churn Dcy v. Peter Dass (13 B, 
L. R., 417 ; S. c., 17 W. R., 383) is wholly undistinguishahle ffoin the present. 

Tlfe judgments of botli Appellate Courts are reversed, and the judgment of 
the Munsif restored with costs in each Court. 

NOTES. 

" [PEBMANENT TENANCY IN THE ABSENCE OP GEANT— 

1. GENERAL RULE- * 

The duration of tenancy like other terms is to be gathered from the contract of parties, 
express or implied, or from law and usage when conditions are annexed to it thereby : — (1878) 
3 Gal. 696. 

[I. WHERE THE ORIGIN IS KNOWN- • 

Where the origin is known or there was a lease under which possession is taken, the 
holding is referable to it and those terms will be applied— 3 Cal. 696 ; 16 Cal. 

111. PRESUMPTION WHEN UNKNOWN- 

In the absence of the above and subject to 1. supra the presumption primd facie, is one of 
pearly tenancy (or tenancy at will) and no presumption of permanency prinid facie arises : — 
(1878) 3 Cal. 696. * , 

Onus is on defendant (1904) 39 Oal. 61 P. C. 
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^ IV. PRfiSUMFTION OF PBRMANENCT MAY ARISE— 

BtUt a presumption of permanency may be inferred generally from the following oircum- 
stances though none of them is of a conclusive character : — 

{«) i. Lonf possession 7 B. L. R. 169^ (1889) 17 Oal. 144 ; (1901) 6 0. W. N. 801 ; 

^ (1904) 39 Cat 61. 

ii. Bht mere long possession was held insufficient in the following : — (1878) 3 CAL 
696 ; (1881) 8 C. L. R. 50 ; (1881) 10 C. L. R. 26 ; (1884) 10 Cal. 502 (origin 
Inown) ; (1888) 16 Cal. 223 (origin known) ; (1891) 15 Bom. 647 ; (1898) 26 Gal, 
.. 896atV08. 

(J) i. Uniform rent for a lomg time : — 8 C. W. N. 155 ; 8 C. W. N. 297 ; 1 C. L. J. 677 
(progressive rent). 

ii. hut see (1888) 16 Cal. 223 (origin known). 

See also our Notes to 11 M. I. A. 433 and 12 M. I. A. 263 in the Indian Reports 
(1910) Vol. III. 

(c) ^sux^siem and transfer : -(1905) 5 C. W. N. 801 ; 8 0. W. N. 381 ; (1904) 32 Cal. 41 
(1904) 32 Cal. 51 ; IOC. W. N. Notes 96, 128. 

((2) Purpose of ike lease : — , « 

as for b|iilding purposes : — (1881) 8 C.L.R. 50 ; (1881) 10 C.L.R. 25 (obs.) at 30 ; 
11 C.L.R. 281 ; 2C.W.N. 273 ; 9 C.W.N. 463; 7 Bom. L.R. 401. 
for canal and reclamation : — (1901) 281. A. 211=28 Cal. 693. 

(e) i. Erection of pucca buildings 3 C. W. N. 255; 4 0. W. N. 221 ; 5 C. W. N. 868 : 
11 C. W. N. 242. 

ii. this alone held insufficient (1877) 3 Cal. 696 ; (1881) 8C. L. R. 50; (1881) 9 
€. L, R. 221 at 223 ; 21 All. 496 P. C. 

iii. where the presumption is allowed to arise, it must be shown that the erection was 

by the tenant or his predecessor : — (1881) 10 C. L. R. 25. 

Y. SUFFICIENCY OF PERMANENT STRUCTURES— 

i. But a tenant merely by erecting permanent structures cannot enlarge the duration 

of his tenancy (1878) 3 Cal. 696 ; (1881) 10 C. L. B. 96. ‘ 

ii. Exception to this rule founded on equity : — 

1. Where tenant by the act of the landlord is encouraged to lay out mpney : — 
Ramsden v. Dyson, L. R. 1 E. & 1. Ap. 129. 

2^ Followed in (1901) 28 I. A. 211 P. C. ^28 Cal. 698, where the Government were 
held bound by tbe grantee having been encouraged to dig canal and reclaim 
jungles. . . * 

3. Also see Plimmer v. The Mayor, etc., of Wellington* (iWt) L. R. 9 A. €. 699 
where Government was held bound by the encouragement to erect permanent 
jetties, etc., under a license: 

“ The license given which was indefinite in point of duration but was revocable 
at will, became irrevocable by the transactions of 1866, because those transac- 
tions were sufficient to create in his mind a reasonable expectation that 
his occupation would not be disturbed ;^and because they and tbe subsequent 
* dealings ,of the parties cannot be reasonably explained on any other supposi- 

tion. Nothing was done to limit the use of the jetty in point of duration. 
The consequence is that Plimmer acquired an indefinite, that is., praotioally, a 
perpetual right to tbe etty for the purposes of the origins^ license, and if the* 
iground was afterwards wanted for public purposes ^ it could only be AdSasn 
rom him by tbe Legislature, etCk*’ 

* im 
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4. But where the grant wae not eseential to the enjoyment of those objects ^on 
which the tenant was encouraged to spend, this presumption is not^applied : — 
Bankart v. Tennarvt (1870) L. R. 10 Eq. 141. 

5. Nor where the landlord did not acti^rely encourage the tenant to do so but was 

simply silent (1899) 26 I. A., 58=21 All. 496 P. C. • * 

VI. EFFBOr OF EREOTION OF BUILDINOB— 

i. The tenant erecting buildings can ^-emove them : — (1902) 27 Mad. 

ii. He may also be restrained from erecting: — (1881) 9 C. L. R. 221. ^ 

iii. For the evidentiary value as to the duration of tenancy, see supra IV. and V.] 


[ 3 Cal. 702 ] 

The 5th February, 1H7H. 

Present : 

Mh. Justice Kemp and Mr. Justice Morris. • 

Mahomed Arshad Chowdhry Defendant 

versus 

Saj idabatioo Plaintiff, 

[=^2 C. L. R.46] 

Mahomedan Law — Widow's Rights — Return. 

By the Mahomedau law of inhoriUnco, in default of other sharers and in the absence of 
distant kindred, the widow is entitled to the * return, ' to the exclusion of the fisc. 

This was a suit brought by the widow of one Nawab AJi Chowdhry for 
recovery of possession of certain lands, part of the estate of her husband, who 
died on the 21st of July lb67. The plaintili claimed as sole surviving heir of 
the deceased. In the written statement, the defendant represented himself as 
a “ cousin in the collaferal line ” to the said Nawab Ali Chowdhry, and among 
other defeflees denied the right of the plaintiff to more than a fourth share of 
her husband’s estate. The parties to this suit wore of the Suni sect of 
Mahomedans. The Court of First Instance found on the facts that the defendant 
was^not of the same family with Nawab Ali Chowdhry, and that, in the absence 
of any other heir, the plaintiff was entitled to all the properties left by 
her husband, the said N»wab Ali Chowdhry. The defendant appealed to the 
High Court. 

Mr. H. Bell (with him Moulvi Serajul Islam and Moulvi Mohomed Yousuff) 
for the Appellant. 

[703] Mr. C. Gregory and Baboo Joy Oobind Shome for the Eespondent. 

Mr. H, Bell. — The plaintiff ’s claim is inadmissible under Mahomedan law. 
At most she is entitled to no more than a fourth shar^bf her husband’s estate. 
She cannot share in what is technically called the ' return ’ — Mul^samut 
Hupnut-ool-Nissa v. Allahdia Khan (17 W. E., 108). Where the shares do 
not exhaust the property, the surplus goes to the residuaries connected by 
‘ na8ab * or consanguinity with the deceased. Between wife and husband there 

* Regular Appeal, No.%49 of 1876, ^gainst the decree of Ram Coomar Pal Chowdhry 
Boy Bahadoor, Subordinate Judge of Zilla Sylhet, dated the 25th of May 1876. 
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is BO nasab ; see Baillie’s Mahomedan Law of Inheritanoe, pp. 10, 13, 44, 77, 
and 79 ; also Bumsey’s Chart of Mahomodan Inheritance, p. 27. Later 
commentators assent to the doctrine that the widow may obtain a share in 
the returr^, see Shama Churn's Tagore Law Lectures (1873), pp. 91, 95, 232, 
^and 2J^3 ; but only* on the ground of irregularity or insecurity in the public 
treasury^ ; it was thought that the property should go by preference to the 
Mahomedan wife rather than to an alien Government. But the widow, unless 
the heir,<oould not resist the right of the Crown. The Crown takes not under 
Mahomedan l^^w, but by virtue of its prerogative — Collector of Masulipatam v. 
Cfavaly Verwata Narainapah (8 Moore’s I. A., 500, 520), Advocate- General v. 
Ranee Surnomoye Dossed' (9 Moore’s 1. A., 387, 405). The defendane is in 
possession. Except proof of title by the widow, she has no right except as 
to a four-anna share ; the remaining twelve-anna share has escheated to the 
Crown. The possession by the defendant holds against all claimants except 
the Crown. 

Mr. 0. Gregory for the Eespondent. — In this case there are nc residuaries, 
and except the widow no sharers. The authorities already quoted show that 
the widow is entitled to the return ; the point was so decided in Mussamut 

Soobhanec v. Bhetun (1 Sel. Bep., S. D. A., 346). 

• 

Mr. Bell in reply. 

Our, ad, vult, 

Kemp, J, (Morris, J., concurring) (after disposing of questions not material 
to this report, proceeded as follows) : — It is [704] admitted by the defendant 
that the plaintiff, as widow of the late Nawab Ali Chowdhry, is entitled to a four- 
anna share; but it was at first alleged by him in his written statement that she 
was in possession of that four-anna share. That contention was subsequently 
abandoned in the course of the argument by the learned Counsel who appears 
for the appellant, and it is clear that the plaintiff has been dispossessed even of 
tbe share to which she is by tlie admission of the defendant entitled under the 
Mahomedan law. That brings us to the question raised in this case as to whether 
the plaintiff is entitled to succeed to anything beyond a four-anna share in the 
estate of herjiate husband Nawab Ali Chowdhry. Tiie learned Counsel for the 
appellant quoted a Privy Council decision in the case of Mussamut Hurmut- 
ool-Nissa Begam v. AUahdia Khan (17 VV. B., 108) ; Hajoe Hedayut‘; Baillie’s 
Mahomedan Law, 2nd edition, pp. 10, 11, 44, 77, 79 ; Macnaghten’s Mahomedan 
Law, P-.93; and also a passage at p. 651 of the Futwa Alumghiri. In the Privy 
Council decision quoted by the learned Counsel, their Lordships observe that 
the proposition which assumes that if there are no .residuaries the three-fourths 
of the property would necessarily go to the Crown, may be contestable. As 
a general rule, a widow takes no share in the return ; but some authorities 
seem to hold that if there are no heirs by blood alive, the widow would take 
the whole estate to the exclusion of the ffsc.” Now these observations, 
although they had no bearing upon the ultimate decision of the case, seem to us 
rather in favour of the plaintiff than of the defendant. Then with reference 
to the quotations from J^illie’s and Macnaghten’s Mahomedan Law and from 
the Putwa Alumghiri, there can be no doubt that the more ancient authorities 
did hold that the widow and the husband were not entitled to the “ rudd ”, or 
return, under the Mahomedan law ; but more modern authorities have held the 
other way, and have ruled that in the absence of the “bait-ul-mal,” the widow 
and husband are entitled to tbe return. The other side have quoted a deci^on 
of the Sudder Dewany Adawlut in the case pf MussamM Soobhanee v. ^Bhetun 
alias Shah Azim Ali (l Sel. Bep., S. D. A., 346) before HABRlNaTO^ [706] and 
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Stuart, Judges of the Sudder Dewany Adawlut. In that case, which is 
precisely on all fours with this case, the futwa of the moulvis was t^ken, and 
it was to this effect that the widow was entitled to the return under the 
Mahomedan law. The authorities cited J[>y the moulvis in support of their 
futwa aj:e mentioned in a note appended to that case by Sir 
Macnaghten. These authorities are the Ilemadya, which is a work of' 
considerable authority (see page 341 of Morley’s Digest), and the Zukheerali. 
The modern authorities as to the widow being entitled to the return j^nder the 
Mahomedan law are set out at p. 233 of Shama Churn Lectures on 
Mahomedan law. 

We, therefore, think that the weight of authorit';!^ is in favour of the plain- 
tiff's contention. She, as widow of Nawab Ali ChowShry, is entitled to the 
return to the exclusion of the defendant, who has failed to establish his title 
as kinsman under the Mahomedan law. We, therefore, hold with the 
Subordinate Judge that the widow is entitled to the return. 

Appeal allowed. Zdtsmissedf’l 


NOTES. 

[ MAHOMEDAN LAW— SU0GE8S10N -HUSBAND AND WIFE— RETURN - 

This case was followed in (1903) 30 Gal. 683. In (1884) 11 Cal. 14, it was pointed out tha 
the wife is not entitled to the return until the distant kindred too are exhausted (unlik 
other takers by the return).] 


[ 3 Gal. 706 ] 

The 19th February, 1878. 

Present : 

Mr. Justice Kemp and Mr. Justice Morris. 


Beniolasoondury Chowdhrain and others Plaintiffs 

versus > 

^ Punchanun Ohowdhry and others Defendants. " 


Rights under partition [Butwara) Proceedings — Res Judicata — Explanation 
IJ, s. 18 of Civil Procedure Code—^Beg. XIX of 1606. 

A sued R to establish his rights of possession to certain lands allotted him under a 
butwara made in accordance with the provisions of Reg. XIX of 1600. In a previous suit by 
B instituted after the butwara against a tenant for arrears of rent due for a portion of the 
lands now in dispute, A intervened and was made a defendant on the sole ground that he was 
the person entitled to the rent, but failed to establish his claim. Held, following the Full 
Bench case of Govind Chunder Kmndoo v. Taruck Chunder Bose (I.L.R. , 3 Cal. 146 ; S.C., 
1 Cal. Rep., 35), that A’s present suit was barred by the judgment in the former suit. 

[706] This was a suit for possession on the basis of zemindari title to a 
half share in certain villages in Parganna Sonabaju. On the 21st of November 
]852, the plaintiff, together with other shareholders, purchased certain property, 
including the lands now in dispute, at a sale for arrears of Government revenue. 
In the butwara carried out under the provisions of Reg. XIX of 1806, these 

• Regular Appeal, No. ?38 of 1876, acainst the decree of Baboo Nundoo Ccwmar Bose, 
Second Subordinate Judge of Zilla Rajshahyo, dated the 27th May 1876. 
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lands fell within the share allotted to the plaintiffs, and on the 15th of Sep- 
tember 1^72 formal possession was given to them by proclamation of the amin. 
In attempting to take actual possession.^ of the lands, the plaintiffs were opposed 
by the de^ndants ; and on the, October 1872 the Magistrate of the 

^distric^t, in a preceding held s. 318 of the Code of Criminal Pi;ocedure, 

directed ^the defendants to be retained in possession till ousted by due* course of 
law. Some time in the year 1874 the defendants instituted a suit against one 
Komal G^ose, a tenant of a portion of the lands in dispute, for ar ears of rent ; 
whereupon tl^e husband of the present plaintiff obtained permission, and 
wUs made a party to this suit, on the allegation that he was the rightful 
landlord ; but he put fcAfward no claim to the property based on the butwara 
proceedings. The Mulisif gave the then plaintiff a decree, which was upheld 
6n appeal by the Lower Appellate Court on the 29th January 1875, on the 
ground that the present defendant had established a right to, and was in 
possession of, the lands in dispute. The plaintiffs hied the present suit on the 
16th September 1875 in the Court of the Subordinate Judge of fiajshahye, who, 
on the 27th May 1876, dismissed it, holding on the facts that the defendant was 
the owner and entitled to possession. 

Saroda Gohind Chowdhry, the husband of the plaintiff*, died pending 
lihe suit, and Bemolasoondury Chowdhrain was put on the record as his 
representative. She now preferred this appeal to the High Court. 

Baboo Srinath Das and Baboo Oooroo Das Banerjee for the Appellants. 

Baboo Mohini Mohun Boy and Baboo Ishur Chunder Ghuckerbutty for the 
Respondents. 

[707] The judgment of the Court was delivered by 

«Keinp, Ji (who, after stating the facts of the case, continued) : — In 
appeal before us the first ground taken that there is no such putnee talook as 
alleged by defendants has been virtually abandoned. Indeed, in the face of the 
evidence, it is clear that this talook was in existence prior to 1806, in which 
year Upendro Narayan Chowdliry, zemindar, assigned it by way of maintenance 
to his grandsons Permanand Chowdhry and Lukhi Chunder Chowdhry ances- 
tors of the present defendant ISo. 1. Its existence was also established by 
the decree in the suit of Saroda Gohind Chowdhry and others v. Korpul Ohose. 
The second alleged ground of action is equally untenable, because any posses- 
sioij^ which may be given, or be said to be given, under the Butwara Law can 
ha^ no force against third persons who were no parties to it. 

By a butwara the rights of undertenure- holders are in no way affected, and 
though, as between shareholders, the assignment of sp6cific lands to each share- 
holder has binding effect, yet ^uch assignment does not of itself entitle the 
shareholder to obtain khas possession to the deprivation of the rights of the 
tenants on the land. 

Another bar to the entertainment of this suit is the prior adjudication 
recognising the title of the defendants in the suit of Saroda Qobind Chowdhry 
and others v. Komnl Ohose. In that suit the plaintiffs chose to intei vene, and 
the question of title as between tbetu and the defendants was distinctly raised 
and determined. In the words of the judgment — “ The plaintiffs have suffi- 
ciently proved by documentary and oral evidence that they have a right to, and 
are in possession of, an eight-anna share of turuf Ekdanta in virtue of a puthee 
talook." fAs, moreover, that suit was instituted two yenrs after the conidtaion 
oithe totwara, any right to khas possession which the present j^kintiffs 
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considered themselves entitled to underthe butwara should have been expressly 
set forth in that suit. They are, therefore, estopped under the ruling of the Full 
Bench in Qohind Ghunder Koondoo v. Taruck Ghxmder Bose (I. L. B., 3 Oal., 
145 ; S.G., I Gal. Bep., 35), from setting* tp^thjs title [708] now. This prin- 
ciple is also recognized in the new Code of Oivif Proceduref s. 13, expl. II. On 
the merits, we think that the possession of the defendants cannot be disturbed. 
(The learned Judge then proceeded to examine the evidence and continued.) 
When, therefore, it is apparent that this talook has been known and re^ogni/iOd by 
the ancestors of the parties in the present suit, and that the defendants or their 
ancestors have been in continuous possession of the lands apperliaiping to their 
share for upwards of seventy years, we think that ib^does not lie in the pogver 
of the plaintiffs to disturb this existing possession. If the plaintiffs could 
truthfully assert that they knew nothing of the existence of this talook in the 
possession of the defendants, and accepted the lands assigned to them under 
the butwara, because they were under the impression that the assets were cal- 
culated upon the rental payable by the ryots, which rental they were to receive, 
this would«be good ground for applying to the Board of Bevenue to set aside the 
butwara. But t here is no jurisdiction in the Civil Court to disturb a butwara 
which has been effected by the properly-constituted authorities acting in 
accbtdance with the law. t 

The suit was, therefore, rightly dismissed by the Subordinate Judge. 

Accordingly we affirm the judgment of the Subordinate Judge and dismiss 
this appeal with costs. 

Appeal dismissed. 


NOTES. 

[ See Ibe Notes to I. L. B., 3 Cal., 145 supra. ] 


I 8 Cal. 708 1 

The 14th March, 1S7S. 

Present : 

Mr. Justice Maukby and Mr. Justice Prinsep. 

• Pogose Judgment-debtor • 

versus 

Catchick and another Decree-holders. ' 

[ 8 G. L. R. 878] 

Gharter Act (24 and 25 F/ci., c. 104), s. 15 — Erroneous order— Eo right of 
appeal— Putting a»partij on the record who is not legal representative 
of a deceased person. 

Where a decree ^had been obtained against a British subject domiciled in India, who 
subsequently died intestate, and an order was made reviving the decree against one of his 
children, and ordering execution to proceed before [709] letters of administration to his 
estate had been taken out, and without inquiry being made as to who were his legal personal* 
representatives, — AeZd, that although no appeal lay ugainstthe oirder, yet that as it was 
clearly erroneous, and as, under the circumstances of the case, it must lead to tl^ greatest 
confusion and injury to the interests of the parties, if the execution was proceeded with, 
the Court was justified in interfering under s, 16 of the Charter Act. 

* * Miscellaneous Regular Appeal, No. 34'i of 1877, against the order of Babu Nufiur Chunder 
Bhutto, the Officiating Second Subordinate Judge of Zilla Backergunge, date^ 93rd August 
1877. • 
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POGOSE V, 


In this case a decree had been obtained against one Peter Nicholas Pogose, 
a British subject domiciled in India. He subsequently died intestate. The 
lower Courl), before letters of administration were granted to his estate, and 
without inguiry as to who were his* legal personal representatives, revived 
the decree against the appellant, one of bis children, and ordered execution 
to proceed. 

Mr. SicNair for the Appellant. 

Babog Bhoobim Mohun Da<is for the Eespondents. 

The judgiqent of the Court was delivered by 

Harkby, J. — In this case we think that the order of the Subordinate 
Judge, so far as it makes ttie present applicant. Mr. P. N. Pogose, a party to 
these execution proceedings, must be set aside. 

The original judgment-debtor was dead. He was an Armenian, and, there- 
fore, succession to his estate is governed by the Succession Act, and the only 
person who could be his representative is the person indicated by that Act. 
The only difficulty at all about the matter is whether there is an appeal against 
this order of the Subordinate Judge or not. Whatever our own opinion may 
be, however, it is better that in this particular case we should follow the deci- 
sion of Mr. Justice AlNSLlK and Mr. Justice McDONELL given in a somewhat 
similar case ok the 2Bth August 1B77, in which it was held that no appeal lies,’'" 
[710] and for the purposes of this case adopting that decision, we hold that no 
appeal lies in this case also. But nevertheless, although no appeal lies, we think 
it clearly a case in which we ought not to allow this erroneous order of the 
Subordinate Judge to stand. It is quite clear that it must lead to the greatest 
possible confusion and injury to the interest of tlie parties in this case, if this 
execution is proceeded with in the shape in which the proceedings now stand. 
Warning has already been addressed to the Subordinate Judge in the very 
judgment to which I have referred. Possibly, that judgment was not before 
him when he made the order now complained of. But it appears that there 
was before hitri another order of this Court in which it was distinctly pointed 
out that he had done entirely wrong in putting Mr. P. N. Pogose upon the 
record in defiance of the Succession Act. We are wholly at a loss tounder\itand 
why the Subordinate Judge in spite of warnings of this Court insists on persever- 
ing in this course, and we think that on this occasiop we are justified in 
interfering under s. 15 of the Charter Act. We do not intend to differ from 
what the Chief Justice said in the case, which was heard before himself and 
Mr. Justice MitterL The Subordinate [711] Judge had no doubt jurisdiction 

•See Uaygo v. Pogofie^ Misc. Sp. Appeal, No. 104 of 1877 (AINSLIE and McDONELL, JJ.) 
in which the learned Judges held that s. 804 of Act VIII of 1859 prohibited an appeal from an 
order made on proceedings taken under s. 210 of the same Adt. The rule applicable on such 
cases being analogous to that laid down in ^espoct of s. 208 by thfe Privy Council in Abidun- 
nissa Khatoon v. Amirunnissa Khatooriy J. L. R., 2 Cal., 327 

\The 10th September, 1877. 

Present : 

t Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 


In the matter of P, N. Pogose Petitioner 

® versus 

Kbajah Ashanoollah Opposite party. 

(Eule No, 952 of 1877, in the case of P. N. Pogosey. Khajah Ashanoollah.) 

Mr. Q. Gregory and Baboo Chunder Madhvh Qhose for the Petitioner. 

Messrs. Evans and Jackson for the Opposite part/. 
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to deqide who was the legal representative of the deceased and, if he had decided 
that, we should not have thought it right, having regard to what has been 
said by the Chief Justice in his judgment, to interfere under s. 15. But he has 
not decided that question in this case. • He could not venture to»decide that 
Mr. P..1J. Pogose was his father’s representative in thfe face of thp Chi^f 
Justice’s judgment and the Succession Act. What he really does is jihis ; He 
[712] chooses to take upon himself to say that the proceedings pointed out 
by the law would be very inconvenient to the parties, and thinJis that he 
would do some good to them by taking the course which he hg.s taken. As I 
havo already said, the result of taking that course must be disastrous to lihe 
parties, and we think we are fully justified in interfering in this case. The 
order of tlie Subordinate Judge putting Mr. 1\ N. Pogose upon the record as 
the legal representative of the deceased without enquiring whether he is so 
or not, is an order which cannot be allowed to stand. Properly there ought 

Garth, C. J« (Mitter, J., concurring ). — Wc think that this nilu should bo tlischargod. 
It is an application under s. 15 of the High Courts Act to set aside an order made by the 
Subordinate^udge of Dacca admitting the applicant, a defendant on the record, as rcpre.sciiting 
the deceased judgment-debtor, and ordering the sale of the property to proceed accordingly ; 
and the ground upon which the rule was moved was that the Subordinate Judge had no 
jurisdiction to make that order. ^ 

The Subordinate Judge was, undoubtedly, wrong in making the orefer complained of 
and the question which we have to decide is whether the order was merely an erroneous deci- 
sion, in a matter which it was for the Judge to determine, or whether it was a nullity as 
made by him without jurisdiction. 

The Judge was clearly not justified in placing the applicant on the record, and he ought 
to have known his duty better than to have made an order of this kind directly in the teeth 
of the provisions of the Succession Act, and without making any proper enquiry as to 
whether Mr. Pogose, who was put upon the record, was the legal representative of the 
deceased. 

Ho was also very wrong in making an order of this kind on the very day that #he sale 
was to take place. Such conduct was obviously calculated to induce the sale of the property 
at an inadequate price, and if we were satisfied that the order of the Subordanatc Judge was 
made without jurisdiction, we should certainly have set aside the order and Lho sale which 
took place under it. 

l?ut it appears to us, having regard to the provisions of the Procedure Ckidc, that the 
Subordinate Judge was the proper person to decide in point of fact as well as law, who was 
the proper representative of the deceased. • 

The person who was put upon the record was the deceased judgment-debtor’s eldest son. 
Ho was summoned in the regular way, under s. ‘216, to show cause why hl^ should not be 
made a party to the suit and why the decree should not be executed against him. 

It appears that he came before the Court in obedience to that summons, and liis objection 
there was not that he had not been duly made the legal representative of the deceased under 
the Succession Act, but that "he had no longer anything to do with his father’s property, 
which had been conveyed away lo the Official Trustee for the benefit of the judgment-debtor’s 
creditors. 

Whether he took the proper point or not, the Subordinate Judge was very wrong in deal- 
ing with the matter as he did, but he was clearly, as it seems to us, the only proper person to 
decide the question before him. Suppose two persons, both claiming to have been made 
representatives of a deceased person under the Succession Act, had appeared before the 
Court, and that the only question was which of them was th*3 legally-constituted ropreser^ 
tativc . That question must have been determined by the Subordinate J udge. We are, there- 
fore, of opinion that he has not acted without jurisdiction in deciding that the applicant was 
the proper person to bo put upon the record, but he has been guilty ot an error of Jaw, which 
the present applicant might have rectified, if he had appealed within the time allbwed him 
by law. 

He has not chosen to take that course. He has allowed the time to go by, and now he 
ftsks this Court to put its extraordinary powers in force to assist him out of the difficulty. 

This Court, under <ho circumstance, has no power to help him, and the rule must be 
discharged with costs. * 
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to have been a formal applioation under s. 15; but as there has been some 
difference of opinion between the Judges of this Court upon this matter, we think 
that we are justified in treating this case substantially as an applioation under 
s. 16, withosit putting the parties to ftirther expense. 

4 Defiling with this case under s. 15, we direct that^the order of thp* Subor- 
dinate Judge putting Mr. P. N. Pogose upon the record as the representative of 
the deceased he set aside. We make no order as to costs. 


NOTES. 

l[Seo (1885) 9 Bom. 432 where it was held that the fact of a case being decided on a wrong 
view of res judicata did not call for the exercise of revisional powers.] 

[ 8 Gal. 718 ] 

The ath May, 1877 and 6th Fchniary, 1878, 

Pkesent : 

Mr. Justice Ainslie and Mr. Justice Morris. 

•Hurrish Chunder Judgment-debtor 

versus 

The Collector of Jessore Decree-holder." 

Under- tenure-^ Arrears -- Sale in Execution — ExectUion against other Property — 
(Bengal.) Act VIII of 1869, s, 61. 

A , a judgincni-creditor, having obtained two decrees— one for money, the other for the rent 
of certain tenures — sold his debtor’s right and interest in the tenures in execution of his 
money 'decree, and afterwards in execution of his decree for rent again put up for sale the 
same tenures. At the second sale, B became the purchaser oi whatever could pass under such 
sale. A subsequently sued and obtained a decree against B for arrears of rent that [713] had 
become due in respect of the said tenure since the last supposed sale to him, and in execution 
of such last-mentioned decree again attached the tenures. On the intervon lion of third parties, 
the tenures were released from attachment. A having applied to levy execution on other 
immoveable properties of B, heldihni the tenures buving been released ^rom attachment, A was 
not entitled, under s. 61 of Act VIII of 1869 (B. C.), to proceed against the other immoveable 
property of B, it being open to him to show by a regular suit that the tenures wore liable 
to be sold »i execution of his decree, and further, that upon the facts of the case he had 
disentitled himsoU to any equitable relief. « 

In this case the plaintiff, the mesent decree-border, ^ obtained two decrees 
against one Behari Lall : the first an ordinary money-decree, the other a decree 
for the rent of certain tenures. In execution of the money-decree the plaintiff, 
on the 16th April 1869, sold his debtor’s right and interest in the tenures, 
which ultimately passed into the hands of two persons, Keshub Nath and 
Omnath. On the 24th of the same month the plaintiff, after having extinguish- 
ed the whole of Behari Lall’s interest in the said tenures by the previous sale, 
proceeded again to sell the same tenures in execution of his decree for rent, and 
vvhateve^may be supposed to have passed by such sale was purchased by the 
defendant, the present judgment-debtor. Subsequent to this sale the plaintiff 
brought his present suit against the defendant for arrears of rent since due on 

• Miscellaneous Special Appeal,No. 42 of 1877, against the order of H. B. Lawford, Esq., 
Judge of Zfilah Jessore, dated the Slst of January 1877, affirming the order of wboo 
Kedaressur Aoy, Subordinate Judge of that district. &*ted the 6th of November 1676* ' 
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the same tenures, and in execution of the decree so obtained attached the 
tenures. Third parties intervening under s. 246 of Act VI 11 of 1859, the 
tenures were, on the 1 1th May 1873, released from attachment. The judgment- 
creditor then sought to levy execution ftn other immoveable properties of the 
judgmenji-debtor. * * , 

The Lower Appellate Court affirming the order of the Court of Firs# Instance 
considered that, as he (the judgment-creditor) had done his best to get the 
tenures sold, but that the Subordinate Judge, by an apparently illegal order 
refusing their sale, had released them from attachment, hefwas entitled to 
proceed against other immoveable property of the ju4gment-debtor. ^ 

The present appeal was accordingly preferred to the High Court. The 
case came on for argument on 8th May 1877. 

Baboo Nullit Ghunder Sen for the Appellant, 

[714] Baboo Annoda Penaud Banerjee for the Respondent. 


Ainslie and Morbis, J-J., reversed the order of tlie Courts below on the 
ground that the question had already been decided in a previous application to 
execute the decree which had been refused by the Judge of the 24-Pergunnahs 
on 11th March 1873, and that as no appeal had been preferred the question 
must be taken to have been finally determined. 

Subsequently, but before judgment was signed, Baboo Annoda Persaud 
Banerjee, for the respondent, pointed out to the Couit that the rarport of the 
decree passed by the Judge of the 24-Pergunnabs on 11th March lo73 had been 
misunderstood. 

The following judgments were accordingly delivered by 

Ainslie, J. — A judgment in this case was delivered by us on the 8th oS May 
last, but before it was signed it was objected b>\Baboo innoda Persuad Banerjee 
for the respondent, that the Court had fallen into a mistake as to the 
purport of the decree made by the Judge of 24-Pergunnahs on the 11th of 
MarcB 1873. On examining that decree it appears to us that it was so. The 
case, therefore, must bo disposed of on other grounds. 


* [Soc. '246 : — In the event of any claim being referred to, or objection offered against thti 
How claims and obiec saleoflands or any other immoveable or moveable property which 


.. . fi, j may have been attached in execution of a docree or under any 

tions to tlie salt of a-ttactied attachment passed before judgment, as not liable to be 

P ,P t d^ ^ sold in execution of a decree against the defendant, •the Court 

mves iga e . . shall, subject to the proviso contained in the next succeeding 

section, proceed to investigate, tjie same with the like powers as if the claimant had been 
originally made a defendant^ to the suit, and also with such powers as regards the summon- 


ing of the original defendant as arc contained in section 220. And if it shall appear to 
the satisfaction of the Court that the land or other immoveable or moveable property was 
not in the possession of the party against whom execution is sought, or of some other 


person intrust for him, or in the occupancy of ryi>ts, or cultivators or other person 
paying rent to him at the time when the property was attached, or that, being in the 
possession of the party himself at such time, it was so in his possession not on bis own 
account or as his own property, but on account of or in trust for some other person, the Court* 


shall pass an order for releasing the said property from attachment. But if it shall 
appear to the satisfaction of the Court that the land or other immoveable or moveable 
property was in possession of the party against whom execution is sought, his own 
property, and not on account of any other person, or was in the possession of some other person 
in trust for him, cr in the occupancy of ryots or cultivators or other persons paying rent 
to,him at the time when the property was attached, the Court shall disallow the claim. 
The order which may be passed by the Court under this section shall not be subject to 
appeal, but the party agdinst whom the order may be given shall be at liberty to bring 
a suit to establish his right at any time*within one year from the date of the order.] 
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The object of the special appellant here is to set aside the judgment of 
both the Gpurts below on the ground that it is inconsistent with the terms of 
s. 61 of Act VIII of 1869 (B.C.) which says that “ if after sale of any such 
under-tenur^ in execution of decree any portion of the amount decreed remains 
4ue, process may be^'applied for and issued against any other property^ move^ 
able or iu^moveable, belonging to the debtor.’* In this case the under- tenure, 
of which the arrear was decreed to be due, has not been sold. Therefore, in 
the wordSfOf the section, execution cannot proceed against any other immove- 
able property of the debtor. But it is contended that inasmuch as the tenure 
had been attached and subsequently released from attachment by an order of 
Gokrt, and as execution therefore could not proceed against it, the judgment- 
creditor is clearly entitled to proceed against other immoveable property of 
the debtor 

[7153 In the first place it does not appear that the creditor has exhausted 
all the remedies open to him. On the order of the Subordinate Judge releasing 
the property from attachment it was open to him by a regular suit to 
show that the property was really liable to be sold in execution of ‘his decree. 
Besides, it appears to us that if we are to go into the question of the equity 
of the judgment-creditor, we must look at the whole of the facts. On the state- 
ment of facts jut before us it seems to me, speaking for myself, perfectly clear 
that the judgment-creditor is not entitled to the equitable relief he seeks. 
(The learned Judge proceeded to go into the facts of the case, and continued.) 
Whatever may be the rights of a zemindar holding a decree for rent against 
one of his teijants in respect of the sale of the tenure on which the arrears have 
accrued, when such rights are put forward in opposition to the rights of third 
parties, it seems to me that it is impossible for any zemindar to put for- 
ward a claim under the Rent Law which shall take effect against his own 
acts done as in thi-s case under the Gode of Civil Procedure. It is sufficient 
to state the circumstances of the original sale to show that when nominal 
arrears are said to have accrued due from Hurrish Chunder, the appellant, on 
the tenure nominally sold to him, but previously sold to others ; and when it 
is sought to seize and sell other property of Hurrish Chunder for such arrears, 
the whole proceedings are certainly tainted by want of equity. Therefore, 
when the zemindar comes here and asks us to give him an equitable relief 
against the distinct words of the Statute, it seems to fne that his mouth is 
completely closed by reference to his own proceedings in 1869. • 

I would, therefore, reverse the judgments of both the Courts below 
with coski. 

Morris, J. — I concur in thinking that no further execution as asked for, 
can be taken out. 

^ Appeal dismissed. 


NOTES. 

£ Where the tenure was transferable by custom or law other immoveables might bo 
proceeded against : — (1881) 7 CaL, 748. Hut this was doubted in (1886) 14 Cal., 14, and as the 
\ct itself was repealed no reference was made to the Full Bench.] 
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[ 716 ] The 7th March, 1878. 
Present : 

Mr. Justice Kemp and Mr. Justice Morris. 


Bamsoonder Sandyal Judgment-debtor 

versiLs 

Gopessur Mostofee and others Decree -holders. " 


[- 2 C.L.R. 2201 

Execution — Claim— Suit — Limitation — Act VIII of 1859, ss. 212, 240— 

Act IX of 1871, Sch, II, Art. 167. 

Within three years of his first application in execution of a rent-decree, A, the judgment- 
creditor, made a second application to sell certain lands, the alleged property of R, the 
judgment-debtor. Third parties intervened, who established their claim to the land. A 
thereupon brought a regular suit, and suceeded in obtaining a decree, declaring the lands in 
suit to be the property of B. Within a year of the date of this decree, but more than three 
ycar^ after his first application for execution, A. filed a third application for attachment of 
other lands belonging to B. Held, the application was barred by liraitatior,ji 

Baboo Pyaroo Tuhobildarinee v. Synd Nazir Ilossein (‘23 W.R., 183) distinguished. 

On the 1st L\ugU8t 1864 the plaintiff obtained a decree in a suit for rent 
against the defendant (afterwards confirmed by the High Court), and on the 
2nd of January 1869 applied for execution of his decree under s. 212 of Act 
VIII of 1859. On the 22nd November 1870 the decree-holder made a second 
application to sell the right, title and interest of the judgment-debtor in a 
certain decree and certain lands were specified in such application. Third 
parties intervened under s. 246 of Act VIII of 1859, and on this claim the 
properties were released from attachment. On the 6bh December 1871 the 
decree-holder instituted a regular suit to establish the right of his judgment- 
debtor to the lands previously attached and obtained a decree on the 22nd 
April ^872. This decree was uphold by the High Court on the 16th July 1874. 
Before the final order, the decree- holder made a tliird application on the 6th 
September 1873, asking that a certificate might be sent to the Munsif of 
Nattore«in order that proceedings in execution [717] might be taken 
against property belonging to the judgment-debtor in that district other 
than the property, the subject of thi* regular suit. The application con- 
tained no reference .to the properties which Were the subject of the regular 
suit. The only paper filp^ with the application was the original decree 
of the first of August 1864 for rent, and the subsequent orders of the Judge 
and of the High Court confirming that decree. The Court of Frst Instance 
rejected the application as barred by limitation, on the ground that the judg- 
ment-creditor had not shown due diligence in filing his regular suit after the 
successful issue of the claim made by the intervenors under s. 246 of Act VIII 
of 1859. The Lower Appellate Court, on the authority of Baboo Pyaroo Tuhobil-j 
dannee v. Syud Nazir Hosnein (23 W.R., 183), reversed the decision of the 
Court below. The judgment-debtor appealed to the High Court. 

Baboo Mohini Mohun Boy for the Appellant. 

Baboo Bash Behari Ghose for the Respondents. 

• Miscellaneous Special Appeal, No. 252 of 1877, against the decree of H. Beveridge, 
Esq., Officiating Judge ef Zilla Rungpore, dated 12th May 1877, reversing* the order of 
Baboo Shamohand Dhur, Munsif of Bograh, dated 19th January 1876. 
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Baboo Mohini Mohun Boy. -‘Baboo Pyaroo Tuhobildarinee v. Syud Nazir 
Hossein (2? W. R.. 183), the case quoted by the Court below, does not apply 
to the present case. Here there was a fresh application for attachment of 
different lapds ; the application was silent upon, and therefore must be taken to 
have pi^rposely igno^d, all the proceedings under the regular suit. It must, 
therefore K.stand or fall on its own merits; and being admittedly made beyond 
time, is barred by limitation. Nor can the application be brought within 
art. 167, Sch. II of Act IX of 1871, as it was not made to keep in force a 
previous executaon proceeding. 

, Baboo Bash Behari Ghosc. — The last application made by the judgment- 
creditor may be said to have been one to ** keep in force ** a previous decree or 
order of the Court — see Chmder Coomir Roy v. Bhuggobutty ProHonno Roy 
(I.*L. R., 3 Cal., 235; S. c., 1 C. L. R., 23); and having [718] been made 
within three years of the previous application of the 22r.d November 1870, is 
within time. Again, the decree-holder was obstructed in obtaining execution of 
his decree ; the time occupied in removing these obstructions cannot he included 
in the period of limitation applicable to this case. The case quoted by the 
lower Court strictly applies to the facts of this case. The form and method of 
application lastly made by the judgment-creditor may be open to comment, but 
the Court will look rather to the facts which preceded that application, and not 
to the way in which the application was made. 

Baboo Mohini Mohun Roy in reply. 

The judgment of the Court was delivered by 

Kemp, J. (who, after shortly stating the facts, continued) It is contended 
by the pleader for the special appellant that if the starting point is to be the 
application under s. 212, which was made on the 2nd of January 1869, then the 
present application having been made more than three years from that date is 
barred. On the other hand, it is contended by the pleader who appears for the 
respondent, that the application of the 6th of September 1873 is within time, as 
the last previous application was made on the 22nd of November 1870. That 
was an application to sell the interest of the judgment-debtor in a certain 
decree and certain specified properties. ^ 

The pleader admits that this application of the 22nd November 1870 was 
not made under s. 212 of the Civil Procedure Code, but he says that it was an 
application “ to keep in force ” the decree within the iPeaning of art. 167 of 
Sch. II of the Limitation Act as interpreted by the Full Bench in In re 
Chunder Coomar Boy v. Bhuggobutty Prosonno Boy (I.L.R., 3 Cal,, 

236; S.C,, 1 C.L.R , 23). But we think that this* rej^soning is wrong. The 
application being for sale of certain properties already under attachment 
under an order issued on the application of the 2nd of January 1869, it w^as 
clearly an application to enforce the decree, and not one merely to keep 
the decree alive in the sense intended by the Full Bench. Bub the [7l9j 
j>leader further contends, on the strength of the decision of Justices MaRKBY 
and Romesh Chunder Mitter, in the case of Baboo Pyaroo Tuhobildarinee 
V. Syud Nazir Hossein (23 W. R., 183), that the application of the 0th September 
1873 mi^kt be treated as an application to revive and continue the proceedings 
instituted on the previous application of the 2nd of January 1869, those proceed- 
ings having been stayed for a time,— from the 19th December 1870 to July 
1873, — by reason of the judgment -creditor being forced to maintain, by a regular 
suit instituted for the purpose, the right of the judgment-debtor to the properties 
under attachment, against third parties. But observe that the circumdtances 
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of the case quoted differ materially from those in the present case. Mr. Justice 
Markby, who delimed the judgment of the Court, says ; Whatever may 
be the form of the last application, dated the 5th December 1873, in substance it 
was an application to the Court for the continuation of the former«proceedings 
on the .ground that the bar that was set up by reason of th*b adverse order under 
s. 246, nad been removed by the decision in the subsequent regular suit ; ” 
and, therefore, for these reasons the learned Judges held that it was not an 
application to execute the decree within the meaning of schedule II, rfi.rticle 167 
of Act IX of 1871 . Now, in the present case, we find that theseremarks do joot 
in any way apply. The present application made by the decree-holder on the 
6th of September 1873 was as follows: — In the 9th' Column of the application 
in which he sets out the relief which he asks for from the Court, — namely, 
that the judgment-debtor's property being situated within the chowkeo of the 
Munsif of Nattore, it is necessary for him, the decree-holder, to take out a 
certificate before he can attach property within that jurisdiction, and he there- 
fore prays the Court to forward a certificate of non -satisfaction to the Court of 
the Mun^f of Nattore to enable the decree-holder to proceed to attach and 
sell the property situated within that jurisdiction ; further, with that appli- 
cation he presented the original decree of 1864 for rent, and the subsequent 
orders of the Judge and of the High Court [7203 confirming t^at decree. It 
thus appears that the application contained no reference to the properties which 
were the subject of the regular suit, and was not therefore either in substance or 
in form such an application as was contemplated by Mr. Justice Mabkby in 
his judgment in the case above quoted. 

It is not as though the judgment-creditor had represented that the obstacle 
which existed to obtaining satisfaction by selling the decree No. 11 of the 
Subordinate Judge of Bajshahye, in which the judgment-debtor had a title, had 
been removed by the reversal of the proceedings under s. 246. On the cofitrary, 
he asked for a certificate to be sent to the Munsif of Nattore in order that he 
might proceed against property which, so far as we understand, was quite 
independent of the property the subject of the regular suit, which suit had its 
origin in proceedings adverse to the judgment- creditor under s. 246. We are, 
therefore, of opinion that the case relied upon by the pleader for the respondent 
is not applicable to Jbhe circumstances and facts of the present case, and as it is 
clear th^it the application of the 22nd of November 1870 is not an application 
to keep the decree in force within the meaning of the Full Bench ruling 
referred to, the judgment of the Judge must be reversed, that of t]^e Munsif 
restored, and the appeal decreed with costs. 

Appeal decreed. 


NOTES. 

[ LIMITATION— STEP IN AID OF EXECUTION— OBSTACLES— 

i . Time runs notwithstanding the obstacle, when the obstacle did not relate te> the parti- 
cular property sought to be proceeded against : — (1878) 3 Cal.. 716; (1881) 7 Cal., 
556^9 C. L. B. 834 ; 

• ii. or only related to a particular share of the same property and execution as against 
the remaining part might hai^ been had :-^(1869) 17 Cal. 268. • 

iii. As to cases ef omission, see (1890) 17 Cal. 631 and (1886) 14 Cal., 124, 

I OAli.— X48 JW7 


i 


* 
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iv. The sai^e prinoiplea will apply where a different process is taken : — 

(189W 18 All. 9 (attachment of property following arrest) . 

(1884) 7 Mad. 595. 

(188?) 7 Bom. 293. f 

V. (1886) 10 Mad. ^2 is no longer an anthoricy as to what would be an obstacle ; being 
, overruled by (1904) 28 Mad. 50. 

vi. The application must be made when the obstacle was first removed : — 31 Mad. 71.] 


. [3 Gal. 720 J 

Thfi 14th February, 1S7H, 

Present : 

Mr. Justice Ainslie and Mb. Justice McDonell. 


Lati Kooer Decree- holder 

versus 

Sobadra Kooer Judgment-debtor.* 

2 C. L. R. 78 ] 

Practice — Execution of decree — Mesne profits — Act XXIII of 1861, s. 11. 

A sued B and obtained possession of certain property under a decree. On appeal this 
decree was reversed. The judgment and decree of the Appellate Court made no order about 
mesne profits which had accrued during the time the [721] land was in possession of A. 
B. thereupon, seeking execution of the Appellate Court’s decree, applied to be reinstated in 
possession, and also for an order awarding her mesne profits for the time during which she 
was out of possession of the said lauds. Held, that upon such application, it was competent 
for the Court to cause restitution to be made of all that the party against whom the erroneous 
decree had been enforced had been deprived of by such enforcement. [See ss. 44, 111 and 112 
of the Civil Procedure Code (Act X of 1877). J 

In this case Mussamut Sobadra Kooer, the judgment-debtor and present 
respondent, had obtained possession of certain land under a decree dated the 
7th May 1870 against the present decree-holder. This decree after a remand 
by the High Court was reversed by the Lower Appellate Court on the 1 4th May 
1874. The present decree-holder, the defendant in the original suit, applied to 
the Muntfif’s Court for possession of the property taken in execution under the 
first decree, and also asked for mesne profits in respect of the time during which 
she was out of possession, and further asked that sueh mesne profits should be 
calculated and awarded to her in execution of the decree'of the Lower Appellate 
Court which set aside the decree for possession obtained by the present 
judgment-debtor in the Court below. The Court of First Instance refused the 
application on the ground that the decree-holder could not produce any distinct 
decree under which mesne profits had been specifically awarded. The Lower 
Appellate Court upheld the decision on the ground that where a decree is silent 
touching interest or mesne profits, the Court executing the decree cannot assess 
or give e^fecution for such interest or mesne profits, and quoted the case of 
Sadasiva Pillai v. Eamaltnga Pillai [9 Moo. L A., 506 {This ts an error for 
2 I, A., 219) ; 16 B". L. R., 383 ; 24 W. E., 193) in support of this view. It 
was further of Opinion that the judgment-debtor's possession between Bhadro 

* MijSi^llaneous Special Appeal No, 200 of 1677, against the order of A. V. PalmeTf Esq., 
Judge of Biila Shababad, dated the 9th of May 1877, affirming the order of Moulvie Imam Ali, 
Munaif of Buxar, dated the 17th of February 1877. 
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and Falgoon 1281 (August 1874 and January 1875) had not been established. 
The decree-holder now preferred this appeal to the High Court. ^ 

Baboo Pran Nath Pandit for the Apgellani. — This application for mesno 
profits is maintainable under s. 11 of Act XXIIX of 1861. Id executing 
the decfeB of the Appellate Court, the [782] Court below was bound td make 
complete restitution to the person affected by the former erroneous decree. 
See Nursing Chunder Sep> v. Bidyadhurie Dossce (2 W. R., 275), Chowdhury 
Shib Narain Pohraj Mandhati v. Ohowdhry Ki shore Narain Pohraj *Mandhati 
(10 W. R., 131) ; Hurro Chunder Boy Chowdhry v. Skoorodhonee Debia (B. L. R., 
F. B., 985 ; 9 W. R., 403), Sheikh Wahid Ali v. Mu^st. Jamaye (2 B. L. R., 
F. B„ 73 ; 11 B. L. R., P. C., 149 ; 11 W. R., F. B., 1) ; Baj Kissen Singh 
V. Baroda Debea (6 W. R., Miscl. Rul., Ill) ; Bibee Hamida v. Bibee Bhudhur 
(20 W. R., 239) ; Bama Soondery Debea v. Tarini Kant Lahori (20 W. R., 415) ; 
Oooroo Doss Boy v. Stephens (21 W. R., 195); Baja Lelanund Singh v. Maha- 
rajah Lukhimpore (13 Moo. 1. A., 490 ; 5 B. L. R., 605 ; 14 W. R., P. C., 23) ; 
Mccr GoivJmr Ah v. Hurpal Bhv^at (22 W. R., 445); Uninit Ram llazrah v. 
Kuralee Pershad Mistree (23 W. R., 441). 

^ Baboo Taruck Nath Paulit for the Respondent. — Where a decree is silent as 
to amount of mesne profits, the decree-holder cannot obtain m^sne profits in 
execution of his decree- -Httrro Chunder Chotvdhry y. Sooradhonee Debea \1 W. 
R., Miscl. Rul., 5) : the same rule holds in respect of interest — Mosoodun Loll v. 
Bekaree Singh (B. L. R., F. B., 602 ; 6 W. R., Miscl. Rul., 109). Mesne profits 
are essentially in the nature of damages which do not exist as an obligation to 
be discharged, but are only payable when due under an order of Court — Huro 
Mohini Chowdhrain v. Dhun Monee Chowdhram (10 W. R., 62). Even in cases 
where mesne profits are given up to date of institution of suit, the Court execut- 
ing the decree is strictly confined to the words of the decree and can give no 
more — Janokee Nath Mookerjee v. Baj Kristo Singh (15 W. R., 292), SyecfShah 
Ameen Ahmud v. Syed Shah Zameer Ahmud (18 W. R., 122), Bhoohunessuree 
Chowdhrain v. Mansor (22 W. R., 160). 

• Our. ad. vult. 

[733] The judgment of the Court was delivered by 

Ainslie, J. (who, after stating the facts of the case, continued). — It appears 
to us that the view taken by the subordinate Courts is not correct. A number 
of decisions of this Court have been cited, which lay down that where property 
has passed in execution of a decree, and that decree has been set seside, the 
Court which gave possession of the property is bound to make complete restitu- 
tion to the person injured by its cancelled decree. The first of those decisions is 
Nursing Churn Sein v. Bidyadhuree Dossce (2 W.R., 275); that no doubt is not 
a case exactly in point. The question there was with refero?icc to a spocilic 
sum of money taken out from the Collectorate treasury in execution of a docroc; 
but we think that the principle on which the Court then based its judgment 
is the same as that on which the judgments in cases to be quoted further on are 
based. Thereis a case in Chowdhry Sib Narain Pohraj Mandhata v. Choiodhry* 
Eishore^Narain Pohraj Mandhata [10 W.R., 131), which is distinctly in point ; 
and in that case Mr. Justice Baylby in delivering judgment cites the opinion of 
the late learned Chief Justice Sir Barnes Peacock — Hurro Chunder Roy 
Chowdhry v. Shoorodhonee Debea (B. L. R., F. B., 985 ; 9 W. R., 403, 407). 
Sir Barnes Peacock said that “ the decree of reversal necessarily carries with 
it the right to restitution of all that has been taken under the erroneous decree in 
the same manner as an ordinary decree carries with it a right to iSave it exe- 
cuted, and I should have consideredthatadecree of revetsalneodsearily authorized 
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the lower Court to cause restitution to be made of all that the party against 
whom the fsrroneous decree had been enforced bad been deprived by reason of 
its having been enforced.” Further on he says : In England, if a judgment; is 
reversed fo^ error, the person against whom the judgment was given is entitled 
to a wrj^t of restitution. It is not a mere matter of discretion with t|ia Court 
which reverses a decree whether the party against whom it was given is or is 
not to be restored to what he has been deprived of under [724] it. There can 
be no doubt that in point of justice the plaintiff was entitled to have the rents 
which the defendant had collected from her land whilst be was in possession of 
it linder the erroneous decree refunded. This case is not like Shaik Wahid 
Ali V. Musst. Jamaye (2 B.*L. E., F. B., 73 ; 11 B. L. B., P. C., 149 ; 11 W. B., 
F. B., l), a Full Bench case, in which it was held that it was discretionary with 
the Court which passed the decree to award interest or not.” The learned 
Chief Justice goes on then to cite another case — Bajktssen Singh v. Baroda 
Dabea (6 W. E., Miscl. BuL, 111). 

Then there are two cases. Bibee Hameda v. Bibee Bhudhun (20 W. B., 239) 
and Bama Soonduree Dabea v. Tarini Kant Lahori (20 W. B., 415), in which 
the same view is adopted ; and again in Gooroo Das Boy v. Stephens (21 W. 
B., 195), there is a case which came before Mr. Justice L. S. JACKSON and 
myself, in wllich we held that, with reference to the judgment of the Privy 
Council in Baja Leelanund Singh v. Maharaja Luckimpore Singh (13 Moo. 
I. A., 490 ; 5 B. L. E., 605; 14 W. B., P. C., 23), this Court was bound to carry 
out the order for the reversal of a previous order to the full extent so as to 
relieve the person injured by the first order from all its consequences. The 
same view was followed in Meer Oowhur Ali v. Hurpfil Bhngut (22 W. B., 445) 
and Ununt Bam Huzrah v. Kurallee Pershad Mistrec (23 W. E., 441). 

^he cases cited on the other side do not appear to us to be directly in 
point. They are, Hurro Chunder Ohowdhry v. Sooradhoone Dabea (1 W. B., 
Miscl. Eul„ 6), Uoeoodmi Lall v. Bheekarsee Singh (B. L. E., F. B., 602 ; 6 W. 
B,, Miscl, Bui., 109), Uuro Mohini Chowdhrain v. Dhm Moonee Chowdhrain 
(10 W. E.,63), Janokee Nath Mookeerjee v. Bajkristo Sinifh (15 W. B.t292), 
Syvd Shah Ameer Ahmud v, Syvd Shah Zameen Ahmud (18 W. B. 122), 
Bhoobunessuree* Chowdhrain v. Mamor (22 W- B., 160), Kaleenath Dassv, 
Bajah Meah (22 VV. B., 406). On reference to these cases,' it will be seen that 
the whole of them refer to the extension of the original decree, and not to the 
effect of an order for the reversal of a decree. 

C72tfj The case cited by the Judge and a later case— v. Secretary 
of State (L. B., 4 1. A., 137) — only go so far as to establish what had been the 
practice of all the Courts in India, namely, that nbthipg could be added to a 
decree in course of execution ; but in this case it is not a question of adding to 
the decree at all* What the Court is asked to do is simply to set aside that 
which has resulted frotd its own action taken under an erroneous decree. 

With reference to the case Hurro Chtmder Boy Ohowdhry v. Sooradhonee 
Dabea (B. L. E., F. B., 985 ; 9 W. E., 403), it ought to be mentioned that 
Mr. Justice Loch apparently did not altogether assent to the views expressed by 
the Chief Justice. An examination of that case, however, will show that in fact 
ll belongs to the same class of cases as the other cases cited by the respondent, 
namely, that it may be treated as a ease in which there was an attempt to 
extend a definite order. This will be seen by referring to page 405 of the same 
volume. It is there said that ** the Sudder Court, on the 13th of May 185d, 
affirroed 9*s it related to the. deed, and teversed it as.vtcTthe 

award of to the thm plaiutiffiaitd directed that the property should 
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remain with the present plaintiff, who, as widow in the absence of an adoption, 
was entitled to the estate during her life as heir of her deceased husband/' So 
that there was a definite declaration by the Court ; and it might be agreed that 
it made that declaration advisedly, and that it was its intention not to go 
further, i^han that. * • 

In the present case, from the form of the proceedings st ated above, it is 
evident that there could have been no such express or implied intention of the 
Court which set aside tbe decree under which possession had been^aken. It 
was, therefore, open to the Munsif in the present application to do all that jv^as 
necessary to make the restitution complete. 

The Judge has said in his judgment: I note further that the de facto 
possession of Mussamut Sobadra between Falgoon and Bhadro 1281 is not 
established.” If this were a finding of fact come to on the evidence, no doubt 
sitting here in special appeal we would be unable to deal ^ith it ; but it appears 
to us [726] that it cannot be treated as such, for although there is evidence 
on one si^e which h£|,^ been uncontradicted by evidence on the other ; it does 
not appear that any particular time was fixed for the parties to appear in Court 
with all the evidence that they might have to give on questions of fact. The 
only order which has been brought to our notice is one by which the 23rd of 
January 1877 was fixed for hearing. That order is to this effedi, that it is for 
the hearing of argument and for making such order as may there be necessary : 
and it is evident that this was the course adopted by the Munsif. He dealt 
with the case as one which could probably be disposed of simply on a question 
of law : and he in fact did dispose of it on a question of law without going into 
the facts at all. Had hiS decision been the other way, we think it would follow 
from the order by which the 23rd of January was fixed for hearing, that ho 
would then have made some order for proceeding upon evidence on the merits 
of the case. In the absence of such order, the appellant cannot be concluded 
by the ovid^ce produced by the other side and the absence of evidence on her 
part. 

The case must, therefore, go back to the Court belo^^ to ascertain whether, 
as a blatter of fact, Mussamut Sobadra ever was in posssession of the property 
as the result of the execution of her decree ; and if so, how much the appellant 
is entitled to receive* from her as mesne profits in respect of tfie time during 
which she was in possession. 

Costs will follow the result. Case remanded^ 


. NOTES. 

[ EXPRESS LEOISLATIO)!- 

The C.P.G. 1908, s. X44t, has expressly enacted as follows : — 

(1) Where and in so far as a decreeis varied or reverted the Court of First instance shall on 

the application of any party entitled to any benefit by way of restitution or otherwise, cause 
such restitution to be made as will, so far as may be, place the parties in the position which 
they would have occupied but for such decree or such part thereof as has been varied o# 
reversed ; and, for this purpose, the Court may make any orders, including orders for the 
refund of costs and for the payment of interest, damages, compensation ^nd mes^ 
profits which are properly consequential on such variation or restitution. W 

(2) No suit shall be instituted for the purpose of obtaining any restitution or other relief 
which could be obtained by application under sub-section (1). 

This provision embodies the effect of this case and similar decisions such as (1894) 21 
Cia,, 989 ;< (1886) 9 MimT. 606 (1886)^33 €al., 601. (1903) 6 C.VT.K. 710. Bfit H Bhoold be 

obMTved Oode bevs uteparatB 
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[727] The 10th April, 1878. 

PBBSENT : 

kR. Justice Ainslie and Mb. Justice McDonell. 


Syud Mahomet Hossein and others Appellants 

versus 

Hadzi Abdullah and others Ilespondents. " 


Bcgistration — Bight to Appeal — Act VllI of 1871 , s. 76 — Bepeal of Act VIII 
of 1871 by Act III of 1877 — General Clauses Act I of 1868, s. 6, 

An order refusing re^stration of a deed was passed on 23rd August 1872 ; and when Act 
VIll of 1871 was in force, an application for review was presented, and finally rejected on 
20th December 1877 after the repeal of Act VIII of 1871 by Act III oP 1877. Held that, under 
the provisions of s. 6 of Act I of 18GB (the General Clauses Act), the proceedings must bo 
governed by the Act in force at the time when they were instituted, — namely, by Act VII,Iof 
1871, and therefore no appeal would lie. 

In this case an appeal was originally presented to the Judge of Gy a under 
8. 73t of Act VIII of 1871, from an order of refusal to register a deed presented 
for registration, the ground of refusal being that one of the parties to the deed 
denied its execution. The Judge, on 23rd August 1872, rejected the appeal, but 
his successor, on 19th September 1873, issued a rule calling on the other side 
to show cause why a review should not be admitted ; and on 4th January 
1873 he admitted a review of his predecessor’s order, and the cause was set 
down for further hearing. ^ 

The order admitting the review was set aside by the High Court on appeal, 
as being in excess of the Judge’s powers (See In the matter of the petition of 
Hadjee Abdoollah, 10 B.L.R., 394) ; but the order of the High Court was in 
turn set aside Ijy the Privy Council {BeeBeasut Hossein y., Hadjee AbdooUah, 
I.L.B., 2 Cal., 131), and the application for review was Viltimately restored, 
and heard, but rejected on 20th December 1877. The present appeal was 
thereupon preferred. 

The ^Registrar submitted the case to the High Court for orders as to 
whether or not the appeal should be admitted, stating that [728] if the 
present appeal were viewed as one from an order sirnply .rejecting an application 

* Memorandum of appeal agaiuHt the decision of E. Grey, Esq., District Judge of Gya, 
dated the 20ih December 1877, making the opposite party respondent. No. of Case in lower 
Court, 1 of 1872. 

t [Sec. 73 : — If a Registrar makes, under section 71 or section 72, an order of refusal to 
register or to direct the registration of any document, 

or if he has made a like order under section 82 or section 83 
of Act No. XX of 1866, 

or if the Sub-Registrar has refused to register the document 
on the ground that the person, or one of the persons, by whom 
the document purports to have been executed has denied the 
execution, 

or if the Registrar has himselft as Sub-Registrar, made an order of refusal under section 71, 
any person cl%iining under such document or his representative, asgign, or agent authorised 
as aforesaid, may within thirty days after the making^of the order of refusal, apply by peti- 
tion to the District Court, in order to establish bis right to have the document registered.] 


V procedure where Regis- 
trar refuses to register or 
direct registration of docu- 

f nts falling under section 
or section 18, els., 1, 2, 
3, and 4. 


1182 



HADZI ABDULLAH &C. [1878] 


I.L.R. 8 Cal 728 


for review, it would not lie under s. 629 of the new Civil Procedure 
Code, Act X of 1877, which declared that such an order is final ; and if it 
were viewed as an appeal from an order refusing to register the deed, it would 
still not lie, since under s. 76 of Act III oS1877,* the order of the Diijtrict Judge 
is final,, and the old Registration Act (Act VIII of 1871, s. 76 i) was to tl^e same 
purport. 

Moonshoe Mahomed Yumf^ for the Appellants, contended that he was 
entitled to an appeal, because Act VITI of 1871 was repealed by Act III of 1877, 
and the jurisdiction vested in the District Court by ss. 73 and 76 of Act VJII 
is vested in the Registrar by ss. 72, 73, 75 and 76. of Act III of 1877, and by 
s. 77 of that Act jurisdiction is given to the ordinary Civil Courts to entertain 
suits for a decree directing documents to be registered ; and as the pproceedings 
in this case terminated after Act III of 1877 had come into force, the order 
appealed against should be taken to be an order contemplated by s. 77, against 
which there is an appeal. 

No one appeared on behalf of the Respondents. 

The judgment of the Court was delivered by 

’ Ainslie, J. — The Registrar of Deeds having refused to register a certain 
document, an application was made in 1872 to the District Judge under Act 
VIII of 1871. On 23rd August 1872 the District Judge rejected the petition 
on the ground that the execution of the deed had not been proved. In 
September 1872 Reasut Hossein applied for a review of judgment, and on the 
19th September 1872 the District Judge issued a rule calling upon the opposite 


* £ 1877, Sec. 76 : — Every Registrar refusing — 


(a) to register a document except on the ground that the property to which it relates 
is not situate within his district or that the document 


Refusal by Registrar. 


ought to be registered in the ofhee of Sub-Registrar, or, 


(6) to"^ direct the registration of a document under section 72 or section 75, shall make 
an order of refusal and record the reasons for such order in his Book No. 2 and 
on application made by any person executing or claiming under the document 
^ shall, without unnecessary delay, give him a copy of the reasons so recorded. 
No appeal lies from any order under this section or section 72.] 


t £ 1871, Sec. 76 The Court may summon and enforce the attendance of witnesses and 
^ j j compel them to give evidence and on the day so fixed as aforesaid, 

menu uu uc adjoumed, shall inquire — 


(a) whether the document has been executed, and ^ 

(b) whether the requirements of the law for the time being in force have been complied 

with on the part of the petitioner so as to entitle the document to registration. 
2f it finds that the document has been executed and that the said r^uirements 
have been conf^lied with, the Court shall order the document to be registered, and, 
if the document be duly presented for registration within thirty days after the 
making of such order, the Registering Officer shall obey the same, and fchereapon 
shall, so far as may be practicable, follow the procedure prescribed in sections 58,59, 
60. Such registration shall take effect as if the document had been registered when 
it was first duly presented for registration. 

Provided that, when the officer presiding Kiver the District Court, has himself, as regia^ 
tering officer, made any order complained of under this section, 
Provision for case in the petition shall within sixty days after the making of such 
which the Judge is the re- order, be presented to the High Court, and the provisions co]» 
gistering officer. tained in the former part of this section shall, rnutaHs mutandis^ 

apply to such petition and the order (if &ny) thereon. 

• The District Court or the High Court, as the case may be, may direct by whom the 
whole or any part of the costs of any proceedings before it under this part shall be paid and 
such costs shall be recoverable as if Ijiey had been awarded in a suit undd^ the Code of 
Civil Prooedure. No appeal lies from ^ order made under this section.] 
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party to show cause why the review should not be admitted. On the 4th 
January 1^73 the rule was made absolute, the review admitted, and the causa 
set down for further hearing. This order of the 4th January 1873, therefore, 
had the e^eot of cancelling the original order of the Judge and re-opening 
tjie proceedings cocSmenoed by the petitioner in 1872 under s. 74, of Act 
VIII of 1371. 

[789] The final order of the Judge on that application was made on 20th 
December' 1877, when Act VIII of 1871 had been repealed. It was entitled 
as ra review of judgment in Suit No. 1 of 1872. By s. 2 of Act III of 1877, 
which came into force on^the 2lBt April 1877, i\ct VITI of 1871 was repealed ; 
but by the provisions of the General Clauses Act (Act I of 1868, s. 6), the 
repeal of that Act does not affect any proceedings commenced before the 
repealing Act shall have come into operation. The consequence is that these 
proceedings having commenced before Act III of 1877 came into operation, 
must be governed by the provisions of the Act in force at the time when they 
were instituted, — namely. Act VIII of 1871, Section 76 of Act VIII of 1871 
contains instructions for proceedings of the Court on a petition of a person 
whose application for registration has been refused, and concludes with these 
words that no appeal lies from any order under this section. The prooedure 
under the present Begistration Act is altogether different from that under the 
Act of 1871, and we have no doubt that the case must be governed, by the 
former Act. Therefore, the appeal cannot be entertained. 

Appeal rejected, 

NOTES. 

[ See our Notes mpra to 3 Gal., 602 at B Gal., 668, where a similar question was decided 
by the Full Bench. 

See also (1889) 16 Cal., 267 F. B.] 
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The 1st April, 1878, 

Present ; 

Mr. .Tustice Markby and Mr. .Justice Prinsep. * 

■ • 

Fn the matter of Harasatoollah and others Petitioners 

versus 

Brojonath Ghose Opposite party."' 

t-lC. L.R. 517 1 •• 

Immoveable Property —Sale in ExerMlon of Decree —Dispoftsession of Third 
Person — Obstruction to Purchaser —Act VIII of 1859, s. 269 — Civil Pro- 
cedure Code (ActX of 1877), ss. H18, 319, 3rM, 335— Limitation Act (XV 
of 1877), Sched II, Art. 165, * 

There is no provision in the Civil Procedure Code, similar to that contained in s. 269 of 
Act VIII of A59 which enabled the Court executing a decree to enquire into a complaint 
made by a person other than the defendant, on the ground of dispo.sse.ssion in the delivery of 
possession to the purchaser of (,780] immoveable property sold in execution of a decree ; and, 
therefore, the only remedy of a person so dispossessed is by regular suit. # 

A, decree-holder, purchased certain property belonging to B, his judgment-debtor, at a 
sale in execution of his decree, and delivery of pos.se.ssion to him was ordered. A stranger to 
the suit, thereupon, presjiitod a petition t) the Cnirt executing the decree, setting up a title 
to a moiety of the property in question, and prayed for an investigation into his right, and 
for recovery of possession on the ground that ho had been dispossessed by A, Held, that 
the application could not be maintained. 

The following was the referring order in this ease : — 

“ In execution of a decree obtained by one Brojonath Ghose against 
one Sumeruddin, the property, which is the subject of the present dispute, 
was sold as the property of the judgment-debtor, and purchased by the 
decree-holder himself. The purchaser, as usual, asked the assistance of the 
Court* to be put in possession of the property purchased by him, and 
delivery of possession was ordered under the due course of law. The applicant 
thereupon presented ^a petition setting up a title to a moiety of the property, 
for an igvestigation into his rights, anci for recovery of possession on the 
ground of having been dispossessed by the said purchaser. It is contended 
on behalf of the purchaser that there is no provision in the Civil Proce- 
dure Code under which an application like this can be maintained. *1 think 
this contention is valid. Under s. 269 of Act VIII of 1859 a complaint made by 
the purchaser on account o’f ‘resistance in obtaining delivery of possession of 
the purchased property, sis well as a complaint made by a party other than the 

* Small Cause Court Reference, No. S93 of 1878, from the order of Baboo Sreenath Roy 
Bahadoor, Subordinatti Judge, and Judge of Small Cause Court of Hooghly, dated the 23rd 
February 1878. 

T [Sec. 269 : — If it shall appear that the resistance or obstruction to the delivery of pos- ^ 
session was occasioned by any person other than the defendant 
Obstruction by claimants claiming a right to the possession of the property sold as 
other than defendants. proprietor, mortgagee, lessee, or under any other titl^ or if in 
the delivery of possession to the purchaser any sucti person 
claiming as aforesaid shall be dispossessed, the Court, on the complaint of the purchaser, or 
of such person claiming as aforesaid, if made within one month Aom the date of such 
resistance or obstruction or of such dispossession, as the case may be, shall enquire into the 
matter of the complaint and pass such order as may be proper in the circumstances of the 
case. The order shall not^e subject to appeal, but the party against whom it i» given shall 
be at liberty to bring a suit to establish h*is right at any time within one year from the date 
thereof.] ^ 
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defendant on the ground of dispossesision in the delivery of possession to the 
purchaser, icould be maintained and enquired into. But, under the new Act of 
1S77, the former is maintainable under ss. 334 and 335 ; but the Act is silent 
with referepce to the latter. There is, therefore, no provision in the new Code 
giving ^ right to a p^son dispossessed in delivering possession to the purchaser 
of the piifcliased property, for an enquiry into his rights. His remedy is by a 
regular suit. 

“ It is contended on behalf of the applicant, that if a party other than 
the defendant, ^dispossessed in delivering possession to a decree-holder of the 
decretal property, can have a summary [731 J remedy, it is anomalous to think 
that a party other than Vhe defendant can have no such remedy when he is 
dispossessed by a purchaser at an execution-sale. I think this plea is quite 
fallacious. In the first place, there is an express provision with regard to the 
first-mentioned point, s. 332, but there is none with reference to the last- 
mentioned one. InHhe next place, in the former case, the dispute is between 
the decree-holder, a party to a pending case, and another, which, if not 
adjudicated upon, justice cannot be attained ; while in the lattel case, the 
dispute is between two strangers, quite unconnected with the case in which the 
decree was passed or with the execution thereof. It is reasonable, theref 9 re, 
that such parties should be left to settle their dispute in a case between them- 
selves, and that the Court executing the decree should not be encumbered to 
try a point foreign to the execution proceedings and without a case to that effect. 

“ The applicant’s pleader then pointed out to me Art. 167 of Sched. ii, div. 
3, of the Limitation Act, * and argued that, unless an application of the present 
nature was maintainable, the limitation for such an application would not have 
been provided for in the Limitation Act. The article under notice runs thus : 
“Complaining of resistance, etc., to delivery of possession of immoveable 
property decreed or sold in execution of a decree, or of dispossession in the 
delivery of possession to the decree-holder or tlio purchaser of such property.” 
I must confess I do not find my way clear to reconcile tliis provision with 
the provisions of the Civil Procedure Code. My query, therefore, is whether 
the present application is maintainable in the execution department, or the 
applicant should be told to seek remedy in regular course of law. I reserve 
judgment in tbe matter until receipt of the Court’s decision on the points.” 

The parties were unrepresented. 

Markby, J. - The Subordinate Judge seems to have correctly Explained 
the present state of the law. If the purchaser at a sale in execution of a 
decree b« resisted or obstructed when being put in possession by the Court, as 
provided for by s. 318 ' or s. 319 f of the Code of Civil Procedure of 1877, the 
Court can now act only under s. 334 or s. 335. « • 


Sec. 318 — When the property sold is in the occupancy of the judgment-debtor or of some 
person on his behalf, or of some person claiming under a title 
‘prSerty i occupancy “f ^ the judgment-debtor subaequunt to the attachment 

• /irtvvianf property, and a certificate in respect thereof has been 

‘ ' granted under section 316, the Court shall, on application by 

the purchaser, order delivery to bo made by putting the purchaser or any person whom ho 
*may appoint to receive delivery on his behalf in possession of the property, and, if need be, by 
removing any person who refuses to vficato the same.] 


t [Sgc. 319 ; — When the property sold is in the occupancy of a tenant or other person 
entitled to occupy the same, and a certificate in respect thereof 
Delivery of immoveable has been granted undersection 316, the Court shall order delivery 
property in the occupancy thereof to be made by affixing a copy of the certificate of sale in 
of tenant. some conspicuous place on the property, and proclaiming to the 

occupant by beat of drum or in such other mode a^ pay be 
customary* some convenient place, that the interest of the judgment-debtor hks been 
transferred to the purchaser.) 
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[782] Section 318 provides for the giving of what is usually termed khas 
possession to an execution -purchaser, and the Court is empowered^to “ order 
delivery to be made by putting the purchaser or any person whom he may appoint 
to receive delivery on his behalf in possession of tho property, and, i^^ need be, 
by remo'^ing any person who refuses to vacate the same.” If resist I'ince or> 
obstruction is made by the judgment-debtor or any one on his bejialf, the 
provisions of Chapter XIX of the Code relating to resistance or obstruction to a 
decree-holder are applicable to s. 334. If, on the other hand, the pro¥)erty sold 
was not in the khas possession of the judgment-debtor; but is in«>the occupancy 
of a tenant or other person entitled to occupy the same, possession by publica- 
tion of his title is given to the execution-purchaser. And s. 334 provides for a 
summary enquiry on “ resistance or obstruction caused by any person other than 
the judgment-debtor not in possession of the property sold, but claiming a 
right thereto as proprietor, mortgagee, lessee, or under any other title,” if such 
resistance or obstruction be made the subject of complaint by tho purchaser. 

No provision is, however, now made if tho obstruction or resistance to the 
possession bf an auction -jjurchaser is caused by a third party, a stranger, 
claiming to be in actual possession on a title altogether independent of the 
judgement-debtor. 

Section 331 provides for such a case, but only when possei^sion is being 
given to a decree-holder in execution of a decree ; and this does not apply to 
an execution -purchaser. 

Section 269 of the Code of 1859 provided for this case, and we do not 
understand why it has been omitted from the present •Code of 1877, and this 
omission is the more remarkable because the law of limitation, passed almost 
simultaneously with tlie present Code, in schedule TI, article 165/ seems to 
contemplate a summary enquiry by the Courts on the application by a person 
dispossessed of immoveable property and disputing the right of tho purchaser at 
a sale in execution of a decree to be put in possession, since it provides a term 
within which suit or application by such a person for rediess should he made. 

[7333 In such a state of the law it seems obviously unfair for the Courts, 
which, cannot now summarily determine the relative rights of the parties, to 
insist on putting an auction-purchaser into possession in spite of tho resistance 
or obstruction of a third party having no connection with the judg'nent-ded^tor; 
and, therefore, it seems to us that, ordinarily, officers should be directed to 
abstain from «iny act of dispossession in such a case, leaving the execution- 
purchaser to his remedy by suit. 


NOTES. 

[LEGISLATION SUPPLYING THE OMISSION— 

The omission pointed opt in this decision was rectified by the Legislature in the Amend- 
ing Act XII of 1879; and Sec. 885 of tho Code of 1692 has been substantial h leproduced in 
the C. P. C of 1908, Sch. I Or. 21, rules 97 to 108. J 

•[Article 165 : — 


Description of suit. 


Period of Limitation. 


Time from which period 
begins to run. 


Under the Code of Civil Thirty days. Tho date of difipoar-sssion. 

Procedure, by a person dispos- 
sessed of immoveable property, 
and disputing the right of the 
decree-holder or purchaser at 
a sale in execution of a decree 
to be put into possession. * 
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c 

[ 8 Cal. 788 ] 

OEIGINAL CIVIL. 

The 1st and ISth June, 187 b. 

c 

Present : 

Sir Richard Garth, Kt., Chief Justice. 

4 Th the goods of Gasper Malcolm Gasper (Deceased). 

[=2 C. L. R. 436] 

Ad valorem Duty — Act ^11 of 1870, sch. i, cL 11 — Act XIII of 
1875, s. 0 {19c) — Notification No. 2023 of *2Uh April 1874/'' 

Executors obtaining a second grant of probate subsequent to the enactment of the Court 
Fees Act of 1870 (the first grant having been taken out previously to that eriaclment) are not 
exempted from the payment of the ad valorem duty chargeable under that Act, although the 
full fee then chargeable by law had already been paid at the time when the first probate was 
taken out. 

% 

This was a reference under s. 6l of Act VII of 1870, made by Mr. Belchambers, 
the Taxing Master of the Court. 

It appeared that otte Gasper Malcolm Gasper died on the 5th August 
1862, appointing by will one Johannes George Bagram his executor, and 
directing that each of his sons who attained the age of 21 yeais should also be 
joined with him as executors. Johannes George Bagram, in August 1862, 
appljfid for and obtained probate of the testator’s will and paid the only fee 
[7isO which was at that time leviable undei the law in foice, viz., a commission 
fee amounting to Rs. 10. On the 30tli April 1878 Johannes George Bagram 
died, and in May of the same year two of the sons of the testator applied for 
probate. « 

• Financial Notification No. ‘2628, Gazette of India, 26th April 1874, Part X, p. 264. 

In exercise of the power conferred by s. 86 of the Court Fees A'ct of 1870, the Governor- 
General in Council is pleased to make the following reduction and remission : — • 

(a) Whenever a grant of probate or letters of administration shall have been made in 
respect of any property forming part of an estate, the amount of foes then actually paid under 
the said .^ct shall be deducted when a like grant* is made in respect of property belonging to 
the same estate identical with or including the property to which the former grant relates. 

« • 

(b) Whenever a grant of probate or letters of odministraltfon shall have been made in 
respect of any property belonging to an estate, no fees shall be chargeable under the said Act 

^wben a like grant is made in respect of the whole or any part of the same property belonging 
^to the same estate. 

(c) This notification applies to the whole of British India. 

• t [Sec. 5 : — When any difference arises between the officer whose duty itistJ^see that any 

fee is paid under this Chapter and any suitor or attorney, as to 
Procedure in case of the necessity of paying a fee or the amount thereof, the question 
difierencet as to necessity shall, when the differences arise in any of the said High Courts, 
or amount of fee. be referred to the taxing-officer, whose decision thereon shall be 

t final, except when the question is, in his opinion, one of general 
importance, in which case he shall refer it to the final decision of the Chief Justice of such 
High Court, or of such Judge of the High Court as the Chief Justice shall appoint eithhr 
generally or specially in this behalf. 
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The Begistrar was of opinion that an ad valorem duty of 2 per cent, was 
chargeable on the value of the unadministered estate under cl. 11 of the 1st 
Schedule of Act VII of 1870." In support of this view he cited tBe case of In 
the Goods of Chalmers (6 B. L. B., 4p^-» 1^7), the Financial Notification 
No. 2623 of 24th April 1874, and s. 19 of the Court Fees Act, rdad with s. 6 
(19c)6fAct XIII of 1875. ® 

o 

Mr. G. Gregory for the executors, — The duty claimed here is not payable 
under Act VII of 1870, or Act XIII of 1875; those Acts can oijly apply to 
cases where the testator dies after those Acts have ccyne into opera- 
tion. To apply the provisions of the Court Fees Act to the present case would 
be to give a retrospective effect to the Act. In cRses of this description the 
Courts have always been averse to construe Acts in timt manner ; see Maxwell 
on the Interpretation of Statutes, p. 192, and the case of Earl Cormoallis (25 
L. J., Ex., 149;S. c., 11 Ex., 580). To put a retrospective construction on 
the Act would be, in the present case, to subject the estate to a heavy duty 
under an enactment the provisions of which do not expressly apply, the duty 
leviable al that time when the first probate was taken out having already been 
paid ; and further there is no express provision in the Act applicable to cases of 
wills admitted to probate before the Act came into force. 

The Advocate-General (Mr. Paul) for the Crown. — Aci; VII of 1870 
expressly requires that ad valorem duty shall be paid upon any grant of 
probate, and the amending Act, Act XIII of 1875, s. 6 (19c), merely states, 
“ that when the full fee chargeable under the Court Fees Act has been 
once paid, no fee shall be chargeable under the samb Act on any further grant 
[735] made in respect of the whole or any part of the same property belonging 
to the same estate." Now the probate duty pa'yable under the Court Fees Act 
has never in this case been paid before. The only fee that has been paid is a 
commission fee of Rs. 10, payable under the law in force when the first probate 
was taken out. So, clearly, tihe exemption claimed under s. 6 (l9c) of Act 
XIII of 1875 does not apply to the present case. The case of In the Goods of 
Chalmers (6 B. L. R., Apx., 137) is exactly in point. 

•The opinion of the Chief Justice was as follows : — 

Garth, C. J. — T think it is quite clear that tlie ad valorem duty must bo 
paid upon the present grant of probate. At the time when the first grant of 
probate; was made to one of the executors named in the will, no ad valorem duty 
was payable. The only sum charged was a commission fee of Rs, 10. That 
executor has died, and the other two executors now wish to prove the will. 
Act VII of 1870 ^ requires the ad valorem duty to bo paid upon grant of 
probate, and I find no provision exempting these executors from payment of 
the duty. In fact, but for*the official notification made under the provisions of 
the Act, dated the 2lth of April 1874, the ad valorem fee would he payable a 
second time upon any second grant of probate. But here no injustice is done, 
because the duty has never been paid upon this property. 

fOl. 11 of Act VII of 1870:- 

Number. Ad valorem fee. Proper fee. 


Probate of a will or letters of 
administration with or without 
will annexed. 


If the amount or value of 
the property in respect of 
which the probate or letters 
or certificate shall be granted 
exceeds one thousand rupees . 


Two per centum on such 
amftunti or value.] 
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The case of In the Goods of Ghalmers, deceased (6 B. L. B„ Apx., 137), 
decided by Sir R. CoucH is in point, and is entirely in accordance with the 
view which i take of this question. 

The Enf^'lish case to which my attention has been called by Mr. Oreqory 
— Jn re the Executors of Lord Cornwallis (26 L. J., Ex., 142 ; s. c., 11 E«;, 680) 
— will be found to have no application to the present. That case merely decided 
that the Succession Duty Act of 1863 did not apply to annuities granted before 
the passing of that Act. 

( Attorney for the executors : Mr. Zorah. 

Attorney for tiie Growi. : The Government Solicitor. 


NOTES. 

[6’tfe also In tlm Goods of March (1879) 4 Cal.. 726 (duty paid in England) contra 
21 Bom., 1H9 (at 150). Thu proviso to Art. 11 of Sch. T of the Coart Foes Act, 1870, was added 
by the Succession Oorbificate Act VII of 1889 repealing and re-enacting the Probate and 
Administration Act, 1881, s, 168.] 


[736] The 29th April, 1878. 
Present : 

Sir Richard Garth, Kt., Chief Justice. 
In the Goods of Rush ton (deceased). 


Probate — Ad valorem fee— Anniuty charged upon property of testator — 

Court Fees Act {Act VJI of 1870), sched, i, cL 11. 

• 

Where it appeared that property disposed of by a will was bequeathed to the testatrix 
subject to the payment thereout of an annuity for life to a person who survived her — held, that 
the ad valorem fee prescribed by sched. i, cl. 11, of the Court Fees Act ought to be levied upon 
the value of the property, loss the capitalized value of the annuity. 

This was a reference under s. 5 of Act Vll .of 1870, made by Mr. Bel- 
chambers, the Taxing Master of the Court : - - 

“ In this case a grant of probate of the will of the deceased has been 
obtained b^ her husband as the solo executor. 

“ The facts material to the present question are, that thd property disposed 
of by the will of the deceased was bequeathed to her by her late father, subject 
to the payment thereout of an annuity of Rs. 600 per arfnura for life to her 
brother, who is still living, and is new of the age of 60 years. 

“ Upon the facts it is submitted, on behalf of the executor, that the ad 
valorem iee prescribed by No. 11, sched. i of the Court Fees Act, 1870, ought 
to be levied, not upon the apparent value of the estate, but upon its actual 
present value, to be estimated after making an allowance in respect of the 
annuity payable thereout. 

“ To provide for the payment of this annuity, Rs. 16,000, at 4 per cent., 
would be required. ^ 

** It appears from a volume of actuaries* tables, to which 1 have been referred 
by the executor’s attorneys, that the present value of £1, payable at the dbath 
of a person aged 50 at 4 per cent., is 10s. Id. *At that rate the present value of 
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£1,500 (the equivalent of Bs. 15,000) payable at the death of a person aged 50, 
at 4 per cent., would be £793 15s., or Rs. 7,937-8-0. 

“ The ad valorem fee is chargeable on the ajnount or value of the property 
in respect of which the probate, or letters, or certifics,te shall fee granted, — 
that Is, on the amount or value at [737j the time of the grant, aTid not’at 
some future time; see the Attorney -General v. Partington (l C., 457), 
affirmed in error (3 H. & 0., 193). 

o< 

“ The actual present value of the property in the present, case cannot be 
arrived at without deducting the value of the annuity. 

“ Proceeding upon the basis of the figures a?roady given, the difference 
between Rs. 15,000 and Rs. 7,933-8-0, viz,, Rs. 7,066-8-0, is the value of the 
annuity, and ought to be deducted from the total amount of assets. The 
balance after such deduction will represent the actual present value of the 
estate upon which the ad valorem fee is leviable. * 

“ Tl» value of an annuity of £60 per annum held on a single life, if 
calculated according to the tables in the schedule annexed to the Succession Duty 
Act (16 and 17 Viet., c. 5i) would be A745. 15.s. 8r7., equivalent to Rs. 7,457-13-0, 
of Rs. 359-5-0 in excess of the value arrived at as the result of the calculation 
made according to the actuaries’ tables. 

“ As the question is one of general importance, it is referred for final 
determination to the Honourable the Chief Justice, as required by s. 5 of the 
Court Fees Act, 1870.” 

No Counsel appeared to argue the point. 

The opinion of the Chief Justice was as follows : — 

Garth, C.J. — It appears to me that Mr. Belchambers is perfectly, right, 
and that the value of the property must be the value at tiio present time, less 
the capitalized value of the annuity. 


• NOTES. 

[Seo Jilso Sch. Ill to the Court Fees Act, 1870, added by XI of 1890.] 

. [738] The 8th May, 1878. 

Present : 

Sir Richard Garth, kt., Chief Justice, Mr. Justice MARKih' and 
iJr. Justice Romesh Chunder Mitter. 

Joykis^o Cowar One of the Defendants 

versus 

Nittyanund Nundy and others Plaintiffs. 

[ C.L.R. 4i0 ] 

Hindu Law — Ancestral trade carried on for benefit of Infants — Liability 
of Infant — Contract Act (IX of 1872), s. 247— Decree on appeai— 

Act VIII of 1859, s. .387— Act X of 1877, s^544. 

* Where the ancestral trade of aHindu was carried on afterbis death for the benefit of his 
infant children by thei»guardian, and debts were incurred by the firm ia the course of 
business,— 7feW, that the guardian of*a Hindu minor is competent to carry on an ancestral 
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( 

trade on behalf of the minor, and that, following tho analogy of the rale laid down by 247 * 
of the Contract Act, as to the liability of a minor admitted by contract into a partnership 
business, the minor is not to be hold personally liable for the debts incurred in such trade, but 
that his share Jberoin is alone liable. 

^ The Qpurt of Appeal lias power under s. 337 t of Act VIII of 1859 eorresponding wjth s. 644 
of Act Xof i§77, to draw up what would be a fair decree as regards all the parties to a suit, 
although some of them may not have appealed . 

Petum Doss v. Ramdhone Doss (Tay., 279), Hamlal Thnkursidas v. Lakhmichand Muni- 
ra»» p. Bom. H.O.il., Apx., 71) and Johurra Bibee v . Rree Oopal Misser (I.L.B., 1 Cal., 
470) followed. 

0 *■* 

This was a suit to recover the balance of an account for goods sold and 
delivered. It appeared that, on the 17th of March 1871, one Anundo Ghunder 
Co war died, leaving two sons, Nobokisto Go war and J.)ykisto Cowar, the 
defendants, infants, und two widows. Anundo Ghunder Cowar carried on 
business as a merchant and had repeated dealings with the plaintiffs, to whom 
bo was indebted at tho time of his death. After that time the widows, as the 
kutrees of the joint family, carried on the business and gave a power of attorney 
to manage it to one Harradhone Roy. The defendant, Nobokisto, after |;ie 
came of age, m^.naged the business jointly with Harradhone Roy. The plain- 
tiffs continued to have dealings with the firm, and on the 12th April, Harra- 
dhone Roy, on behalf of the firm, signed a fresh hatchitta bringing forward a 
balance due from [ 739 ] the defendants to the plaintiffs, which was slightly 
reduced in the course of further dealings between the parties, and for this 
balance the plaintiffs sued. 


MacphersON, J., decreed the plaintiffs’ claim out of the property of 
Anundo Ghunder Cowar. From this decree the infant defendant, Joykisto 
appealed. 

Mr. Bonnerjee and Mr. Paulit for the Appellant. 

Mr. Branson and Mr. Alleniov the Respondents. 

Garth, C.J. — It appears that Anundo Ghunder Gowar, the father of the 
appellant, who fsan infant, died on the 19th March 1871. c Anundo (thunder, 
tip to the time of his death, carried on business as a trader, and had ctealings 
with the plaintiffs’ firm. He died leaving him surviving the appellant and his 
elder brother Nobokisto, both then infants under the age of 16 years, and 
two wido^f s. The sons and widow^s, after Anuudo’s death, lived as members of 
a joint Hindu family. The ancestral trade was carried on under the manage- 
ment of the widows. * * ^ 

Tho widows being purdanasheen women could not cake the management 
of the ancestral trade directly into their own hands, but employed their son-in- 
law, one Harradhone, for that purpose ; and it was under the direct supervision 


Minor partner not pcT- 
sonally liable, but his 
share is. 

Ope of several plaintiff? 
or defendants may appeal 
and obtain a reversal of the 
whole decree if it proceed 
on a ground bommon to 
all. 


•[Sec. 247 A person, who is under the age of majority 
according to the law to which he is subject, may be admitted 
to the benefits 'of partnership, but cannot be made personally 
liable for any obligation of the firm ; but the shii re of such minor 
in the property of the firm is liable for the obligations of the firm.] 

t[Sec. 337 ; — If there be two or more plaintiffs or two or 
more defendants in a suit, and the decision of the lower Court 
proceed on any ground common to all, any one of the plaintiffs 
or defendants may appeal against the whole decree, and the 
Appellate Court may reverse or modify tfte decree in favour pf*a31 
the plaintiffs, or defendants.] 


1192 



NITTYANUND NUNDY [1878] 


I.L.R. 3 Gal. 740 


and ii^anagement of Harradhone that the business was carried on. It is also 
proved that the appellant's elder brother Nobokisto, after he came of age, took 
part in the management with his brother-in-law Harradhone. 

During the sole management of Harradhone, and also during the joint 
management of Nobokisto and Harradhone, dealings ^ith the pl^intiif’g 
firm continued ; and in the course of tliese transactions, the defendants became 
indebted to the plaintiffs in the sum of Es. 4,605-11-3. This debt entirely 
arises out of transactions connected with the ancestral business carried on by 
the defendants’ family after Anundo Chunders’ death. 9 

[740] The plaintiff's brought a suit to recover the amount, and Mr. Justice 
Macphkrson has decreed the chiim with this reservation, that the amotint 
decreed is to be realized out of the property of the deceased father, Anundo 
Chunder Cowar. Against this decree the infant, Joykisto, has alone appealed. 

The questions that we have to determine are, whether^the infant appellant 
is at all liable for this debt ; and, if so, to what eKtent ? It seems to us that, on 
the authority of decided cases — Petum Doss v. Ramdhone Doss (Tay., 279), 
Ramlal Thahirsidas v. Lakrmchand (1 Bom. H.C.E., Apx., 71), Johurra 
Bibee v. Srcp Gopal Misser (f.L.R., 1 CaL, 470) —the guardian of a Hindu minor is 
corftpetent to carry on an ancestral trade on behalf of the minor ; consequently 
the contention raised in this appeal, that the infant appellant4s not liable to 
any extent for the debt in question, is not well founded. 

On the other hand it seems to us only reasonable, as well as in accordance 
with legal principles, that a minor on whose behalf an ancestral business is 
carried on ought not to be held personally liable for the debts incurred in that 
business. 

There must be some defined limit to the minor’s liability. 

The limit apparently laid down by Mr. Justice MacphkrSON is, that|ill the 
ancestral property is to he rendered liable. But there may be instances in 
which this limit would be found manifestly inadequate and unsuited to reach 
the justice of the case. For example, petty trade in the time of an ancestor 
migh% expand after his death into a large flourishing business in the hands of 
a manager for infants. Debts arising out of this business would naturally 
become proportionately large, and it would seem unreasonable t(9 hold that such 
debts sl^puld be recoverable from ancestral property only. 

On the other hand the trade might not prosper, and in this case the minor 
ought not to be liable to account for trade losses out of any property unconnected 
with the assets of the business, which he may have received from his ancestor. 

In the case of a rarrfor being admitted into partnership in r.he ordinary 
way, s. 247 of the ConlSraot Act (IX of 1872) [741] provides, that for “ any 
obligation of the firm," the sliare of the “ minor in the property of the firm is 
alone liable. ” 

We think that this limit of the infant’s liability, which has been adopted 
by the Legislature in the case of a minor being admitted by contract into fi 
partnership business, ought to be adopted in such a case as the present. On 
principle there ought not to be any difference between the nature of the liability 
of an infant admitted by contract into a partnership business and that of one 
on whose behalf an ancestral trade is carried on by a manager. 

, The elder brother Nobokisto has not appealed against Mr. Justice 
MacpHERSON’S order, nor on the other hand have the plaintiffs appealed upon 
the ground that No&okisto should have been made personally liable in the 
ordinary way. 


I CAIi.— 160 
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We ought not, under ordinary circumstances, to make a decree which 
would have the effect of altering his liability, when neitiier he on the one 
hand nor t&e plaintiffs on the other have appealed against the decree in the 
Coujrt below. 

But under s. 387 of the Code of Civil Procedure (Act VIII of 1859, 
corresponding with Act X of 1877, s. 544) we are empowered, in a case like 
the present, to draw up what would be a fair decree as regards both defendants. 

We propose, therefore, to make an order, that unless the defendants admit 
partnership assets sufficient for the payment of the debt, there should be the 
usual decree for an account of the partnership property, and a direction that 
the, debts be paid out of that property. 

It will be the duty of the plaintiffs to serve Nobokisto with a copy of 
this judgment; and if within three weeks from the date of Nobokisto receiving 
a copy of this judgment neither the plaintiffs nor Nobokisto make any applica- 
tion to alter the terms of our proposed decree, the decree will be drawn up 
accordingly ; but either party will be at liberty to apply within that time. 

The minor defendant is entitled to the costs of the appeal. 

Decree varied^ 

Attorney for the Appellant : Mi. Dover. 

Attorneys for the Respondents : Messrs. Swinhoe. Law if: Co. 

NOTES. 

[ Sco Notes to i Cal., 470. ] 

[742j APPELLATE CRIMINAL 

The 30th April, 1878. 

Present : 

Mr. Justice Market and Mr. Justice Prinsep. 

In the matter of Troylokhanath Biswas and Ram Churn 
Biswas Petitioners.'' 

Inquny )vio Cause of Death — Report by Magistrate — Privileged 
CcmmunicaUon — J iidicial Proceeding — Finding — Coroner's 
Inquest — Criminal Procedure Code (Act X of 187 ii). 

Act ss, 127, 133, 135, 296— Evidence 
(J of 1872), s. 124, 

Where the Magi.strate of a division held an inquiry, under s. 135 t of the Criminal Proce- 
dure Code, into the cause (>f the death of a person found dead under suspicious circumstances « 
and, without making a specific charge against any person, drew up a report embodying the 
result of his inquiry, and sent the report to the Magistrate of the district, and subso> 
qucntly proceedings wore taken against one of the witnesses, which ultimately resulted 

^ * Criminal Reference, No. 35 of 1878, from an order of H. B. Lawford, Esq., Sessions 

Judge of Nuddea, dated the 12th March 1878. 

ttSecc 136 : — The nearest Magistrate duly authorized may hold an inquiry into the cause 
T • • * death, either instead of or in addition to the inves- 

Inquiry ® tigation held by the Police Officer ; and if he does so, he shall have 

^ch d^tn py ne r powers in conducting it which he would have in holding 

Magistrate. inquiry into an offence, although no specific charge has been 

made against any person. The Magistrate holding such an inquiry sljall record the ejiidence 
taken upon it Tn any of the manners hereinafter presenibed, according to the circumstances of 
the case,] 
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in an acquittal — Heldy by the High Court, that there being nothing in the language of s. 136 
requiring the Magistrate holding such an inquiry either to make a report on^to come to a 
finding, the report actually sent could not bo cousidored as part of a judicial proceeding, and 
that therefore the High Court had no power to send for it under s. 296 of^tho Criimnal 
Procedure; Code. * • 

No analogy exists between a Coroner’s Inquest and an inquiry into the cause of death 
under the Criminal Procedure Code. ^ 

9 

In this case, the facts of which are sufficiently stated in the judgment^ of 
Mr, Justice Markby, a rule had been obtained callltig upon the Magistrate of 
Nuddea to show cause why he should not send up a certain report containing 
the results of an inquiry by Mr. Skrine, the Magistrate of the division, under 
8. 135 of the Criminal Procedure Code, into the death of oneKarngotti Biswas ; 
and why, in the event of the Court holding the repoBrt to be a judicial 
proceeding, the proceedings should not be quashed under s. 297 of the Code. 

The Ad oocate.- General and Mr. Kilby for the Magistrate of Nuddea, 
shqwed cause. — The question is entirely one of prin-[743Jciple. If suefj a 
document as this is to be considered as part of a judicial proceeding or record, 
subordmate officers will no longer be able to furnish confidential r sports to 
their superiors. [MaRKBY, J. — There are three points to be considered: (l) 
whether, under s. 135 of the Criminal Procedure Code, it was imperative on 
Mr. Skrine to make a report ? (2) Supposing that it was not imperative, still 
whether he was not at liberty to make one ? (3) Whether this report was made 
under s. 135, or whether it "was independent?]. The law makes no provision 
for such a report as was made. There is not one word in s. 135 of the 
Criiijinal Procedure Code which says that the Magistrate is to put down in 
writing the conclusion at which he arrives. The omission is intenfional. 
That appears from the provisions of ss. 127"^' and 133.1 These two sections 

*[Sec. 127 *. — The investigation shall be completed without unnecessary delay, and as 
• soon as it is completed the Police officer making the sa-rac shall 

Report of Police officer, forward to the Magistrate having the jurisdiction, a report in 
the form proscribed by the Local Govcrninentf setting forth the 
names of the parties, th6 nature of the complaint, and the names of the persons who appear 
to bo acquainted with the oircumst.inoes of the case, and shall also send t) such Magistrate 
any weapon or article which it may be necessary to produce before him. 

The Police officer .shall state whether the accused person has been forwarded in custody, 
or has been released on bail or on his own recognizance. • 

If the accused person be detained in custody, the Police officer .shall state the fact and 
the cause of his detention.] ^ ^ 

t[Soc. 133 : — The offii^r in charge of a police station, on receiving notice or information 
of the unnatural or sudden death of any person, shall immediate- 
Polico to inquire and 1> give intimation thereof to the nearest Magistrate duly 
report on unnatural and authorized, and shall proceed to the place where the body 
sudden deaths. of such deceased person is, and there, in the presence of two or 

more respectable inhabitants of the neighbourhood, shall make 
an investigation, and report the apparent cause of death, describing any mark of violence 
which may be found on ihe body aud stating in what manner or by what weapon or instrument* 
sucb mark appears to have been inflicted. 

The report shall be signed by such Police officer and other persons, or by so many of 
them as concur therein, and shall be forthwith forwarded to the Magistrate of the^district or 
to the Magistrate of the division of a district. 

When there is any doubt regarding the cause of death, the Pollbe officer shall forward 
t^e body, with a view to its being examined, to the nearest Civil Surgeon or other Medical 
Officer appointed in this behalf by the Local Government if the state of the weather and the 
distance admit of its beiitg so forwarded without risk of putrefaction on the road. 

In the presidencies of Madras and fiombay the head of the village may also in like manner 
make the investigation and report to the nearest Magi|trate duly authorized.] 
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^ provide for investigations and reports by Police- officers. These reports have to 
be sent teethe Magistrate of the district. Section 135. which relates to 
investigations by a Magistrate, does not require him to send in a report. 
Mf. Skrinei acted under this section,* and therefore, as he was not directed or 
required under the law to make a report, the report which he did make must 
have beett made under rules of the service, and does not form part of the pro- 
ceedings. The fourth section of the Criminal Procedure Code defines a 
judicial iJroceeding as “ any proceeding in which any judgment, sentence, or 
fit^l order is pl^ssed.’’ It may be one which culmi]|feites in an order or not- 
This report is neither a judgment, sentence, nor final order. It is in the form 
of & letter to the Magistrate of Nuddea with certain appendices. These were 
sent up to the High Court for its assistance, as some jiortion of the letter is 
illegible. They form no part of the record. The character of the report is not 
judicial. There must be an intention in order to make a judicial report. This 
is a letter, and nothtng more than a letter, to the Magi sUate. [Markby, J. — 
Mr. Ghose in applying for the rule argued that the document spoke for itself 
and relied on the first line.] Tiie last five paragraphs show that this was not 
a judgment, but was a private letter. That which may be evidence of a fact is 
not necessarily part of a record or judicial proceeding. Suppose a Magistrate 
tries a case summarily, he is [744] not bound to write a judgment, and no 
evidence is recorded. Suppose th^t the prisoner subsequently indicts a witness 
for perjury, the notes on Counsel’s brief made during the hearing before the 
Magistrate would not be a part of the record. There is no “ case ” under 
s. 297 of the Code. A “ case” is a proceeding against some one. This report is 
not a proceeding. It cannot he said that there hae been “ a material error ” in 
a judicial proceeding. Even supposing that Mr. Skrine had not written this 
report, no inquiry could be ordered, for the proceedings were purely optional ; 
and there is nothing upon which the Court could pass any judgment, order, 
or sentence. The rule requires Mr. Stevens to show cause why these 
proceedings should not be quashed. What is there to quash ? No one is 
affected by the proceedings. There is merely an ojanion, that cannot be quash- 
ed ; there is no judgment, order, or sentence. Finally, this is a confidential 
letter from Mr. Skrine, both in form and matter. It recites things which had 
transpired, that does not make it a judicial proceeding. If^the Court orders this 
report to be given up, it will be doing more in a criminal case than it could in a 
civil case. Suppose this to be a special appeal, would the report he considered 
as a letter or as a judgment? The Government think that this is a communica- 
tion pri^leged under s. 124 of the Evidence Act. It cannot form part of the 
record. A record should be kept in the office of the Magistrate together with 
other records of proceedings. Letters of thi.s kibd belong to the executive 
department, not to the judicial. * 

Mr. M. M. Ghose and Mr. Pauhi in support of the rule. As to the first 
question we submit that it is imperative on the Magistrate to come to a finding 
or report. Section 135 provides for two oases : the Magistrate may hold a 
’ judipial inquiry, and he may either stop the Police or he may adopt their pro- 
ceedings. [Markby, J.-— Suppose a Police-officer makes a report, must the 
Magiatmte come to a finding ?] If he makes an inquiry he must. The Legisla- 
ture could not have intended to allow a Magistrate who enters upon such an 
inquiry as this to decline to come to a finding. It cannot have intended to 
allow the proceedings to be abortive. Suppose a Magistrate in case aftar 
t7M} oas^ refused to come to a finding after taking evidence, would ppt the 
Court have power to make him ? When a case is of such a description that the 
Magistrate would exarcise powe^ under the section, then the proceed itigs become 
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of a ludioial nature, and the High Court has jurisdiction to inquire into them. 
Here the Magistrate arrested persons, discharged them, made inquiries, and 
embodied the result in a document which he describes as his official report. 
This is a judicial document, for it was imperative on Mr. Skrine to corae*to a 
finding.. Even if it was not imperative, still the findingibhat he cam^ to w^s 
judicial. True there are passages in the report wliich are not in tbg form of a 
judgment ; but, taking it as a whole, it is judicial. Mr. Skrine never intended 
to treat it as confidential. [Markby, J. — On the question of ii^bention, we 
should consider oursel|ps bound by Mr. Stevens's statement refusing to send up 
the report on the ground that it was confidential. Mr. Skrine’s intention is^im- 
material.] 1 do not say that his intention is mateftal. Mr. Stevens's opinion 
does not conclude the matter. His statement is a mere matter of oj)inion on his 
part, not a matter of fact within his knowledge. Where the law declares that 
proceedings shall be judicial, a mistake on the ymrt of an officer does not alter 
their nature. Suppose a suit was brought against him, Ite could plead that he 
was acting in a judicial capacity and therefore protected. The form of the 
report will not help us in deciding this question. Some parts of it do not 
appear to be judicial, and it is in the form of a letter. But this is the only 
document which embodies the result of the inquiry ; the fact that irrelevant 
matters are contained in it does not alter its character. It l^s been argued 
that Jbhe report was made by Mr. Skrine in his executive capacity. But 
Magistrates in deciding judicial questions have no executive functions, and 
there is nothing to make them police-officers ; the distinctions are perfectly 
clear. All the Magistrate’s powers are judicial, except some few which are 
declared by s. 518 of the Criminal Procedure Code to be non-judicial. The word 
“judgment ” is not defined in the Code. [Pkinsep, J. — Have you looked into 
chap, xxxiv of the Code ? J That chapter merely says wliat the judgment in a 
trial is to contain This report [746] is a “ proceeding” of which my clients 
would he entitled to a copy under s. 9^76, as they were “ affected ” by it.* This 
section has been amended by Act XI of 1874, which made it much wider. The 
report directs the prosecution of ail the witnesses hut two, and under that 
direolbion my clients ware prosecuted, fPltlNSEF, J. —The paragraph you refer 
to merely suggests the prosecution.l It would be a sanction. [PlilNSEP, J. —To 
whom ?] There would lie a sufficient sanction to any one wl 4 > liked to prose- 
cute. It does not matter what this document is called, so long as it is judicial 
under the law. It may contain extraneous matter, there may bo irregularities, 
but the judicial character is not taken away. It has been argued that counsel’s 
notes in a summary trial would not form part of ihe record. But suppose that 
the Magistrate, though not bound to do so, takes down evidence, would not 
that be part of the record? and would he not be bound to produce it ? 

Markby, J. — The short facts of the case, so far as it is necessary to state 
them for the purpose of disposing of the present rule, are that, on the 10th 
June last, a man named Bamgotti Biswas was found lying dead at no great 
distance from the factory of Lokenathpur. Under the circumstances in which 
he was found, I think that there was no possibility of doubt, or at any rate 
there was very good reason to suppose, that the man had either committed 
suicide or had been murdered. It was therefore a proper case for tlje institu- 
tion of an inquiry under s. 135 of the Code of Criminal Procedure, and accord- 
ingly, as we must take it now, the Magistrate of the division proceeded to hold 
this inquiry. Those proceedings lasted a considerable time, and ultimately 
they were communicated to the Magistrate of the district. The final conclusion 
to which the Magistrate who held this inquiry •came was, that Ihe man had 
committed suicide, and that he bad purposely committed suicide under such 
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circumstances as might raise a suspicion that the factory people or some persons 
connected with the factory had caused his death. Subsequently some proceed- 
ings, which arose out of this inquiry, were taken against one of the petitioners 
now beforcfus, and those proceedings went on appeal before the Sessions 
[747] Jiudge of NuJdea. The Sessions Judge of Nuddea acquitted the peti- 
tioner, bqj} he desired to see the proceedings taken under s. 135, and he 
accordingly sent for those proceedings ; but the Magistrate of the district in 
whose hands they were at that time, thinking that the proceedings under 
s. 135 were not i^udicial proceedings at all, declined to semd them. The Sessions 
Judge of Nuddea reported the matter to this Court, and another Bench of this 
Oouvt, after having heard* the Legal Remembrancer on the subject, came 
to the conclusion that the proceedings taken by Mr. Skrine, the Magistrate 
who held the inquiry, were proceedings under s. 135, and that they were judi- 
cial proceedings. They did not, however, order the proceedings to be sent to 
the Sessions Judge of Nuddea, but sent for those proceedings themselves, and 
an order was issued that the record of the proceedings under s. 135^ should be 
sent up to this Court. The Magistrate of Nuddea in answer to that order sent 
up certain papers but he intimated at the same time that he was in possession 
of a report by Mr. Rkrine, and he informed this Court that he did not send 
that report as^hat was written by Mr. Skrine as a confidential report to him. 

In that stage of the proceedings the case was transferred from the Bench 
which issued the original order to this Bench, and as the matter then stood, 
the only point for our consideration was whetlier or no the Magistrate of 
Nuddea was right in the view which he took,— viz., that the report of Mr. 
Skrine did not form part of tlie proceedings under s. 135. In the meantime, 
however, before we came to any conclusion upon that, the present applicatio.i 
was made, specially requesting that we should send for this report, and that, 
after oTbtaining that report, wo should quash it. 

Now a good manv questions would have to he considered before granting 
such an application. There may be some doubt whether Troylokhanath 
Biswas, the only one of the petitioners who had ever been put upon his Vial, 
having been acquitted, the petitioners had any locus standi at all. There may 
be considerable *doubt, even putting all other questions out of the way, whether 
this Court would, at the instance of persons standing in the position of the 
petitioners, quash a finding under s, 135 ; 117483 and there is still a further 
objection taken by the Advocate-General, which is really not answered, viz., 
that as the inquiry under that section is optional, this Cou/'t has no power to 
order fresh proceedings to be taken, and unless fresh proceedings can be taken, 
there is but little use in our interfering at ail. But it not necessary to go 
into these questions, for on another ground 1 think that this application 
must fail. 

The reason why, notwithstanding these objections, we thought it desirable 
without further considering them that this rule should issue, was this : — It 
^as absolutely necessary for us in the way the case came before us to consider 
whetlier the Magistrate of Nuddea had duly complied with the order of this 
Court. The proceedings having been sent for, the report was not sent, and I 
understand the course taken by Mr. Stevens to have been to submit to the 
decision of this Coftrt, whether or no he was bound to send up that report. 
I may say in passing that the course so taken by Mr. Stevens shows that 
he acted with perfect propriety in the matter. But it wag necessary to jJecide 
the questioii which he submitted to us quite independently of the present 
application. For my; own part abo I strongly desired to have the assistance 
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of the advisers of the Crown in a discussion of this character. The question 
is of considerable importance, and one which may in some cases he of very 
serious consequence, whether the result of an enquiry under this section is such 
that, without the possibility of using any discretion in the matter, 4he Magis- 
trate is} bound to make it public. I therefore thought it 'desirable to ''issue -a 
rule in order to bring in the Crown and have the question discussedk Accord- 
ingly we issued a rule in order to have the benefit of tlio argument, of counsel 
for the Crown upon the construction of this section. 

} 

£> ' 

The matter has now been argued, and we have Jio determine what is^the 
true construction of this section. But before I enter into that question I wish 
to say one word as to what I understand to be the object of tiie petitioners 
in this case. I may say at once that, if there was the slightest indication 
that there was an intention of opening up a charge against any individual 
whatsoever by these proceedings, I would not have boon a party for a single 
moment to any discussion in the matter. [749] I would not by issuing a rule 
have given the least semblance of encouragement to such proceedings. But I 
fully understood Mr. Ghose from the first, as he lias also represented now, that 
tliatisnot the object of these proceedings 1 understand the real object of 
these proceedings to be to clear the memory of the deceascid man from 
an imputation which has undoubtedly been cast upon him. Whether we 
can arrive at that result under the law as it stands is a different matter ; 
but I am bound to say tliat I consider that the object, if it can be attained 
by law, is a perfectly legitimate object. No one can doubt that it must 
be a matter of great pain to persons connected with this unfortunate man 
that this statement, viz., that he had committed suicide under such circum- 
stances as the Magistrate supposes, should have been made. It may, no 
doubt, sometimes be the duty of public officers to make statements which 
are painful to others, but there is nothing objectionable if persons affected by 
those statements try by any legal means in their power to get rid of those state- 
ments ; and I go one step further, I think that the lelativesof this deceased 
persqfi were not rash in their inference, wdicn they found a document of thi^ kind 
printed and published, that it was intended to be put forth as the judicial result 
of a judicial inquiry. It commences thus : “ From F.II. Skrino, Bsq., Officiating 
rloint Magistrate on special duty, to the Magistrate of Nuddea. I have the 
honour To submit a report embodying the results of my inquiry into the cause 
of the death of Bamgotti Biswas.*' Reasonably enough the way in which it 
struck them was, that this was not merely an opinion of an individua*! formed 
upon the best matetials that he could get together by any means in his power, 
and reported confidentially to his superior officer ; but that it was an opinion of 
a judicial officer formed upon evidence and in a judicial manner. Although 
they were misled in supposing that it was a document of this nature, 1 think 
that they were very reasonably justified in assuming that it was so. I may also 
say that if this document had been of that character, and one therefore under 
our control, I should not have hesitated for a moment, if the law would allow^ 
me, in setting it aside. I think that it is of the utmost importance to keep a 
clear distinction between [730] judicial and executive proceedings ; and if this 
report was before me as a judicial proceeding, 1 should feel bound to say that 
it was a very unsatisfactory one. I think that it is impossible to read this 
document without seeing that this is not the result of an inqfiiry by Mr. Skrine 
hjmself, but of Mr. Skrine assisted by a variety of persons of inferior posi- 
tion. That might be a most useful thing for an ulterior object, but^ would not 
be an inquiry which "ought to go* forth to the world as a judicial proceeding 
by a Magistrate. I think it, therefore, right Jbo say that if this had been a 
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'' judicial proceeding, 1 should have treated it very differently from what I am 
now doing, eand 1 hope that if it be once understood thst this is not a judicial 
proceeding, it will be deprived of very much of its injurious effect. 

' " f * 

r Now with regard to what is the more immediate subject for us , now to 
consider. # I am free to admit that, during the course of the argument, I have 
had some doubt as to what the intention of the Legislature was when 
introducing this section. 1 think that it may be fairly argued that primd 
facie when a Magistrate holds a judicial inquiry and has power to take 
evidence, we should expect that it was intended that some result should be 
arriVed at. But though tfiat is so at first sight, I think, on further considera- 
tion, it is by no means clear, even upon a general view of the Act indepen- 
dently of the exact language of the section itself, that that wa.s the intention of 
the legislature. The object of these inquiries may he three-fold. The object 
may be to calm any Warm that had been created in the mind of the public on 
the occurrence of a violent or unnatural death, and to allay any unfounded 
suspicion ; or the object may be to put in force the law against a parti 3ular in- 
dividual ; or it may be merely to gdbin information to be used by the authorities 
according to their discretion. Now, looking at the general character of this 
section and thrs sections which precede it, J cannot myself see that, merely for 
the purpose of putting the law in force against any particular individual, there 
was any necessity for the section at all. As far as I can see, the powers of a 
Magistrate under the law, if he suspects any person of having committed any 
particular offence, are ample without having any recourse to this section. 
Therefore the inquiry, or inquest as it is sometimes [7313 called, must 
be to inform either the officers of Government or the public at large as to 
what has really occurred or is suspected to have occurred. Now I am by 
no mqans prepared to say that, as a matter of policy, more would be gained 
than lost by the publication of the result of the inquiry. We may no doubt 
imagine cases in which it is very desirable that the result should be pub- 
lished, but we may also imagine cases in which it would he most injurious, 
even to private individuals, if the result were published. I only say ttis to 
show that I approach the consideration of the language of this section without 
being able to discern any strong reasons of policy in favour of either one cun- 
struction or the other ; a,nd, therefore, though we may loot to the policy of an 
Act as one of our guides in its construction, there is really nothing' here to 
indicate what that policy is. Ti)e language of the section is this : “ The 
nearest Magistrate duly authorized may hold an inquiry into the cause of any 
such death, either instead of or in addition to the investigation held by the 
Police officer ; and if he does so, he shall have all the powers in conducting it 
which he would have in holding an inquiry into an offence, although no 
specific charge has been made against any person. The Magistrate holding 
such an inquiry shall record the evidence taken upon it in any of the manners 
hereinafter prescribed according to the circumstances of the case.” Now Mr. 
Ghose argued that the language of the section at once pointed to the provisions 
•bf s. 133, and that the inquiry held by the Magistrate was to be either 
supplemental to, or, if he thouglit proper, substitutecl for the inquiry held by a 
Police officer under s. 133, and he quite rightly indicated to us that under 
8. 133 a report is required, for that section says, that the Police officer shall make 
an investigation ftbd report the apparent cause of death, and so on. That 
argument which struck me at first seems to me to fail, because, whilst the 
Police officer necessarily has some superior to whom he can repq;ct, it is 
by no means always go with the Magistrate. The Magistrate of the district 
holding an inquiry qnder s. 135 has, under the Code of Criminal Pt'ocedure, no 


1300 



In re TROYLOKHANATH BISWAS &c. [1878] I.L.R. 3 Cal. 782 

executive superior to whom he can report at all. It is not impossible for him 
to r^ort to the Judge or to the Commissioner, or to Government f but I may 
say 1732] that it would be entirely out of the ordinary course of proceeding in 
this country if he were, judicially and ndt executively, to ^ake a report pither 
to one<y: to the other. At any rate, I feel sure that if it had been intended 
that the Magistrate should report judicially either to the Sessions* Judge or 
to the Commissioner, or to Government, this would have been stated expressly 
in the Act. • 

Then Mr. Ghose says, that although the Magistrate is not1:)ound to ref)ort 
he must come to a finding. That also clearly was* not the intention of^the 
Legislature, because, under s. 133, although there is to be a report to the 
Magistrate, which is clearly not a finding, there is no person ordered to come 
to any finding at all. I can see nothing which gives any support to the argu- 
ment that if there is not to be a report, there must still be a finding as 
distinguished from a report. The language of the section does not require a 
report, nos does it require a finding ; and it seems to me that if we were to say 
that, under this section, the Magistrate who holds an enquiry is bound to make 
a report or come to a finding, we should lie making an unjustifiable addition to 
thd language of the Legislature. 

Spme comparison has been made hetwfjen a Coroner's inquiry and the 
inquiry under s. 135. As far as 1 can see, the only semblance of any basis for 
that comparison arises out of the word “inquest,” which is used, not in s. 135, 
but in the earlier sections, where the Legislature apportions the various duties 
of Magistrates. I think that we ought not to introduce an analogy which does 
not really exist. The proceedings of a Coroner are in their nature regular 
criminal proceedings having a distinct result, and a result upon which, if it 
affects any particular person at all, ulterior proceedings can be taken against 
that person. I think also I am speaking correctly when I say that even in 
some cases where no particular person was affected, still the result of the 
verdict of a Coroner’s jury might be to effect a forfeiture of property to 
the Crown. No doubt some of these results do not exist now and have 
fallen into disuse; but we must, I think, remember what the Coroner’s inquest 
originally was when^we are asked to consider why it results inia finding. 

[733] On the whole, therefore, I think that this rule ought to be dis- 
charged upon the ground that the report sent up by Mr. Skrine to the Magis- 
trate of Nuddea was not part of a judicial proceeding. ^ 

Prinsepi J. — r altogether agree in the view of the law in s. 135 of the 
Code of Criminal Proceduife which has just been laid down by Mr. Justice 
MakKBY, and in holding that the report submitted by Mr. Skrine, the Magis- 
trate of the Division of Chooadanga, to the District Magistrate, Mr. Stevens, is 
no part of any judicial proceedings held under that section. It seems to me 
quite clear that the form of an inquiry under s. 135 is directed more to eluci- 
date the facts of a violent or unnatural death before there is any reasonable 
suspicion of the commission of any offence, and that when such grounds do* 
exist, the inquiry comes under another portion of the Code. 

As regards the form in which the present application is made to uV I must 
say that I have always entertained serious doubts as to the%loo'us standi of the 
petitioners, and it was, as has already been stated in the judgment which has 
been just delivered, on account of the importance of deciding the position of 
the Magistrate with ftgard to this particular report and the proceeflings taken 
by him that led me to agree in the course taken. 


X CAn.— X5l 
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Whatever grounds the relations of the deceased may have to complain of 
the terms ©f the report in the form in which they produce it before us and the 
aspersions that it may cast on the memory of the deceased Bamgotti Biswas, 
I thipk thfirt the obs^ervation of the Ifearned Advocate- General in the course of 
his argument completely disposes of any objection that they may ta^e to the 
terms in «vhich that report mentions Eamgotti. That report was never pub- 
lished, until through some injudicious agitation of the friends or advisers of the 
petitionerif a pressure was brought to bear on the Government, which induced 
th^ latter to ccrtisent to the publication of that report in the expurgated form 
in which it has been laid before us. Had this course not been taken on behalf 
of tfhe petitioners, that report would never have been published or been made 
known except to the officials immediately concerned. We have no power to 
[TSI*] quash that report as we are asked to do. nor har it been suggested that 
any good result would ensue in the ends of justice by any re-opening of the 
enquiry, since it is admitted that nothing is forthcoming or likely to be elicited 
which would throw any fresh light on the circumstances attending the death 
of Eamgotti Biswas. 


NOTES. 

[ENQUIRY UNRER S. 186 OF X OF 1872 ( ^8. 176 OF Y OF 1898) NOT JUDICIAL- 

So it cannot be revised under s. 435 of V of 1898 : — 3 Cal. 742 ; Rat. Un. Cr- Oases* 
843.] 


[ 8 Cal. 754 ] 

The 30th April, 1878, 

Present : 

Mr. Justice Markby and Mr. Justice Prinsep. 

Sufferuddin 

versus * 

Ibrahim," 

[= S C. L. R. 268 ] 

Jurisdiction — Bench of Mayisttates — Criminal Procedure Code 
• (ActX of 1872), ss. 50, 530. 

A Bench of Magistrates has no power to deal with cases coming under s. 530 of the 
Criminal Procedure Code. A Bench may be empowered tinder s. 50 of the Code “ to try 
such cases or such class of cases only and within such limits* as the Government may 
direct.” The definition of the term “ trial” shows that it refers to trials for offences, and 
these do not come within the miscellaneous matters mentioned in s. 530. 

The reference in this case was as follows 

^ “There is a dispute between Ibrahim and Sufferuddin concerning the 
possession of some lands. The former claims the land as being in his own cul- 
tivation as his howlah lands subordinate to the brahmatur tenure of Gobinda 
Chandra* Banerjee in Kismut Kistokate. The latter sets up a burga right 
(tenure for which rent is paid in kind), and claims to be in direct possession. 
Subsequently, on the application of Ibrahim, the Magistrate of the district took 
up the matter under s. 530 of the Criminal Procedure Code, and made the oaSe 

* OriminM Reference, No. 26 of 1878, by H. C.*Sutherland, Sessions of 

^aokergunge, dated the 16th April 1878. 
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over for trial to Baboo Trailokhya Nath Sen, Deputy Magistrate exercising 
second-class powers, with directions to try it in the Bench ove/ which he 
presided with first-class powers. The Bench, consisting of the Deputy Magis- 
trate with the Honorary Magistrate, Baboo Chundra Najh Sen, teok the base 
up and examined all the witnesses on behalf of Sufi'eruddin and tw^ of the 
important witnesses on behalf of Ibrahim. But at a later stagef a Bench, 
consisting of the same Deputy Magistrate [7S3] and another Honorary Magis- 
trate, Moulvie Mahomed Fazil, examined the rest of the witnesses, finally 
disposed of the case, and directed that Ibrahim should rdtain possession 
of the land until ousted by due course of law. ^ 

“It is first urged in this case that the evidence has been improperly 
received, inasmuch as the witnesses were heard, some by one Bench, and others 
by another Bench of Magistrates. It appears from the record that the witnesses 
for the second party were all examined by a Bench cons^ting of the Deputy 
Magistrate with an Honorary Magistrate, Babu Chundra Nath Son, who also 
examined two of the most important witnesses, — viz., Shita Nath and Nobin, to 
prove relinquishment on behalf of the first party. At a later stage of the case 
three witnesses were examined for the first party by a Bench consisting of the 
saAie Deputy Magistrate and an Honorary Magistrate, iVIoulvie Mohamed Fazil, 
and that the final order was passed by this last Bench of MagAtrates. Now 
this proceeding is altogether illegal, Moulvie Mohamed Fazil, who decided the 
case, knew nothing whatever of th^^ case for the second party, and his knowledge 
of the case for the first party was very imperfect. 

“ It is next urged that there is no evidence to support the order. This, 1 
think, is pretty clear from the Deputy Magistrate’s explanation, who says that 
more stress was laid on the Sub-Inspootor’s report than on the evidence of the 
witnesses. The Sub-Inspector's report is no evidence at all. Had he been 
examined, it would have been a very different thing altogether. * 

“ 1 think that the order ought not to stand, and undoi* the circumstances 
stated above, recommend that it be set aside.” 

Frinsepi J. — In addition to the reasons stated by the Sessions Judge, wo 
aje of opinion that it. was not competent* to a Bench of Magistrates to deal with 
a case under s. 530. , A Bench may be empowered under s. 50r “ to try such 
cases or such classes of cases only and within such limits as the Government 
may direct.” The definition of the term “ trial ” shows that it refers only to 
trials for offences, and not to miscellaneous matters such as those comity within 
8. 530. So that in this view of the law also the order passed was illegal : it is 
accordingly set aside. 


C I. TBIAL-MBIHIHO OP- 

Soa for various definitions: — (1878) 3 Cal. 794=2 C.L.H. 803; (181)8) 2.9 (!a].8G3:=2 
C.W.N. 465 ; (1903) 27 Mad. 610=1 Weir 787. 

II. TBIAL BT ONE BENCH OF MAOISTBATE8 OH EVIDENCE PABTLY BECOBDED . 
BY ANOTHER— 

Held to be illegal and the proceedings were set aside 

See (1663) 13 C.L.B. 212 where one Magistrate was absent while important*evidence 
was being takei^ even though he signed the final order afterwards. , 

See also (1895) 18 Mad. 394 ; (1886) 12 Cal. 558 ; (1893) 20 Cal. 870 ; (1895) 23 (3al. 194.3 
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in re CHUMMAN SHAH & 0 . [1878] 


C7563 The 30th April, 1878. 

* PBBSBNT : 

, ^ Mb. Justice Mabkby ^nd Mb. Justice Pkinsep. 

In fche matter of Chumman Shah and another.'^ 

. [=2C.L.R.817] 

j Confession — Attestation when unnecessary — Criminal Procedure 

Codf.iAct X of 1872), ss. 324, 346. 

The attestation required by s. 346 of the Criminal Procedure Code is unnecessary when 
a confession is made in Court to the officer trying the case at the time of trial. 

Thpi only question in this case was whether a conviction of a prisoner by a 
Deputy Magistrate «based mainly upon a confession made by the prisoner in 
Court to such Deputy Magistrate, ought to be quashed on the ground that the 
record of the confession had not been attested as required by s. 346 of the 
Criminal Procedure Code.t 

The Deputy Magistrate had convicted the prisoner under s. 411 of *the 
Indian Penal Code, and sentenced him to one year’s rigorous imprisonment. 

The Sessions Judge doubted whether this conviction could stand, and 
referred the matter to the High Court, which ruled as follows : 

Prinsep, J* (Mabkby, J., comiirrhig), — It was unnecessary for the Magis- 
trate to record any '' confession ” of Chumman Shah, since he was competent 
on the admission of Chumman to sentence him without any further record 
(s. 324, Code of Criminal Procedure).! 

* NOTES. 

[ Sec. 364 of V of 1898 is applicable to confessions under sec. 164 of the Act.] 


* Criminal Reference by F, Cowley, Esq.', Officiating Sessions Judge of Monghyr, dated 
the 24th April 187€. 

t [Sec. 346 : — Whenever an accused person is examined, the whole of such examination, 
„ • X- _ X A including every question put to him and every answer given by 

Examin^on of accuse recorded in full, and shall be shown or read to him, 

now recor^ea. ^iq shall be at liberty to explain or add to his answers. 

When the whole is made conformable to what ho declares is the truth, the examination 
shall be attested by the signature of the Magistrate or Sessions Judge, who shall certify under 
his own hand that it was taken in his presence and in his hearing, and contains accurately 
the whole of the statement made by the accused person. * 

In cases in which the examination of the accused person is not recorded by the Magis- 
trate or Sessions Judge himself, he shall be bound, as the examination proceeds, to make a 
memorandum thereof in the vernacular of the district, or in English, if he is sufficiently 
acquainted with that language ; and such memorandum shall be written and signed by the 
Magistrate or Sessions Judge with his own hand, and shall be annexed to the record. If the 
^Magistrate or Sessions Judge is precluded from making a memorandum as above required, he 
shall record the reason of his inability to do so. 

The accused person shall sign or attest by bis mark such record. 

If tht) examination be taken in the course of a preliminary inquiry, and the Court of 
Session find that the provisions of this section have not been fully complied with, it shall 
take evidence that the prisoner duly made the statement recorded : Provided that if the 
error does not prejudice the prisoner, it shall not be deemed to affect the admissibility of the 
statement so recorded.] * 

I tSec. 324 If an accused persoivadmits the commission of 
Accuse mAy be 00 i ofienee before a Court competent to try him for such otfenoo, 

ed on ms own pxoa. Qourt may convict him on his own admission.] 
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[787] The HMh June, 1878. 

Pbbsbnt ; 

Mb. Justice Ainslie and Mb. Justice Bbouguton. 

The Empress 
versus 

Nurul Huqq and another." 

[=22 C.L.R. 408] • 

Recognizance — Power of High Court to inte^j^re when forfeited. • 

The High Court has no power to reduce the amount of recognizances which have been 
forfeited, but in a case of hardship the matter should be referred to Government. 

In this case Nurul Huqq and Bissember Mitter were^ in April 1877, bound 
under penalties of Es. 700 each to keep the peace for a year. On the 31st 
Deoembei^ 1877 they were convicted by the Assistant Magistrate of Khoolna of 
committing mischief in respect of some cocoanuts, and sentenced to a fine of 
Bs. 20 each. This sentence was confirmed by the Officiating Magistrate of 
Jessore on appeal. 

On the 2nd of May 1878 the Assistant Magistrate of Khoofna ordered that 
the penalty (Bs. 700)mentioned in their security-bond should be realized. The 
Magistrate, to whom an appeal against this order was made, was of opinion that, 
considering the position of the defendants, who were peons in the cutcherry of 
a zemindar and earning probably not more than Bs. 7 or 8 a month, a penalty 
of Es. 700 each in the form of forfeited security in addition to the fine in the 
case of mischief was far heavier than was necessary, and reported the 
proceedings for the orders of the High Court under s. 296 of Act X of 1872. 

Upon this reference the following order was made by * 

Ainslie, Ji—ln the case of Nilmadhub Ohosal (19 W. B., Or. BuL, 1), a 
Bench of this Court held that we have no power to reduce the amount of 
recognizances which have been forfeited. The Bombay High Court has expressed 
the same opinion. 

The papers must be returned. The Officiating Magistrate should refer the 
matter, to Government, if he thinks the amount of the recognizances was 
excessive. 

NOTES. 

[ STATUTORY CHANGES— 

Under the new Code of* 1898 (V of 1898), ss. 514 and 515, the Magistrate himself has 
power to reduce *tho forfeited rccoguizancc and such order may bo taken in appeal 
to or revised by tho High Court. 

The cases which followed this case (3 Gal. 757), viz,, 1 Bom. H. C. R. Or. 138 ; 8 0. L. R., 
72; 19 W. R., 1 (Cr.) ; Rat Un. Cr. Cases 20; 2 P. R. 1883 (Cr.) are no longer 
good law.] 


• Criminal Reference, No. P.r32 af 1878, from an order of W. H. Page, Bsq., Officiating^ 
Magistrate of Jessore, dated the 18th June 1878. 
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[7S8j The 6th June, 1878. 

K Present : 

Mr. Justice Ainslib and Mr. Justice White. 

The Empress 

‘ versus 

The Municipal Corporation of the Town of Calcutta. 

< [-^2 C. L. R. 520 ] 

Reference — Municipal Commissioners — Public Servant — Act IV of 1877 
(Presidency Magistraies Act), ss, 39, 240 — Indian Penal Code, 
ss. 11, 21, Description 10, Illustration 1. 

k Municipal Corporation is not a public servant >vithiti the meaning of s. 89 t of Act IV 
of 1877, and may, therefore, be prosecuted under the Penal Code without the preliminary 
sanction of the Government required by that section. ^ 

The Corporation of the Town of Calcutta was indicted, at the instance 
of Osmond Beeby and others, under ss. 268, 269. 270, and 290 of the 
Indian Penal Cpde, for keeping a night soil dep6t in such proximity to the houses 
of the complainants in the neighbourhood of Shureef Duf tree’s Lane in the 
Town of Calcutta as to cause a public nuisance. 

On the day fixed for the hearing, the Chief Magistrate doubted whether he 
could entertain the charge, inasmuch as he considered the Municipal Com- 
missioneis to be public servants, and as such privileged from prosecution, except 
under the sanction of the Government as provided for by s. 39 of the Presidency 
Magistrates' Act. 

He tbAreupon, under s. 240 t of the same Act, referred the point for the 
opinion of the High Court, and gave in his letter of reference the following 
reasons for his views : — 

w 

Isi. - -Section 39 of Act IV of 1877 provides that no public servant who is 
not removeable from his office without the sanction of Government shall be 

* Reference N(^ J77 of 1878, from J. G. Charles, Esq., Officiating Chief Magistrate of 
Calcutta, dated 29th May 1878. 

t £Bec. 39 : — A complaint of an offence of which any Judge or any public servant not 
removeable from his office without the sanction of the Government is acousod as such Judge 
or public servant, shall not be received by any Presidency Magistrate, except with the 
previous saifction or under the direction 

(а) of the Government, or 

(б) of some officer empowered in this behalf by the Goverameiit, or 

(c) of some Court or other authority to which such Judge oikpublic servant is subordi- 
nate, and whose power so to sanction or direct such complaint has not been limited 
by the Government. 

No such Judge or public servant shall, unless with the previous sanction of the Govern- 
ment, be prosecuted for any act purporting to be done by him in the discharge of his duty. 

The Government may, in any case or class of cases, prescribe 
Power of Government as the person by whom, and the manner in which, the prosecution 
to prosecution. is to bo conducted, and may specify the Court before which the 

trial shall be held. 

In this section, the expression “ Government *’ means either ]j|^e Local Government, or 
the Oovemcft-General in Council, and the expressions “Judge ” and “ public servant ” have 
the meaning assigned to them respectively by the Indian Penal Code.] 

t [Sec. 240 A PrAidency Magistrate may, if he thinks fit, refer for the opinion of the 
High Court any quedtion of law which may arise in the hearing of any case in which ho has * 
jurisdiction ; or may give judgment in any such matter subject to the decision of the i(ijgh 
Qourt on suph tfelerenoe ; and ponding such decision by 4>he High Court, may either comikh 
the accused person to jail or release him on bail to appear for judgment when called upon.] 
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prosecuted for any act purporting to be done by him in the discharge of his duty 
without the previous sanction of Oovemment, ^ 

2nd , — That the illustration to s. 21 of the Penal Code declares that a 
Municipal Commissioner is a public servant ; and under [7^0] s. IPof the same 
Code the word person is said to include a body of persona. ^ 

3rd , — And that therefore a Municipal Corporation as a body was entitled 
to the same privileges as the individual Municipal Commissipners who 
composed it. ,j 

Mr, Phillips for the Complainants. — Section 39 does not apply to the 
present case. In the first place, the sanction only applies where Governdlent 
has some control over the dismissal of a public servant from his office. Here 
the Government has no such control, the Corporation of Calcutta being a 
body created by the Legislature, holding no office, and consequently incapable 
of being dismissed therefrom, and only capable of extinciTion by an Act of the 
Legislature. It was never intended that when Government had no means of 
affording redress by sanctioning the dismissal of the offender, it should have 
the power of prohibiting a prosecution. This point is entirely overlooked by 
the Magistrate. 

In the second place the Corporation is not a public servant ;^the Magistrate 
infers'that the Corporation is a public servant, but he does not profess to find 
that it comes within any of the clauses of the definition of a public servant 
in s. 21 of the Penal Code. His reasoning appears to be, that as a single 
Municipal Commissioner is a public servant, therefore the whole body of 
Municipal Commissionei^s must be public servants ; and as he considers the 
Corporation to be the equivalent to the whole body of existing Municipal 
Commissioners, he holds that the Corporation is a public servant : he also, 
without adverting to the point above noticed, holds that if a single Municipal 
Commissioner is protected from prosecution, the whole body must be equally 
protected. ^ 

Now the Corporation is not the same as the whole body of existing 
meo^ers ; it is a thing distinct from all its existing members, and includes ail 
past and future members ; hence nothing can be inferred ^s to its being a 
public servant fronf the fact that all its members are so. Again, there is the 
same fallacy in the Magistrate’s further reasoning that the Corporation must 
be protected, if all its members are. The individual member requires [760] 
such protection, for he may be made to suffer in person and pocl^t ; but a 
Corporation cannot be imprisoned, nor can its members be made to suffer indi- 
vidually ; it can only be i:i8ached by distraining its property or be made to pay 
out of its corporate funds. 

The very nature of a Corporation is, therefore, a sufficient protection, and 
the ground for the Magistrate’s inference is thus cut away. Besides, such a 
protection as is afforded by s. 39 of the Presidency Magistrates’ Act being 
against common right, is not to be extended by inference. 

Mr. Fiffard on behalf of the Corporation. ^ 

Ainslie, J. — The question referred by the Presidency Magistrate is, whether 
the protection extendea by s, 39 of Act IV of 1877 to certain individiifel public 
servants extends equally to a Municipal Corporation prosecuted under the 
Indian Penal Code for being guilty of a public nuisance. 

By 8. 11 of the Penal Code, the word ** person ” is defined to include a body 
of persons whether incorporated <)r not; and therefore the worfl “person” 
in s. 21 may be read as a body of persons incorporated. The words “ public 

■# 
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f servants*' in that section may consequently denote a body of persons 
incorporated falling under any of the descriptions given therein. It is not 
necessary to refer to any except the tenth. The illustration in the tenth 
descriptionr says that a Municipal 0ommis8ioner is a public servant ; but it 
^oes not therefore follow that a Corporation such as that created by. Act IV 
of 1876 (p.C.) is also a public servant within the meaning of that section. 

The words “ every officer *' in the 10th clause seem rather to point to an 
individual 'than to an incorporated body; but assuming, for the purposes of this 
reference, that uhe Municipal Corporation of Calcutta is a public servant within 
the meaning of s. 21 of the Penal Code, still it seems to me that it does not 
cooQe within the provision of s. 39 of the Presidency Magistrates’ Act. By 
that Act no such Judge or public servant as is described in that section shall, 
unless with the previous sanction of Government, he prosecuted for any act 
purporting [761] to be done by him in the discharge of his duty. The class of 
public servants referred to consists of those who are " not removable from office 
without the sanction of Government.” It appears to me that this description 
must be read in its entirety, and that the words not removable from office ” 
cannot be separated from the following words “ without the sanction of 
Government.” « 

But if the whole be read as describing the class exempted from prosecution 
except with the previous sanction of Government, the description can only be 
applied to a class not removable from office at all by dropping the words 
“ without the sanction of Government,” which have no meaning as applied to 
such public servants. 

The right to prosecute any person, or body of persons, by whom one may 
have been injured, is a common right which can only be limited by special 
legislation and in considering whether the right has been taken away, we 
must see that it is taken away by express words, or by necessary implication. 
It does not seem to me that it must necessarily be implied that, by the words 
“ not removable from office without the sanction of Government,” it was the 
intention of the Legislature to include those who are not removable from office 
under any circumstances at all. 

I see no reason to suppose that the Government must have meant to 
extend the same protection to a body, such as the Municipal Corporation of 
Calcutta, which cannot be taken under a warrant, or sentenced to imprisonment, 
which it thought fit to extend to certain individuals in the service of that 
Corporation, who no doubt are protected by s. 32 of the Calcutta Municipal Act 
and s. 39 of the Presidency Magistrates* Act. 

The answer which I would therefore give to the question referred to us by 
the Magistrate is, that the protection does not extend to ar Municipal Corporation 
prosecuted under the Indian Penal Code. 

White, J. — I am of the same opinion. The question submitted to us by 
the Presidency Magistrate turns entirely upon the meaning and true construc- 
tion of 8. 39 of the Presidency Magistrates* Act. 

*1 

[762] It is not disputed, nor could it be disputed, that unless that section 
applies to the Corporation of the Town of Calcutta, it is liable under the Penal 
Code to Be prosecuted for a nuisance in the same way as if the offence had been 
^ committed by an ordinary individual. A Corporation may be proceeded against 
criminally, as well for a misfeasance as for a non-feasance — Beg» v. The Birming- 
ham and Oloueester Bailtpay Company (3 Q. B, Eep., 223), Beg. v. Scott (3 Q. B 
Rep., 647), tod Bef^. v. The Great North of England Bailv>ay Company (ff Q. B- 

Qi 
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Seotion 39, as regards a Judge or any public servant not removable from 
oiiice without the sanction of the Government, exempts them from p^secution 
tor an offence except with the previous sanction of the Government. The word 
Government, as used in the seotion, means the Government acting in its e>Q 9 - 
cutive capacity. It is contended that the Calcutta Corporation falls within ^ 
the category pf a public servant not removable without the sanction of the ' 
Government. I think it is open to much doubt whether the Corporation, as dis- 
tinct from its individual members, is a public servant at all, as these ^ords are 
defined by the 21st section of the Penal Code, which is incorpor,ated with the 
39th section of the Act under consideration. Assuming, however, for tHe 
purpose of the argument, that that point is decided itf favour of the defendants’ 
contention, it seems to me clear that the Calcutta Corporation does not come 
within the description of a public servant irremovable from office without the 
sanction of Government, 

The Corporation is created by Act IV of 1876 (B. C.). By the 4th section 
of that Actfcertain persons, to the number of 72, who are styled Commissioners, 
and of whom 48 are'elected by the rate-payers and 24 appointed by the Govern- 
ment, are incorporated by the name of the Corporation of the Town of Calcutta. 
Thrf Corporation is to have perpetual succession, a common seal, and by 
its corporate name to. sue and be sued. • 

There is no provision in the Act for putting an end to the Corporation, or 
for removing or dismissing it, either with or [763 j without the sanction of 
Government, which means, as I have said, the Bxecutive Government. 

It car only cease to exist by an Act of the L 4 egislature, and until and unless 
the Legislature interferes, its corporate life must continue. The words “ public 
servant not removable without the sanction of Government ” are wholly 
inappropriate to describe the legal position of such a corporation. 

Again, if it were necessary to go beyond the Corporation and consider the 
position of the 72 members comprising it, they appear to he equally without 
the particular description of public servant mentioned in s. 39 of the Presidency 

Magistrates’ Act. , 

• 

By ,s. 22 they are elected for a terra of three years, and continue in office 
during that term. Section 23 enumerates the circumstances under which, and 
the only circumstances under which, they cease to he members of the Corpora- 
tion. Those circuu^stances are death, resignation, or disqualification ;*th 0 dis- 
qualification being that which may arise from their becoming bankrupt or inter- 
ested in a contract with the* Corporation, or being absent from Calcutta for six 
consecutive months, or being sentenced to a term of imprisonment ; so that 
looking behind the Corporation, if I may so say, to the members who constitute 
it, it cannot be said of them, any more than of the Corporation, that they 
are persons who are not removable without the sanction of Government. 

Mr. Piffard has argued that the words in s. 39, which we are now consider- % 
ing, are intended to embrace two classes of public servants,— (1) those who are 
not removable from office at all, and (2) those who are removable o^ly with 
the sanction of Government. But I am unable to agree with him that that is 
the true construction of the words in question. § 

• They anpear to me to point to one class, and one class only, of public 
servants, that class which is removable only with the sanction of Govern- 
ment. The words are satisfied ty applying them to that class, and whereas, 


1 CAL.— 162 
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here a privilege is created in favour of certain persons, the meaning of the words 
creating the privilege should not be extended beyond their plain and natural 
sense. iSlr. Piffard's contention would require us to construe the section as if 
itg; language had been " any public servant not [764] removable from hisofSce, 

or if removibblo, n^ removable without the sanction of Government. 7 
• • . . . * 

In |aot, to warrant the construction contended for, some ad(^itional words 

would have to be introduced, and this circumstance, I think, is fatal to the 
argument 

^ I agree vfith my brother AlNSLlE, that if we look to the reason of the privi- 
lege conferred by the 39th section, there is a marked distinction between the 
cflftie of a public servant whose removal required the sanction of Govemmeryb, 
and that of a Corporation in the position of the Calcutta Municipality. Tke 
Government may have an interest in protecting the former from prosecution 
without their previous sanction, but no interest in protecting the latter from 
the consequences ot their own acts ; moreover, the Corporation if convicted 
cannot be punished by imprisonment, but only by fine. The Legis^Jature n^st 
have thought it a matter of importance that no public servant whose removal 
requires the sanction of Government should be subjected to imprisonment 
without its sanction, but the same reasons for requiring Government sanction 
do not apply jvhen the result would be merely the infliction of a fine, which 
must ultimately be paid by the rate-payers of the Town of Calcutta. 

I concur, therefore, in the opinion that the question which has been sub- 
mitted to us by the Presidency Magistrate must be answered in the negative. 


[766] The 10th May^ 1878, 

Present : 

• Mr. Justice R. C. Mitter and Mr. Justice Maclean. 

The Empress * . 
versus 

Mohim Chunder Bai and another."* 

Assessors — Trial by Jury of a case properly triable with Assessors — Appeal on 
o facts--. ict VIII of 1871, s, SO — Criminal Procedure 

Code (Act X of 1872), s. 233. 

Per MAOLBAN, J. (Mitter, J., ^Htante ). — The tri^ by a jury of an offence triable with 
asMBSors is not invalid on that ground, but an accused who would have been entitled to an 
appeal on the facts, if the case had been tried with assessors, is not debarred from that right 
merely by the fact that the trial by jury is not invalid. * 

* Grimiiftd Appeal, No, 182 of 1878, against theprder of W. & Verner, Esq., Offl«fiating 
Additional Sessioas Judge, 24-Pargannas, dated the 14th February 1878. 

• . a 
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Ik this case the petitioners, who had been charged with an offence under 
B. 80"^^ of Act VllI of 1871, had been tried by the Sessions Jud^e of the 
24-Pargannas with the aid of a jury, and convicted. 

Bal^oo Boido Nath Dutt, for the petitioners, contended, amon^other^ 
things, t&at the petitioners having been tried and convicted of an off’^ce to*" 
which trial by jury had not been made applicable by the Government '\iotifica- 
tion of January 1662 (Calcutta Oasette)^ and who ought, therefor^, to have 
been tried by the Judge with the aid of assessors, such trial and cpnviption was, 
under the circumstances, invalid, and, if not, the accused were entitled to tin 
appeal upon facts in the same way as they would have been if their trial h$td 
been conducted in the manner prescribed by law. 

The Government Pleader Baboo Juggadanund Hooker jee, contra. 


The following judgments were delivered by the Couyt, which, however, 
confirmed the sentences passed upon the prisoners, being of opinion that the 
lower Courlf’s decision upon the facts was correct. 


[766] Maclean, J« — The appellants have been convicted by the Sessions 
Coitrt of the 24-Pargannas of an offence under the Registration Act, VIII of 
1871, and as the trial was held with a jury, the petition of appeal filed on i3th 
April was directed to show certain errors of law, such as defects in the Judge's 
charge to the jury. By a subsequent petition of 17th April, the prisoners claim 
to be heard against the conviction on questions of fact as well as law, as the 
offence of which they have been convicted is not one of those to which trial by 
jury has been made applicable by the Government notification of January 1862 
(Calcutta Gazette, 8th January 1862, p. 87). 


It has been contended before us by the Government Pleader that the 
Sessions Judge was competent to try the prisoners with a jury notwithstanding 
that the offence charged is not included in the Government notification referred 
to, and therefore the prisoners are not entitled to appeal against their convic- 
tion except upon matter of law ; but it is not necessary for the purposes of this 
appeal to decide that question. The trial by a jury of an offence triable with 
assessors is not invalid on that ground (s. 233, Criminal Procedure Code — 
Explanation) + ; but it appears to me that the prisoners, who would have been 


• [Sec, 80 : — Whoever commits any of the following offences 
shall be punishable with imprisonment for a term which may 
extend to seven years or with fine, or with both : — ^ 

(а) intentionally makes any false statement, whether on 
oath or not, and whether it has been recorded or not, before any 
offichr acting in execution of this Act, in any proceeding or 
enquiry under this Act, 

(б) intentionally delivers to a registering officer in any pro- 
ceeding under section nineteen or section twenty-one a false copy 
or translation of a document, or a false copy of a map or plan, 

(c) falsely personates another, and in such assumed character 
presents any document, or makes any admission or statement, or 
causes any summons or commissiou to be issued, or does any# 
other Act in any proceeding or enquiry under this Act, or 

(d) abets within the meaning of the Indian Penal Code 
anything made punishable by this Act.] • 

t [Sec. 288 : — The Local Government may order that the trial of all offences, or of any 
particular class of offences, before any Cogrt of Session, shall be 
by jury, in any district and such Local Government may from 
time to time revoke or alter such order. Orders passed under 
this section shall be published in Official Gazette ^and in such 
other manwer as the Local Government from time to time direct. 
Explanation , — If an offence triable with assessors is triad by a jury, the trial shall not on 


Penalty for certain other 
offences. 


Making false statements 
before registering officer. 

Delivering false copy or 
translation. 


False personation. 


Abetment of 
under this Act. 


offences 


Local Government may 
ojffier trials before Court of 
Session to be by jury. ^ 
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entitled to an appeal on the facts, if the case had been tried with assessors, are 
not debaiyed from that merely by the fact that their trial by jury is not invalid. 
An error of procedure not affecting tlie merits of the case ought not to affect 

the prisoner's right of appeal . * 

. l^ealing, however, with this appeal as an appeal upon the facts, i ‘consider 
the conviction of the prisoners a proper one, and I would dismiss the appeal. 

Mitter, J.— 1 concur ; but Ido not desire to express any opinion as to 
whether fhe prisoners are entitled to appeal on questions of fact. But assum- 
iijg that they have this right, I concur with iny learned colleague that the 
conviction of the prisonqirB is fully supported by the evidence. We accordingly 
disnjiss the apppeal. 

* Appeal dibmissed. 


• NOTES. , 

[RIGHT OF APPEAL ON FACTS WHEN OFFENCE TRIABLE BY ASSESSORS IS TRIED 
BY JURY— 

There is a conflict of opinion on this question. 

The following cases hold that there is appeal on facts also 

U W.R.30 (Or.); MACLEAN, J., iii:iCal., 705; Rat. Un. Cr. C., 961; 18 W. R*, 59 
(Cr.): BEN80N*J.,in (1902) 26 Mad., 243 ; (1895) 26 Mad., 243(n) ; 1 Weir 432 ; (1898) 22 
Mad., 16. 

But the following, on the other hand, hold contra : — 

MITTEU. J., in 3 Cal., 766 ; 4 O.L.R., 405 ; (1898) 25 Gal., 556; (1899) 23 Bom., 096 ; 
3 Bom. L.R., 278 F.B. ; BHASHYAM AYYANGAU, J, in (1902) 26 Mad., 243 : 2 Weir 463.] 


* [7673 APPEIjLaTK CIVIL. 

The loth June, Jb7b. 

Present : « 

Sir Richard Garth, Kt., Chief Justice, Mk. Justice Jackson, and 
• Mk. Justice Ainslie. 

Anonymous.' 

VakaLatnama -Act VII of 1870, art. 10, sched, li— Act XVfllof 1800, ached. ii, 
A vakalatnaraa authorizing a pleader to receive during*Lhe course of a suit which he has 
been empowered to conduct, money or documents receivable tSy his client in the ordinary 
course of such suit, or in consequence <>£ the order or decree of the Court in such suit, does 
not require a stamp under Act XVlll of 1869. 

Reference made to the High Court by the Officiating Secretary to the 
Board of Revenue, North-Western Provinces, under s. 41 of Act XVIIl of 1869. 

* The question referred was as follows ; — 

Whether a Court of Justice vvould, ordinarily, be acting regularly in 
directing a public officer to pay money or make over valuable documents 

that ground merely ifto invalid. If an offenc/C triable by a jury is tried with assessors, the 
trial shall not on that ground merely Iw invalid, unlc.ss objection be taken before the Court 
records its finding.] 

• Relereftce from the Board of Revenue, North-Western Provinces, under s. 41 *of Act 
XVIIl of 1869. 
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to a pleader who has been empowered to conduct a case by a vakalatnama^ 
stamped under article 10 " sch. 11 of the Court Fees Act, but *who has not 
been authorized by a power- of -attorney bearing the stamp prescribed in schedule 
II of Act XVIII of 1869 to receive on bfehalf of his client such moiaey or valuable 
documents. ^ . 

No one appeared to argue the point. « 

The opinion of the Court was delivered by 

Garth, C. J. — Upon the question addressed to this Court by'*the Board of 
Revenue of the North-Western Provinces on the 29th of March last, we Are of 
opinion that if a pleader is authorized by the vakatatnama under which Ijeacts 
to receive moneys or documents for his client in the course of the cause, which 
he is empowered to conduct, or as a consequence of the decree or any order of 
the Court in such cause, a Court of Justice might [768] legally and with pro- 
priety direct a public olhcer to pay money or make ovei^ valuable documents to 
the pleadfU', provided that such money or documents have become receivable by 
the client in the ordinary course of the suit, or in consequence of the order or 
decree. 

^ The receipt of money or documents under such circumstances is one of 
those ordinary duties which pleaders are continually called upon to perform for 
their clients, and a vakalatnama properly framed generally contains a power to 
perform such duties. 

If, therefore, the Jjegislature had intended that in every such case a 
general or special powor-of-attorney should be necessary to enable the pleader 
to receive the money or documents, it may be assumed that they would have 
said so in express terms. 


NOTES. 

[ Compare (1886) U Mad., 146 at 148 ; (1886) 9 Mad., 358.] 

• [Art. 10 :~ 

Number. Fixed fees. Proper fee. 

Mukhtarnama or Vakalat- Wheu prcbeiited for the conduct of 
nama. ^ any one case — 

• to any Givd or Criminal Court 
• .other than a High Court, or to au> 
i Revenue Court, or to any Collector or, 

'Magistrate, or other oxecuti vc oflicor, 

.'except such a.s are mentioned in clau.ses' 

i(6) and (c) of this number... ..., Eight annas. 

, (6) to a Gommis.sioner of Revenue, 

Circuit or Customs, or to any officer 
charged with the executive adniinis- 
tratiuii of a Division, not being the! 
chief revenue or executive authority...,' One rupee. ^ 

(c) to a High Court, Chief Commis-i ^ 

Isioner, Board of Revenue, or otherj 
chief controlling revenue or executive, 
authorits ... ... ...j Two rupees.] 
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3 Cal. 76d^ mohima ohu^dbh dbv sircAe 

(8 Cal. 768] 

The 26th Ap^t, 1878- 
Phesekt : 

Sir jElicHAEf) Garth, Kt., Chief Justice, and Mr, Justice McDonell. 


JVfohima Ghunder Dey Siroar aod others ...Defendants 

^ versus 

Hi»:ro Lall Siroar and others Plaintiii’s.^ 


[^aC.L.R.864] 

LimitatiiM — Title — Possession — Acts of Ownership — Evidence of 


Title — Grant of Potta. 

Whoro land, the right to which in disputed, has been uninhabited and uncultivated and 
no acts of ownership by any person can be proved to have been exercised over it, it is often 
necessary, for the purpose of deciding the question of limitation, to rely upon sligh]i evidence 
of possession, and sometimes possession of the adjoining land, coupled with evidence of title 
such as grants or leases, and the Courts are justified in presuming, under such circumstances 
that the party who has the title has also the possession . * 

But where the land has been occupied, it is generally proper, for purposes of limitation, 
to deal with the question of possession as distinct from the question of title, for while the 
title may be in one person, a twelve years* possession may have barred that title. ^ 


This was a suit for the possession of 1 biga 7 cottas of land which the 
plaintiffs claimed as appertaining to their osut talook, situated in talook Bam- 
gobind x\itch, which again was said to be situated in Parganna Simlabad, The 
plaintiffs alleged that they had let the land in howla to certain of the defendants, 
but [769] that the principal defendant ousted them in Magh 1281 ; that the 
howladars brought a suit for possession of the land, but that their suit having 
been dismissed, they gave up possession of the land to the plaintiffs. The 
defendants pleaded limitation, and stated that the land appertained to a 
different estate. The Munsif made a decree in favour of the plaintiffs 
establishing their right to the lands in dispute. This decree was reversed^by 
the First Subordinate Judge, but was affirmed on appeal to the High Court by 
AinSLIE, J. • 

^ From this last decision the defendants appealed under s. 15 of the Is3tters 
Patent to the High Court. 

Bdihoo^Boikonto Nath Doss for the Appellants, 

Baboos Kali Mohun Doss and Doorga Mohun Doss for thQ Eespondents. 

Garth, C. J. — We think that there is no sufficient ground in this case for 
adopting the judgment of the Munsif to the exclusion * altogether of that of the 
Subordinate Judge. 

Assuming that the latter has committed an error of law, it appears to us 
to amount to this, that he has failed to attribute proper weight to the potta 
which has been produced by the plaintiffs; and that neither he, nor the Munsif, 
ha| dealt quite properly with the plea of limitation. 

These errors, we think, would only afford a ground for remanding the case 
to the lower Court fbr reconsideration *, and we, therefore, propose to take that 
course, with the following remarks : 

The question of limitation, as it seems to us, has not been sufficiently 
distinguished in eitbe? of the lower Courts from the question of title. In some 
oases, as for instance whe re grants or leases have been made of waste or jungle ' 

n * Appeal undter s. 15 of the Letters Patent, against,the decree of iHr. Justice AlNSiSfit 
dated the 7th ot December 1877, in Special Appeal No. 499 of 1877. ’ 
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lands, and the right to those lands is disputed, it is often impossible to give ^ 
evidence of acts of ownership or possession over the property J)ecause it is 
uninhabited and uncultivated, and lA acts of ownership by any one have been 
exercised over it. In such cases it is of^n necessary, for the purpc^se of deciding 
the qiipstion [770] of limitation, to rely upon very slight Evidence of pqssessipn, 
and sometimes possession of the adjoining land, coupled with evid^ce of title, 
such as grants or leases, and the Courts are justified in presuming, under such 
circumstances, that the party who has the title has also the possession. 

But in a case like the present, where the land in question appears to^iave 
been occupied, it is generally proper to deal with the question of possession, for 
purposes of limitation, as distinct from the question of title. It very frequently 
happens that the title to land is admitted to be in one person,* whilst a twelve 
years* possession by another person has barred that title ; and in this case it 
may well be that the potta under which the plaintiffs claim is a perfectly 
genuine instrument ; but that the defendants or their tefiants have, by adverse 
possession for twelve years, excluded the plaintiffs from tiieir right. 

If the land in question is capable of occupation and has been actually 
occupied, as we presume to be the case, the question of limitation may and 
might to be dealt with separately. from the question of title. 

Then, again, in dealing with the question of title, it must 6e borne in mind 
thatyihe potta of 1821, although proved to be genuine, would, as against the 
principal defendants, be no evidence, unless it were shown that the plaintiffs or 
their predecessors in title, at some time or other since 1821, had been in 
possession under it. 

The potta is merely a lease granted by the owners of an estate ^to the 
plaintiffs’ ancestors of a piece of ground including the land in dispute ; but 
this grant would be no evidence of title to that land as against the owners 
of an adjoining estate, unless possession under it were proved : coupl&d with 
possession the potta would add great strength to the plaintiff's* evidence. 

Then, as regards the proof of the potta, if it can be shown to have been 
or Jihirty years in the custody of the plaintiffs or their predecessors in title, and 
was produced by them at the trial, the Court might presume that it was duly 
executed by the person or persons who professed to have done so : and the fact 
that it was produced in the former suit in 1848 would be [771] evidence of its 
authefiticity, although par se no evidence of title as against the defendants. 

From these remarks it will appear that the evidence of the plaintiffs* 
possession ought carefully to be investigated and weighed, both on tlie question 
of title and also o*h that of limitation. 

The Subordinate JrfcTge, if he thinks fit, may receive further evidence of 
possession on either side. The costs in all the Courts will follow the result of 
the trial on remand. 

' Case remanded. 


NOTES. 

[POSSESSION AND TITLE- ^ 

See also Ram v. Kueu, 6 G. L. R., 481 ; 21 Mad., B8 (waste land in towns) ; 6 Bom., 868. 
This subject is dealt with in exien&o in our notes to 9 Cal., 744 in the ‘ LA REPORTS* 
REPRINTS.] 
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■ 8 Cal. 773 ' bem TlSfetA 

* * ’ *, ■ ■» 

lSO»1.77,fl 

The 27th November, 1877, 

Present: 

Sift RicHifui) (taiw?h, Kt., Chief !rasTicE ano Mr., Justice Birch. 

^ Hem Lofcfca Plaintiff 

p verms ' 

^ Sre^lhone Borooa and another Defendants.^*' * 

Certi^catc Proceedinr/s un3,er Bemjal Art VII of J868 -- Jurisdiction of Civil 
Court to enquire into legality of — Grant of Potta afte) Certificate issued. 

In a suit for arrears of rent it appeared that the plaintiff claimed under a potta granted 
by the owner of land, aftoi^ta certificate had been issued against him out of a Collector’s Office 
under Bengal Act VII of 186ft. The defendants had purchased the laud in question at a sale 
hold under the Act. The plaintiff alleged that the certificate had no^ becMi served,* and that 
no notice before the certificate was issued was served upon the grantor as required by s. 18 
of the Act. And he contended that as the Collector’s proceedings were irregular, the 
potta ^as Vjalid, The District Judge held that the Civil Court had no power to inquire into 
the Collector’s proceedings and must, as nothing appeared to the contrary, assume that they 
were regular, and dismissed the suit. ' * 

flipZrf, that the Judge was bound to examine the proceedings of the Collector to see 
that they were legal and regular so as to c institute a legal bar to the grant of the potta, 
and that the Judge was not at liberty bo in-ike anv presumption in favour, of their legality 
or oorre(;tness. 

This was a suit to recover arrears of rent. The i)laiiitiff alleged that she 
held pogsession of the land out of which the rent issued, by virtue of a patni 
granted by one Doorga Mohun Kanaye. The potta was granted subsequently 
to the issue out r772] of a Collector’s Office of a certificate under Bengal Act 
VII of 1R6S against the grantor. The defendants purcliased the land in question 
at the sale held under the Act, and now pleaded that Doorga Mohun Karfaye 
had no power to grant the potta after the certificate had been served. The 
witnesses oalled'^to prove service of the certificate were disbelieved by the 
Mnnsif, and it also appeared at the trial before him that no notice was^erved 
%pon Doorga Mohun Kanaye under s. 18 of thh Act before the certificate w^as 
issued. Under these circumstances the Munsif held that the potta was good, 
and gave tKe plaintiff a decree. Upon appeal the District Judge considered that 
a Civil Court could not say that the procedure followed by the Collector was 
irregular, and that the entire proceedings were ffifll and void and must, as 
nothing appeared to the contrary, assume that they were regular, and that if thb 
parties were aggrieved, they could try the correctness of the Collector’s proceed- 
ings by a regular suit ; and reversed the Munsif’s decision. This decree was 
upheld on appeal to the High Court by Mr. Justice Lawford. The plaintiff 

now appeal^ under s. Ie5 of the Letters Patent, 
e 

Baboo Mohini^Mohun Roy for the Appellant. 

Baboj Srinath Doss for the Respondents. 

Garth, C. J, (Birch, J., concurring).— We think that the District Judge 
has made a mistake m this case, which the learned Judge in this Court has not 
thought fit to rectify, 

• Appeal uftder s, 16 of the Letters Patent, againsVthe decree of Ulr. Justice 
dated the 26th July 1877, in a Special Appeal No. 2686 of 1876. 

■' itf f ’ 
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The District Judge appears to have oousidered, for some reagon or other, 
that it was not competent for the Civil Court to Question the validitv of the 
proceedings of the Ccdlector. 

JChe question arose in ibis way — 

The plaintiff claimed rent from the defendant by virtue of a patni which 
had been granted to her by Doorga Mohun, and under which Doorga < 
Mohun's rights as the defendant’s landlord had been qpnveyed to him 
(the plaintiff). • 

The defendant’s case was, that the patni *was invalid, because Doorga 
Mohun had no right to grant it. ^ 

Now, tyrirnd facie, Doorga Mohun had of course a right by law to grant 
the patni. But the defendants alleged, that certain proceedings had been taken 
by the Collector, the legal [7?3j effect of which ^as to prevent Doorga 
Mohun from transferring his interest in the tenure ; which proceedings 
consisted of a certificate, which was intended to operate as a judgment against 
Doorga Mohun, and a notice given to him of the issue of that certificate. 

. Now it was absolutely necessary in order to answer the plaintiff’s case 
effectually, that the defendants should prove these proceedings in a fbgular 
wayj -and it is clear, that the plaintiff was at liberty, if she could, to question 
the legality of those proceedings, and to show that they were irregular and 
ineffectual. 

But the Judge says : " This Court cannot say that the procedure followed 
“ by the Collector was irregular, and that the entire proceedings are null and 
** void and further on he says : '' I hold that this Court cannot in this suit 
** examine the proceedings of the Collector under Act VII, and must, as nothing 
“ appears to the contrary, assume that they were regular.” • 

In this we think that the Judge was clearly wrong. He was bound to 
examine the proceedings of the Collector ; he was bound to see that they wore 
legal and regular, so as to constitute a legal bar to Doorga Mohun’s transferring 
his^ interest to the plaintiff ; and the Judge was not at liberty to make any 
presumption in favour of their legality or correctness. 

The case muslr go back to the Judge to try the question of the legality of 
the Collector’s proceedings. The Munsif tried this question, and it will be for^ 
the Judge now to ascertain whether the proceedings were regular and effectual 
so as to prevent the transfer of the tenure by Doorga Mohun to the plaintiff. 

If 0 , necessary,* additional evidence may be given by either party for the 
purpose of determining that question. 

^ The judgment of this Court and of the District Judge will be reversed, and 
the case will bo remanded* to the District Judge for retrial in accordance with 
the views e^ressed. 

If further evidence is necessary, the Judge can give the parties an 
opportunity of adducing it. The costs will abide the result. ^ 

o Appeal allowed. 


NOTES. * 

• [As regardis the conclusive effect of the certificate with reference to service of notice, etc., 
see (188ai)if Cal., 271 ; (1893) 21 Cal., 350 ; (1904) 31 Cal., 1036 ; see also (1884) 14 Cal., 1 
for the point of Court’s jurisdiction to go behind the certificate.] 


1 OAIi.— 16? 
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IX.R. S Cal. 774' TIRTHANtjND THAKOOR V. MUTTY LALIi MISSEB fl878] 

, [774] The 1st May, 1878^ 

Present : 

Sir BicHARi) riARTii. Kt.. CHiisF Justice, and Mr. Justice 
' MgDonell. 


Tirthanund Thakoor Plaintiff 

versus 

Mutty Lall Misser Defendant.’* 


Transfer of a portion of Occupancy Holding— Custom — Bight of 
Zemindar — Ejectment, 

The existence of a custom in a particular district by which riffhts of occupancy in such ! 
district are transferable, will not justify the holder of such a right of occupancy in sub>dividi^g 
his tenure, and transferring different parts of it to different persons ; and in case of such 
transfer the zemindar is entitled to treat the tr.insferees as trespassers, and eject llhem* 

This was a suit by the zemindar of certain lands to eject the defendant 
from a certain jote. The lands in suit originally formed a moiety of a tenure 
held under occupancy rights by one Pursajha, who sold them to the defendant. 
The Court of First Instance, finding as a fact that occupancy rights were 
transferable according to the custom of the district in which the lands in 
question were situate, dismissed the suiL This decision was reversed by the 
Lower Appellate Court without going into the evidence in the case on the 
preliminary ground, that even admitting that the alleged custom which 
authorized the transfer of occupancy rights had been well proved, still such 
custom could not be taken to extend the right to transfer portions of an 
occupancy holding without the consent of the zemindar. 

The defendant preferred a special appeal to the High Court, which was 
hoard by BiROH, J., sitting alone, the value of the property in suit not exceeding 
Rs. 50. The learned Judge remanded the case for a decision on the evidence, 
being of opinion that the sale of half the jote did not necessarily work a fo?\fei- 
ture of the rights of the original occupancy ryot, and that the remedy of 
the zemindar la^ rather against such occupancy ryot, an,d not against his 
transferee. 

The plaintiff thereupon preferred an appeal under s. 15 of the Letters 
Patent. ^ 

Baboo Taruck Nath Dutt for the Appellant. 

Baboo Nil Madhub Sen for the Respondent. ‘ 

[775] Garth, CJ. (MgDonell, J., concurring).— We have not the 
least doubt about this case ; and the time of the Coujt hks been unnecessarily 
occupied by the respondent’s pleader attempting to urge a point, which has been 
decided against him by the learned Judge of this Court, and against which 
decision he has not thought fit to appeal. 

The only question is, whether it is necessary or proper that there should 
be a remand ; and the appeal is made to us upon the ground that the learned 
Judge was wrong hi ordering a remand, when it had not been proved that there 
was any tight by custom in the defendant, the occupancy tenant, to divide his 
tenure and transfer it to different persons. 

An issue was raised djptinctly by the Munsif, at the instance of the defend- 
ant, whether an occupancy ryot had a right by custom to transfer his tenurq 
to different persons. 


* Appeil under s. 15 of the Letters Patent, against the decree of Mr. JustW WoH 
^ted the llth of FebruaQr 1878, in Special Appeal No. 1272 of 1877. 
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The Munsif found that occupancy ryots had a right in that locality to 
transfer their tenures generally. Whether he was justified, upon the evidence, 
in arriving at that conclusion, appea];s very doubtful. But assuming |;iim to 
have been right in that finding, he did not go on tx) find, nor ^was there 
a particle of evidence upon which he could properly find, that an occupancy 
ryot had a right to divide his tenure and to transfer different parts of it to 
different people. ^ 

Under these circumstances, the defendant, who took, and who professed to 
take, a portion of the tenure under a transfer of this kind, was a mere trespasser. 

It has been suggested that the original tenaht would under such cftrcum- 
stances remain liable for the rent. But* the original tenant has not paid any 
rent since the transfer ; and when a suit was brought against him, he repudiat- 
ed the tenure, and said that he had transferred it to different persons, of whom 
the defendant is one. If then the tenant could not* transfer the tenure by 
custom, the zemindar had a right to treat the defendant as a trespasser, and to 
eject hiift. 

The District Judge has come to a just conclusion, and we think that, 
under the circumstances, it would not proper to remand the case. The 
judgment of Mr. Justice BiRCH will, [775J therefore, be reversed, and the 
judgment of the District Judge will stand. 

The appellant ought to have his costs of both bearings in this Court. 

. Appeal decreed. 


NOTES. 

C TRANSFER OF PORTION OF TENURE BY OCCUPANCY RYOT— 

In the following oases decided with reference to the Bengal Tenancy Act VlII of 1885, 
the question was as regards the consequences of such transfer : — (1899) 26 Cal., 616 ; (1892) 
20 0. W. N., 690 ; 1 C. W. N., 158; (1894) 1 C. W. N., 160 ; (1896) 1 C. W. N., 1621.] 


[ 8 Cal. 776 ] 

The 14th September ^ 1877. •• 

Present : 

Mr. Justice Ainslie and Mr. Justice Lawford. 


Bam Lall Singh and others.; Defendants 

• • versus 

Dill Dhary Muhton Plaintiff. '"’ 


Maintenance of bunds — Prescriptive right -Escape ofivater — Injury to 
neighbouring properties - Vis Major. 

Where a defendant shows a prescriptive right to maintain a bund, and uses all reason- 
able and proper precautions for its safety, he cannot be made liable for damage caused by the 
escape or overflow of water on to the lands of others and the consequent injuryeof the crops 
thereon, if the escape or overflow be caused by the act of God, or vis major. 

This was a suit brought by a ryot of one village against the owndr of 
•another for damages caused by the penning back of water, on the ground that 

• Special Appeals, f^QS. 618, 619, « 620, 621, 622 and 623 of 1877, against the decree of 
E. Grey, Esq., Officiating Judge of Zilla Patna, dated the 22nd of December 1876, reversing 
the decree of Mqulvi Abdool Azeez, Munsif of Behar, dated the 26th of Jtily 1876, 



8 Cal. 77) c BAM LALL SINGH &C. V, 

*thd plaintiff had a right to out the bund of the defendants under certain cir- 
>ouinstanoes, &nd that the defendants wrongfully restrained him from exeroising 
that ij^ght, whereby his (the plaintiff’s) glands became submerged, and thereby 
caused him damage. 

Tha defence set up was, &rst, that the complaint ought to come from the 
proprietor, and not from individual ryots of the estate ; and, secondly, that the 
bund was one which the defendant had, for a long series of years, maintained 
for litigation purposes ; that they had acquired a prescriptive right to maintain 
it *, that it was unchanged ; and that there was no right in the plaintiff to cut 
it do^n at any time. * * 

It was proved by the evidence that the bund was a long-established one, 
and it was not said that any change in its condition had been recently made. 
Evidence was offered the plaintiff that h(3 had, for two continuous years, 
entered and cut the bund, but this the Munsif disbelieved. 

[777] On the 29th July 1876 the Munsif decided that the bund had been 
long established, and that there had been no change in its condition ; that the 
plaintiff had entirely failed to prove his right to cut the bund, and even a 
right to regulatejts height ; and accordingly dismissed the plaintiff’s suit. On 
this the plaintiff appealed to the District Judge, who reversed the Munsif ’s 
decision. Whereupon the defendants appealed specially to the High Cour£. 

Mr. Branson (with him Mr. Af. L. Sandel and Baboo Chunder Madhub 
Ghose) for the appellant contel^dod that the defendants had acquired a right to 
interfere with the natural stream in the nature of an easement, and claimed a 
prescriptive right to such easement : Gale on Easements, ss. 202, 203. 
Further, that the right of penning back the waters of a natural stream so as to 
overflow the land of the higher riparian proprietors might be acquired by 
prescription — Angell on Water courses, s. 372 ; the extent of the right being 
determined by user commensurate with the actual enjoyment —Angell on Water- 
courses, SB. 379, 380 ; that the defendants claimed nothing further than their 
original right to maintain the bund at its original height ; Steles v. Hookep (7 
Gowen, 266). The learned Counsel further, on the authority of the Madras 
Railway Compawify* The Zemindars of Carvaie^agarum (L. p., 1 In. App., 364) 
and Nichols v. Marsland (L. B., 2 Ex. D., 1), argued that the defendants 
could not be held responsible for the overflowing of the watercourses by the 
acts of others, or caused by any unforeseen circumstances, as was the case in 
the presenf suit ; and that it was for the person who complained of the bund 
being detrimental to his interest to show a prescriptive rigflt to come in and 
interfere with it. 

Mr. Piffard (with him Moomhee Mahomed Yussuf) for the respondent con- 
tended that the respondent had a prescriptive right to regulate the height of the 
bund ; and^ moreover^ that it was an interference with the flow of the stream 
above his lands to such an extent as to injure them and entitle him to bring a 
s^t for damages, or to enter and abate the nuisance : Blackstone’s Commen- 
taries, Vol, III. That the case of the Mad-lllSjras Railway Company v. The 
Zemindars of Carvatenagarum (L. E,, 1 I. A., 364) did not apply, inasmuch as 
that case ftlated to artificial reservoirs, whereas the present case dealt with a 
natural stream ; and the question of right to be decided, therefore, here related, 
not to the owner oi an ai;tificial reservoir, but to the riparian proprietors — 
Broome's Conamentary, p. 83, 3rd edition ; and that the respondent having* 
given evidenee in the Munsif 's Court that the bund had been for two con- 
tinuous Jrtars out by him, the defeiriants, if they ever pSssessed a presef’i^ve 
right to maitiiiidn thejmnd, had»lc»t it; and cited Ghumroo Singh v. Mnllick 
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Khyrut Ahmed (18 W. B., 525) as showing that, unless the defendants xsould 
prove a prescriptive right, they had no right to interfere, with tBe flow of the 
water to the injury of others. ^ ^ 

The judgment of the Court was delivered h>' ® \ 

Ainsliei J. (who, after stating the facts of the case, continued)^: — There 
is no evidence to show that, hy agreement or otherwise, the accumulation of 
water is limited to a certain quantity ; and that when the water rises to a 
given height, the defendants, or the plaintiff, or the plainliff's zemindar, is 
bodnd or entitled to open a passage for the escapp^of the surplus. ^ 

The Munsif found that the plaintiff' had entirely failed to prove any right 
to out the hund : and we must say that, in our opinion, it would require very 
strong evidence to establish such a claim as that put forward here, not on the 
part of the zemindar acting on behalf of the cultivators* of his estate, but on 
behalf of each individual ryot according to his own judgment, to out down 
the bund of a neighbouring zemindar, seeing that it is well known that the 
consequence of so doing would be that, when the water once begins to flow over 
the bund, the bund must give way, and the accumulation of water, which is 
absolutely necessary for the cultivation of land, must be lost^ 

• The Judge has gone off* from the facts of the case, and has based his 
judgment upon a construction of law derived entirely from English text-books. 
Now, the law as laid down in English text-books is, no doubt, a very useful 
guide ; but it must not be [779] taken to override the customs of this country — 
customs arising from the extreme necessity of preserving water and thereby 
preserving the means of cultivating large tracts of land which would otherwise 
lie waste. 

In the present case we have a long-established bund unchanged in its 
condition with certain outlets for excess water. Primd facie the defendants 
have a right to maintain the bund in its usual condition, and the right of the 
plj^ntiff to cut that bund down is one which we think must be proved most 
unmistakeably. The Judge does not go upon proof at all, but merely upon his 
view of the law. Now, that vie^ of the law, as it will preseittly appear, cannot 
bo supported. 

The case of the Madras Bailway Company v. The Zemindars of Carvate- 
nagarum (L. E., 1 In. Ap., 364), decided by the Privy Council, was^a case the 
converse of the present. It was for damage done by the bursting of an artifi- 
cial reservoir. The principle, however, is the same. Their Lordships there 
held that storing o^ water in this country is an act of necessity ; that it was 
not for the benefit of the proprietor of the land only, but also in order to 
enable a large body of cultivators to live by the cultivation of that land. They 
further held, that the damage which was caused by an unusual flood and the 
consequent bursting of the embankment of the tank by which the railway 
was washed away was not one for which the owner of the tank could J)e 
charged. 

In addition to this, there is a recent case, Nichols v. Marslt^nd (L. E., 
2 Ex. D., l). This was a case perhaps much stronger in point, because it was 
not even a case in which water was preserved for the bemelit of a large section 
of the public, but merely for the pleasure of a particular owner, who had formed 
* an ornamental piece of water by embanking a stream passing through her own 
lands, and then throflgh the lands of the plaintiff. Eventually on an unusually 
heavy storm occurring, and a great rush of water coming into this reservoir 
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Che banks proved insufficient to support the piessure, and the lands of the 
plaintiff, whfhh lay lower down the stream, were injured in consequence. 
It was held there by the Court of Appeal that the case was distinguished 
from fiiat oi^BylandsmV, Fletcher (L. R., 3 H. L., 330) — also cited in the 
Madras oa%e before the Privy Council in 1 Indian Appeals, page [780] 864 — 
in this, that it is not the act of the defendant in keeping this reservoir, an 
* act in itself lawful, which alone leads to the escape of the water, and so 
renders wrongful ^ that which but for such escape would have been law- 
ful. tt is the supervening vis major of the water caused by the flood, which, 
superseded to the water ii^ - the reservoir (which of itself would have been 
innocuous) causes the disaster. 

They also came to the conclusion that, as the jury had found that all 
reasonable precaution had been taken, the defendant was not responsible for 
the damage done. • 

This case seems to us to apply distinctly to the present. It appears from 
‘^^the judgment of the Judge, that the damage in the present instance wafi caused 
by an unusual inundation, which bo describes as bringing down four times the 
ordinary quantity of water. It must be taken that the damage was caused by^ 
the act of God,^and not by the act of the defendants, who are not shown to 
have failed in making provision for properly dealing with such quantities of 
water as might reasonably be expected to accumulate. 

The suit must therefore be dismissed. We reverse the judgment of the 
Judge and restore that of the Munsif with costs. 

Special Appeals, Nos. 619 to 623, will be governed by this judgment. 

Appeal dismissed. ''' 


NOTES. 

[WHEN BRINGING WATER ON TO ONE’S LAND, ETC., BECOMES 

ACTIONABLE. » 

1. THE RULE IN RYj«AND8 v. FLETCHER, (1866) S H. L. 330. 

The person who,7or his own purposes, brings on hi* land, and colloots and keeps there 
anything likely to do mischief if it escapes must keep it at his peril ; and if he does not4o so, 
is prvmd /ocie answerable for all the damage which is the natural consequence of its escape. 
He can ezcus^ himself by showing that the escape was owing to the plaintiff’s default : or, 
perhaps, that the escape was the consequence of vis major or the act of jjod. . . .But for his 

* A rule for a review of judgment was obtained by the • appellants on 12th January 
1678, on the ground that plaintiff had a proscriptive right tc^ regulate the height of 
the bund ; that although the Munsif disbelieved the evidence, there was still a regular appeal 
open to the petitioner upon the facts and Law, and he did so appeal, and the Judge’s decision, 
was in his favour. If, therefore, the Lower Appellate Court had, according to its view of the 
law, failed to pronounce an opinion on such evidence, that, although a good reason for remand, 
was no reason for the dismissal of the plaintiff’s suit. 

• The rule came on for hearing on 15th April (Mr. Branson appearing to show cause 
against the rule ; Mr. /. JD. Bell in support of it), and was discharged on 17th April 1878, the 
Court J‘) opinion that the defendants’ right to maintain the bund had 

been proved *and that, inasmuch as the plaintiff had not attempted to go into evidence on 
the point of the plaintiff having regulated the height of the bund, in the Lower Appellate 
Court, and as there had J)een no finding on this point, and he had accepted the evidence as 
found by the first Court, and was content with the Lower Appellate Court's decision on the 
law in his favour, and took no objection to the evidence of no finding on this point in special 
appeal, and did not file a cross-appeal, the case could not bo remandedjiow to enable him to 
do so. • 1 : 

' Bttle dimi satd. 
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act in bringing it there no mischief could have accrued, and it seems but just that he should* 
at his peril keep it there, so that no mischief may accrue, or answer for the natural and 
anticipated consequence. And upon authority this, we think, is established to be the law, 
whether the things so brought be beasts, or water or filth or stenches, per LORD BLAdKRUBN 
quoWd with approval by Lord CAIRNS in Rylands v. Fletcher, L, B., 3 H. L., 320. » 

II. USES TO WHICH IT IS NOT APPLIED— ' 

This rule is not applied inter alia ^ 

(1) where the injury is due to act of God, etc., supervening, and theutoring of water, etc., 

is not wrongful and does not of itself cause injury, unlike the case in Rylande v« 
Fletcher ; Nichols v. Marsland,L.R.., 2 Ex. D?, 1. -v 

(2) even though the previous storage accelerated the action of the flood ; — ibid. 

(3) where the storage is sanctioned by usage as tanks in India 

Madras Railway Co. v. Zemindars of Carvetenagarun^, (1874) 1 1. A., 864. 
or by statute : -- Hammer smith Ry. Co. v. Brand, L.E., 4 H.L., 171. 

Government's position in respect of irrigation works is analogous to this:— (1906) 88 Mad.. 
78; (1909) 82 Mad., 142. 

(4) (a) Where the act complained of (such as pumping water) is done in the natural lawful 

exercise of proprietary rights, such as working mines — such damage as was done 
before the extraordinary occurrence being due to ordinary gravitation and percola- 
tion, oto., Wilson V. Waddell, L.R., 2 A.C., 96; West Cumberland Iron Co. v. Kenyon, 
11 Ch« D., 72 ; (1918) 16 C.W.N., 879 (lowering level to make land oulturable) ; 
(1904) 28 Bom., 472 (digging trenches for foundation for building). 

(b) But it is otherwise where water is thrown up which would not ordinarily come to 
the land, Baird v. Williamson, 19 C.B.N.B., 876, (quantity affected);^ 

Young v. Bankier Distillery Co, (1898) A'.C., 691 (quality affected). 

(b) Where the collection and impounding on one's land by another of water or^any other 
dangerous element is done not for the purposes of the owner of the land but for the 
purposes of such other '.’--Whitmores, Ltd. v. Stanford (1909) 1 Ch., 427 (488). 

(G) Wh^re the act is for common benefit :—Oill v. Edouin (1899) R. 118 : affirmed 72 
' L.T., 879C.A., rain water drainage. 

(7) Where the act had the assent of the injured party : — Carstaigrs v. Taylor, L.R., 6 
Ex., 317.' * 

III. BUT IT IS ACTIONABLE NEGLIOENOE, 

(1) If the supervening act could have been anticipated and provided against : — 

Harrison v. Q. N. Ry, Co, 88 L.J., Ex., 26.6 (repairing drains)— “ The storm though 

unusual and extraordinary in a sense, yet as happening once in a year or in a few 
years was no{ unusual ” (per POLLOCK, O.B.) 

Cf. Blyth V. Birmingham Water Co., L.R., 11 Ex., 781 (not liable for pipes bursting 
through extraordinary frost). ♦ 

(2) or if.such act is not excepted by the contract or the statute : — 

River Wear Commissioners v. Adamson L.R., 2 A.G., 704 per LordCAIRNSi 

(3) Where there had already been negligence on the defendant's part : — Nitro Phosphate 

Co, V. London Docks 9 Ch. D., 921 (not maintaining to prescribed level ; though 
that level could not have prevented floods). ^ 

(4) in case of works authorised by statute or law or usage 

(a) where by reasonable exercise of the powers under statutcior common law in case of 
authorised works, the damage could have been prevented : — Qeddis v. Bann Reservoir, 
L.R., 8 A.C., 480 |ailure to cleanse where empowered to do so. 

But oompar^lBroMphfon vji. Af, d O.W. Ry, Co., If. R., 7 C, L.,869 (where there 
were no such powers). 
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^ (6) where there is a non -injurious mode of exercising the authority to erect or maintain 

Wrkd (^904) 28 Mad., 72 (Government’s right to construct calingula so as to 
flood plaintiff's land, denied); We^t v. Bristol Tramways (1908) 2 K. B., li though 
* defendant did i^ot know of it. 

• (c) Where the authority given by statute is qualified by the requirement not to ootnmit 
nuirazice : — Fries's Patent Candle Co. v. London County Council (1908) 2Ch., 828 
(sewers). 

N.B. — No J^ability where under statutory duty water — gates were to be opened : '-Dixon 
V. ^etrc^litan Board of Works (1881) 7 Q.B.D., 418. 
lY. Pl^OTBCTlYE MEASURESt^ 

Protective measures .may be taken to proveiic floods, but not so as to injure other’s 
rights : — Orr Ewing v. Colquhount L. R*. 2 A. C*, 889. 

against other sorts ot nuisances also ; — (1906) 29 Mad., 539. 

against common danger, reasonable selfishness permitted : — Nield v. L. & N. W. 
By. Co., L. R., 10 Ex., 4 (barricade against floods) 

^ otherwise where no common danger: — Whalley v. L. (k Y, By. Co. (1884) ISQ. B. D., 181, 

And when a right has been acquired by prescription, it stands on a different footing : — 

(1903)80 Cal., 1077. 

Y, TENANT’S RlCtHT TO MAINTAIN SUIT— 

With reference to the doubts expressed in this jiidgmcrU on this point, see Jones y, 
Llcmrmt Urban Council (1911) 1 Ch., 893.] 


[781] The 26th March, 1878. 

Present : 

Mr. Justice Ainslie and Mr. Justice McDonbll. * 

Lai Sahoo Defendant 

* versus 

Deo Narain Singh and another Plaintiifs." 

[.Tz: 2 C.L.R. 294 ] 

Holdings not liable to enhancement ( Guzastha Kasht) — Suit for removal of 

Buildings — Occupancy rights not transferable — BeUgal Act VIII of 1869, 

ss. 8, 4, 6. 

The statutory right of occupancy under Bengal Act VIII of 1869 cannot be extended so 
as to make it include complete dominion over the land, subject only to the paymont of a rent 
liable to enhancement. The landlord is still entitled to insist that the land shall be used for 
th^ purpose for which it was granted ; and although the Court in such cases will be disposed 
to place a liberal interpretation on the rights of the tenant, it will not sanction a complete 
change in the mode of enjoyment. 

In this suit the plaintiffs, as owners of the land, sued the defendant to 
enforce the removal of the foundations of a certain house and to abstain 
fr om further building thereon. The plot of groun d on which these 

* Special Appeals Nos. 965 and 966 of 1877, against the decree Moulvie Mahomed 
Moval Hossaitt, Subordinate Judge of Shahabad, dated ^23rd February 1877, affirmiuff * the 
decree of Moulvie Adeeloodeen, Munsif of Arrah, dated 1st July 1876. * 


im 
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foundations were laid was alleged to have been originally lield, together* 
with other lands, by the second defendant, Nuro Pariday, from the' plaintiffs, 
as a guzastha kashtr,-t.e., a holding on a rent not liable to, enhancement. On 
the 21st September 1875 the second defendant Bold to tl^ lir-st ddfendatit* that 
portiom of the holding upon which the first defendant had begun the efectibn'of 
a building, the subject of the present suit. The defendants coht^ded that, 
according to the custom of the village, the sale by the second defendant passed 
to the first defendant the same rights in the land as those previpusfy enjoyed by 
the vendor ; and that the first defendant could, therefore, erect the buUditfg on 
the land without the consent of the superior lajt^^lord. The Court o^ first 
instance gave the plaintiffs a decree, finding on the facts that the rights 
possessed by the second defendant in the lands held by him from the plaintiffs were 
only those of an occupancy ryot ; and, failing proof that according to the custom 
of the [782] village such occupancy rights were transferable, declared the sale 
to the first defendant invalid. It would appear that tlie witnesses for the delence 
left the Court without permission, and had not been examined. No steps were 
taken to firing them back for examination, but the Munsif instituted proceedings 
against them in the Criminal Court. On appeal the Lower Appellate Court, 
a^rming the decision of the Court below, held, that, even assuming that the 
second defendant possessed any transferable occupancy rights, •he, as a mere 
cultivjftor, could not either himself build, or transfer to the first defendant the 
right to erect a house on any part of the land comprised in his holding. 
Juggut Chunder Boy Chowdhry v. Eshan Chunder Banarjee (24 W. R., 220) 
was quoted in support of this view. It also found that no custom authorizing 
the transfer of occupancy rights without the consent of the landlord had been 
established, and that the defendant’s complaint before it that his witnesses who 
would have proved the custom of alienating occupancy rights had not been 
examined, was immaterial in the view it took of the matter. The defendant, 
accordingly, presented this special appeal to the High Court. 

Mr. Evans (with him Baboo Mohesh Ghunder Choivdhry) for the appellant. 

Baboos'ZTfim Chunder Banerjee and Kalikishen Sen for the respondents. 

Mr. Evans, — The plaintiffs simply sought to restrain thp first defendant 
from building a house on land in his possession, and as djectment was not 
sought, no question as to the rights of transfer in Nuro Panday could be 
considered in this suit. The judgment of the Court should have proceeded on 
the sole question whether or not the plaintiff’s were likely to sustain damage by 
the erection of the house on the defendant’s land. The case of Juggitt Chunder 
Boy Chowdhiy v. Eshan Chunder Banerjee (24 W. E., 220) was. remanded for 
decision on this very points An opportunity was not afforded to the defendants 
to examine all the witnesses summoned on their behalf. 

[783] Baboo Hem Chunder Banerjee, — It is not denied that the defendant 
bases his title on Beng. Act VIII of 1869. The operation of this Act is confin- 
ed solely to agricultural holdings ; it may, therefore, be taken, that, in letting 
the lands, the plaintiffs only intended them to be used for purposes 
cultivation. 

The judgment of the Court was delivered by ^ 

Ainslie, Jt (who, after stating the nature of the suit and the finding of 
the Court of first instance, continued) : — On appeal the •Subordinate Judge 
jbffirmed the finding that the holding not protected from enhancerfient, 
and also held that no custom of transfer of occupancy rights. without the 
consent of the landlord had been established. This last finding is irrelevant, 
as ejedtment is not sought. He went on ^ hold that Nuro Panday had no 
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^right to build, and consequently could give no such right to his vendee. He 
assumes it t» be an established rule that a lessee cannot build on land held by 
him for cultivation, and supports this view by a reference to the case of Juggut 
Churtder Boy^Chowih^y v. Eshan Chuitder Banerjee (24 W. R., 220). In that 
judgmenlP the Court said : “It may well be that, in particular places^. ryots 
having rights of occupancy in land for agricultural purposes may, by custom, 
k have the right to transfer it to any person to hold for the same purpose ; but 
that will notf carry with it the proposition that a person who may be desirous of 
erecting a large Ifouse in the midst of an agricultural mehal, can buy up the 
tenures and rights of severaj .cultivators and convert the land which they for- 
merly occupied into a dwelling-house and appurtenances.” These observations, 
however, are qualified by what follows. The Court did not dispose of the case 
simply on tliis view of the law, but remanded it for enquiry, among other things, 
whether any and what express injury resulted to the plaintiff from the acts 
complained of. It m*ust, however, be borne in mind that, in this case the 
defendant was co-sharer in the estate. 

[7843 It is complained that the Subordinate Judge ought not to have 
affirmed the decree in favour of the plaintiff without enquiring whether any 
injury would result to the plaintiffs from the building commenced by the defend- 
ant, and withefub allowing him to give further evidence to establish the guzasth 
rights of Nuro Panday. {The learned Judge having referred to the defendant’s 
witnesses not being examined, and the Subordinate Judge’s finding thereon, 
continued.) Reference has been made by the respondent to what is called the 
issumnavisee of witnesses. This, I think, is of no importance. A party is not 
tied down to any particular line of enquiry indicated in a list of his witnesses, 
but the fact that his complaint to the Lower Appellate Court was based on the 
exclusion of evidence on a particular point is sufficient to tie him dowm to that 
point in special appeal. 

As to the other objection, I think we must hold that a ryot who relies upon 
an occupancy right must be taken as thereby admitting that the letting was of 
such a character as is contemplated in Beng. Act VIII of 1869 ; and it has been 
held that this law only applies to agricultural holdings. If then we iiake 
it that the land ^as let on the understanding that it was to be used for culti- 
vation, the fact the ryot has acquired a right of occupancy does not alter any 
of the terms of the letting, except the conditions (if any) fixing a term ^or the 
tenancy. 

The statutory right of occupancy cannot be extended so as to make it 
include complete dominion over the land, subject only to the. payment of a rent 
liable to be enhanced on certain conditions. The landlord is still entitled to 
insist that the land shall be used for the purposes for ^hich it was granted, 
and although a liberal construction may be adopted, it cannot extend to a com- 
plete change in the mode of enjoyment. 

The appeal must be dismissed with costs. 

Appeal dismissed. 

« NOTES. 

[ CONVERSION OF HOLDING TO OTHER PURPOSES— 

Where the holding is converted to building purposes with the consent of the landlord 
the position is different ; — (1881) 10 C. L. R., 25-3 
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[785] The 6th April, 1878. 

Present : 

Mb. Justice Markby and Mb. Justice Prinsi^’. , 

• 

Ram Tarrun Koondoo Plaintiff 

verms 

Hossein Buksh Defendant." • 


[- 2 C. L. R. 885] 

Causes of Action, Joinder of-— Splitting Demands— Amendment— Relinquishment 
— Act VIII of 1859, s, 7— Act X of 1877, s. 43. 

Where a plaintiff orginally sued for a certain sum upon his khatta-books, and an objec- 
tion wa»taken by the defendant that he ought to have sued upon a certain hatchitta, where- 
upon the plaintiff amended his plaint by suing for the amount admittedly due upon the 
hatchitta, in addition to the amount he claimed upon his khatta- books, — Held, that when 
the plaintiff amended his plaint by suing upon the hatchitta, his causes of action, which 
when the suit was originally framed, were distinct, became unitoS ; that there was no 
“relinquishment*” in the original suit within the terms of Act VIIl of 1859, s. 7 (with which 
a. 43, f Act X of 1877, corresponds), and that the plaint was rightly amended. 


Mohummud Zahoor Ali Khan v. Thakooranee Rutta Koer (11 Moore’s, I. A., 468) followed. 


This was originally a suit for the recovery of the sum of Rs. 650-12 
brought in the Court of the Munsif of Sealclah, on account of thS price of 
khesaree due on a khatta-book balance. The plaintiff* also brought another 
suit in the Sealdah Small Cause Court to recover the sum of Rs. 164 on 
account of the balance of the price of grain sold by him to the defendant. 
The defendant in the Small Cause Court objected that the suit instituted 
there could not proceed, inasmuch as he had given a hatchitta to the plain- 
tiff, which would show that the two accounts were not separate, but were one 
account, and that there was a splitting up of the cauae of action. The 
Judge of the Small Cause Court held the objection to be valid, and struck 
off the case under Act VIII of 1859, s. 7. Thereupon the plaintiff tiled 
a supplemental plaint in the Munsif’s Court enhancing his claim by 
Rs. 164. The defendant pleaded that the plaintiff’ having at first omitted 
to sue for this sum could not include it in the present suitT This plea 


* Special Appeal, No. 77,7 of 1877, against the decree of Baboo Kishto Mohuri Mookerjee, 
Officiitmg Second Subordinate Judge of the 24-Pargannas, dated the 6th of April 1877) 
modifying the decree of Baboo Dwarka Nath Hitter, Munsif of Sealdah, dated the 19th 
February 1877. 

f [ Sec. 43 Every suit shall include the whole of the claim arising out of the cause of 
Suit to include the whole action ; but a plaintiff may relinquish any portion of his claim in 
order to bring the suit within the jurisdiction of any Court. 

If a plaintiff omit to sue for, or intentionally relinquuh 
any portion of his claim, ho shall not afterwards sue for the 
portion so omitted or relinquished. 

A person entitled to more than one remedy in respect of the same claim may sue for all 
or any of his remedies, but if he omits (except with the leave of the Court obt^ed before the 
first hearing) to sue for any of such remedies, he shall not afterwards sue for the remedy so 
omitted. 

lUiutrdtUm, 

A lets a house to B at a yearly rent of Rupees 1,200. The rent for the whole of the 
years 1874 and 1876 ifi due and unp^d. A sues B only for the rent due for 1876. A shall not 
«ftert|ards sue B for the rent due for 1874.] 


claim. 

Relinquishnfbnt of part 
of claim. 
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E786] was overruled by the Munsif, who gave the plaintiff a decree for the 
whole amount, claimed. On appeal the Subordinate Judge, considering that the 
plaintiff’s claim as regarded the Bs. 164 was barred by s. 7 of Act VIII of 
1859, ftiodifieithe order of the lower Oofirt, and gave the plaintiff a decree for 
B8.ii|p-lSi. From thiS decree the plaintiff appealed to the High Court. 

' Baboo Boorga Doss Butt for the Appellant. 

^ Baboo Golap Chunder Sirkar for tl^ Eespondent. 

Harkby, J.-Tit is impossible to distinguish this case from the decision in 
Mohu^nmad Zahoor All Khan v. Thakodfanee Rutta Koer (11 Moore’s, I. A. 468). 
There cthe suit, as originally brought against nine persons, was held by the 
Privy Council to have been wholly misconceived ; but they, nevertheless, 
thought that there was in all probability a good cause of action against one 
of those defendants upon a bond, and thereupon they make this order. They 
say : “ they have come to the conclusion that the fairer course is to do what 
the Judge of the Court of First Instance might, under the Code of Proce- 
dure have done at an earlier stage of the cause, — namely, allow the appellant 
to amend his plaint so as to make it a plaint against Butta Koer alone 
for the recovery of money due on a bond.” That is precisely what has 
been done here. The plaintiff originally sued upon his khatta-books. There* 
was an objection by the defendant that the plaintiff ought not to have sued 
upon his khatta-books, but that he ought to have sued upon the hTat- 
chitta. Whether that was a valid objection or not, we need not now 
consider, nor need we consider whether it was that objection wh^ch induced 
the plaintiff to take the course he did. What he did was this, he asked the 
Court to be allowed to sue upon the hatchitta. The Munsif, as he was clearly 
entitled* to do under the authority of the decision I have referred to, allowed 
the suit to proceed upon the hatchitta, and the Subordinate Judge was wrong 
when hd expressed an opinion that the Munsif was prevented from doing this 
by the provisions of s. 7 of the Procedure Code. [787] Section 7 applies to 
a totally different state of things, and in no way prevents the Munsif from 
making this order. 

The judgment of the Lower Appellate Court must, therefore, be set aside 
and that of the Mi^^sif restored. The case will stand decreed upon the hatchitta 
for the sum of 814 rupees and 12 annas. The special appellant will get his 
costs of this appeal and of the Courts below. 

Prinsep, J. — The error of the Subordinate Judge seems to have been 
caused by *his taking the causes of action to have been irrevocably united by 
the execution oi the hatchitta ; as the suit was originally laid, thn causes of action 
were distinct. When, however, the plaintiff sued on the hatchitta, they became 
united, and therefore, as the suit was originallj^ laid, there was no relinquish- 
ment within the terms of s. 7 of the Code of Civil Procedure as h^ been held 
by the Subordinate Judge. 

Appeal allotoed. 


c 
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. KHOOB LALL & 0 . V. JUNGLE SINGH [1878] I.L.R. 3 Cal. 78’8 

* m 

CSqM.787] 

The 13th May, lf<78. 

Present : 

Mr. .Tcsticb McDonell and Mb. Justice^rougAton, 

•• _ 

Khoob Lall and another Defendants 

V0‘SU8 

Jungle Singh Plaintiff. " 

[=2C. L. R.i39] •• 

Insufficiently stamped document — Act XVIIJ of 1809, s, 20 — AdmLoiuf^ 

Court — No riqht of appeal 

The question of the admissibility of an insufficiently stamped document once admitted 
as evidence by a Court can form no valid ground of appeal, • 

Knayetoolah v. Shaik Meajan (16 W. H., 6) followed. 

The pfaintiff, the present respondent, brought a suit to recover Es. 999-5-9 
on a teep executed by the defendants on the 5th Kartick 1283 F. S. (17th 
• October 1875). 

The defendants objected to the teep being received irPevidence as being 
insufficiently stamped, and further denied its execution. The lower Court held 
that the teep was not a promissory note, but a letter of agreement as defined by 
art. 11, [788] sched. ii of Act XVIII of 1869, and admitted the document in 
evidence on payment of the penalty prescribed by s. 20 of Act XVIII of 1869. The 
question as to execution of the document was decided against the defendants. 

The defendants appealed, and the Judge upheld the decision of the lower 
Court. Thereupon the defendants appealed to the High Court. • 

Baboos Mohesh Chunder Chowdhry and Chunder Madhub Ghose for the 
respondent, on the case being called on, took the preliminary objection that the 
appeal would not lie, inasmuch as the document was receiveej^in evidence in the 
first Court, and having once been received its admissibility ^uld not afterwards 
be questioned on. appeal. They referred to Enayetoolah YrShaikh Meajan (16 
W, E., 6), Roy Luchmeepat Singhv. Shaikh Moshnrruff Ali[2b W. E., 80), Currie 
V. Chatty (11 W. E., 520), Lalljee Singh v. Akran Ser (12 W. E., 47) and 
Showdaminee Dossee v. Earn Eoodro Gangooly (8 W. E., 367) and contended 
that whether the document was a promissory note or an agreement* would make 

no difference in the case. 

• • 

Mr. C. Gregory for the* appellant. — The instrument in question is a 
promissory note as defined by cl. 25, s. 3 of Act XVI II of 1869, and being 
insufficiently stamped ought not to have been received in evidence, and being a 
promissory note, s. 20 of Act XVIII of 1869 was inapplicable. 

McDonell, J. (Broughton, J., concurring). — The plaintiff sued to recover 
994 rupees 5 annas 9 pie principal, with interest, under a teep executed by the 
defendants. Both the lower Courts have decreed the plaintiff's claim. In 
special appeal it is urged that the Courts below should have held that the teep 
on which the plaintiff relies is a promissory note apd being insufficiently 
stamped as such is inadmissible in evidence. 

, • Special Appeal, No. 1691 of 1877, against the decree of R. J. Richardson, Esq., Judge 

of Zilla Tirhoot„dat3ii the ‘2nd of JMay 1877, affirming the decree of BabT)o Dwarka Nath 
Bhattacharjee, Munsif of Mozufferpore, dated the 16th Spntflmbpr 

• 
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GOPBE ,MOHUN MOZOOMDAR V. 


«■ Od the appeal being taken up a preliminary objection was raised that no 
appeal lies in this case, inasmuch as where a document is admitted by the first 
Court as not requiring a stamp, its inadmissibility cannot be questioned in 
appeals Variotis [789] rulings of these^'Courts have been cited in support of 
thiSffObjecUon ; and it appears to us that the ruling in Enayetoolah v. ^haik 
Meajan (16 JV. E., 6) is on all fours with the present case. Therefore, 
^following that ruling, we hold that the preliminary objection must prevail. 

The appekl is dismissed with costs. 

% Appeal dismissed. 


NOTES. 

[I. STATUTORY PROVISION— 

To set at rest the doubts that were entertained. Act I of 1879 provided by s. .34 (3) 
what is substantially in the present Stamp Act, 1809, as s. 3C>, whereby “ whore an instru- 
ment has been admitted in evidence such admission shall not, except as provided in s. 61, 
be called in question at any stage of the same suit or proceeding on the ground that the 
instrument has not boon duly stamped.’* Section 61 provides for the “ revision of certain deci- 
sions of Courts regarding the snfliciency of stamps.” 

II. CASES. * 

This case was approved of in (1889) 18 Bom., 449 ; see also (1893) 18 Bom., 737 ; (1897) 
8 M. L. J., 66. 

The document once admitted cannot be .set aside: — (1889) 1.3 Bom. 449 ; (1882) 
5 Mad., 220. 

But aji appeal lies where the first Court rejected the document as insuliiciently stamped: — 
(1879) 5 Cal., 311. If the Appellate Court admits it, there should be proof of tender in the lower 
Court (1895) 20 Bom., 791.] 


[8 Cal. 789] 

I'he 21st March, 287S. 

^ Present: 

Mr. J^’stice Markby and Mr. Justice Prinsep. 

Gopee Mohun Mozoomdar Plaintiff 

versus 

H ills Defendant. " 

Ees judicata, Suit for rent, * , 

The plaintiff sued the defendant in the year 1373 for arrears of rent at a certain rate per 
biga. The defendant pleaded that the lai^d had been held by him at an uniform rent for 
more than twenty years, and this contention was supported by the Court. The plaintiff then 
gave the defendant notice of enhancement, and sued to recover rent for two years at the rate 
statvd by the defendant, and for one year at au increased rate. To this sui^the defendant 
raised substantially the same defence. Held, that the decision in the previous suit was not a 
bar to the present suit, there being two questions for consideration — one, whether there had 
been an uniform payment of rent for twenty years, and, if so , whether the presumption, 
which the law directs to be^rawn from an uniform payment of rent for twenty years, had been 
rebutted by the plaintiff ; neither of which quastions was concluded by the previous decision. 

• Special Appeal No. 1915 of 1877, against the decree of A. J. R. Bainbridgc, Esq., 
Judge of Zllla Moorshedabad, dated the 5th of June 1877, affirming theydecree of '*Baboo 
Bepro Dass Chatterjee, Hunstf of Azeemgunge, dated the 15fch March 1877. t 
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The plaintiff in the year 1873 sued the defendant for arrears of rent due on^ 
a certain jote, alleging that it was an ootbundee tenure, and that the defend- 
ant was liable to pay rent at the rate of Re. 1 for every biga found by 
measurement annually. The defendant, among other things, pleaded thg,t the 
jote was a kaimee tenure, and held by him at a uniibrm rent of Rs. 16 for 
more fhan twenty years, and this contention was supported by the Court. The 
plaintiff then gave the defendant notice of enhancement for increase of area 
found by measurement and holding below the prevailing rates, anc^ now sued to * 
recover rent for two years at the rate of Rs. 16, and foi# one year at an 
[790] increased rate upon a larger area. The defendant made substantially 
the same defence as in the previous suit. TheOotirt of First Instance decided 
that the judgment in the first suit was no bar to the institution of the second 
suit, and held on the facts that the plaintiff had failed to establish a right to 
enhancement of rent for the year claimed, hut gave the plaintiff a decree for 
arrears of rent for the three years at the rate of rent which, according to the 
admission of the defendant, the land had hitherto been liable. The Lower 
Appellate Court reversed the decision, on the ground that the present suit was 
m* judicatn. The plaintiff appealed to the High Court. 

, Baboo Gooroodas Baiter jee for the Appellant. 

Baboo Bipro Das Mookerjee for the Respondent. 

• The judgment of the Court was delivered by 

Markby, J. — We think that there must be a remand in this case. There 
were two (questions for consideration : one was whether there had been an 
uniform payment of rent tor twenty years, and, if so, whether the presump- 
tion which the law directs to be drawn from an uniform payment of rent for 
twenty years had been rebutted by the plaintiff. The previous decision is 
not conclusive upon either of these two points. One of these questions was not 
and could not be gone into in the previous suit. It has nothing wluftever to 
do with the former case whether the landlord received different rates of rent at 
some earlier period. No doubt the Court in that former case did express an 
opinion that, for twenty years, rent had been paid at an uniform rate; but even 
thfft was not a question in issue in the former suit, and in such a manner 
as to make the decision in the former suit conclusive up oi^ that point. The 
District Judge wilt have to consider the case upon the pvidence on the record, 
and (determine whether or not he agrees with the Munsif, who has found in 
favour of the defendant, that this is a tenure the rent of which cannot be 
enhanced. » 

• Case remanded, 

• • NOTES. 

[ RES-JUDIGATA— RENT DECREE— 

The finality of the rent decree as regards title or rate of rent will depend on the facts of 
the case, whether these were ffhally determined in the first suit or not : — see (1879) 4 C.L.R., 
443 and 2 C. W. N., ccciii and (1897) 4 C. W. N., 43. 161; (1893) 21 Cal., 236 ; (1890) 

19 Cal., 656.] • • 
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•I.L.S. 3 Cal. 791 bhojendbo coomak bat &o. v. 

. « 

[791] The 2Hrd May, 1878. 

Present : 

, Mb. Justice R. C. Mittbb and Me. Justice Maclean. 


* Brojendro Ooomar Ray and others Plaintiffs 

• versm 

Qakhal Oliunder Ray and others Defendants."'’ 

• 


Liffiitation — Arrears of R*ent — Pendency of Enhancenieni Suit — Bengal 
Act VIII of 1869, s. 29. 

A sued for enhancement of rent of certain land'll for a specified year. On the dismissal 
of this suit more than five }cars after the rent fell due, sued for arrears of rent for the 
ame year. Held, that A was not entitled to deduct the time occupied in the conduct of his 
enhancement suit from the period which elapsed since the rent first fell due in order to bring 
his case within the period of lirniUtion prescribed for such last-mentioned suits l5y s. ‘29 of 
Bengal Act VIII of 1899. 

This was a suit for arrears of rout for the year 1276, B.S. (1869-1870). 
The plaint was^filed on the 19th January 1876, and alleged that the plaintiffs 
had previously, on the 24th Assar 1277, B.S. (7th July 1870), sued the defend- 
ants for arrears of rent for the same lands and the same yeai (1869-1870), 
but at an enhanced rate; and that such suit had been finally dismissed by the 
High Court on the 2nd of June 1873, on the ground that the notice given by 
the plaintiff was illegal. On these facts the plaintiffs contended that the 
ordinary law of limitation did not apply, and that in calculating the period of 
limitation he was entitled to exclude the period during which his enhance- 
ment suit was pending. The defendants pleaded limitation, and denied the 
plaintiffs’ right to make any such deduction. 

The Court of First Instance, on the principle alleged to have been laid down 
by the following decided cases —Ranee Surnornoyee v. Shoshec Mokee Rurmonia 
(11 W. R., P. C., 5); Eshan Chunder Hoy v. Khajah AsHanoolah (16 W.R., ; 

Dindayal Paramyiik v. Liadha Kiskori Dehi (8 B. L. R., 536 ; S. 0 ., 17 W. R, 
415) Molwh (J hander Ghakladar v. Gimgamonee Dossee*{l\i W. R., 59); 
Huronath Nath Boy uhowdhry v. Golnck Nath Chowdhry (19 W. R.,'48) — 
[792] was of opinion that the plaintiffs' suit was not harrod by limitation, 
and gave them a decree for the amount claimed. The Lower Appellate Court 
reversed the decision of the Court below on the ground that the |)laintiffs’ 
enhancement 'Suit in no way affected their right tp sue for arrears of rent. 
Such suit might have been brought at any time.withrn thp period fixed bys. 29 
of Beng. Act VEEI of 1869. The plaintiffs having failed to do this, their suit 
was barred, and the plaintiffs thereupon appealed to t|ie High Court. 

Baboo Doorga Ulohitn Dass and Baboo Sreenat}^ D' is.h for the appellants. 

Baboo Mohesh Chunder Chowdhry and Baboo Kali Mohan Dass for the 
reBpondeuts. • 

The judgment of the Court was delivered by 

Mitter, J. -In this case we think that the Lower Appellate Court has 
taken a correct view of the law of limitation applicable to the facts about 
which there is no dispute between thjp parties. 

• Special Appeal, No. 2189 of 1876, tigaingt the doerco of Baboo Bhugwan Chunder Sen, 
Suhordinate Judlgo of Zilla Baokol-gungo, dated the 2Cbh July 187C,«eversing the depcee of 
Baboo Kadar Nath Mozumdar, Third Munsif of Barisal, dated the 24th Ap?il 1876. 
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• 

The rent claimed is of the year 1276 (1869-1870), and the present suit ha^ 
been brought in Magh 1282 (January 1876), so that if the rent claimed became 
due in the year 1276 (1869-1870), the present suit not having*been brought 
within three years from the last day of that year, is clearly barred under s. 29 
of the Rent Act. • * * 

It has been said that it did not become due in that year, because in 1^75 
(1868-1869) a notice for enhancing the rent of the defendants' tenur^ was issued, 
and a suit tor the recovery of enhanced rent mentioned in the afi^resaid notice * 
was brought in Assar 1277 (July 1870) ; that this suit was finaWy decided against 
the plaintiffs by the High Court on the 19th Jaist 1280 (2nd June 1873).* The 
plaintiffs' contention is, that the rent of the yeaf**L276 (1869-1870) at the old 
admitted rate became due on the dismissal of the enhancement suit. We do 
not think that this contention is correct. It is clear that, notwithstanding the 
notice of enhancement, the plaintiffs, if they chose to do so, could have 
successfully sued the defendants in C793J the year 1277 (1870), and recovered 
the rent claimed in this suit. Therefore, it follows tLiat the rent claimed in 
this case became due in 1276 (1869-1870). 

The decision of the Lower Appellate Court is correct, and the special 
appeal is accordingly dismissed with costs. 

Appeal dismissed. 


NOTES. 

CLIMITATION— PENDENCY OF SUIT. 

1. This case is similar to that reported ia (1903) 27 Mad., 143 ; 8 C. W. N.,1. P.C., where 

the claim for arrears of rent for a year in a suit for enhancement of rent^ which was 
ultimately decreed, being dismissed on the ground that it was premr^l^urc, the 
pendency of the suit saved limitation. See also (1877) 8 Cal., G and (1878) 8 Cal,, 817, 
which was affirmed by the Privy Council in (1882) 9 Cal., 255. 

2. The general principle has been rc-stated thus by the Privy Council in (1903^ 27 Mad., 

113 overruling (1894) 19 Mad., 21, whore the pendency of a suit for acceptance of 
pottah was held to save limitation : — 

“ The point of time from which, under the Limitation Act, the period of limitation is 
to run is that at which the arrear became due. In mo 'it cases no doubt the point 
of time at whif h rent becomes due is the close of the period in respect of which 
it is to be paid. But this is not necessarily always the^ase in India and the 
Limitatwon Act is an Act for all India. Legislation ovcuslovi or e,vpr ess contract 
or the special circumstances of any case may make rftot become due at a point of 
time different from the close of the period in respect of which it is to he paid. 
The case of Mussumaf Ranee Surno Monee v. Shoshee Mokhee Tiurmnnin, (1868) 
12 M. I. A., 244. heard before this Board is an example of a^suit for rent, 
governed by a law of limitation substantially the same as that now before 
their Lordships in which the date at which the rent became due was held to he 
an entirely different date from the close of the period in respect of which that 
rent was payable. THe object of a Limitation Act is presumabl}^ to compel 
people who have actionable claims to sue upon them with due promptitude or to 
forfeit the right to do so at all. Tn such an Act the falling due of rent naturally 
means the fallfng due of an ascertained rent which the tenant is under an 
obligation to pay hiit which the landlord can claim, and, if necessary, sue for."] 




1 CAL,— 155 
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I.L.R. 3 Gal. 794 PETAMBAR BABOO & 0 . V. 

• • 

(8 Gal. 798] 

The 16th April, 1878. 

Present ; 

Mm. JiTRTigE Jackson ani}*Mr. Justice Tottenham. 


* f'etambar Baboo and another Plaintiffs 

• versus 

Nilmtiny Singh Deo and others Defendants.'*' 


Limitation — Grant in lieu of maintenance — Btqhi to resume. 

Although a grant of a mokurrari lease in lieu of maintenance may be resumablc by the 
grantor and his heirs, yet, if the grantor or any of hiR successors receives distinct notice of a 
claim on the part of the f^anteo to hold in perpetuity ftnd not subject to resumption, and 
allows twelve years to go by without contesting such claims, be (such grantor or successor) 
will be barred for the time of his own enjoyment. * 

This was a suit instituted by the plaintiff’ as talookdar of Bolouja, Par- 
gunna Khaapul, under the defendant Nilmony Singh, Raja of Chuckla Panchkote* 
to recover khas possession of Mouza Kururya, in Pargunna Khaspul, from the 
defendants (other than the defendant Nilmony Singh). These defend£lnts 
alleged that a permanent mokurrari settlement of the entire Meuza Kururya 
had been granted long ago at a fixed annual rental, not subject to abatement or 
enhancement, to their great-grandfather, Anunta Lai Sekur Baboo, by the then 
Rajaof Chuckla Panchkote, who was his brother-in-law (wife*s sister’s husband); 
that this grant had been confirmed to their grandfather, Shohun Sekur Baboo, 
by a sanad given about the year 1802 by the then Rajaof Chuckla Panchkote ; 
that they and their predecessors had ever since remained in possession of 
Mouza Kururya upon the terms of the original grant ; and that the suit of the 
plaintiff wafi now barred by limitation. The defendant Nilmony Singh supported 
the claim of the plaintiff, and pleaded that the grant to the ancestor of the other 
defendants [794] having been a grant in lieu of maintenance was, like%ll 
grants in lieu of Maintenance, resumable at the will and pleasure of the Raja 
of Chuckla Panenkote. In support of the defendants' piea of limitation 
evidence was given that, in a suit instituted some time previous to the 3rd of 
August 1862, by the then talookdar of the village against these defendants, 
these defendants had succeeded in making out their right to hold the mouza 
as a mokurrari holding at the annual rent of Rs. 132, and ijo more. It also 
appeared that on failing to obtain an enhancement of the rent payable by these 
defendants, the then talookdar had, on the 3rd of August ^1862, sued the then 
Raja of Chuckla Panchkote, upon the ground that the then defendants having 
set up and proved their right to hold the mouza at a mokurrari rent of Rs. 132, 
his (the Raja’s) assurances in respect of the gross rental of the talook had proved 
unfounded to that extent, and that the talookdar was consequently entitled to a 
corresponding reduction of the talook rent paid by him ; and that.the talookdar 
haa succeeded in this suit. The Court of First Instance made a decree in 
favour of the plaintiff, being of opinion that the allegation of the defendants 
in the suit •between them and the talookdar that their holding was a mokur- 
rari one was not necessarily a setting up of a title adverse to the Raja, 
as the word khorposh^ot maintenance, was superadded to whatever was said 
about mokurrari, so a s to leave it to be supposed that the tenure was only 

• Regular At)peal, No. 167 of 1875, against a docreei* of Major E. Y. '^alcott, Ait'sistant 
Oommiasioner of Ziila Manbboom, dated 13th March 18'^^ 
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mokurrari because the tenure was a maintenance grant. It might be “ mokur- 
rari ' and kaimi ” so long as the grant in lieu of maintenance continued, 
and yet came to an end on the resumption of the grant. From this decree the 
defendants other than Nilmony Singh a/ppealed. 

Baboo Troy lock Nath Mitter for the Appellants. 

Baboo Mohini Mohun Boy, Baboo Bhowani Churn Dnit and J5jfboo (Jotap 
Chunder Sircar for the Respondents. 

The judgment of the Court was delivered by 

Jackson, J. — It appears to us that the decisioiigof the Court below on the 
issue of limitation is erroneous. It appears that [795j in July 18ff5 a 
suit was brought by a person, who was then talookdar, against the defend- 
ants for arrears of rent, and in the plaint in that suit it was recited that 
previously this talookdar had sued the zemindar for a rjduction of the talook 
rent on the ground that the present defendants had alleged their rent to 
be raokujrari, Rs. 132, whereas the talook rent had been assessed on the 
allegation of the zemindar tliat the rent was higher. That is the account 
given in the judgment of the Court below^ and we understand what took place 
Was this. The previous talookdar there spoken of had, in the first instance, 
sued these defendants for rent at a rate higher than Rs. 132, and these defend- 
ants “had then made out their right to hold the mokurrari at Rs. 132, and no 
more ; thereupon the talookdar. being defeated, sued the superior landlord upon 
the ground that the defendants having set up and proved their right to hold the 
mokurrari at Rs. 132, his assurances in respect of the assets of the estate had 
proved unfounded to that extent, and it seems that reduction of their rent was 
accordingly allowed. Now, in that w»ay it was not merely a setting up*of the 
mokurrari, but it was set up in such a manner as affected the raja zemindar 
with a loss pro tanio of his rent in consequence of this mokurrari. ,It was 
manifestly, we think, such an allegation as put upon the raja the necessity of 
attaching this mokurrari within twelve years. The Court below seems to think 
that the mokurrari in its fullest sense was not pleaded, because the tenure was 
described as one granted for maintenance. That seems to me merely to indicate ' 
the origin of che grant, and does not amount to any real ditl'er^ce in the nature 
of it. • • 

iTien it is said that, by the custom of this raj, grants for maintenance by 
the raja of the time being are liable to revocation at the instance and at the 
discretion of succeeding rajas, and this contention no doubt is suppprted by a 
decision of the Judicial Committee of the Privy Council in the case of Anund 
^Lal Singh Deo v, Maharqia Gurrood Narayun Deo Bahadur (5 Moo. I. A., 82). 
But I think it clear that if the tight of resumption exists in such cases at the 
option of each raja at the time of his succession, [796] and if he has notice of 
a claim to hold such mokurrari, and allows twelve years to go by without 
taking steps to get rid of it, he at least is barred for the time of his enjoyment. 
That being so, it appears to me that limitation barred the present suit, and 
that it ought -to have been dismissed. The judgment of the Court below ^s 
reversed with costs. 

Appeal allowed. 

NOTES. • 

•(LIMITATION— TENANT— ADVERSE POSSBS%ION. 

3. This decision appears to be in^ conflict with the Privy Council’s decision in (1899) 27 
•Cal., 156 C. where the facts were very similar. 
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MiiB. 8 Cal. 7S6 badha prose ad singe v. 

• * * . X 

2* Even the fact of receipt of rent under the old potta was held (of its own force) not to 
confer better interest than tenancy-at-will; “ on his accession, Sir Pershad Singh 
mfght have resumed the mon^ajh or have made a fresh^jgrant either on tfee terms of 
the pottah or otherwise, or have pllowed Ram Golam to remain in possession 
paying a rente But as the pottah was void as against him and not voidable 
^ only, the mere receipt of rent by him though of the same amount as t^at fixed 
by the pottah would not have the effect of confirming the pottah in its entirety. 
If patters rested there, there could be no doubt that whatever was the interest which 
the pottah purported to grants Ram Golam was in fact a mere tenant -at-will of the 
Maharajah, and could not set up the pottah against him, except for the purpose 
of showing the araoiLnt of his rent ” ; — ibid. 

3. From other circumstances, a life tenancy was inferred in the case, and it was also 
held that a tenant during his tenancy cannot by adverse possession enlarge the 
duration of his tenancy. On this point«oe (1902) 29 Mad., 607. 

4. This decision of S Cal., 793 is also opposed to the Privy Council decision in (1886) 12 
Cal., «8i reversing 9 Gal., 411 in which this case was cited, and was thereby presumably 
brought to the notice of their Lordships.] 


[8 Cal. 796] 

miYY COUNCIL. 


The 23rd, 24th, 27th, 28th and 29th November, 1877, 
Present : 

• Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith and 

Sir E. P. Collier. 


Radii a Proshad Singh; Plaintiff 

versus 

Ram Coomar Singh and others Defendants 

V 

Radha Proshad Singli : Plaintiff’ * 

versus 

The Collector of Shahabad Defendant. 


[ 1C. L. R. 259] 

[On Appeal from the High Court of Judicature at Fort William in Bengal.] 
Diluviated Lands — Adverse Possession — Doctrine in Lopez's Case. 

The doctrine in Lopez's Case^ that diluviated lands, re-forming on their old site, remain 
the property of their original owner, does not apply to lands in which after their re-formation 
indefeasible title has been acquired by long adverse possession, or otherwise. 

Where a plaintiff relies on an alleged adverse possos.sion of lands for more than twelve 
years after their re-formation, the question to be decided is whether he has had suoh possession 
for twelve ^ears. 

These were appeafs from a decision of a Division Bench of the Calcutta 
High Court, dated the 10th June 18?4, which reversed a decision of the Judge 
of Shahabad of the 29th July 1872. 

hopez V. Iduddun Mohun Thakoor^ 13 Moo. I. A,, 4G7 ; S. C. 5 B. L. R., 52V 


1236 



I.L.R. 3 Cal. 797 


• RAM COOMAR SINGH &C. [1877] 

The suits in which these decisions were passed were two out of a number 
instituted by the father^of the appellant to obtain possession with n^esne profits 
of a tract of alluvial land in the Bhahabad district, which he claimed as belonging 
to his estate named Nowrunga, and to \fhieh the several defendants laid daim 
as land^which had re-formed on the site of land which had^een submerged, and 
which before its submersion had belonged to them. 

[797] The decision of the Division Bench from which these ajppeals wore 

brought will be found printed at pp. 23H — 245 of the 22nd voluing of Sutherland’s 
Weekly Reporter. Earlier judgments of the High Court in connection with’the 
same litigation will be found at pp. 389 — 393 of the 41th volume of Sutherjand, 
when the claim was held not to be barred by limitation, and was remanded for 
trial on the merits; and at pp. 109 and 110 of the 16th volume of Sutherland, 
when, on the 28tb Juno 1871, the c^ase was remanded a second time for trial on 
the following issues : — • 

“ First. — How long has the land now in dispute or its several parts been 
in existence, and how was it formed ? 

“ Second. — When and how did the river recede to the north of the land, the 
subject of this suit ? When and how did the river cease to flow between these 
lands and the lands in Shahabad, which admittedly belong to^he defendants’ 
estate ? 

“ Third. — Was the plaintiff in possession of the land claimed, or any, and 
what portion of it in 1265 ; and was he then, or at any other, and what time, 
and how, dispossessed by the defendants ? 

Fourth. — If the plaintiff had possession till 1265, or till dispossessed by 
the defendants, what was the nature of that possession, and when and how was 
it acquired ? And had it existed for more than twelve years ? ” 

The Judge of Shahabad, trying the cases on these issues, in the suit in 
which Ram Coomar Singh and others were defendants, gave a decree in favour 
of the plaintiff for a portion only of the land claimed. In the other suit, in 
which the Collector of Shahabad was made a defendant, the whole of the land 
claimed by the plaintiff was decreed to him. By the judgment of the High 
Court now appealed from, the decisions of the Judge of Shahabad were reversed 
and th^ plaintiff’s claim dismissed. 

In the appeal in Radha Proshad Siimh v. Ram Coomar Singh and others 
(No. 50 of 1874), Mr. Leith, Q.C., and Mr. Doyne appeared for the^ppellant, 
and Mr. Graham for the respondents. 

In the appeal in R<jedha Proshad Singh v. The Collector of Shahabad 
(No. 57 of 3874), Mr.* Leith, Q.t)., and Mr. Doyne appeared for the appellant, 
and Mr, Cowie, Q.C., and Mr. Graham for the respondent. 

[798] The material facts of the case are fully stated in their Lordships* 
judgment, and which was delivered by 

Sir J, W# Colvile. — The appeals of which their Lordships have now to 
dispose are those which the appellant has preferred in two out of seven suits 
instituted by him in order to recover a large quantity of alluvial land Jying now 
to the south of the Ganges, and accordingly transferred by order of the Govern- 
ment from the Zilla of Ghazeepore to that of Shahaba^. Notwithstanding 
the great volume of the record, and the ncmber of the proceedings contained in 
*it, the facts essential to the determination of these appeals may be brought 
within a narrovi^ cdibpass. It spears that, at the time of the pe^etual settle- 
ment, the river Ganges ^vas not only the boundary, as it is still, between the 
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^ two ZillaB of Ghazeepore and Shahabad, but also the boundary between 
the Mouza^ Nowrunga, belonging to the plain tiiTs ancestor on the left or 
northern, and a number of mouzas on the right or southern, bank of the then 
channel of Uie river, which were settle with other proprietors. Immediately 
on the southern or Shahabad side of the river, and included in these ipouzas, 
was an ajea of low soft land, some six miles wide, favourable to the erratic 
habits of the Ganges, but bounded on the south by higher or harder land, 
which opposed itself to the further progress or invasion of the stream in that 
direction. The^ precise changes in the course of the river have been proved 
with greater clearness than is usual in cases of tliis kind, and are delineated in 
what has been called thb'ameen’s map No. 7. 2. From this and from the 
evidence it appears that in the year 1839 the river occupied a position con- 
siderably to the south of that which it occupied at the date of the settlement, 
and now occupies ; that in 1844 it had travelled to an ascertained channel still 
further to the south, ^nd in 1857 had for some years reached its southernmost 
limit, viz.^ the high or hard bank which has been referred to. It is, moreover, 
clearly shown that, towards the end of the rains of 1857, the riVer, when 
subsiding into its cold-weather channel, made a sudden change of that channel, 
intersecting the land to the north of its former course, and occupying the 
position designfited upon the arneen’s [799] map as “ Bhagur 2.” Its course, 
however, in that channel was not permanent ; for, either by sudden change or 
by gradual recession, it travelled still further to the north until it returned to 
the bed from which it is supposed to have started at some time after the date 
of the perpetual settlement, being that which it occupied when the decrees 
under appeal were made. 

• 

Upon the sudden change of 1857-58, different )>crsons, claiming to be the 
owners of some of the villages which had before been diluviated, seem to have 
taken possession of tlie land re-formed upon the sites of their old villages, so far 
as it was then south of the new channel of the Ganges. And when the river 
went further back, their Lordships presume that other persons similarly claim- 
ed and took possession of the additional land that had then become sou^h of 
the Ganges. The result was that, after some discussion between the authori- 
ties of the two ziflas, a thakbust was made by the revenue officers of Shahabad 
in 1864, which apportioned the whole of this disputed land, as re-formation on 
the sites of the ancient villages, among the representatives of the persons with 
whom those villages had originally been settled ; and confirmed their possession 
of the plots allotted to them. Between 1858 and this thakbust of 1864 there 
had been various proceedings before the revenue officers of Zilla Ghazeepore, 
at the instance of the plaintiff' as owner of Nowrunga, under Act I of 1847 ; 
but to these it is now unnecessary to advert, ^^fter the thakbust of 1864, the 
plaintiff brought one suit against all the claimants of the disputed land. That 
was dismissed as improperly framed. He then instituted the different suits, 
with two of which their Lordships have now to deal. These it will be con- 
venient to call suit No. 2 and suit No. 6, distinguishing them by the numbers 
<^hereby the lots claimed in them respectively are described on map No. 7. 2, 
rather than by the numbers which the suits themselves bore in the Indian 
Court.* J[8003 It lies of course upon the plaintiff to prove in each a superior 
title in order to dispossess the defendants. 

* Suit No. 2 was that in which Ram Ck>omar Singh and others were the respondents, 
and oorcesponds with Appeal No. 50 of 1871. Suit No. 6 was that in which the Gcdlector of« 
Shahabad waa respondent, and corresponds with Appeal No. 57 of 1874. In Suit No. 2 the 
plaintiff sought possession of the lands Pursownda a«id Sohia. IiPsui^ No. 6 hh^ bought 
possession of the Mouaa Sreepore. 
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Neither party originally put his case precisely in the form in which, afteo 
the decision in Lopez's Case," and the second remand of the suits, by the High 
Court, it assumed. 

.^heir Lordships propose to treat that second rernaild as a new dapai’tyro, 
and the commencement of the litigation upon which they have to form a 
judgment. And they may at once state that they cannot concur in the final 
judgment of the High Court in so far as that casts any doubt upon^the propriety ’ 
of directing the third and fourth of the issues for the trial of which the suits 
were remanded. The doctrine in Lopez's Case'' was doubtless in favour of the 
defendants in both suits ; and if they had in no w*a\ lost their rights, wotfldgive 
them a title to the land re-formed upon sites identified by the thakbuyt proceed- 
ings of 1864 as within the boundaries of their original mouzas, which would 
prima facie override a title founded on the principle of the acquisition of tliat 
land by the proprietor of the northern bank of the Ganges by means of gradual 
accretion. Their Lordships conceive, however, that the doctrine in Lopez's 
Case:' cflnnot be taken to apply to land in which, by long adverse possession or 
otherwise, another party has acquired an indefeasible title. In the present 
^uits the plaintiff relies on an alleged adverse possession for more than twelve 
years of the lands af tior their re-formation ; and therefore thej;eal point to be 
decided in the suits was whether a title had been thus acquired by the plaintiff', 
the proprietor of mouza Nowrunga. 

Now, for the purpose of considering this, which seems to be the only 
material issue, it will be convenient to travel, as the river originally did, from 
the north to the south. Their Lordships consider that the point to be deter- 
mined is whether in 1857 such a new title existed as to all or any of tlie lands 
in dispute, because they think it is clearly proved that the change of the river 
in 1857-58 was a sudden change, which left the rights of the parties* as they 
then existed unaffected thereby. The nature of the change in 1861 is perhaps 
not so clearly [ 801 ] proved. The Zilla Judge certainly found that to have 
been also a sudden change ; for he says that the river began to leave the channel 
in^hich it had gone from 1858, in 1267 F. or 1860, and in 1268 F. was found 
in the place in which it now is — a state of tilings which implies suddenness of 
change. Moreover, the evidence on the whole preponderates in favour of this 
last change having been also a sudden change. Their Lordships, however, do 
not think it very material to find one way or the other upon that point, because 
even if the river had receded from the channel, marked as Bhagur g, gradually 
to the place which it now occupies, — if it had passed, for instance, over Mouza 
Sreepore, submerging that mouza again ; the submergence and re-appearance 
of the land both takyig place within the three years, — if that were so, and the 
question was, who was entitled to the re-formation of the mouza upon that site 
of Sreepore, upon this second re- appearance, their Lordships conceive that, 
according to the strict doctrine in Lopez's Case" if the plaintiff had previously 
to 1857 acquired the proprietorship of that land, it would be he and not the 
original ownor of Sreepore who would be entitled to claim the benefit of tijat 
doctrine. 

Then going back to the application of the principle which has been already 
laid down to the lands in dispute in this case, their Lordships have to consider 
first whether the plaintiff hud or had not in 1857 *acquired such a title 
as has been described to the land north of the river as it ran in the year 
1839 ; and they Uiink that upo n the evidence there can be na doubt he had 

• * Lcpez V. Muddun Mohun Thakoor^ 13 Moo. 1. A., 467 ; S. C., 5 B. L. B., 521. 
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‘such a title. They rely mainly upon the thakbust proceedings of that year. 
It appears to them clear upon those proceedings and the maps embodied in them, 
that, the land, down to the north part of the river as it existed in 1839, was then 
‘measured as belonging, to Nowrunga, and in possession of the plaintiff's ances- 
tor.; that<Ahe greater part of that land was laid out field by field as land which 
had been gained by accretion at that time ; and that although there was a 
^ small portion which is described in the thakbust maps as “ registran or sand,’* 
that too was‘measured into Mouza Nowrunga and the Zilla of Ghazee- [832] 
poor^ No objection or claim seems then to have been preferred on the 
part of any proprietor on the Shahahad side of the river. And it is clear that 
the plaintiff and his ancestors were afterwards, and up to 1857 or 1858 in 
possession of this land ; that is, for a period of about eighteen yeara. 

The whole of the land in dispute in Suit No. 6 falls within the boundaries 
of Nowrunga as thus detinecl in 1839. In that suit it has been attempted at 
the bar to raise some contention on the supposed effect of the confiscation of 
Koer Singh’s estate, of which Mouza Sreepore once formed part. But that is 
a point that never se^^ms to have be«n raised in the Court below ; and, so far as 
their Lordships can see, there can be no ground for the contention. It seems 
to them that the whole of this lot must have been diluviated, and that, when 
left dry as the rfver receded still further, it was assumed to have become by 
accretion part of Nowrunga. It was measured as such in 1839 ; and if the 
second change of the river in 1861 was a sudden change, that land has ever 
since 1839 been dry land, and was up to 1861 in the possession of the plaintiff. 
Again, if the changes in the course of the river between 1858 and 1861 were 
not sudden, but gradual, the subsequent diluviation and re-appearance of the 
land could not, as has already been stated, defeat the title to the site which the 
plaintiff had gained before 1858. These considerations suffice to dispose of the 
appeal ifi Suit No. 6. 

With respect to the appeal first heard, that in the Suit No. 2, the case is 
different. In order to substantiate the whole of the plaintiff’s claim, it would 
bo necessary to show that in 1858 he had been in possession of this land almqsb 
up to the extreme southern boundary for more than twelve years. Now their 
Lordships have feft no hesitation in concurring with both the Courts in so far 
as they have found that no such title w^as established to land beyond the course 
of the river in 1844. There is no clear evidence how, or in what particular year, 
that land accreted ; and it is impossible to say that there has been a possession 
for twelve years, or any possession that would be sufficient to defeat what is 
primd facie the superior title of the defendants. Their Lordships have had more 
doubt as to the land lying between what was the northern bank of the river in 
[803] 1839 and that which was its northern bank in 1844 ; but even if they 
had been disposed to agree with the Zilla Judge in respect of this land, they 
could not have concurred in his judgment in so far as it gives to the plaintiff 
the bed of the river as it existed in 1844, and carries his boundary up to what 
was then the southern bank of the river. Although in the case of a wandering 
atid navigable stream like this, the bed of the river may be said temporarily to 
belong to the public domain, that state of things exists only while the water 
continues run over the ground ; and it clearly appears on the face of the 
thakbust map of Mouza Sohia, wliich was made in the course of the survey of 
1844 (and these proosedings are the strongest evidence, such as it is, which the 
plaintiff has given of his possession of the land now in question), that some land 
which had once formed part of that mouza was then on the northern bank of 
the river# and* consequently that the ground over which the ?iver then rtt^had 
also bben part of Sohia ; and if this be so, when the bed of the river b^rcame 
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dry, the right of the defendants to the new formation on that site would * 
attaoh, and there is no proof of a length of possession of tiiat re-formation 
which would defeat their title. ^ 

• 

Tlje point upon which their Lordships have felt greatdt difficulty is^whethpr 
there was not sufficient proof of possession for twelve years on the part of the 
plaintifif of the land up to the northern bank of the river as it ran in 1844. It 
has been argued that the thakbust proceedings of 1844-45 were at strong to 
prove the possession of the plaintiff or his ancestor of the land north of the 
river as it then ran, as were those of 1839 to prove. his possession of the fand 
within the boundary then laid down, up to the line*df the river in 1839. Their 
Lordships, however, do not think that this is so. The later thakbust proceedings 
related to Mouza Sohia, and were made in Shahabad, and the river was then 
the boundary not only of the i^illah of Shahabad, but also of two provinces 
under distinct Governments, viz., the North-West Provhices and the Lower 
Provinces of Bengal. The authorities of Shahabad presumably had no autho- 
rity to c^ry their thakbust beyond the southern bank of the river as it then 
ran. Again, upon the face of the thakbust map is the statement already referred 
tg, wherein, after mentioning [804] that the entire area of Sohia had been 2,451 
bigas, but that out of that only 400 bigas existed which were ^under cultiva- 
tion, ^(fehat being, as their Lordships understand, the portion of Sohia that was 
then on the south side of the river,) it is stated : “ The remaining land’* — 
that is, 2,051 bigas — “ was washed away by the Ganges, and has now accreted 
“ on the north side of the river Ganges in a small quantity, and consists of 
“ sand.” Therefore that which was out of the bed of the river on the northern 
hank, seems to have then been., according to this statement, waste uncultivated 
land, over which no acts of ownership had been exercised, and in which the 
possession or tlie right of the plaintiff* h id been positively affirmed by no 
measurement on the other side of the river. The doubt their Lordships have 
had is whether there was not other evidence from whicli it might be properly 
inferred that cultivation had aftei wards been extended and acts of ownership 
exercised over this land by the plaintiff* between 1845 and 1857, without 
question, so as to establish an adverse possession of it as against the defendants 
for twelve years. But, upon the whole, looking to the uncertainty of the 
general evidence as'to this strip of land ; to the not very clear finding of the 
Zilla Judge regarding it ; and to the fact that much better evidence as to 
payment of the rent and the like might have been given than was given, 
they have come to the conclusion that they have not sufficient grounds 
before them for disturbing the finding of the High Court upon this part of 
the case. The plaintiff, therefore, must be taken to have failed to have made 
out a sufficient title toiany landVhich was not north of the river as it ran in 

1839. 

The result is, that in Suit No. 6, in which all the land claimed lies above 
the line of 1839, their Lordships must humbly advise her Majesty to reverse 
the decision of the High Court in that suit, and to affirm the decision of the 
Zilla Judge, with the costs of the appeal in the High Court. When they deli- 
vered judgment they proposed to advise Her Majesty to dismiss the appeal,* 
and to affirm the decision of the High Court in Suit No. 2, inasmuch as they 
then understood that all the land claimed in that suit lay below the line of 
1839. It liaving, however, been broughc to their notice, before the report was 
[8Ii] drawn up, that, notwithstanding th8 statement of the Zilla Judge to 
the effect that no p^t of the land north of that line was in question in the suit, 
the maps which fire in evidence fti the cause, and particularly the ameen’s map 
No. 7. 2. afford ground for believing that a sn^all portion of tlie land claimed, 
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bbing part of that in the possession of the defendants as their Monza Ptirsowndaf 
is, in fact, ahove the line of 1839, the order which their Lordships will recom- 
mend Her Majesty to make in this suit is, ** that the decree of the High Court be 
** varied, by declaring that the plaintiff' is entitled to recover, and ordering that 
“ he do eecover, so much (if any) of the land claimed by him in this suit 'as lies 
" to the i^orth of the line delineated in the ameen’s map No. 7. 2, as the 
northern bank of the river Ganges in the year 1839 ; the amount (if any) of 
such land 'CO be ascertained, in case of dispute, by proceedings in execution ; 
“ bt^t that in. all other respects the decree of the High Court be affirmed/* 
This order seems to thei;?, Lordships calculated to assure to the plaintiff, 
with ^ the least risk of future litigation, that to which he may be entitled 
upon the principle laid down by them in their judgment^ But, considering the 
manner in which the question concerning this, at most inconsiderable, portion 
of the land in dispute has been brought before them, they do not think it would 
be right to make any order touching the mesne profits of what may be recovered, 
or to vary the decree of the High Court as to the costs ol the litigation. ■ They 
think also that the plaintiff ought to pay the costs of the appeal to Her Majesty 
in this suit. The re^ondents in Suit No. 6 must pay the costs of the appeal in 
that suit. 

• Tn Appeal No. 60 of 1874. 

Agents for the Appellant : Messrs. Burton ^ Y'eates and Hart. 

Agents for the Eespondents : Messrs. Henderson and Co. 

In Appeal No. 57 of 1874. 

Agents for the Appellant : Messrs. Burton, Yeates and Hart. 

Agents for the Respondent : Messrs. Lawford and Waterhouse. 


NOTES. 


[1. THE HEADNOTE— 

The hepdnote ts defective. This case is an authority for the following propositions - 

1. Lal>d re-forming on identifiable original site belongs to the owner of site previously 
to submergence (Ltypez's case, 13 M. I. A., 467) and a third person will be Che owner 
within this rule who previously to the submergence, ^had acquired an inde/eaMle 
title by adverse possession or otherwise (3 Oal.*i 796 at 800^. ^ 

N. B.—Oi the two appeals disposed of in this decision, No. 2 illustrates the original role 
and No. 6 the extended meaning of owner. 

^ 2. In such a case as is last mentioned, even the 8ubse<(uent submergence and reappear- 
ance does not afieot the question of ownership, which continues to be in that 
c person (8 Cal., 796 at 801). 

‘ 3. Once ownership and possession down to the diluviation is established, the party 

olgiming the land on its reappearance by adverse possession should prove the facts 
constituting such possession (3 Oal., 796 at 803). 

4. Submergence lasting only for a period short of the prescriptive period is an immaterial 

fact in the case of such owner (3 Dal., 796 at 801, 802). ^ 

5. Although in the case of a navigable stream the bed of the river may be said tempora- 
rily to belong to tba public domain, that state of things exifsts only while .tba water 
continues to run over the ground (3 Gal.', 796 at i 
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n. OWNMSHIP OF HE-FORMED LAND AED ADVERSE P 088 BF 8 I 0 N— 

This case Hhould be studied with 29 Gal., 5ld. # 

The doctrine of continuity of possession^ in favour of him who is the owner (by what> 
ever title he might have become so) has been re-affirmed by the Priv;^Council atid the cofiverse 
of it ala6, laid down and illustrated in Secretary of State v. Krishnamoni Gupta (190!^ 29 CAL., 

aiBP. c. , » 

1. The owner on re-formation, by mistake as to his rights, took lease from the Government 

who claimed to be the owner. In respect of lands where this state of thftigs continued, 

(a) for the prescriptive period, the real owner’s title became barred and extinguished: — 

ibid, 

(b) for a period less than the prescriptive period, where the lands again submerg*ed and 
reappeared, the real owner did not lose the same by prescription (when his 

* claim was within time after re-appearance, but beyond it frenn the submergence) ; — 
ibid. ^ 

2. Thus, 3 Cal., 796 dealt with the case of the title having become perfect by adverse 

possession when the submergence took place. 29 Cal., 518 dealt with the case of the 
title not having perfected then. 

3. The following important doctrines were laid down there ^ 

(a) “ The possession of the Government (disseisor) was in fact determined by the submer- 

. gence of the land which then became derelict : and so long asdt remained in that 

state no title could be acquired against the true owner.”- (29 Cal., 635). 

(b) “ Their Lordships cannot agree in the view that the possession of the trespasser 
would continue until the true owner resumed possession.” “ On the contrary, 
they think that on the dispossession of the Government by vi.s major of the floods, 
the constructive possession of the land (if anywhere) was in the true owners. Vis 
major has the same effect as voluntary abandonment ” by the trespasser, over- 
ruling (1881) 7 Cal., 726. 

4. In a case like Appeal No. 2 reported here in .3 Cal., 796, the adverse possessipn should 
be established .from the date of last re-appearance, and the period under water and 
possession for the period prior to it will not count when the title by adverse posses- 
sion had not perfected before last submergence. 

^5. The case of continuous dispossession by different trespassers should be distinguished 
from these cases of no dispossession through being under wat^. Such cases will bo 
governed (pitibably) by Perry v. Clissold (1907) A. C., 78, and Similar cases. • 
III. ifiDVERSE POSBESaiON AND ONUS— 

Presumption of continuance of previous ownership after re-appearance : — 9 C. N, N., 111. 
See also the notes to (1888) 9 Cal.,7«. F. B. in our ‘ UAW REPORTS’^ RKPRINT8 
where this subject is dealt with extenso. 
lY. BED OF NAYIOABLE.9IYER8— 

Bee the Kotes to IS Had., 369 and 6 B.L.R., 255 in our ‘ LAW RliTOBTS’ REPRINTS.] 
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[ 806 ] The IMh March and 13th April, 1373. 

*' . ■'* Pmsent: 

SiK A. W. OojfiViiiLB,,SiR B.PIacock, Bik M. E. Smith, and 
«• Sir B. E. Collier. 

• Dorab Ally Khan...,...' Plaintiff 

versus 

f The Executors of Khajih Moheeoodoen ^Defendants. 


[-=1^15 I. A. 116=Suth. P. C. B19. ] 

[On Appeal from thetiHigh Court of Judicature at Fort William in Bengal. I 
Sale by Sheriff under writ of fieri facias ~ Warranty. ^ 

A writ of jUri fcLcias issued to the Sheriff authorizes him to .‘»eize the property of the 
execution -debtor which lies within his own territorial jurisdiction, and to pass the debtor's 
title to it without warranting that title to be good. * 

But if the Siberiff acts ultra vires^ e.g., if he seizes and sells property not within his 
jurisdiction, he cannot invoke the protection which the law gives him when acting within his 
jurisdiction, and he stands in the same position as an ordinary person who has sold that 
which he had no title to .sell. 

Since there is not in India the difference between real and personal estate which obtains 
in England, and moveable and immoveable property there, are alike capable of being seized 
and sold binder a writ oi fieri facias, the responsibility of the Sheriff in re.spect of sale in that 
country is governed by the law relating to chattels, rather than by that relating t6 the sale of 
real estatti 

A Sheriff, who in his official capacity seize.s and sells property, undertakes by his conduct 
that he has legal authority to do so. When from his having acted beyond the territorial 
jurisdiction of the Court whose officer he is, the sale becomes inoperative and incffoctual^-the 
purchaser may have a case for relief as against the judgment-creditor, who has received the 
purchase-money, if iKshould appear that the Sheriff has acted under his authority and by hi.s 
express directions. ^ 

In this case the Sheriff of Calcutta, to whom a writ of fieri facias had been 
issued by the High Court directing him to execute adeciee of the late Supreme 
Court, sei^fed and sold landed property in a province not within the territorial 
jurisdiction of the said Courts, and handed over the proceeds of the sale to the 
judgment-creditor. The purchaser at the Sheriff’s sald,heing afterwards evicted 
by the execution-debtor, brought an action for money haJ and receivediagainst 
the judgment-creditor, under whose authority and by whose express direction he 
alleged that the Sheriff had acted. The question of law raised in the case was 
as tp whether the plaint filed disclosed a good cause of action. The facts of the 
case and the judgments [807] of the Courts below dismissing the action will be 
found set forth at pages 55 to 73 of the first volume of these reports. 

Mr. Leith, Q. C., and Mr. C, W. Arathoon for the Appellants. — The Courts 
below wer^ wrong in holding that the plaint disclosed no cause of action. The 
sale by the Sheriff of land pointed out by the execution-creditor was a sale by the 
‘,^,iBxecution -creditor bimselt* The Sheriff acted as his agent and under his special 
instructions. Opdh not bahig included in the places enumerated in the writ of 
AeriJ^ias, and not being subject to the jurisdiction of the fiighi Court at'l'ort 
the sale by the Sheriff of property in Oudh was ultra vires. That si^ had 
' ■ ';V' t 
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been judicially pronounced to be void, and the plaintiff had been ousted. Under 
these circumstances, he is entitled to have the price paid for the property at the 
Sheriff’s sale returned to him by the ascecution:oreditor, to whom the Sheriff 
had paid it over. The purchase was made under a mistake. The Sheryf had no 
power*to sell, but all parties were under the belief that he had. There had been a 
failure of consideration. A Court’ of Equity will interfere to rescind a contract 
when the vendor has no interest in the subject-matter at the time (4 sale, on the * 
ground of mista.ke— Hitchcock v. Giddings (4 Price, 135). fSig B. Peacock. — 
There the price had not been paid. Doec not the rule caveat eniptor siltply 
here? Had the purchaser looked at the writ, he would have seen tliatiit did 
not authorize the Sheriff to sell land in Oudh. Had that objection been taken 
at the time, a copy of the writ might have been sent to the Commissioner of 
Oudh, and the sale regularly made.] The nature of the proceedings gave no 
opportunity to purchasers to investigate title. If the rfnoney had remained 
with the Sheriff, we might have sued him. [Sir B. PEACOCK. — The Sheriff, in 
selling, gives no warranty of title. SiR R. COLLIER relerred to Sugden’s Vendors 
and Purchasers, 14th edn., p. 459, as to eviction by a titles to which the cove- 
nants do not extend. SiH M. Smith. — The argument as to warranty goes on the 
lilies of the English law as to the sale of real property, which would not apply 
in India.] There is a C808] distinction between the present *case, where the 
sale “proceeds ni inmtum under the direction of the officer of the Court, and the 
case of a sale between two private parties. Here the plaintiff could not protect 
himself by enquiries into title, nor insist on covenants. The defendant might 
also be held liable in tort having wrongfully put the Court in nlotion. 

( Sir R. Collier. — A ll that he did was to point out lands in Oudh^ which 
were not covered by the writ.] 

Mr. Cowie, Q. C. (with him Mr. iJoyue and Mr, Graham) for the Respon- 
dents, supported the judgments of the lower Courts. Assuming the Sheriff to be 
merely the agent of the judgment-creditor, and the latter to be in point of fact 
the vendor, the plaintiff’ had no cause of action against him either in toit or on 
contact. There was no warranty of title. The caveat emptor applied. 

By the bill of sale independent of the writ, the plaintiff hat^ notice that the 
property was not >yithin the jurisdiction of the High Court. •With that notice 
he vo^intarily paid the purchase-money. Moreover, he had enjoyed substantial 
possession, having lield the property for more than two years ; so that in any 
case an account would have to he taken. As to the contention that the 
transaction had been brought about by mistake, if there was mistake, it was 
of law and not of fact. There was no averment in the plaint of mistake 
either of law or fact. lia*Hitchcock v. Giddings (4 Price, 135), cited for the 
appellant, the price had not been paid, and the facts in other respects bore 
no resemblance to those shown in this case. 

Mr. Leith replied. 

Their Lordships took time to consider their judgment, which was 
delivered by * * 

Sir J.W. Colvile. -This is an appeal against a decree of the Hi^ Court of 
Calcutta, sitting as a Court of Appeal, which, on the 23rd August 1875, 
affirmed the judgment of [d09] Mr. Justice Phbar, who, in the exercise of the 
original civil jurisdiction of the same Court, had, on the 22nd Anril 1875. 
•dismissed the appellant’s suit with costs. 

Tbe suit was instituted in December 1872 by the appellant, suing as executor 
of one 'Dianut-ut-Dowlah, against Khajah Motieecoddeep, who died after leavd 
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to appeal had been given in India, and is represented by the presept respond- 
ents. The case was tried in India upon only the first and preliminary issue, 
viz., ^hethei^or not a good cause of action was disclosed in the plaint. It is, 
ho^wever^ conceded tlKfit the statements in the plaint may be taken to be supple- 
mented by. and to include, any fact stated, or to be inferred by necessary 
implication from tlie written statement of the plaintifi‘, or the documents annexed 
to and filed i^ith either that or the plaint itself. These are the Sheriff’s bill of 
sale of the 9th October 1866 ; a petition of Dianut-ut-Dowlah to the Judicial 
Com^missioner of Oudh, ao^ the order thereon ; the will of Dianut-ut-Dowlah 
and the certificate granted the plaintiff' as the executor named therein ; the 
writ of /t. /a., dated the 18th June 1866; and the warrant of attorney to 
confess judgment in the action in which that writ was issued. For the trial 
of the issue, which is in the nature of a trial on demurrer, the facts stated or 
to be implied as above mentioned must be taken to be true. 

What, then, are tliose facts ? Taken in chronological order, they are as 
follows 1856, under the before-mentioned warrant of attorney, judgment 
was entered up in the late Supreme Court of Judicature at Fort William, at the 
suit of Khajah ^oheeooddeen (the defendant in this action), and one Bobert 
O’Dowda, who was only joined with him as co-plaintiff‘ in order to give the 
Court jurisdiction, against Wazeer Khan and Khajah Abdoos Samut, for the 
purpose of securing the repayment of Company's Rs. 70,000, with interest, on 
the 23rd July 1856. In order to enforce this judgment against Khajah Abdoos 
Samut, and the representatives of Wazeer Khan, who was then dead, a writ 
of fi. was, on the 18th June 1866, directed to the Sheriff of Calcutta, 
commanding him to cause to be levied and made of the houses, lands, debts 
and other effects, moveable and immoveable, of the said defendants, within 
the provinces, districts, or countries of Bengal, Behar, and Orissa, or C8l03 
in the province or district of Benares, or in any other factories, districts, and 
places whicli then were annexed to and made subject to the presidency of 
Fort William in Bengal, by seizure, and if necessary by sale thereof," a cer^in 
sum therein mentioned. The plaintiff alleged that this writ did not le|&Uy 
authorize the leA^ of the sura in the writ mentioned by the seizure and sale of 
immoveable properties in Oudh ; but that, nevertheless, thfe Sheriff, “ by the 
authority of Khajah Moheeooddeen, the execution -creditor, and on the e5:press 
instructions of his attorney, and professing to act under and by virtue of the 
said writ, •on the 2nd and 20th days of August 1866, seized the right, title, and 
interest of Abdoos Samut and of Wazeer Khan, then in the hands of his heirs 
and representatives in a talook and premises within Jibe province of Oudh, and 
put the property so seized up for sale on the 4th October in the same year ; 
that Dianut-ut-Dowlah became the purchaser of it for the sum of 26,000 
rupees ; and that the Sheriff' afterwards executed to him the bill of sale of the 
9th October 1866, whicli is annexed to the plaint. He further alleged that, 
before the execution of the bill of sale, Dianut-ut-Dowlah paid the purchase- 
money to the Sheriff, who, about the 12th October 1866, paid #5,000 rupees, 
part thereof, to the attorney of the plaintiffs in the suit ; and on the 25th 
October 1^67 paid the balance of the purchase- money, less his poundage and 
charges, to Moheeooddeen himself ; that the Sheriff, by his officer, put Dianut-ut- 
Dowlah into posses^n of the property, but that such delivery of possession was 
not legal or operative by the law theci in force in Oudh, and that by that law the 
sale was wboUyino{>eratiye, aud did not pass the right, title, and interest of the* 
jctd^:ijnent-debtorB or of any other person to Diaput-ut-Dowl#h : that afterjjiKj^rds 
an4 under some j^oceedings which took place in the Courts in Oudh (th^ature 
wh^of, except that tkey begarf with a proceeding instituted by Di^nut-ut- 
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Dowlah himself for a partition, does not very clearly appear), the sale was pro-* 
nounoed null and void, and that thereupon, and in the month of ^ugust 1868, 
Dianut-ut-Dowlah wcCs removed from possession of the talook and premises. 
The plaintiff then admitted that Dianflt-ut-Dowlah, whilst in possession, had 
made collections to the amount of [811] 10,937 rupees, Ibut alleged t^iat a(ter 
payment of the Government revenue, collection, and law charge^, and other 
necessary outgoings, a balance of only Rs. 446-6-9 remained in his hands, and ^ 
that such balance was the only profit, benefit, or advantage whicli he obtained 
from the purchase; and th^n, after stating the death of Bianut-ut-Dowlah 
on the 23rd June 1868, the title of the plaintiff as his executor, a demand by 
the plaintiff and a refusal by the defendant, the plaint goes on to Say ; — 
The plaintiff sues the defendant for the sum of 26,000 rupees for moneys had 
and received by the defendant for the use of the said Dianut-ut-Dowlah.” 

Mr. Justice Phear, in the course of his judgment, made some attempt to 
support the regularity of the seizure and sale of the pro])erty under the writ of 
fi, fa. In their Lordships’ opinion, the decree under appeal cannot be supported 
upon any such ground. The illegality of these proceedingij is sufficiently alleged, 
and the objection to them is patent on the face of the plaint. The jurisdiction of 
the late Supreme Court, and of the Sheriff as it's officer, was originally limited by 
the Charter of Justice of 1774, to tlie Provinces of Bengal, Behar, and Orissa, and 
though afterwards extended by the 39and 40Geo. iri,c. 79, s. 20, was so extended 
only to the province or district of Benares, and to and over all such provinces 
and districts as might at any time thereafter be annexed to and made suV)ject to 
the Presidency of Fort William. * The writ of fi. fa., which was the Sheriff’s 
authority for the seizure, was carefully framed in accordance with this definition 
of his jurisdiction. If, therefore, he seized property in any place wljicff did not 
form part of, and had not been annexed to, the Presidency of Port William, he 
was as much a trespasser as an English Sheriff who had seized property out of 
bis bailiwick would be. That the l^rovince of Oudh was not, when first 
annexed to British India, or at the date of the execution, annexed to the 
Presidency of Fort William, if not one of those historical facts of which the 
Cotfrts in India are bound, under “ The Indian Evidence Act, 1872, ” to take 
judicial notice, was at least an issue to be tried in the cause. ^ 

The question* to be determined was, however, correctly stated in the 
judgment of the High Court on tlie appeal. [812] After stating that they 
must assume it as established that the Sheriff had no right to execute the 
writ upon property in Oudh, and also, though that was not so cleurly stated 
in the plaint as it might be, that the result 'of the proceedings before the Com- 
missioner of Oudh was that the sale was declared null and void, and that the 
plaintiff’s testator was tbereup*bn evicted from the property, the learned Judges 
said : The question then arises, can the purchaser, at a sale by the Sheriff 
under a writ of fi. fa„ upon being evicted by the execution-debtor, recover the 
purchase-money w^hich he has paid from the execution -creditor, if it should 
turn out that the Sheriff had no authority to execute the writ at the place 
where the prc^erty was situate ? ” If that sentence had stood alone, their 
Lordships think it would have required to be modified by the addition of some 
such words as ** and that he did so execute it under authority, ^nd by the 
express direction of the judgment-creditor.” They understand, however, that 
modification to be implied in the next sentence of tlie judgment, which 
is in these words : — ** We are asked by the appellants to consider and decide 
the case upon the assumption that the Sheriff in seizing, selling, and conveying 
the property was*"the agent ol. the execution-creditor; that tihe exeoution- 
creditbr was in fact the vendor, and as he had no right whatever to deal, with 

* m 
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COY sell the property, there was a totarfailureof consideratioin,and that conse- 
quently the money paid to him for the purchase became money bad and 
received to the use of the plaintiff’s testator.” This assumption seems to be 
amply justified by the eighth paragraph* of the plaintiff’s written statement and 
the lettei; therein set^fortb-’^ The question thus stated, is novel, and not 
without difficulty. 

[813} Their Lordships propose to consider, first, whether, in the circum- 
stance stated, the evicted purchaser can have any remedy against the execution- 
credijbor. 

There is no doubt that,|tbe authorities cited, in the judgment of the High 
Court! and relied upon at the bar, establish the proposition which is thus stated 
by Lord St. Leonards a-t page 549 of the 14ih edition of his work on Vendors 
and Purchasers “ If the conveyance has been actually executed by all the 
necessary parties, and Jihe purchaser is evicted by a title to which the covenants 
do not extend, he cannot recover the purchase-money either at law or in equity.’’ 
This general rule seems by the law of England to govern all sales by private 
contract between the parties, either of a freehold or of a leasehold' interest 
in land. 

Does it, however, govern a case like the present, in which the sale, as regards 
the owner of the*" thing sold, is in invitum, and made under colour of legal 
process? The chief reasons for the rule are that the purchaser by private 
contract has full means of investigating the title of the vendor, and of either satis- 
fying himself that it is good, or of protecting himself against any apparent or 
latent defect in it by proper and apt covenants. If he fails to do either, his 
subsequent eviction is the result of his own negligence. But the purchaser at 
a Sheriff’s, sale has at best very inadequate means of investigating the title of 
the judgment-debtor ; all that is sold and bought is the right, title, and interest 
of the judgment-debtor with all its defects ; and, the Sheriff who sells, and 
executes the bill of sale is never called upon, and if called upon, would refuse, 
to execute any covenant of title. Therefore, the reasons for the rule failing, the 
rule itself cannot properly be held applicable to sales hy the Sheriff', which, {ire 
governed by rules peculiar to such sales. 

Now it is of course perfectly clear that when the property has been so sold 
under a regular execution, and the purchaser is afterwards evicted under title 
paramount to that of the judgment debtor, he has no remedy against either the 
Sheriff or the judgment-creditor. This, however, is because the Sheriff is 
authorized ^y the writ to seize the property of the execution -^lebtor which lies 
within his territorial jurisdiction, and to pass the debtor’s title to it without 
warranting that title to be good. , " ' 

ran] The Sheriff, however, if he acts ultra vires, cannot invoke the 
protection which the law gives to him when acting within his jurisdiction. He 
is in the position of an ordinary person who has sold that which he had no 

• Paragraph 8 of the plaintiff’s written statement is as follows: — 

^ “ That before the execution of the said writ of fieri facias, Mr. Nicholas Paliologus, the 
“ Attorney of the said Khajah Mohoeooddeen, wrote and sent to the tlion Sheriff of CalQutta 
“the letter ^Bowing:— 

. “ Sir, — Please to seize such properties of the defendant which will be pointed out to you 
“by the plaintiff, and wlllioh are in the actual possession of the defendants or some of them. 

Yours obediently, 

PALIOLOGW^«, 
Plaintiff's Ati^lkney” 
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title to sell. And it appears to tbeir Lordships that his responsibility in « 
respect of the sale bust be governed by the law relating to the sale of chattels, 
rather than by that relating to the sale of real estate. There is liot in India 
the difference between real and personal estate which obtains ^n Eng\.and ; 
and napveable and immoveable property are alike capable of being seized and 
sold under a writ of fi. fa. 

The law of England as to implied warranty of title in chattels sold was ^ 
until lately, if it is not still, in some uncertainty. The more tbodern oases 
are collected by Mr. Benjamin in his work on Sales, 2nd edition, page et 
seq. In Sims v. Marryat (17 Q.B., 281), Lord Cat^IJBELL when commenting on 
Mr. Baron ParKE'S judgment in Morley v. AttenborougkiB Exch.,.500) aftdir say- 
ing that the law was not in a satisfactory state, ob8er;^ed : “ It may be that 

the learned Baron is correct in saying that on a sale of personal property the 
maxim of caveat emptor does by the law of England apply, but so, there are 
many exceptions stated in the judgment which well nigff eat up the rule.” 

One of the latest expositions of the law on this point is to be found in the 
case of ilicfiholz v. Bannister (34 L.J., C.P., 105 ; S.c^., 17 C.B.N.S., 708), 
which was decided in 1864. In that case Chief Justice Earle is reported to have 
said : “I decide, in accordance with the current of authorities, that if the vendor of 
a chattel at the time of the sale either by words affirms that h8 is the owner, or 
by Iiis conduct gives the purchaser to understand that he is such owner, then it 
forms part of the contract, and if it turns out in fact that he is not the owner, 
the consideration fails, and the money so |)aid by the purchaser can be recovered 
back.” This passage, it is to be bbserved, although contained in the report in 
the “ Law Journal,” is not to be found, totidem verbis, in the regular report. 
The actual decision, however, in which all the' Judges concurred, w|i8 fhat on 
the sale of goods in an open shop or [ 818 ] warehouse there is an implied 
warranty on the part of the seller that he is the owner of the goods, and if it 
turns out otherwise, the buyer may recover back the price as money paid as on 
a consideration that has failed. 

^ A rule of this kind cannot, of course, be applied to a sale of goods by the 
Sheriff under a fi. fa., because what the Sheriff professes to sell is only the 
right, title and interest, whatever that maybe, of the judgment-debtor, and 
this was the express ground of the decision in Chapman v. Spiller (14 Q.B., 
62l)r where the case is treated as an exception to the general rule. It would 
seem, however, that, even according to the principles laid down in Morley v. 
Attenborough (3 Exch., 600), which, of the modern cases, is the most favourable 
to the application of the maxim caveat emptor, the Sheriff may reasonably be 
held to undertake by, his conduct that he is acting within his jurisdiction. 
In that case, though it was ffecided that on the sale by a pawnbroker of an 
article pawned with him as an unredeemed pledge, there is no implied 
warranty of the pawner’s title, the judgment of Mr. Baron PARKE seems to 
assume that the pawnbroker does warrant that the article had been pledged with 
him, and has become irredeemable. The learned Judge says : *'In our judgment 
it appears unreasonable to consider the pawnbroker, from the nature of Jiiis 
occupation, as undertaking anything more than that the subject of sale is a 
pledge, and irredeemable, and that he is not cognizant of any defect of title to 
it.” So too it may be inferred from Hall v. Conder (2 C.B., N.S?, 22), that 
although upon the sale of a patent there is no implied wj|rranty that the patent 
is «valid and indefeasible, it would be reasonable to hold that there is an implied 
warranty that Letters Patent for the alleged invention have been regularly 
issued under (j}ie Clreat Seal. JTheir Lordships think that, upon a similar princi- 
ple, the Sheriff may be held to undertake by his conduct that he has seized and 
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e put up for sale the property sold in the exercise of his jurisdiction, although 
when he has jurisdiction he does not in any way warrant that the judgment- 
debtor had k good title to it, or guarantee that the purchaser shall [ 816 ] not be 
turned out of possession by some persen other than the judgment-debtor. 

In (he present 6ase the subject-matter of the sale was the estate wof the 
execution debtor, so that if the Sheriff had had jurisdiction his conveyance 
would have passed the title. It was solely because he was acting beyond his 
' territorial jurisdiction that the sale became inoperative, and wholly ineffectual. 
The ?Iigh Courts have assumed that if the defendant is to be treated as a 
principal in the transaction (^nd their Lordships think he ought to be so treated), 
the case must be governed* by the ordinary rules relating to vendors and 
purchasers upon voluntary sales of immoveable property. This view does not 
appear to their Lordships to be correct. The defendant directed the Sheriff 
to sell in his character of Sheriff. He did not profess to sell, nor could he have 
sold, as for himself. *He intended the sale should be, as in fact it was, a sale 
by the Sheriff as Sheriff*, and with the incidents attaching to such a sale. For 
the above reasons their Lordships are of opinion that the action cannot be 
properly determined without further investigation into the facts, as they cannot 
say that the plaint and the other documents on the record do not disclose a 
primd facie cas(j for some relief against the defendant. 

There is, no doubt, a further question whether the plaintiff has shown a 
case which, if proved, would entitle him to recover back the purchase-money as 
money had and received to his use as upon a total failure of consideration. To 
that their Lordships think the admitted fact of the possession by his testator 
for nearly two years of the property in question, and his reception, partial at 
least, of the rents and profits, might be a fatal objection. It could not, in such 
case, be said that the consideration wholly failed. But it is not quite clear on 
the record that this objection arises, since if the sale has been treated as a 
nullity, \he purchaser has been accountable, and may have accounted, for what 
he received ; and in any case the Court in India will be competent to mould the 
relief according to the facts finally established at the hearing. Their Lordships, 
of course, offer no opinion whether the plaintiff’ will ultimately succeed in estab- 
lishing his right to [817] any relief. It may turn out that his testator, who 
never made any ckim for a return of the purchase-money in his life-time, bought 
with knowledge of the defect in the Sheriff’’s jurisdiction, or has, by acquies- 
cence or in some other way, forfeited any right which he might otherwise have 
had to relief. They only decide that the plaintiff has not wholly failed to dis- 
close a good cause of action on the face of the record ; and that the cause ought 
to be tried upon the other issues that have been, or may be, raised in it. And 
they will, accordingly, advise Her Majesty to re^verse’the two decrees of the 
High Court, and to remand the cause for trial upon any dlher issues settled or 
to be settled in the suit. They think that the costs of both parties to this 
appeal should be ta^ed, and a certificate of their amount sent to the High Court, 
in order that they may hereafter be dealt with by that Court as costs in the 
cause# 

t Case remanded. 

NOTES. 

[ 1. AUTHORITY AFFECTED BY SUBSEQUENT LEOISLATION- 

This case laid down tho applicability to execution sales of the maxim caveat emptor, 

1. But the Civil Protedupe Code, 1908, ^Sch. 1, 0. 21, enacts 

R. 91,— "The pur^aser at any such sale in execution of a decree may apply to the Court 
to set aside the sale, on the ground that the judgment debtor had no saleable interest in^the 
property 8old« * ^ ' 
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• 

By Rule 92 the sale may be set aside and Where a sale of immoveable pro- ^ 

perty is set aside under rule 92 the purchaser shall be entitled to an order for repayment of 
his purchase-money with or without interest as the Court may direct against'* any person to 
whom it has been paid.” • ^ 

2. * These provisions correspond to soctions 313 to 315 of the Or C. 188*2 and 316, etc, 

of the C. P. C. 1877. * * 

3. It was held in (1909) 18 G. W. N. 1086-=10 C. L. J. 508 that this caSo which had 

proceeded on the C. P. C. of 1859 was no longer applicable in case^ falling within * 
the C. P. C. ; (1883) 6 All. 577 ; (1880) 2 All. 780 were decided undos the previous law. 

Subjf:ct to this legislative provision the rule in this ca^ should be followed :~(18(J3) 17 
Mad. 238 ; (1901) 23 All. 355. * * » 

II. STILL A RULE OF LAW SUBJECT TO THE LEOISLATION- 

Savo as otherwise provided by the Legislature, the rule in this case as to there being no 
warranty of title should be followed -(1893) 17 Mad. 238 ; (J88(J) 1 <3. P. L. R. 26 (sale by 
Official Assignee) ; (1901) 23 All. 355. No remedy lies to purchaser where he bought with notice 
of defects? 26 Bom. 519 ; 16 B. L. R. 208. 

II. RIGHTS OF PURCHASER- 

• (a) When relief given— 

When what was sold and what was bought at the execution sale wes not the entirety, 
but only a smaller interest — that of the Hindu T\Iitakshara father aloTie on th(^ son’s objec- 
tion prevailing, — the purchaser is not entitled to recover proportionate amount from the 
decree-holder (1901) 23 All. 355. 

But the decree being on a mortgage made hv proper purposes on which the sons would 
have boon liable, their shares were held liable as in a case of cmitrihuticyii : — (1901) 

23 All. 355, ' ^ ♦ 

(6) Subrogation— 

It was also stated their shares could be made liable on the ground that the sons would 
have boon liable for (the debt not immoral) of the father, and their shares eonld have boon 
procooded against for the portion of the decree remaining unsatisfied after tlitj sale of the 
fatSbr’s share alone : — (1901) 23 All. 355 (369). 

The decree in this case having been satisfied^ what the Court inc'nut is, in other words, 
that the purchaser i»to be deemed to bo subrogated to the rights of th(f judgment-creditor. 

^eo however, (1886) 1 C. P. L. R. 26. 

Compare with this the following rule in the CYCLOPAEDIA OF LAW AND PROCEDURE 
(1907) VOL. XXIY, p. 71- , 

By the prevailing view, when the purchase-money paid on a judicial .sale, void because of 
defects in the proceedings, has beer^applied to the discharge of debts that were liens upon the 
property or payable out of an estate, a hotid fide purchaser will be subrogated to the rights of 
creditors to the payment of whose claims the purchase-money was applied ; and if he has 
obtained possession of the property he will bo entitled to retain it. until ho h is bojii ro-inihursed, 
or if the owner recovers a judgment at lavv for its possession ihe defeated purchaser 
may maintain |i bill compelling the owner to make reimbursement before he will be allowed 
to take possession under his judgment.” (American authorities cited in support). • 

See also Sheldon on Subrogation (2nd Edn. 1893) p, 49 et. seq. 

The sale held without bringing on record the right legal representatives parties held 
not a nullity but only irregular : — (1895) 21 Bom. 424. 

III. WARRANTY OF AUTHORITY— * 

With referano#to the statement in the text that the sheriff mif^t ynpliedly warrant 
his aihthoritj to act as such, it would appear that the rule in CoUen v. Wright, 8 E; B. 647 
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^ might apply, as it has been held by the House of Lords in Starkey v. Bank of England (1908) 
i.0.1M to a^ply, to all transactions though not necessarily resulting in oontraots. 

This was *the case of a broker purporting to act under an invalid power of attorney notwith- 
Btandj[ng that he believed it to be genuine. TBis class of oases is distinguished from the oases 
like Derry v. Peek, 14 A.f). 337, where deceit enters as an element.* 

IV. Klori^S AOIIHST SOLICITOR AHD CLIENT— 

Bee 1. SvfUh v. Keal (1882) 9 Q. B. D., client not liable but solicitor for pointing out 
' partiqiilar goods without client’s authority. 

2. Clissold Vi Cratehley (1910) 2 K. B. 244. 

• 3. Sherifi how far agent o^ execution-creditor : — 

Wilson V. Tunman (1843f d M. & G. 236 ; Woollen v. Wright (1862) 31 L.J. Ex. 613.] 


[3 Cal. 817] 

APPELLATE CIVIL. 

The 16th May, 1876, 

* Present : 

Sir Richard Garth, Kt., Chief Justice^ and 
Mr. Justice McDonbll. 


Hurro Proshad Roy Plaintiff 

versus 

Gopanl Dass Dutt and others Defendants." 


l==^2 C. L. R. 450] 

Suit for possession dismissed — Subsequent Suit for Arrears of Bent—Limigi 
tation — Bengal Act VII of 1869, s. 29, 

f 

The ancestors of the plaintiff purchased certain property from Government in 1861, sub' 
jeot to an unexpired lease held by the defendants of the sa mo property. On the expiry 6f the 
lease in 1866 the plaintiff endeavoured to obtain possession, but was opposed. He omitted to 
sue for possession till 1874, when the defendants set up certain chukdari tenures, and the Court 
found the defAidants were entitled to the rights claimed; also finding that the plaintiff’s suit 
was barred by limitation. Plaintiff thereupon, in 1876, brought a suit against the defendants 
for arrears^of rent for the years 1860—72. Held, that as the last rent tl^us claimed accrued due 
in 1872, plaintiff’s right was barred by h. 29, Bengal Act VIII of 1869. 

(81B] Banee Surnomoyee v. Hooshee Mookhee Burmonia (H W. R., 1*. C., 6) 
distinguished. 

A plaintiff, who, through want of inquiry or mistake, brings a suit which he is unable to 
ests^lish, will not be allowed, on discovering his error and bringing a suit in which he would 
have been entitled to recover, had he brought it within time, to take advantage of his own mis- 
take to relieve himself from the law of limitation. 

This was a suit brought to recover arrears of rent alleged to be due on 
certain chukdari tenuifes from the yearj.272 to the year 1279 (1866 — 72). 

*Begular Appeal/ No. 45 of 1877, against the decree of Baboo Brojendro Coomar 
Seal, !^y Bahadocr, Second Subordinate Judge oU Zilla 24-Paiganpa8, dated ^^e 
KHh November f 8T6. « 
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The tenures in question originally belonged to the ancestors of the defend^ 
ants, but on their making default in payment of the Governmecft revenue, the 
talook was, in the year 1838, put up tq sale under the provisions of Beg. XI of 
1822, and purchased by the Collector on behalf of Governpiont. fVom the years 
1838rto 1840 the land was under the direct management of Governnfent, and 
from the year 1841 to the year 1866 the defendants leased the pooperty from 
Government. In the year 1861 Government sold its rights in the talook to the i 
father of the pfaintiO' and in the year 1866, on the expiration of tne lease of the 
defendants, the plaintiff endeavoured to obtain possession ot the land;» but 
was opposed by the defendants. The plaintiS, in 1874, then bropght a 
suit for possession of the property, and the defendants set up certain chukdari 
tenures. The Court in deciding the case held that the defendants had failed 
to prove the tenure s^ up by them, but dismissed the plaintiff's suit on 
the ground that the suit was barred by limitation, inasmuch as defendants’ 
lease ran out in the year 1865, and from that time to 1872 plaintiff had neither 
sought fpr rent nor possession. On appeal the High Court found against the 
plaintiff both points decided by the lo^ver Court and dismissed the appeal. 

, The plaintiff then brought this present suit against the defendants to 
recover arrears of rent for the year 1272 to the year 1279 (J.866 — 72). The 
Coujrt of First Instance, on the ground that the claim was barred by limitation 
under s. 29 of Beng. Act YIIl of 1869, dismissed the suit, and the plaintiff 
thereupon appealed to the High Court. 

[819] Mr. Anund Mohun Bose, Baboo Bhowani Churn Dutt and Baboo Nil 
Madhub Bose for the Appellant,— The suit is not barred by s. 29, Act VIIT of 
1869, if the principle faiid down in the case oi ' Ranee Surnomoyee v. ^Sooshee 
Mokhee Burmonia (11 W.B., P. C., 6), as extended by this Court, be applied to 
our case. Following that case, our cause of action did not accrue until the 
judgment in the possessory suit in 1876 was delivered, also see Bshan Ghunder 
Boy V. Khajah Assanoollah (16 W. B., 79), Dindayal Paramanik v. Badha- 
kishori Debi (8 B. L. B., 536), Mohesh Chunder Chakladar v. Oungamonee 
Domee (18 W. B., 69). 

Mr. Brownfeld and Baboo Badhika Churn Hitter for ths^Bespondents. 

The judgment of the Court was delivered by 

Garth, C. J. — The only question in this appeal is that of limitation ; and, 
in order to the proper solution of that question, having regard to the authorities 
to which our attention has been called it is necessary to state the facts with 
some precision. 

The suit is brought to recover arrears of rents of certain chukdari tenures 
from the years 1272 to 1279. 

These tenures are within the limits of Talook Kassinugger. which 
originally belonged to the defendants’ ancestors ; but as they failed to pay the 
Government revenue, the talook was sold in the year 1838 under Beg. XI ft 
1822, and purchased by the Government. 

In 1841 the defendants took a farming lease of it for Gve years in^the name 
of one Bissonath Dey. 

In 1846 that lease was renewed foi; another twenty years, so that the 
"defendants held the talook in ijara up to 1866. • 

Meanwhile) in 1860, the tjovernment sold its proprietary right in the 
talook^to the plaintiff's kther, who afterwiyrds died, leaving the plaintiff hie 
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^eir ; and on the expiration of the ijara lease in 1866, the plaintiff endeavoured 
to take khas possession of the entire talook from the defendants. 

D 820 ] T|?e defendants, however, ^t up certain chukdari tenures extend- 
ingi over c large porti(!lh of, the lands of the talook ; whereupon the plairvtiff in 
the year 1^74 brought a suit to recover khas possession of those lands. The 
^ defendants pleaded their chukdari rights ; and the District Judge, though he 
decided the Question as to those rights against the defendants, decreed the 
suit ^n their favcKir on the plea of limitation. 

Qp appeal, however, th^ High Court found against the plaintiff upon both 
points, considering that the evidence established the fact of the existence of the 
chukdari tenures, it having been proved satisfactorily that before the purchase 
of the Government rights by the plaintiff’s father, the defendants had paid rent 
for those tenures to tlje Government, for which they produced receipts signed 
by the Collector. , 

The effect of this finding was of course that the plaintiff was not? entitled 
to dispossess the defendants of the lands in question, and that the defendants 
were held to be tenants to the plaintiff of those lands. 

The plaintiff then asked leave of this Court to appeal to the Privy Council, 
which was refused ; but afterwards upon a direct application to the Privy 
Council he obtained leave, and the case is now pending in that Court. 

Meanwhile, upon the basis of the judgment of the High Court, the plaintiff 
brought this present suit against the defendants to recover the back rents of 
the chu|:dari tenures from the years 1866 to 1872. , 

It is Admitted that the last rent thus claimed accrued due in 1872, more 
than thijso years before this suit was brought in 1876 ; but then it is said that 
the principle of the case of Rame Surnomoyee v. Sooshee Mookhee Burmonia 
(11 W. B., P. C., 5) applies here, and that the cause of suit for those rents did 
not accrue to the plaintiff until tlio High Court delivered their judgment in the 
former suit in the year 1876, confirming the existence of the chukdari tenures. 

Our attentioti has been called by Mr. Bose to several cases in this Court 
to which the ruling of the Privy Council has been [ 821 ] applied ; and it has 
been argued that, although the facts of this case may not quite resemble 
those of the case of Ranee Siiniomoyce, this Court has extended the principle 
of that case, so as to make it applicable to the present. 

The Subordinate Judge has held that the principle of ‘that case is not 
applicable to the present, and we quite agree wjth hina. 

i 

In Surnomoyee s case a patni was sold for arrears of rent under Act VIII 
of 1819. This sale was afterwards set aside for irregularity, and the patnidar 
was restored to possession. The zemindar then sued the patnidar to receive 
the back refits, and the patnidar pleaded that the suit was barred. The High 
Ck)urt here considered that it was so, the Privy Council held otherwise, 
because until the patnidar had recovered possession of the patni the zemindar 
could not j)osaibly have sued him for the rent. In fact, no rent became due as 
long as the patnidar was ousted of his rights , but it was only equitable that 
when those rights w^re restored to him, he should regain them only subject to 
the obligation to pay the back rents to the zemindar. 

So agaip, Ih the case of Dindayal Paramanik v. Badhakishori Debi 
(8 B. L. Bm 636), decided by Chief Justice CoUCH and Mr. Justice Jagj^ON in 
this Court, the plaintiff sued the defendant in the year 1872 to recover t(!m rent 
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due for the year 1871, and to eject him for non-payment. The litigation lasted^ 
till 1876, when the plaintiff obtained a decree for the rent, and al^o for ejecting 
the defendant if the rent was not paid within hfteen days. It depended 
entirely upon the defendant himself wllfether he paid the rent so d^ecreed or not. 
If he-^lid not, his tenancy, in the opinion of the Court, 'would have peased|,as 
from the time when the suit was brought. If he did, then the payment had 
the effect of restoring the tenancy. 

Under these circumstances, the landlord sued in 1876 for ^he rent of 1872 
and it was held that he was no|; barred, because until the defendant paid the 
rent, and so restored to himself the tenancy, l!)he plaintiff had no CR,usd of 
action for the back rent. 

[822] In the case decided by Mr. .Justice Jackson and Mr. Justice 
Mookerjee (16 W. R., 79), it does not appear what the facts were ; but from 
t{io language of the learned Judges, they certainly seemed to consider that the 
case came strictly within the principle laid down by the Privy Council. 

In Mohesh Chunder Chakladarv. Gunqamom Dossee (18 W. R., 59), decided 
by Mr, Justice Kemp and Mr. Justice Glover, we certainly have some diffi- 
dulty in seeing how the Privy Councirs decision could possibly have been made 
applicable ; but the facts of that case are so totally dissimilar ilom those of the 
prei^nt that we do not feel at all bound by that judgment. 

Most of these authorities are carefully considered by Mr. Justice Markby 
and Mr. Justice Mitter in the late case of Watson it Go, v. Dhonendra 
Chunder Mookerjee (I. L. R., 3 Cal., 13), and w^e entirely agree with the view 
which the learned Judges there take of the judgment of the Privy Couivcil. 

The judgment, properly understood, is in our opinion wholly ihapplicable 
to a case like the present. » 

Here the plaintiff, whose ancestor purchased the rights of Government in 
1860, ought to have known, when the defendant’s ijara came to an end in 
1866, what his true position was as against the defendants. The defendants 
set up against him these chukdari tenures ; and if the plaintiff had made 
proper enquiries, he might have ascertained whether those tenures really existed. 
But he chose to ignore them, and to sue the defendants improperly (as it has 
turned out) for khas possession of the talook ; and it is not because he has 
made a mistake, and by that mistake put the defendants to the cost and 
inconvenience of a long litigation, that he has a right now to clain^ immunity 
from the provisions of the Limitation Act. 

If that were so any man who mistakes his proper rights and remedies 
might with equal justice claim exemption from those provisions. 

Take the ordinary case of a landlord giving his ryot notice to quit, and 
at the expiration* of that notice bringing a suit to [823] eject him. The ryot 
sets up a right of occupancy ; and the landlord, after a litigation extending over 
four or five yqars, is eventually defeated upon that ground : could the landlord 
under such circumstances sue to recover rent from the ryot which accrued dbe 
four years previously, and contend that he was not barred by time because he 
could not pursue his claim for rent and his claim for ejectment at' the same 
time? 

In our opinion, certainly not. Such a case would be entirely different 
' from that decided by the Privy Council. If a landlord could rjecover back rents 
under such cirqundihtances, he would be taking advantage of his oWn mistake to 
relieve himself from the law of limitation. 
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< In this case the plaintiff ought to have known in 1866 what his true posi- 
tion was as against the defendants. Instead of treating them as tenants, and 
claiming from them the rents which they would probably have paid, he brought 
a suitragainstf.them for khas possessionf Having failed in that suit, he is now 
trying tojreoover the ft3nt8 as from 1866 ; we think he is clearly barred. 

The apjoeal will be dismissed with costs, including the costs of the appli- 
^ cation for postponefnent of the hearing of the appeal. 

Appeal dismissed. 


, u NOTES. 

[ AFFIRMED BY THE PRIVY COUNCIL— 

The decision in this case was affirmed by the Privy Council in (1882) 9 Cal. 866 P. C. 
=91. A. 82=12 C. L. R., 129. See the notes to that case in our ‘LAW RBI PORTS* 
REPRINTS.] * 
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Admintatration ^ BeUgugu Bequest Oonpetency to maintain suit for, 
under a will, by one of JPunob Brethren who claimed management ... HI odBS, 

(567,671) 

Bgsecuiion pwhchaser has, against execution-creditor, for refund of pur- 
* chase-money^as for money had and received on failure of cosideration, 
when at his instance, the sherifi sold the land which was outside his 
juriidiction, and ne was evicted therefrom ... ... ... Ill 806, (817) 

Fravjdr^ 

Where recovery of goods or value is sought from one who had them 


on pledge from a person fraudulently obtaining them from the plaintiff, 
part of the cause of action is the fraud ... ... ...Ill 264,(269) 

So, even though the pawn^ bo outside jurisdiction and pledge was made 
there, the place where fraud was committed by the pawnor to obtain the ^ 

goods is a place where part of the cause of action arose ... ... Ill 264, (269) 

Action lies to abate, when special damage shown ... ...Ill 20,(22) 

Summary proceedings under Criminal Procedure, no bar ... ... Ill 20, (23) 

£ven though plaintiff may bo entitled to damages ... ...Ill 20 


Partnership, place of execution also gives jurisdiction ... ... II 445, (452, 

463, iiS) 

Pawnee, See snpra, sub-title. Fraud. 

Splitting cavees of action — 

Encnhaement of rent, and resumability of tenure distinct ... Ill 251, (261) 

Mortgagee electing to personal decree in summary suit, whether loses right 
to enforce lien, qucere (C. P. 0., 1859, s. 7) : ... ... Ill 363, (^6) 

Suit on ifhatta books by amendment of plaint, supplemented to include 
hatchitta, 1)oth together become one (C.P.G., 1859, s. 7 ; 1877, s. 43)... Ill 785 

Tenant — against adjoining owner for letting water to escape... ... Ill 776, (778) 

Worship^ turn of. Refusal to deliver idols, damages can be given ... Ill 390 

Gavaat Emptor — 

Bee Sales. „ 

Champerty and Maintenance — 

English laws of — are not of force as speciffc laws in India, either in the ^ 

Presidency toivns or in the mofussil ... ... ... ... II *233, 

(256, 956, n) 
I 297, (302) 

A fair agreement to supply funds for litigation in consideration of a share 
in suit property, held good ... ... ... II 233,(257, n) 

Such agreements not punishable offence and such suits to recQi^sr losses 
and costs of litigation cannot bo sustained on the basis that an aption 
accrues when an indictable offence is committed ... ... II 233, 

(259, 260) 

But such agreements must be carefully watched ... ... II 233, (257, n) 

But contracts of this character have under smne circumstances, been 
held invalid on grounds of Public Policy, etc. ... ... ... II 233, (257, n) 

What those grounds are — ••• ... ... 1} 233, (257, n) 

Third Partiesh- 

Such agreements even though not unconscionable, cannot be availed of by 
third pa^... ... ... ... ... ... II 233,(258) 

Nor could parties to agreement be made liable to third parties for putting 
law into motion unle A malice cx3uld be proved... . ... ... II 233,(260) 

Defendant cannot claim costs of suit froifl a third party entering into 
such agreement ifith the plaintiff, not even on the grounds of justice, 
equity and gobd conscience ... ... • ... f., JI 233, (259, n) 

His remedy may be to apply in time for security for costs ... ... n 23S,«(259) 

I jWhen third parties may be made liable^ ... ... |j " 233, 

• (259, >960, n) 
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Ml. .i* vAti. rAGm 

CharitieB— 

idwiiwistraMon. suit for. See Advocatb-GENERAL ; HIGH COURT: 

Religious endo'wmbrt. • ^ 

Cffpresr-^octrine of-- , ^ 

Basis for ... .. ... ... ... ... 1 303,(318,19) 

not displaced where there is a residuary bequest to charity ... ... '*1 303, (319) 

unless directly or indirectly provided, doctrine applicable on failure of a^ v 

specific bequest whether the residue is given to charity or not ...' I 303, (319, 

’ ^20, 21) 

in applying doctrine, regard must be had to the testator’s objects of 
charity and primarily to objects akin to the gift whidh^has failed ... I 303% (320,21) 
scheme to benefit the locality must be fram^ on failure of the gift for 
the relief of the misery of the poor of that locality ... ... 303, (320,21) 

no survivorship as between charities ... ... ... ... 303 

discretion with regard to the application of C 3 rpres doctrine not inter- 
fered with by Appellate Court, unless it is plainly wrong ... > ... 303, (324) 

• See also RELIGIOUS ENDOWMENT. 

GhartSr Aot (24 & 23 Vio. o. 10 1) 


without, under s. 19, C. P. C., 1877 

Ill 

370 

Aear appeals, meaning of ... ... ... ... 

III 

669, 

. 


(678, 683) 

i, 15 — erroneous order set right, though not appealed, when 

III 

708 

also, see foot-note 

III 

710 

when sub-judge persisted in putting wrong party as legal representative 
See also HIGH COURT. 

III 

708 


Clx^l Procedare— . 

Appeal. See APPEAL. 

Appellate Court, Issues if necessary, may be added or amended by itself 
or by Court below on remand 
Attachment. Malikana rights, mode of (1859) ... 

Cause of action. See CAUSE OF ACTION. 

Decree. See DECREE. 

Execution. See EXECUTION. 

interest. Bee DECREE, CONSTRUCTION OF. 

Issues — 

Court may frame* on oral allegations of parties or pleaders in addition 
fo allegations in their pleadings, notwithstanding difference between 
them 

may be added or amended at any time before judgment 
by the Appellate Court or lower Court on remand 
who can raise, id suit in which adopted son is party 

Joinder of Parties — • • ^ 

for joinder, some interest in subject-matter necessary (1859) 
likelihood of being affected by result alone not enough 
after limitation, ^imitation in joint right unaffected 
See also PARTIES TO SUIT. 

Leave to sue. See SUIT. 

Multifariousness, Objections as to, tendency is to take liberal view 
Plaint — Description of Property in, whcn^hole estate bearing a name is 
sued for, boundaries need not be given 

Amendment of— 

Allowed in appeal to avoid plea of limitation 
See also LIMITATION. ^ 

Bes Judicata. See RES JUDICATA. 

Restitution— • , ' 

Su)); for, can Be brought ... 

Restitution inclusive of mesne profits can be ordered 
Mesne profits for time of occupation ... I.. 

Benefit^ under erroneous decree 


45. 


472, (373) 
472, (473) 
20, (28) 


«. (52) 
1, (19) 


720 
720, 726) 
7)M), 726) 
161, ,178) 
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Till 


0 


\JA 

Civil Prooedure— 

0 

Review — 

Can given evfn in absence of allegation as to error of law or discovery 
qf new evidence ^ ... ... ... II 


But not on tKe ground that there is new authority holding contra, not 
# brought to tl^e notice of the Judge at the former hearing ... .. I 

Nor that ihe judge comes to a different conclusion from his predecessor’s 
on the facts * ... ... ... ... ... I 

Sale. See EXECUTION. ^ 

Secondr Ap^al. When suit o0 h Small Cause nature below Bs. 500 
is entertained by Civil Court within the local jurisdiction of a Small 
Cause Court, special appeal lies (s. 27 of XXIll of 1861 not applying)... I 
Security for costa. If a plaintiff is suing for another, it is usual to apply 
for security for costs and for stay of proceedings till it is paid ... II 

Splitting cause of action, ^ee CAUSE OF ACTION. 

Suit for land. See SUIT iTOR LAND. 

Suit in formd pauperis. Power of Court to allow suit to bo instituted 
in formd pauperis includes the power to allow the suit to be continued 
in /omd jpaiipsns after I'it has been instituted in the ordinary way ... II 
Summary Procedure on. Negotiable Instruments, Extension of time 
for defending may be given (1877) ... ... ... ... Ill 

Summons^ etc. Nazir’s endorsement, insufficient proof of service in 
Foreclosure proceedings under Beg. XVII of 1806 under which judge’s 
functions are ministerial only ... ... ... ,..111 

Company Law — 

Borrowing Powers. May exist in the Articles, etc., by implication ... Ill 
Directors-^ * 

Persons lendfng sums are not bound, generally, to inquire into the internal 
arrangements of the Company (so laid down in The Royal British 
Bank v! Turquand, 6 E and B 327, quoted) ... ... ... Ill 

They are not bound to see if the Directors had as a matter of fact sanction 
to borrow ... ... ... ... ... ... Ill 

But this rule does not apply where the lender had notice actual or con- 
structive ... ... ... ... ... ... Ill 

The lender has constructive notice of absence of authority, when it is to 
be gathered from things contained in the Memorandum or Articles of 
Association, or spetfuil resolutions whicb^ require to be filed with the B/^- 
gistrar under Companies Act ... ... ... ...Ill 

So, where a Bank advanced amounts which were actually in excess of 
Directors’ borrowing powers for want of special resolution (though intra 
vires of Gc||mpany), they were held to have constructive notice of 
absence of authority .. ... ... ... ...Ill 

And when it had not been ratified, the Bank’s claim was allowed only 
for what was within the Directors’ powers, and not for the oycoss ... Ill 
Meetings, Notice of business. Mentioning in report acts" of Directors in 
excess of authority, and asking for confirmation of the report, may be 
sufficient Queere ... ... ... ... ... HI 

RaHfication — 

Where Directors require the sanction of special resolution of the majority 
nf aU the shareholders, for borrowing in^ excess of specified sum, « 
Wrowing without that sanction is ultra vires of them ... ... Ill 

Such borrowing, however, might, when within the powers of the Company, 
be ratifiedijby the Company ... ... ... ...Ill 

But not when beyond the powers ... ... ... ... IH 

And it may be made at i^s general meeting (though not consisting of the 
majority of all the shareholders) ... , ... ... ... IH 

Ratification requires however notice of the invalid act before the meeting 
of the sharehoJderS ... ... ... ... HI 

Ratification on^ viUidates the particular act that was invalid and ratifi^, « 
but is no authority for repetitions of similar acts in future ... IH 

Ratifying a paktioular act excess of authority and conferring a 

general power to do similar acts in future are different things Ill 




u. rauA 

0 

• 431, 
(189, 140, n) 

184, (186, n) 

197, (201, n) 

123, (125) 
233, (259) 

130, (131) 
639 

397, (405) 

290, (383) 

r 

280, (390) 
280, (290) 
280, (j^) 

280, ^291) 

280, (391) 
280, (291) 

280, (386) 

380,' (284) 

280, (385) 
280, (285) 

280, (286) 

380, (286) 

380,4(!M) 

380, ^) 
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Coiikpany Law — (continued,) • 

Raiificaiicm — (continued.) 

The latter is enlarging or extending the power in the Articles |nd this * 
qpuld be done o^y in the mode prescribed therefor , ... ... Ill 

Pos^ssion of letters of credit for amounts in excess of borrowing powers 
of Directors not tantamount to having borrowed so ... ... lA 

Company having notice or knowledge at its meetings of Director’s posses- • 
Sion of such letters is not therefore ratifying or authorising borrowing^n 
excess ... ... ... ...‘ ... ... Ill 

Compensation— .% 

Underhand Acquisition Act, See LAND ACQUISITION ACT. 

Compromise— 

When a, is set aside on the ground of fraud the parties must be relegated 
to their original position ... ... • ... 11 

When, entered into by defendant and plaintiff representing a minor 

• and defendant’s appeal is consequently withdrawn, if the minor sub- 
suquqptly sets aside the compromise on the ground of fraud between 
the defendant and the plaintiff, the parties must be relegated ^o their 
old position and the defendant given the liberty of preferring the appeal 

^ as before though barred at the time ... ... ... II 

Confessions— * 

Nqt admissible in evidence under s. 25 of the Evidence Act (1872) when 
made before any Police officer,' (Deputy Commissioner of Police) ... I 

Recording, mode of, See CltlMlNAL PROCEDURE. 

Constitutional Law — 

SeeJ^BGIdliATUBE. 

Contract — 

Avoidance of — 

On the ground of Duress ... ... ... ... ... I 


280, («87) 
260, (289) 

28Q» (289) 


184, (196) 


184, (196) 


207, 

(215, 216, n) 


Setting aside deeps, for inadequacy, when 

Defence for. Refusal whether may be different from that Arst alleged ... 
Peffofmaftce of. Actual measurement being to be the basis for rent, and 
in the meanwhile an estimated rent, measurement in rent suit to tast 
the plea that less was due, is not such measurement as was in the con- 
templation of parties 

Rescission of. Mistake (common) as to amount due under decree for 
which agreement given, no ground for rescission, but for reforming the 
amount 

See also CONTRACT ACT ; PRINCIPAL AND SURETY ; SPECIFIC PER- 
fORMANCE; TENDER. 

Contract Act— 

Agreement to refer — tow.rbitrators whithout expressly forbidding action 
by suit wholly or before award by such arbitrators, docs not fall 
under s. 28 

Alteration of Documents ... 

Tender — 

bad when part of ivhat is due is tendered 

• • 

also when acceptance would mean giving up the remainder ... 

General — 

B. 20. Mistake of fact and of law. Mistake as to whether decree award- 

ed future interest — construction of decree, one of law 
Not voidable ... ... ... ... ... * ... 

s. 28. Whether a suit will not lie to enforce aft agreement to refer to 
• arbitration even in case referred to in the 1st exception to s. 28 .f. 

B. 37 — introduces VMiiation from th^ English rule in Pigot's case 
s. 43. (Joint Liability) King v. Hoare applicable 
.judgnfent obtained against one bars recovery agains^ others 
even if amount not realised ... ... ... * .t. 

or if leave had been given in Arst suit to proceed against others 


I 330, 

(334, 335) 
111 192, (196) 

III 392, (396) 


III 271, (274) 


... 

I 

42, 466, (n) 

... 

II 

220 

... 

III 

6. (16) 
468, 470 

rd- 

III 

468, (472) 

. 

... 

III 

602, (608) 

to 

III 

602, (608) 

.?. 

I 

42, (466, n) 

... 

in 

220, (228) 

... 

III 

S68 

... 

in 

853 

.t. 

III 

358 

... 

III 

858 
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Contract Act — (continued) 

s. 56 — does not apply where ghatwali services are no longer required by 
thb ssamindcr... ... * ... ... ... Ill 251, (262) 

ae. 74, 7&, 108. Bale dc^ not include exchange of om legal tender for 

another ... ... ... ...Ill STfiT, (382) 

cash for cuirency notes ... ... ... ... ... Ill 379, (382) 

» s. 74. Whetjjiier agreement to charge high interest after default in pay- 
ment is penal ... ... ... ... ... II 202, (207) 

}.32 — does not 'apply as between acbeptor and drawer whose liabilities 
are different, not joint ... ... ... ...Ill 174,(184) 

s. 17C. Right to recover gooduTpledged by one who took them on inspec- 
tion and on condition of being deemed purchase if not returned within 
10 days ... ... ... ... ...Ill 264,(270) 

Value paid at time of taking deducted in favour of pawnee ... Ill 2^, (270) 

s. 247. Minor partner, principle applied to Hindu minor in family busi- 
ness ... » ... ... ... ... ... Ill 738, (741) 

Co-owncre— 

See CO-SHARER. 

Coroner’s Inquiry- 

Must result in finding ... ... ... ... ... Ill 742, (752) 

Report public ... ' ... ... ... ... Ill 742,(752) 

Origin and consequences of... ... ... ... .. Ill 742,(752) 

Distinct from magisterial inquiry under Or. P. G., 1872, s.l35 ... Ill 742,* (752) 

Co-sharer— 

In suit for enhancement of rent, others not necessary parties when 
specific rent as for specific share had been received ... II 474, (477) 

Purdnase by one (benami) who had undertaken to apply to Collector to 
save mfhals from revenue sale for default, fraudulent ... ... Ill 300, (303) 

Others entitled to recover ... ... ... ... ... Ill 300, (304) 

But the revenue sale cannot be set aside ... ... ... Ill 3(X), (302) 

Ho suit for damages by one against another for sale in consequence of 

default by one or more in paying Government Revenue ... ... 1 406, (408) 

See also FRAUD ; JOINT RIGHT ; LIMITATION. 

Costs— 

Atcard, filing to^nforce, whether coats can be given ... ... II 445, 

« (455, 464) 

awarded to defendant ... ... ... ... ... Ill 473, (484) 

disallowed under circumstances of the case, though granting plaintiff 
partial decree... ... ... ... ... ... 1 385, (388, n) 

not awarded as defendant was absent... ... ... ... I 328,(330) 

when litfgation due to mistake of Judge each party to bear his own costs HI 383, (389) 
When, third parties are made liable for costs of suit (principally ca^e of 
Solicitors) ... ... ... ... ... ... 11 233, 

(269, 602) 

Ajopeal — <- 

No special appeal in respect of costs when matter is purely discretionary I 385, (388, n) 
Except when principle is involved ... ... ... ... I 385, (n) 

on, not given where decree silent ... ... ^ ...III 351 

Benumdf Privy Council taxing costs, when remanding to be used by the 
Lower Court ... ... ... ... ... Ill 806, (817) 

Coort— 

Duties (/—to consider questions of law raised b> the judge during argu- 
ment and which arises on the facts of the case, though neither party 
raised it ... .•> ... ... ... ... 11 262, (268) 

Court Fees Act — t 

Probate du^. ^Annuity, deduction for capitalised value of ... ... Ill 736, (737) 

Second grant, when duty payable over again (1870. 1875) ... ^ ... Ill 733 

Seh, Jit Art* 10 (VII of JS70), Vakalatnamah needs no further stamp *** 

though money and valuable dooqfoents payable thereunder ... HI 767 

Seh, It el. tl md IBeld applicant not exempted under circumstances 
oftheoaM ... - ... 1 169, <174) 
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Criminal Prooedura — 

Act X of 187a— 

Accused — • 

s. ^72. High Court cau order, to be arrested under s. 272, peqdidb appeal 1 • 281, (») 

See &lso in/m, subtitle. Discharge of accused. 

Acquittal — Appeal from, by Government, limitation six months ... M 486, (438) 

Appeal preferred by the Junior Government pleader under authority • 

from Government is proper under s. 272 ... ... ... *11 273, (276) 

Appeal also lies under s. 272 when accused is acquitted on charge *of ^ 

murder even though convicted on a minor ofience in the same trial in 
respect of the same matter ... ... **• ... ... 11 2*13, (276) 

Held s. 272 applies to a case where accused person is tried and acquitted 
by a Jury ... ... ... ... ... ... II 273,(276) 

See also High Court (appeal) ; limitation. 

Appeal — 

s. 418 — ' Court of appeal,’ appeal need not be pending ... • ... Ill 379, (381) 

• Against acquitted — 

See supj^a^ sub-title, AcqvMtal. 

See also under sub-title, Accused. 

Bench Magistrates. See in/m, under sub-title, Magistrates. * 

Commitment— (ss. 220, 221)^Committal after charge having been drawn 

• up. legal ... ... ... ... ... Ill 495, (497) 

Discharge of accused. When discharged accused cannot be committra 

for retrial by District Magistrate ... ... ... ... 1 282, (284, n) 

Soetn/m, sub-title, under Trial. 

Confession. Need not be attested under Cr. P. C., 1872, 326, 346 when 
made at trial in Court to officer trying ... . *** . *** 

Confiscation^ does not affect the question whether summarily triable ... Ill 366 

Fine — Refund of. High Court, no power under s. 147 to order, on 

quashing a conviction ... ... ... . ... ... I 354, (356) 

High Court — (Pewers of Revision ) — • 

Extraordinary jurisdiction of, not to be invoked when regular remedies 
provided are not utilized , ... ... ... .. Ill 5^3, (576) 

But when it appears that Magistrate has exercised no discretion at all or 
used it wholly unreasonably, High Court will interfere under s. 297 
(X of 1872) ... ... ... ... ... ... II no 

(112, 118, n) 

Wlfen in security proceedings, Magistrate ordered security to be given to 

the extent of Bs. 60,000, High Court interfered ... •.. 11 110 

• (112, 113, n) 

High Court refused to go into evidence in a proceeding under s. 297 ... 11 405 

Note the varying views of Markby and PRINSEP, JJ. See also, supra, 
under sub-iitles. Accused ; Fine, Reference, High Court. 

Judge — 

Trial by, having su|}stantial interest opposed to ono..of oldest and plainest 
rules of justice and of common sense ... ... ... II 23, (27) 

See infra. Magistrate. • • 

Judicial Proceeding (s. 435) — 

Enquiry into death under s. 135, not ... ... ... ... Ill 742, (751) 

Need not result in finding or report ... ... ... ... HI 742, (752) 

Need not be published ... ... ... ... ... HI 742, (752) 

Cannot be required to be published ... ... ... ... Ill 742, (752) 

Coroner’s inquiry different... ... ... ... ... Ill 742, (752) 

Deceased’s r^atlves whether they have locus standi, to get report quashed * 

though it may injure memory of deceased ... ... ...Ill 742,(749) 


Jury— 

Trial by.(s. 238) of case triable with assessors not invalid ... ... Ill 765 

But right of appeal on facts, whether remains intact ... ... Ill 765 

Appeal against acquittal by — see supra, under sub-title. Acquittal. * 

Lunaiicr—(ss. 426^and 432). When responsibility of Criminal Courts in 
respect of an accused declared a lunatic under s. 426c^8es and when iP 
maybe revived •• ... «... ... ... ... H 856 

Magistybie. Whdh interested not to try, as when he ordered prosecution 
• under Stamp Act ... ... ... ^ ... ... HI 622 

Powers of— • 

Summary Jurisdiction — When and where exercisable ... ... H 117^ (n) 
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Criminal Procedure— cal. page 

Act X of l^^-xr(cmimued,) 

Bench of Magistrates — Trial by, directed by District Magistrate ... II 23, (32) 

Not desirable Ijiat, complicated and difficult ^aso should be left to be 
tried by,^ ... ... ... . ... ... II 23. (32) 

Cannot deal with cases under s! 530, Gr. P. G., 1872, as they can only •* 

‘try » (s. ftO) ... ... ... ... ... ...Ill 764 

f See supra, under sub-titfe, Jtidge. 

Mandamm — if rtf o/. High Court held not empowered to issue in the 
case, as the Magistrate did not refuse to exercise jurisdiction ... II 276, (282, n) 

Pos&sion (disputes as to) s, 530. Possession (constructive) through ryots, 
not| 9 ^ithin ... ... ... ... ... ... Ill *320 

Becognisances — 

High Court, no power to reduce what had boon forfeited " ... ... Ill 757 

Remedy, application to Government ... ... ... ...Ill 757, (n) 

Reference, High Court can, on reference under s. 263 (1872), convict 
prisoner of ofience on facts found by jury in acquitting him of another, 
though they omitted to do so themselves ... ... ...Ill 189,(192^ 

Reference to High Court on disagreement between Judge and Jury — 

Judge to state his opinion also (ss. 263, 464 — 1672) ... ... Ill 623, (624) 

High Court may find guilty against verdict of majority of the jury (ss. 263, 

464—1872) ... ... ... ... ... ... Ill 623. (625) 

Re-trial, s. 215 — District Magistrate has no power to order, of persons * 

discharged und£r s. 215, but has only to report to High Court ... I 282, (284, n) 

Revival of Criminal Proceedings, Illegal and ultra vires to revive Criminal 
Proceedings before oneself after the accused has been once discharged 
under s. 215 (X of 1872) especially when no further evidence is 
procurable ... ... ... ... ... ... II 405, 

(412, 416, n) 

When discharge is improper, the only course is to report to High Court, 
which may, if necessary, order re trial ... ... ... II c 

» (412, 416, n) 

Sanction to prosecute — 

s. 417. * Distinction between complaint by Court and sanction given to 
private party to prosecute ... ... ... I 450, (456, n) 

Requirements as to sanction to prosecute ... ... ... I 450, 

(454, 455, n) 

There must be sufficient ground, not a mere surmise or suspicion ... I 450, (454, n) 
Judge bound to state the particular statements or averments in respect of 
which ofience is^illeged to have been committed ... ... 1 450, (455, n) 

Whether prelimiitary enquiry necessary before giving sanction to 
prosecute ... ... ... ... ... '' ... I 450, 

(454, < 455, n) 

No presumption that plaintiff’s witnesses aire abetted by him in giving 
false evidence ... ... ... ... ... 1 450,(454) 

Security for good behaviour-- 

Person required to give security must have a fair chance afforded hini to 
comply with the required conditions ... a.. ... II 384, (385) 

Magistrate bound to state his grounds for fixing the' amount, wjienever 
required by High Court ... ... ... .. II 384, (385) 

When Magistrate ordered security to the extent of Rs. 6,000, High Court 
interfered on the ground of material error of law under s. 297 , ... II 110, (112, n) 

See sfwpra^ sub-title, Recognizances, 

Stolen Property— 

^Disposal of, Currency notes to be returned to holder in good faith from, 

whom taken ... ... ... * ' ... ... ... Ill 379 

Not to owner from whom stolen ... ... ... ...Ill 379 

Summary, Trial, Confiscation of property does not affect the conditions 
ofjuri^otion ... ... ... ...Ill 366,(369) 

Transfer— (s. 147)— « 

Notice to Grown not compulsory in case tof transfer of on a primd fade 
case shown for«same ... ... ... ... ... I 356, (358)i 

should be made not by letter to the English Department but befoip^the 
Courtin its Judicial capacity supported by affidavit^or affirmation 64) I 219, * 

:(f23, 2^) 

Whether case, can be transferred on ilbtes of evidence taken by Magistrate 
at time of trial ... ... ... ... ... 1 364,(866) 
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Cpiminal VvM%i\iv^--(continuedj 

Act X of 1872— ( continued, ) 

Transfer ( 8. HI)— (oontinuod.) » ^ 

High Court not entitled to transfer under s. 147 where a Police Magistrate 
•having heard the evidence before him, had dismissed it, though he did * 
not disbelieve the evidence, on the ground that the case was not made out %I1 278, (282, n) 
When case has been transferred under s. 147 (1875), High Court can try , 

•de novo or dismiss it on the ground that Magistrate has given no finding 
(under ss. 292, 294) ... ... ... ... • ... I 85G, 

(^8. 359) 

Trial— ^ 

By Magistrate who initiated proceedings is not by itself illegal ... II 23, (26,27,n) 

But it is most undesirable ... . ... ... ... ... II 23, (26, 27, n) 

Must be avoided especially in a case where he himself discovered the 
offence, initiated proceedings and has to give principal evidence ... II 23, (26, 27,n) 


Held bad, if not conducted in the manner prescribed by law ... II 23, (30, n) 

If illegality is of substantial nature, cannot be cured by waiver Sr consent. II 23, (30, n) 

• especially when the illegality, is to the prejudice of the accused ... II 23, (30, n) 

No v^ue to such consent obtained by Magistrates in mofussil ... II 23, (30, n) 

Whet nor — illegal absolutely if the trying Magistrate being solo Judge of 
law and fact is himself a witness in the case ... ... * ... II 405, 


ACDW cauu AOIUU AD AAAAAA9CAA Ol YTAUAACDD AAA UAAC WniDC ... ... ... XJ, WlA , 

(413, 416, n) 

* Distinct offence. Offences of the same kind maty be tried ^ ...111 540,(541) 

Procedure, Deputing one of the Magistrates constituting a Bench to 
, record statements of witnesses named by accused to guard against subse- 
quent duration, quite illegal and unjustifiable ... ... ... II 23, (29, 30) 

"^Unessest examination of — (s, 215 ) — 

Magistrate should not discharge, without examining all witnesses for 
prosecution ... ... ... ... ... ... Ill 389, (390) 

Witnesses for defence, summons to be issued (s. 359) ... ... HI 573, (582) 

When may be refused ... ... .^. ... ... Ill • 573, (582) 

Court witnesses, when Magistrate should call st^a ... ... IH 573,(582) 

General — 

B. 135— enquiry under — See, swpra, sub-title, Judicial Proceedi^ig, • 

s. 147. Powers under — are not intended to be exercised by the High Court 
in cases cf acquittal but only in cases of conviction, etc. ... ... II 290, (292) 

s. 505 (1872) ... ... ... II 384, (385) 

s. 530. No order can be made under this to divide joint property for 
4 separate enjoyment, though disputes might occur from the disagreement 
of owners ... ... ... ... ... • ... Ill 573, (579) 

Criminal Prosepution— * 

Not in nature of friendly arbitration, but a penal proceeding of very grave 
iffid serious kind which must be conducted strictly according to the 
rules prescribed by law ... ... ... ... ... 11 23, (27) 

Custom— • 

Family, different^ from lex loci and can be put an end to ... ... I 186, (195) 

Limits of — ^how construed ... ... ... ... ... 1 153,(162) 

Disconimuance of /amily^does not necessarily follow when tenure is 
settled permanently by Governtnont, though it may impliedly by such 
act put an end to all the incidents of the old tenure ... ... 1 186, 

(195, 196) 

Not illegal nor contrary to principle, if manner of descent depending on 
family usage is put an end to accidentally or intentionally ... I 186, (195, n) 

Mahomedan adopting Hindu law, how far latter to be applied ... Ill 694, (695) 

When Beg. {^o. XI of 1793 and X of 18Q0 apply to cases resting only i 

on* a continuing family usage ... ... ... I 166,(192) 

Cypres— 

DoctrimoJ. See CBABITY. > 

Damages— 

corn he given for — J 

refusal to deliver idols and so prevent turn ois worship ... ...Ill 390 

I breach of promise to give in marriage... ... ... » ... I 74, (76, 77) 

breach of contra^^^o refer to arbitration ... ... ...• I 42 ; 466 

not given in a suit by one co-shardir against another for default in paying 

, Gbvernment revenue ... ... ... ... ... I 406, (408) 

Nominal, When Court finds plaintiff not entitled %o substantial damages, 
not bound to award nominal damages ... ... ... 1 385,(388) 
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DiunatfaB — (conMiiedJ CAii. page 

M$amre of— in of breach of contract to take delivery of goods, whether 

difierenoe in prices between the contract price and the price on date of 
failuA by def^dant to take delivery, even* though plaintiff had not 
aqjbually purohAsed the fx)ds ... ... ... ... 1 264, (274) 

Daolftratory peoree^ 

Person in ^possession claiming as lakheraj being decreed against for rent, 
by Small Caulb Ck>urt, no declaration of lakheraj title allowed ... Ill 612, (614) 
Remedy of such person in case of further suit for rent, by suit and 
injifliction ... ... ... ... ... ... Ill 612, (615) 

Grante^under circumstances of t^iQ case even though consequential relief 
could not be granted in the suit under similar powers exercised by 
Courts of Chancery in England ... ... ... , j.. 1 456, (463) 

Decree— . 

Appellate Court — 

re-opening at request of* party, validity of order thereon cannot be 
questioned ... ... ... ... ... ... Ill 214, (219) • 

May be given as regards all parties, inclusive of those that did not appeal • 

(1859, 8. 337—1877, a. 544) ... ... ... ... Ill 738, (741) 

Definition of in C. F, C., 11877, s. 3, * other proceedings ’ refer not to those 
in suit but miscellaneous proceedings ... ... ... Ill 662, 

. (677. 681) • 

Ex parte decree — 

Ex parte decree as valid as any other, and usable in evidence like * 

contested decree ... ... .. ... ...Ill ‘883, 

(367, 388) 

Binding on the parties ... ... ... ... ... Ill 383, (387) 

But its value may be taken away by establishing fraud or irregularity or 
being contrary to natural justice ... ... ... ...Ill 383,(388) 

Rent decr^ obtained binding... ... ... ...Ill 383,(388) 

Thou^ fresh circumstances may be proved affecting the rent ... Ill 383, (388) 

Question ps to granting of rehearing after^bhe period prescribed auder s. 1 19 
may be raised in special appeal in the case ... ... ... II 114, (116, n) 

This right is not taken away by the existence of another remedy under s. 15 
of the Charter Act ... ... ... ... ... II 114, (116) 

Appeal, reapondent ex parte in lovroT Appellate Court not disentitled to 
appeal to High Court ... ... ... ... ... Ill 228, (229) 

Construction of, not to be taken to award future interest when decree ^ 

silent ... \ ... ... ... ... ... Ill 602 

Court executing decree not to interpolate terms into decree ... Ill 161, (169) 

Cannot give interest on costs ... ... ... ...HI 161,(169) 

m 361 

but may execute so, if resting on consent of parties ... ... Ill 161, (169) 

Execution purchaser ,*how far to go behind— to find out its binding nature II 213, (218, n) 
Form of, in ease Hindu Mitakshara sou succeeds against purchaser of 
father’s interest ... ... ... ... HI 198, (209) 

Partition decree, nature of... ... ... Ill 551, (552) 

SttpersesMon o/, when ... ... ... • ... ^ ...HI 30,(37) 

Appellate Court’s decree in main suit superseded un-appealed decrees in 

similar rent suits (Gabth diss. 45)... ... ... ...HI 30,(38) 

Review not necessary ... ... ... ... IH 30 

Remedy of restitution by separate suit, though decree unreversed ... HI 30 

Term of-^ 

xsfy,y give interest on mesne profits from institution of suits ... IH 654,. (660) 

See also CIVIL PROCEDUBE CODE. 

Dee d s • 

effect of ... ... ... ...Ill 290 

rulte whether eabetahtire law ... ... ... ... Hi aao, (334) 

purdamskin, ezeoatum by, what proof requited ... ... ... HI 334, (837) 

SeffiNjr ofide o/, forbinadequaoy of oooeideration, when ... ... IH 192,(188) t 

, Must lead to oouolnsion ^Mt party did not understand or was imposed on 

(Xtnfmllty.pnmti) ... ... ... • ... ... JH 199,'il98) 

Kuoudedgt eondeqiled Irqm grantor of minerals under grant lands, how i * „ 

effeotetbe^uMti^... .. .* ..f ... ... ...HI 183,(198) 

8m aiM jmasnMk’tjm or dbsos. 
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DiveBtinj of Estate— , 

See Hindu Law, adoption. 

Divorce Aot— « 

JV of 1869— . ^ ^ . 

"Desertion — ^ 

Desertion^ rule in Fitzgerald w. Fitzgerald^ adopted ... ... Ill 435 

There should have been an existing state of cohabitation and active with- 
drawal therefrom ... ... ... ... ^ ... III485J491>493) 

Dn the facts, GARTH G.J. & Markby, J. held the case came within the 
rule differing from Kennedy, J . ... ... -•% .. ...Ill *>486,(494) 

Sec. 14, delay, effect of ... ... .. ... ... Ill 688 

Should be explained away ... ... ... ... ...Ill 688 

When unexplained, and false story given, petition dismissed... ... Ill 688 

See also HINDU LAW. 

Domloile— * 

Persona of same, though marrying while they are temporarily staying in a 
foiiSign country, carry their law of, in respect of each others moveable 
property ... ... ... ... ... ,* ... I 412,(418) 

A husband of English, marrying in India a woman of English, is entitled 
to her moveable property as her next of kin and is not governed by Aot 
X of 1866, 8. 4 ... ... ... ... > ... I 412,(421, n) 

Dovl Fehrist — 

nature of ... ... ... ... ... ... Ill 322 

needs neither registration nor stamp though tenants may affix signature... Ill 322, (323) 

DupesB— 

Agreement with favourable terms entered into while under imprisonment 
• on a charge of stealing was repudiated on groupd of ... ... I > 330, 

^ (334, 336) 

Difference between England an4 India in this matter ... ... I 330, 

* > (334, 336) 

Easement — 

Right of, must be uninterruptedly and also openly " enjoyed in order to 
perfectit ... .. ... ... ... ... I 422,(430) 

Mere non-user is different from a total discontinuance of enjoyment 
coupled with an overt act making enjoyment of it impossible ... I 422, (430) 

as defined in IX of 1871 does not include Jalkar ... ... ^ ’ ... Ill 276 

Ejectment— ’ 

TiSe — 

When suit for possession is brought on both title and adverse posses- 
sion and latter alone is proved, decree may be passed thereon ... HI 224 

Where title by adverse possession not also set up .result otherwise, when the 
otW title fails ... ... ... ... ... Ill 224,(227) 

Defences, Occupancy right, custom of transferring, no defence to trans- 
ferring portion 4 ... * ... ... ... ... Ill 774, (776) 

Proof of title t when makes up for possession in respect of waste or jungle 
lands ... ... ... ... ... ... Ill 768,(770) 

Possession, natui^ of acts of ownership to be proved in respect of waste and 
jungle lands ... ... ... ... ... ... Ill 767, (769) 

See Landlord and tenant ; also Limitation ; Suits for possession. 

English Late— > * 

Principles on which, are made applicable in India ... ... II 283,(356) 

Enhancement of rent— * 

Bee RBNT. 

Equity- . 

High Court interfered in, when consideration of Promissory note sued on 
was grossly inj^equate and terms exhorbitant ... ... ...» II 202,(207,208) 

"Wa^t of. When execution credited first sold tenure in execution of money 
d^ree* and again in execution of decree for rent, be cannot, when latter 
purchaser makes default in rent, proceed against his other immoveai{lea, 
though the tenure was got releas^ from attachment by tiiird parties ... Ill 712, (715) 
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EiMllMt— ^ 

On the death without issue of the grantee of an absolute Mokurraree 
tenuae, the tenure does not revert to the ZanCindar grantor nor does he 
take it by esoneat, but 6rown takes it 

EstaU— 

Divesting of, ® See HINDU LAW— -ADOPTION. 


OAL. PAGB 

I 391, (402, n) 


Decree, reopening o^, party at whose instance reopened cannot question 
validity of order thereon ^ ... ... ... ... Ill 

EvideuM— 

Alteration of documents, rules, whether rules of evidence or substantive 
law ... ... ... ... ... ... Ill 

Ancient document (s. 90). No presumption of autlwrUy to execute, 
though genuineness of document presumed ... ... ... Ill 

See also EVIDENCE ACT, S. 90. 


214, (219) 

220, (224) 
557r (559) 


Inadmissibility of. Whether a document insufficiently stamped is admis- ' 

sible in evidence ^ ... ... .. ... ... II 60' 

Admissibility of. See Evidence Act, s. 25. 

Purdanashin. Execution by, evidence required ... ... ... Ill 324, (327) 

EYidenoe Act— ' 

8.26. Who is a Police officer ... ... ... ... I 207, (215, m) 

Confession made before a person in any way connected with Police 

(Dy. Commissioners) inadmissible ... ... ... ... I 207, 

(217, 218, n) 

s. 26, 26. s. 26 does not restrict s. 25 in the meaning to be given to 

“ Police officer” ... ... ... ... ... I 207, (2*16, n) 

8. 90. Ancient Documents. Potta from proper custody ... ... Ill 

See also EVIDENCE, ANCIENT DOCUMENT, 
a. 92. Bcvrol Evidence Rule. Oral agreement to give advances made by 
one party, priority over another, at the time when the latter is getting 
a document executed to the effect that he must be given the first 
charge is inadmissible ... ... ... ... ... II 

Does not preclude evidence of being only accommodator of a bill without 
consideration ... ... ... ... ... Ill 

s. 101. 103, 106, OevA. See ONUS OP Proof. 

8. 124. Privileged documents, Report of Magistrate of inquiry under 
Cr. P. C., 1872, s. 135, privilege may be claimed for ... ... Ill 

s. 167. Applies both to Civil and Criminal cases ... ... I 

Apart from s. 167, Court has power to review criminal case under cl. 26 of 
the Letters Patent on merits and affirm or quash conviction ... I 

Ezeoation — 

i. Of Ex. parte decree ... ... ... ... ... II 

ii. not touching merits, no res ... , " ...III 

Order rejecting application by one alleging that a purchase of a decree by 

a person was made as benami for her, not appealable, as such person Is 
not party (1869-208, 364 ; 1861-U) ... ... ... HI 371, (373, 4) 

iii. Court ^ 

not competent to entertain objection of third persons to dispossession in 

. execution (1877) ... ... ... ... ... pi 729, (732) 

when proceedings are struck off, no power to transfer to another Court 
for execution (1869) ... ... ... ... .. HI 512,(613) 

« Court pas^ng decree should be applied to (1859) ... ... ...Ill 512,(514) 

can determine under a. 11, Act AXIII of 1861, questions relating tb the 
decree and betWMU the parties to the suit in which decree was passed... II 327 

Party not on record wnen the decree was passed does not become one by 
applying for execution and t^ question ^as to his legitimacy cannot be 
gone" into bv thi executing Court ... ... ... ^... n 327 

Any d^iod on the question cannot bar a subsequent « suit on the s&me s 

question if, ... ... ••• ••• ...^ n , 327 

iv. PneeiSinei in ' i ... ... ... if 897 

8m »t«> Omif Iboobidubb. 


993, (395) 


58, (89) 
174, (?34) 


742 

20'!','(217) 

207, (218) 


123. (n) 
47 
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CAL, PAOn* 

liXjBOUtloil'^ continued.) 

V. Purchaser in — 

Hia title dates back, on oonfirmation, td the time of sale and so is ^ • 

liable to Government revenue falling due between date of sale tSkd date 
of fioniirniation ... ... ... * ... ... II 141, (14dn) 

Extent of interest acquired by ... ... ... ... 11« 213, 

(219. 220, n) , 

Ho>^ far is he to go behind decree to find out whether sale will be bind- * 
ing on the Hindu son of the judgment-debtor ... ... g. II 213, (218) 

vi. . Sale in>^ ^ ^ * 

Proclamation, fresh one after adjournment necessary (1869f ... '...Ill 642, (544) 

Omission of a material irregularity from which absence of bidders and 

injury presumed ... ... ... ... ...Ill 542,(544) 

Proclamation, fresh one necessary after portion of property being released ^ 

in favour of third person ... ... ... ... Ill 544,(546) 

Omission, a material irregulirity ... ... ... • ... Ill 544, (546) 

•Some evidence of injury to be given ... ... ... ...Ill 544,(547) 

Construction of. Where sale is held in execution of decree against person 
/ with power to convey both larger and smaller interest, frame of suit and 
joinder of parties are material circumstances to find out which pdssed . . . Ill 198, (204) 

, Interest passing under — 

Interest of the judgment-debtor alone, unless be has legal authority ^ 

^represent the whole estate, will pass... ... ... ... Ill 395, (397, n) 

See CIVIL PROCEDURE CODE. 

vii. Security for costs — 

May be proceeded against summarily, 1859, ... ... ... Ill 318, (319) 

ExeoaiiTe and LedislatiTe Auctions— 

(PM.M4BKBY, j.) ... ... ... ... ... in ea. (9i. 9s) 

What are within (per MABKBY, J.) ... ... ... ...III. 63,(91) 

Ezeontive officers— * , 

See OFFICEBS. 

Ezecutors— 

See under WILL. 

Pi. I'a.— 

Purchaser at a sale held under a writ of Fi. Fa., cannot recover pur- 
chase money from decree-holder if he is opposed on the ground that 
^Sheriff had no power to sell the particular lands ... * ... I 55, (72, 73) 

Pine— 

Befund of. High Court no power to order, under b. 147 of Act X of 1875 1 , 354, (356) 

Pishing — 

Offences in respect of ... ... ... ... ... U 354, (355,n) 

Porma Pauperis — * * 

Suit in. Point of limitation when application to sue as pauper is 
dismissed ... ^ ... ... ... ... ... 11 389, (392,n) 

Fraud— 

Co^sharer undertaking to apply to Collector to avert sale for default, but 
omitting to do so, is committing * ... ... ...Ill 504,(501) 

Other oo-sharers entitled to treat such purchase null against them ... HI 504, (507) 
See also CONTRACT ACT (S. 178) ; LIMITATION. ^ 

Fnudalent Gonveyanoe— 

Conduct and laches of alienee taken into account ... • ... Ill 397, (411) 

Circumstances leading to the inference oonsidhred ... ... Ill 434 

*Pull Bench— ^ ^ 

Answer of — on •question referred ^san be attacked in an appeal to the 
• PrfVy Council without a cross appeal, even though the answer is not 

framed as a decree or as an interlocutory order...* ^... ... 1 §226, (245) . 

See HIGH COURT. 

I CAL.— C 
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^nwal ci&aBM Aot— 

Bm Acts (I 1868 ) S. 6 ... ... ... — .... m 663, (737) 

Ohatvalt Tenans— * 

Oiigin of" ... ... ••• ... in 3514(366) 

. Settlement, history of ... ... ... ...Ill 251,(256) 

Settlement 6y Government with zamindar and compounding for services 
• so as to dispf nse with them ... ... ... ...Ill 251,<^258) 

Thereby, how6ver,.no right to resume tenure on the part of zamindar (as 
hi^d been decided by the Courts) ... ... ... ... Ill 251, (259) 

Suit for enhancement of rent afd(p,harred 
(1) Hy sanads before Permanent Settlement, and even where after it, 
by their appearing to be regranta (Case No. 251 , p. 268) ; 

S By Ghatwalis being dependent taluqdars within Vlll of 1793 ; 

By^Jumma not being deemed alter^ within VIII nf 179.3 merely 
from other conditions (as number of men to be maintained) having 
been altered ; c x 

(4) By Contract Act, s. 5G, being inapplicable ... ... Ill 251, (261-3) 

Gift- 

Absolui^ gift with a condition restraining enjoyment separately for a 
period (20 years) held repugnant ... ... ... ... I 104, (107, n) 

See Hindu Law (Gift). 

Govepnment— 

LtabUiiy of — 

No — for acts done by its officers in the exercise of sovereign powers ... 1 11, (19) 

Is limited to suits such as might, previous to 21 and 22 Vic., c. 106, have 
been brought against the East India Company and subsequently 
against the Secretary of State for India in Council, and limited to acts 
done ik the conduct of undertakings which might be carried on by 
private individuals without sovereign powers ... ... ... II 11,(19,20, 

25, 26, n) 

So Goveinment wae held not liable for Excise Authorities not granting 
licenses to plaintiffs even after accepting their bid and receiving the 
deposit for same ... ... ... ... ... II 11* (19, 

25, 26, n) 

Recommended to appeal to Privy Council in a decision affecting Legis- 
lative Powers ... ... ... ... ... Ill 63, (14h,n) 

OuftrdiaD— 

Of Minor — • 

May be appointed of the property of a minor without a suit by a petition 
to the High Court ... ... ... ... II 367,(368) 

Powers of, whether could mortgage without sanction of Court ... II 283, (2d8,n) 

AdministraXtix of, Hindu cannot bring a suit herself in that capacity in 
respect of immoveable property ... ... ... II 431,(433) 

Habeas Corpus— ' ‘ ^ 

Wfii of. When, High Court interfered by ... ... * ... I 78 


mgh Court— 

No— against order granting oertifioate to appeal to Privy Council 
Judge of the Privy Council Dept. ... ... ... i 102, (103, n) 

Circular orders. Not to be taken to affect dec(^ions ... ... IJI 547, (550) 

MvfMon Court Judge deferring to other Judges, though of other opinion, 

In granting iateriiu injunction, to save inconvenience ... ...Ill 417,(433) 

Not when oonlliot of opinion only between individual Judges ... .,.111 '20, (22) 

When queatioua to he i^pferred ... ... ... ...HI 443,(461) 

Charities, same as Supreme Court, i.e., as English Chan- 
cery CotU!t ; , ... ... ... ...Ill 668, (672X 

See also JWI^piOTlON. 

0 /, wilder. How affected by ol.« 39 of the Letters « 

Biteiil |18$5) iX» Ol^ition to 24 and 25 Viq., c. 104, ss. 9, 11 and 22 I > ^ 481, 

. («», 460 ,«) 
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Hilth Court — (continued,) 

Presidency Small Cause Court, Is a Court of inferior and not 
co-ordinate jurisdiction with the High Court ... 

ProbaiCt grant of. For what property ... ... ^ 

Beaogmsances, No power to reduce what had been forfeited 

Small Cause Court decree, suit ofi, can lie 

Sonthal Pergannahs, No power to hear appeals (XXXVII of 1855 ; XIV 
•XV of 1874) ... .. 

Sent for land — • 

Partly within and partly without, no leave necessary ,.^cause of C.P.< 
1877, ss. ‘2, 19 and Charter Act, cl. 12 ... • ... 

Injunction in working mines in mofussil, within... 

Trust as to partnership lands, when dispute as to one’s share being 
within it or not, is a suit for land ... 

What is within, (1 Gal., 249 ex^,) ... 

Partnership, enforcing award dissolving of assets, not a ...» 

Even^here those consisted of immoveable property in mofussil 

For construction of deed of settlement, suit cognizable ...• 


OAL. 

tilt 

PAaf 

of • 

... I 

78, (85) 

I 

32,(54,55) 

... Ill • 

. 767 

... II 

434, (435) 

& • 

...tin 

298t 

“".V. HI 

• 

a 370 

... i 

95 


I 

II 

II 

II 

II 


249, (264, n) 
• 445, (463) 
445, (454, 
463, 464) 
445 (454, 
463, 464) 
45, (52) 


Superintendence — 


Civil Cases, — ss. 15, 24 and 26 Vic., c. 104, mere error in lava or 
• conclusions from facts no ground for exercising powers 
Nor whore regular remedies are provided and not availed of ... 

such as another suit ... ... ... ' ... 

Misconduct (Judicial) in Judge, i.e., misconception by the Lower Court 
of its duty will be ground 

I^lere refusal to consider a question after giving hearing not within this ... 
Wrong decision in suit for possession, not sufheient 
though effect be to place oneself as plaintiff in further suit ... 
will not interfere under, in cases in which there are no special appeals 
provided under s. 27 of Act XXIII of 1861 and where no question of 
jurisdiction is involved ... 

will not interfere under, with orders duly passed under s. 518 of Criminal 
Procedure Code (1872) ... 

itofused to convert an appeal into an application under, when no appeal 
is allowed in the case ... 

Criminal Matters — will not interfero under a. 147, Criminal Procedure 
Code (1872) intases of acquittal but only in cases of conviction, etc.... 

^See CRIMINAL PROCEDURE, JURISDICTION. 


Ill 243, (248) 

III 243, (248) 

III 573, (576) 

III 243, (248) 

III 243, (248) 

III 243, (249) 

III • 243 

III 243, (250) 


I 180, (182, n) 
IT 293, (295, n) 
I 383, (384) 
11 290, (292) 


High Ways— 

See PUBLIC H1(1UWAYS. 

Hindu Law — 

Adoption— 

Dwamushyayana form and requisites of 
Whether, can be adopted when brothers separated 
Eldest son, adoption of, is not invalid... 


... Ill 587, (598) 
.. HI 587, (598) 
... II 365, (371, n) 


Effect of— 

Held that siTbse^uent adoption by a Hindu Widow does not divest the ^ 

estate, vested in another when the succession opened ... II 295, (304, n) 

Whether and when estate once vested can be divest^ by subsequent adoption II 295, (^4. 

• 308, 309, n) 

Whether decree as to adoption between the adopted boy and one rever- 
sioner is binding on him and other reversioners ... ^ ... I 289, (296, n) 

Evidences of, by treatment and conduct • ... ... ... Ill 587, (595-7) 

Factum Valet, applicability of, ... • ... ... « ... Ill 387, (601) 

Minor. Accord^ to Hindu Law prevalent in Bengal, a lad of the ago 
15 is oomp«bent to adopt or to ^ive authority to adopt ... ... I 289, (296, n) 

son, o/, invalid in Bengal ... ... ... ...Ill 443 

also for Sudras ... ... •... ... ... Ill 443, ' 

• • ( 461 ^), 
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^indu Law — (iontinued.) * 

Adoption . — ( continued, ) 

Stranger-^ ^ 

(not OVnn' a Bapinda) be adopted ... 

Bfother^oaon, need not %e ... * 

Text, a recommendation, not obligatory 

Alienation—* 

Father's aliemtion. son’s interest alone might have been intended to 
be put up for side and bought 

Bonn circumstances from which same may be ascertained 

( a) Jcgnder of parties — e* * 

proceedings being had against father alone and sons not being parties in 
execution proceedings ... 

(b) Fraine of suit-- 

As though debt secured by hypothecation, money decree only being 
obtaimd and property* other than that hypothecated property proceed- 
ed against 

when what was brought was father’s interest alone, it cannot be enlarged 
by showing purpose of original debt... 
issue therefor immateriaf ... , ... 

legal obligation, alienation (by father) to discharge, valid ... 
e. g. grant for maintenance to illegitimate son, valid 
grant to maintain*illegitimate sons valid 
whether can alienate ancestral estate when no son born, guoire 
Impeachment of onus, son whether to prove immorality of debt when 
fdienation for pre-existing debt 

onuSi creditor's suit to enforce mortgage against son, onus on him of 
proving justification 

Son’s suit, no onus on son at all, when^only father’s interest is found to 
have ls9en sold 

entitled to necover upon that finding alone 
form of decree in such case... 

Purchaser cannot enlarge his estate by proof (within G 393) of 

justifying circumstances when only smaUer interest was bought (” such 
iss/mirnmaterial'^) 

Mitakshara coparcener — 

interest of, can be seized and sold, in Bengal as well as elsewhere 
Purchaser acquires the right of compelling partition which the debtor had 
at that time ... 

Subject to the rights of all sharers inclusive of wife ... «... 

Ancestral Property— • 

Ancestral still, whether descended as moveable or immoveable ; and con- 
verted from one form to another 
Grandfathei^s property descending on father and uncles, is ... 
even after partition by father with his uncles ... ... k, 

and even though the son be born thereafter 

Recovery of property by one coparcener, text refers to ^artiticftfonly ... 
Separate enjoyment does not affect character of ... ... • 

Ancestral Trade- 

See Family Business. ^ 

Divorce— 

Not known to the General Hindu Law 

But may exist by Customary Law and as such gahd 

Fa^ly Businesi— 

Ancestral business bound to be continued 
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. Ill 

687 

III 

» 

198. (304) 

III 

198, (204) 

III 

198, (204) 

III 

198, (304) 

III 

198, (304) 

HI 

2l4, (320)< 

III 

214, (220) 

III 

III 

314, (3SM) 
214,. (219) 

III 

1, (5) 

II 

438, (445) 

III 

198, (204) 

III 

198 

III 

198, (209) 

III 

1^, (304) 

III 

198, (208) 

III 

III 

198, (209) 
198, (309) 

III 

508, (610) 

III 

1 

III 

1 

III 

1 

III 

608, (611) 

III 

508, (511) 

III 

805, (306) 

IH 

305, (306) 


I 

' iiii 


aasests, ancestral, may ^ applied ... ... ... ...Ill 

but not for separate business ... • ... ... ... HI 

Ancestral business mm be continued ... ... ... ... ni 

Minor bound ... ... .*. ... ... III 

not personelly ?.. ... ... ... • ... ... iH 

but to extent of share, on the analogy to partnership in Contract Act, 

8. 847 ... ... ' ... ... ... 'Ml 

Joint property acquired in trad^ls liable for aU its liabilities ... I 


470 

738, (740) 
470 
508, (511) 
738, (740 
788, (740 

imiuo] 

788 . ( 741 ) 
470 , ^ 70 ) 



INDEX. 


XXI 


^ CAL. PAGE 

Hindu Law — (continued,) 

Oenepal principleB— * 

Legal and mored obligations^ distinction between, can be maintained ... Ill . ^ 443, 

^ . (458,459) 

Giftio a elasB— • • • 

When some cannot take, whether invalid ... ... ... (I 262 (970, n) 

See under WILLS. ^ 

Illegitimate gon— ^ ^ 

Under Bengal School, illegitimate sons of a female slave or a female • 

slave of his slave are alone entitled to succeed in the«|^sence of legiti- 
mate issue ... ... ... ... ... ... 1^1, (n) 

Maintenance, entitled to, in case of father being of the twice- born classes. Ill 214, (220) 


Mitakshara, father’s alienation therefor valid 

Impartible egtate— 

Fact that an estate is impartible docs not imply that it is separate 
* Sticcession to — 

Collatftal male heir when preferred to widow or daughter of a deceased 
holder ... ... ... ... ... • 

may depend on custom ... 

Inheritance-- • 

See Succession. 


Ill 214, (220) 
I 153, (161 ,h) 


I 153, 

(161, 162, n) 
I 153, (160, n) 


Interest- 

Rule that interest exceeding principal is not recoverable is not applicable 
in Mofussil of Bengal ... ... ... ... ... I 92 (94, n) 

Joint* Family Property— 

Presumption — property held by one is joint when fau^ily living together or * 

have their entire property in common ... ... ... Ill 315, (317) 

When the presumption does not arise... ... ... ...Ill ^16,(317) 

When there had been evidence of some division, though no proof as to the 
nature of the division, property in possession of one is not presumed to 
be joint ... ... ... ... ... ... Ill 315, (317) 

When, acquired and maintained by profits of trade, it is subject to all the 
liabilities of that trade ... ... ... ... ... I 470, (175) 

grant by father to discharge legal obligation valid ... .. Ill 214,(220) 

See also HINDU LAW. ILLEGITIMATE SONS. 

Survivorship. Decree obtained against the widow of a deceased ftiembor 
^ of a joint family for his debts, not binding on bis share which has 

lapsed by survivorship ... ... ... ... ... I 226, (n) 

Majority- ^ 

According to law prevalent in Bengal, age of 15 or 16 is the age of 
discretion ...* ... ... ... ... 1 289, (295) 

Reg. X of 1793, s. 33, an^, Reg. XXVI of 1793, s. 2, applicable only 
to persons under Court of Wards ... ... ... ... I 289, (295) 

Act XI of 1858 not applicable to questions of Majority under Hindu Law I 108, 

(118, 120) 


Maintenance— ^ 

Widow’s, not a charge on husband’s property in the hands of bond fide 
purchaser with or without notice of claim 

• • 

can be made so by decree of Court 

Right to, is subject to creditor’s rights 


when not so subject ... ... ... ... 

In order to follow property in the hands oi purchaser, must show that 
there is no property in the hands of her hu^nd’s heir ... ... 

whether right to c^rge lost, if not prayed for in a suit for personal decree 

Manager— • * 

, Debts honestly incurred by manager in a joint family trade,are payable 
from out of joint property by all the other menlbecB whp participaijpd 
in profits of trade 


I 365, 

(370, 377, Jt) 
I 365, 

(370, 377, n) 
I. 865, 
(870, 377, n) 
1 365, (n) 

1 365, (371, n) 
I 366, (377) 


I 470, (476) 
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Hindu lA'n-^Camtiimed.) 

ll«rpla«e- " 

Whe^her> between sub-divisions of Sudra caste, is prohibited or is illegal, 
unless sanctioned by special custom... ... ... ... I 1, (8, 9, ») 

Utesumpiion in favour of validity of when can bo made from long cohabita- * 

tion ^ ... ... ... ... ... ... I 1, (8, 9, ft) 

Beligious obligation on parents to marry their daughters as soon as they 
are matura*oiro ... ... ... ... ... I 989, (295, n) 

Maxims— ^ 

Bstate once vested cannot be diypsted... ... ... ... II . 295 

Factt0in VcUett applicable to schools other than Bengal ... .. Ill 587, (601) 

Onus- 

See supra^ sub-title, ALIENATION, impeachment of. 

Partition— 

Dayahhofja Lmo, Motlier can claim share as heiress of her son ... Ill 149, (150) 

and also in her own right ... ... ... ... ... Ill 149, (156) 

as that is not atridhan ... ... ... ... ..Ill 149, (150) 

Decree, form of, with reference to (coojah dalan) being permitted to be 
kept entire ... ... ... ... ... ...Ill 514,(516) 

Coojah dalan^ opportunity to keep entire, to be given as equitable arrange- , 

ment (MITTB^ J.) ... ... ... ... ... Ill 514, (516) 

In a suit for, by one member for specific share of joint family property, 
all the members are necessary parties ... ... ... II 149, (151) 

Whether, — at the instance of a widow allowed ... ... ... II 262, (271, n) 

It is a matter of discretion with the Court in each case ... ... II 262, (271, n) 

Stranger may acquire right of compelling, without disrupting joint status TIT 198, (209) 

Wife, etc,, sharers at ... ... ... ... ... Ill 198, (209) 

Even against purchasers of right in execution sale ... ... Ill 198f, (209) 

Presumptiop— 

Against the gift of an only son in adoption ... ... ... Ill 587, (598) 

See stipm, sub-title, JOINT FAMILY PROPERTY. 

PeliglouB endowment— 

Bee RELiaiouB Endowment. 

Reversioner— 

o 

One reversioner was held not barred by a previous suit bv another 

reversioner under the circumstances of the case ... ... II 222, (225, n) 

When, one reversioner ts bound by a suit by another reversioner as regiurds 
question of adoption • . ... ... ... ... I 289, (296^^ n) 

Bepftrate property— 

Becooeryof^ by one coparcener^ requires other?’ consent to become fseparate III 508, (513) 

Suit for possession after foreclosure, not such recovery ... ... Ill 508, (511) 

Son’s liability— 

. To pay father’s debts— whether docs not extend taxpaying *exorbitaut 
interest (50%); whether sale effected to pay such debt can be sdt aside 
by son on that ground ... ... ... ... ... II 213,(220) 

Debt, sale by father for, within Girdhari LoZ’sease, not other sales ... Ill 508, (511; 

Booroea— 

Textwriters — authority of Dattaka Mimamsa and Dattaka Ghandrika, 

. Mhonaghten... ... ... • ... ... ... Ill 587-, (591,593, 

* 599,601, 602) 

Smriti Ghandrika ... ... ... ... ... Ill 587, (594) 

fltridlisn-^ 

Sueeesnon, etc* To property given to a woman after marriage by husband’s 
’^father’s sister’s son? her brother, mother and father are preferential 
heits to her husbjmd ... ... * ... ... ... 1 275, (260, n) ^ 

SaoeoBtiott— « ^ 

Course q^to property under Hindu law depends updb whether property* 
is joint or sepmte, irrespective of family being joint or divided .T. I 153i (161, n]^ 
Biotner of iuU*h|p(^ » the jprefereimal heir to brother of half-blood in 
^ in mpoct of undivided immovable estate ... ... I g7, (42, n) 
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Hindu Law — (concluded,) 

Bueoeiilon — ( contmmd, } 

Custom, Though an estate may not bo a iia/ or Polliam, succession to it« ' « 

by cuHtom, be governed by rule of prijnogeniture , ... • ... I # , 163 

DaughUrs. preference among, childless widow not excluded ... ... Ill 587, 

• (693, 694) 

Indigence, and not spiritual benefit is the meaning of the text in the Mitak- ^ • 

shara ... ... ... ... ... ... ill 587, 

• (59^, 694) 

Ngphm\ son of a predeceased brother, in a joint Hindu family, is entitled 
to succeed along with the surviving brother ... * * ... ... II 379e (382, n) 

SudraB— 

Subject to general Hindu Law ... ... ... ... Ill 443, 

• (461, 463) 

Exceptions to be based on authority therefor ... • ... Ill 443, 

. (461, 463) 

Otherwise general law to bo applied ... ... ... ...Ill 443,(463) 

Intemfhrriage between ... ... ... ... ... I 1, (9, n) 

Suit for poBBeaiion— Parties — * 

» Under circumstances of the case, suit brought by one member to 
recover share of a deceased coparcener, was hold maintainable w'ithaut 
. the others ... ... ... ... ... ... 1 226,(244) 

Survivorahip— 

Whether surviving members of a joint family can recover, without redeem- 
ing property mortgaged by a deceased member for his own benefit ... 1 226, (249, n) 

Widow— 

Accumulations, To whom such accumulations belopg depends on nature * 
of property and how they were acquired ... ... ... I 104 

Authority to adopt. There is no limitation of time for the exercise of the 
power’ ... ... ... ... ... ... 11 296,(304) 

Decree against. Extent^ of interest sold in execution of ... ... 1 133, (140, n) 

Test to find out... ... ... ... ... ... 1 133, 

(140, 141, n) 

H^vntenance, The rights of a widow in a joint Hindu family are subject 
to the rights of creditors over the joint property ... ... I 470, (476) 

Partition. Whether partition can be allowed at the instance of widow ... II 2G2, (271, n) 

Will— • i 

Tlondition that property bequeathed to sons should not be divided for a 

period of 20 years, held repugnant ... ... ... ... I 104, (107, n) 

Revocation of, hy parol, sufficient ... ... ... ... llli 626 

Destroyal of instrument not necessary ., ... ... ... Ill 626,(643) 

Hand!— 

notice rf diRhonour, qpt neoeRsar>* ... ... .. ... Ill 339 

Husband and wife— 

Suit by the wife against her husband to recover her separate moveable 
property is maintainable under s. 748 of Act HI of 1874 ... ... I 286, (289) 

See also DIVORCE. 

ImpaMlble Estate— 

See HINDU LAW. 

India— 

PrinoipleB on '’which English Iawr are made applicable in ... • ... U 333,(266) 

Here imprisonment not sufficient to avoid coxftraot, as in England, on the 
ground of duress ... ••• • ••• 1 330^(834) 

Indian Ledielitfllpe — • 

I WhAher and in what cases ultra vires as being opposed to Acts of 

Parliament (34 & 36 Vic., c. 104) ... .X , , ... ... I 481, 

(449, 460, «) 
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Indian Ladislatdre — (continued.) 

Pwom ' 

Acts, ;ralidity ^on legal consideration) of, G6urtB can try (all Judges 

agre^ i«... ... ... ••• ^ 

Defogatioir of legislative functioiis whether permissible (considered by all 
Ju^es) ^ ... ... ... ... ... ... ■ 

Previous ipstanoes of delegation 

Whether Act VII o5 1869 whereby Lieutenant-Governor of Bengal was 
enliMwered in respect of Oossyah and Jynteah Hills to withdraw same 
from^igh Court's jurisdiotioc^’^nd substitute other Laws, and Courts, 
was such delegation as to be ultra vires ... ... ... ^ 

Ves (Majority) MARKBY, KEMP, AINSLIE, JACKSON, JJ. ... ... 1 

No (Minority) Gabth, C.J., MacpHERSON, PONTIPEX, JJ. ... ^ 

Course off practice in Indian Legislation is no sanction (majority) ; is a 
sanction (minority) — instances thereof ... ... ... ^ 

Parliament to be presumed to be aware of such course and legislate 
accordingly (GARTH, C.J., min.) ... 

Act within its plenary powers and not within exceptions under statute 
and ihus valid (Macph;brS0N, J.) ... ... ... ... ^ 

Governor-General-in-Council can under the Councils’ Act enact laws for, 
and withdraw from High Court’s jurisdiction any tracts (all Judges 
agreed) ... 

s. 5 of Act VI of 1874 not ultra vires of the power of, as curtailing powers 
of the High Court under s. 39 of Letters Patent 

Indian Penal Code— 

s. 21 Public servant — 

One appointed to act as Public Prosecutor by Government Solicitor 
with approval of Government within definition ... 

8. 21, Ulus. 1 — Municipal Corporation not a public servant 
SB. 141, 147.' Servants of co-owner going on land to abate nuisance, when 
not guilty under ... ... ... ... ... i 

s. 173 — refusal to give receipt for summons not within 
s. 217^intention sufficient ; evidence that person intended to be saved 
did commit offence, etc., unnecessary 
s. 277 — ** Public spring or reservoir *’ does not include a river and so 
strewing of branches in a river for fishing purposes, no offence under 
s. 277. I.P.C. 

ss. 292, 294. A charge under, should make specific the representations 
and words alleged to have been exhibited and uttered and to bo obscaue 

B. 322. Grievous hurt. ^ hurt to infant (dying thereof) by some of the blows 
on mother falling on him, within ... 
s. 425. (Mischief) — Joint owner who is entitled under decree to have 
land clearSd of buildings put up by another, not guilty of mischief if he 
should remove it ... ... ... ... 

He merely exeiicises the right to abate nuisance, or in self-defence of 
property (s. 99) ... ... ... ... ^ ... 

Need not wait to obtain injunction of Court (s. 99, ex. 3) 

Criminal '^iFrespass, Infringement of right of exclusive fishery . in a 
public river does not come under ... ... ... 

Infants— 

Minor — 

on petition to the High Ckmrt without suit, a guardian was appointed 
to the iproperty of a minor with liberty to sell and invest in Govt, 
•eourities 

Mortgage of property by a Court administrator without sanction of 
Court, invalid 

And a purchaser with ^notice from the mortptagee who had purchased the 
property in eveoution of hia own mortgage decree cannot resist suit by 
the minor ... 

Limitaiionr- '■ 

^le period of one* year under a. 346c4 -VHI of 1659 is subject to be 
modified in ihe«f^ of minor-by aa. n and 12 of XIV of 1859 
saving bf limitetian ennrea as well during as oftor minodty 


63. (137) 
63 

63, (101, 
112,134) 


63 (125) 


I 431 (448, n) 


111573,(581,584) 
III 621 


II 383, (n) 

1 356, 

(358, 35^) 

III 623, (625) 


m 573, (580) 

III 573, (586) 

III 573, (586) 

II 354, (355, n) 


11 357, (358) 

II 283, (288. w) 


n 283, (289, n) 


I S^, (243,n) 
1 326 
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Injanotion— ^ 

Interim — cannot bo granted restraining a girl from marrying, iii a suit 
for breach of specific performance of maifiage, against father 1 

Trade Mark — when granted interim ... ... ... • ... Ill 

Interim, Judge holding contrary opinion deferring to othirs in respect of, 
on account of inconvenience ... 19 

Insqlyent Act— • 

11 and 12 Vic. c. 21 — • 

‘ Order and disposition * clause (s. 23), goods bought of and left with 
Insolvent for retail selling, within ... ... ... ... Ill 

usage sanctioning such course ought not to be recognized ... . ...Ill 

s. 26. Third party proceedings not to bo taken when difficult questions of 
title involved ... ... ... ... ... Ill 

11 and 12 Vic, c, 49 — 

s. 24. "Order and disposition ** — Goods agreed to be delivered on sale 

• on a fixed day, do not vest in the Official Assignee as being goods in the 

" order and disposition " (s. 24) of the person declared insolvent subse- 
quent to the sale ... ... ... ... ... II 

Inspeotion of Documents — 

• When can bo asked for ... ^ ... ... ... ... I 

Interest — * 

Rule of Hindu Law prohibiting recovery of, exceeding principal amount, 
not applicable in mofussil of Bengal ... ... ... I 

Enhanced, provision for ... " ... ... ... ... II 

Future ^ when decree silent, recoverable by separate suit ... ... Ill 

On cps^s when decree silent barred ... ... ... ... Ill 

Post diem. Awarded as damages ... ... ... ... II 

Entirely in discretion of Court ... .... ... ... 11^ 

Interpretation of Deeds— 

Interest conveyed-- 

Primarily limited by interest of grantor ... ... ... Ill 

And the terms express or implied ... ... ... ... Ill 

Where indefinite and intention cannot bo otherwise ascertained, for 
grantee's life ... ... ... ... ... ... HI 

No interest passes to heirs ... ... ... ... ... Ill 

Otherwise where intention can be ascertained ... ... ... Ill 

Conduct and lacheff of alienee may disprove bond ... X ...III 

Iifterpretation of Statutes — i 

Construction against literal sense ... ... ... ... Ill 

Previous course of legislation whether, may be considered, authorising • 
or otherwise similar acts (of delegation) ... ... Ill 

New Act of Limitation does not revive barred claims (1859 ; 1871) ... Ill 

Limitation, whether period in ojjd Act or new Act applies to pending 
proceedings ... • ... ... ... ... ... Ill 

See also LIMITATION (INTERPRETATION). 

May, when means, ‘ must * or * shall ’ ... ... ... Ill 

Repeal — * 

Appeal, right of,* no new right primd facie conferred by subsequent Act... Ill 
Although some proceeding pending then ... ... . . Ill 

Bo held, with mspect to refusal to register tinder VIII of 1871 after III 
of 1877 ... ... ... ... .-. HI 

BepeaJr-effect of— i 

General Clauses Act I of 1868, s. 6 explained by GARTH, C.J. ... Ill 

By JACKSON, J. ... ... ... ... • ... HI 

Betrospectivity— • 

» Construction against retrospective operation when prejudicial to existing 

rights ... ^ ... ... ... ... JH 

Even in statutes of limitation ... ... ... ...Ill 

• Appeal, rigt of, (under 0. P. C., 1869 ; 1861) not4»a^n away, primd fade, 

by subsequent repeal, by C. P. 0., 1877 .,. • «... ♦..Ill 

Because of General Glauses Act I of 1868, s. 6 (GARTH, G.J., JaCKBON, J.) Um 

X OAIi,— (f ' 


74e (76,77) 
, 417, (427) 

417, (433) 


• 68. (63) 
58, (62) 

434, (442) 


359, (364) 


I 178, (179) 


I 92, (94, n) 
II 202, (207, n) 
111 602, (609) 

III 361 

II 41, (44, n] 
ll, (44,n) 


in 310, (313) 

III 310, (312) 

m 210, (212) 

III 210, (312) 

III 210, (312) 

ni 397, (411) 


III 518, (531) 
III 47, (57) 

m 737 

in 737 

• 

ni 727, (739) 


ni 683, 
in 662 , 


47, (671 
47, ( 57 ) 


m «69 

111662,(676,679,) 
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Interpretation of ita,iat»it--(continued,) 

(continued) . 

Beoaues of thefLetters Patent, 1866, cl, 16, Which aavee right to hear 
appeals iMARkBY, MPiTBB and AIN 8 LIE, JJ). ... ... HI 662, (683) 

wliether suit or proceeding had lieen then pending (Appeal Kos. 26, 30, 33 
and48of^878) ... ... ... ... ...HI 662 

f or disposed of (Appeal No. 360 of 1877 and 2 and 27 of 1878)... ... Ill 662 

new right of a^ieal not conferred by O.P.C., 3,877 (Appeal No. 323 of 1877) III ’ 662 

Irretfalarity— 

Waivei^of, in conduct of Gri]niicfl*Ca 8 e, no cure ... ... ... II 23, (30; 31) 

iBsaes— 

See Civil Pbocedubb, Ibsubs. 

Jalk&F — 

* Jalkar ' wi interest in ^ immoveable property, not an easement within 
Limitation Act, 1871 ... ... ... ... ... HI 276, (278) 

Jew— 

Will of, held revoked by second marriage subsequent to oxeoutiosi but 
during life of the first wife ... ... ... ... 1 148,(149) 

Joint Liability-^ 

iCinp V. Eocare applicable, see GONTBACT ACT. 

Joint Right— • 

See Limitation ; Mortgage. 

Jnvledlotlon— 

defined ... ... ... ... ... ... II 445, (451) 

Court of Hi§hest Jurisdiction— 

(II of 1863), has regard to general, not to finality of particular decision... Ill 522, (527) 
High Gdurt, no appeal from District Court in purely rent suits under 
100 rupees, VIII of 1869 (JACKSON, J. disa.) ... ... ... Ill 151 

See also HIGH COURT. 

CwU Courts, Suita within juriadictim of— 

Validity of Acts of Legislature, can be tried (aU judges) ... ...Ill 63,(143) 

Presumption in favour of validity (GARTH, C.J.) ... ... Ill 63 

Certificate proceedings, sufficiency of service of notice under Ben. Act 
VJIofl 868 . i ... ... ... ... ...Ill 771,(773) 

Worship, turn of, ref^al to deliver up idols, suit for damages ... Ill SJO 

Suita not within jurUmction of— • 

Suit covered by ss. 95 and 98 of Ben. Act VIII of 1865 for value and 
crops out^nd carried away by defendant ... ... ... I 183,(184) 

Suit in respect of Municipal assessment barred by s. 33 of Bengal Act HI 
of 1864 ... ... ... ... ... ... 1 409, (411, n) 

Bxoept when assessment itself is ultra vires ... v ..! * ... 1 409, (n) 

Suits in respect of immoveable property not situate within jurisdiction of II 45, (52) 
Small Cause CottrU Suit to recover balance due on account of rents 
collected by defendant as plaintids* agent is one falling under s. 6 
of Act XI of 1865 ... ... ... ... I 123t(125) 

Jariipradenoa— 

|«w, what is, test of, (even when purporting to be an Act) per ' 

MABKBY, J. ... ... ... ... ... ra 68 , (91) 

Jury— • 

Bee Obucisal Fboobdube Code. 

Jutioe, Sqnlty anJSood ConwleDoe— 

Principle of, tiot held applicable to a suit for costs by a party to previous ^ 

suit against a third ^rson with whom, the opposite party in 

suit had entered into champertous agreement ... .. .0 II 2d6f (269, n) 

M High CoiTrt. * 
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liand Acquisition— * 

Compensation for Lands acquired by Government. Principles on* 
which, compensation to be awarded • ... ... ... 11 103, 

^ • (left, 108, n) 

Landlord and Tenant— • * * 

Adverse possession. Onus on person claiming by adverse possession ... I{I 796, (804) 

Eiectmeni — ^ • 

Notice when necessary ... ... ... ... .... II 146, 

(147iel48, n) 

When the tenancy is determinable by reasonable notksj^ expiring at the 
end of the year, the suit in ejectment is liable to be dismiss^ if no * 

notice is given ... ... ... ... ... II 146, 

(148, 149, n) 

See also E JSOTMENT. • 


Ohatwali Tenures, See GHATWALI TENURE. • 

• Jumma — Alteration of conditions other than amount of rent, is no 

alteration of Jumma within Reg. VIII of 1793 ... ... ... Ill 

Lease — 

Of property not in possession of lessor at the time, not ipso facto void ... I 

• 

Honco a suit for possession by the lessee would lie ... ^... I 

^Limitation, See LIMITATION. 

Occupancy Right, See OCCUPANCY RIGHT. 

Purpose of holding, cannot be converted to other than that granted for or 
acquired by user ... ... ... ... ... Ill 

Ten^m of— 

Contract express or implied regulates in absence of special law or custom III 
General presumption of tenancy at will or yearly tenancy ... ... IJI 

Some sort of such relationship is constitute when the landlord receives 
rent from a person who comes into possession after his original lessee 
dies and before the latter could be ejected as trespasser, that tenancy 
must be determined by some notice or otherwise ... ... I 

When premanent tenancy presumed ... ... ... ... Ill 

Buildings, erection of, will not enlarge the term ... ... ... Ill 

Gnus on tenant ... ... ... ... ... ...Ill 

Legal Praotitloners— 

See ATTOEtNBY AMD OliIENT. 

Eteglslation— \ 

(Suggested) Extension of Act XX of 1863 to endowment in Presidency 
Towns per GARTH, G.J. ... ... ... ... ... ly 

King v. Hoare feyr the rule in, if it should work hardship ... ... Ill 

Legislature— 

See INDIAN LBQISI^TUBE. • 

Lessor and Lessee- 

See LANDIiOBD ^ND TENANT. 

Letters of Administration- 

May be granted after 7 days from the death of testator, under s. 368 of 
AetXofft66 ... ... • ... ... ... I 

Letters Patent— 

Judgment — (d. 16) — • 

Order directing prosecution (Act IV of 1877) not within ... ... II 

No appeal lies to High Court against an order giving leave to Sppeal to 
Privy Council granted by the Judge in th8 Privy Council Department I 
Land, Suit for. See HIGH Court. * 

Lea/ve to sue, land partly within ^d partly without, even in High Courf 
Igave to su# unnecessary (C.P.U., 1877, B. 19) ... ... ...Ill 

’ Lex Lod— . 

Difference between— *and famUy usage ... ... ... I 


251, (263) 

297, 
(300, 302) 
297, 
(300, 302) 


781, (784) 

, 696. (699) 
696, (699) 


391, (399) 
696, (701) 
696, (700) 
696, (701) 


563. (572) 
353, (360) 


149, (160) 


102, (n) 


186, (195) 
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Limitation (XI¥ of 1859 ; IX of 1871 ; XT of 1877)— 

JLcknowUdgmeitir-^ 

* debt Vjudgment debt not within (1871) bb, 20 1&; 21 

* debt \ means liability tc.pay money for wMch a suit oould be brought — 

ifbt one lor which judgment hds been obtained : — (1871) ss. 20 & 21 ... 
acgmttal, Gripinal appeals from, six months (1671, art. 153) 

t Adverse Possea^m — 

Grant in lieu of maintenance, time runs against grantor (or his sucoes- 
Boi^ from notice of adverse holding as mokurrari : inferred from what 
oircumBtances ... 

Evidence of such notice 

Jalkar, dispossession of, within Limitation Act 1871, art. 145 
Bee also ALLUVION ; ADVEBSE POSSESSION. 

Forma Pauperis^ Suit in. Plaint in a — ^must be considered to have been 
filed on the day the Btsonp fee is paid, when the application to sue in 
forma pauperis is dismissed 

Frcmd and Collusion — 

Suit to recover money obtained by fraud and collusion is a suit under 
art. 60 of Act IX of 1871 and must bo brought within 3 years from the 
date when the money was received ... 

8. 19, applicable oxdy to cases of fraud committed by party against whom 
right is sought to be enforced (1871, s. 19) 

(Art, 95— L. A., 1871). 

Not applicable to recovery of possession of property fraudulently brought 
to and bought at revenue sale by defaulting co-sharer 
but see 

Not to evpry transaction in which fraud enters as element 
parties to tr^saction, applicable only to 

JETeirship— Applicability of 122 not only to legacy but to distributive share 
of moveable property of testator or intestate (1871 — 122) ... 

Includes share of residue of testator*s moveable property .. 
Jnmoveable Property — Suit to recover money personally and by sale of 
immoveable property secured collaterally under the bond, was held to 
be a suit to recover U859), s. 1, cl. 12) 

Instalment — default, in debt by oral agreement, (1677 — art. 75) not within, 
as being oral ... 

Interpretation — / 

Law of limitation at time of institution of suit, whether applicable 
or not 

Periods of limitation prescribed in sch. II of Act IX of 1871 are to be 
oomputed*bubject to the provision contained in the body of the Act ... 

* No process of execution on judgment after the lapse of three years'— 

means a proper execution should have been made within that time, 
Beng. Act VIII of 1869, s. 58 ... ... « 

* Nothing in preceding section’ etc. (Act XIV of 1859, s. 21) ... ^ 

* Process of exectUion may be issued’ (Act XIV of 1859, s. 21)... 

’ StsU* us^ in the Act does not include applications ” (1871) 

See also INTERFBETATION OF STATUTES, BETBOBrECTIVITY. 

JowU family property— 

Sxclusion from, in cases within L. A., 1871, (art. 127, not 143, applies) 
Time from refusal on demand^ not from exclusion^ however long the latter 
peri^*^. 

N^^^bt snow possession within 12 years before suit 
‘1^^'modified in the Act of 1877 

Joint rights— * 

Oo-sharers added affet limitation, not barred 

Afistoles— MistV^ of one’s rights no bar to limitation iginning 

Pendency of snitr- 
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Limitation — ( continued.) 

' Femdency oj mit — (oontinued.) • 

for khas possession eventually dismissed as ilhtcnablet does not save limita- • 

tipn for rent ... ... ... ... ... • • ...•ill 817, (823) 

eveb though the suit had been brought on mistake as to ohe’s rights ... Ill 817, $23) 
pending proceedings to establish lease, limitation as to rent runs nevorthe- ^ 
less, under ^ng. Act VIII of 1869, s. 29 .. ... ... Ill 6, (16) 

Peifdency of litigation in respect of one propoi:ty does not save limitation • * 

in respect of oiker property ... ... ... «... Ill 716, 

(71ff, 720) 

mere fact of filing plaint does not save limitation whore there is no prose- 
cution of the suit with reasonable diligence ... ... ... Ill 312, (813) 

What is reasonable diligence is a question of fact ... ...Ill 312,(313) 

When no steps were taken for three years beyond applying for, substituted * 

service, after filing plaint in time, suit held barred . ... , ... Ill 812 

• Possession^ smts for — 

limitation distinct from title ... ... ... ... Ill 768, (770) 

within one year from the date of sale ... ... ... ^ ... II 08, (102<3,n) 

Suit for the recovery of possession of property sold under a decree and 

« purchased benante Sor the joint-debtors of the judgment debtor, is really 
a suit to set aside sale under cl. 11 of sch. ii of Act IX of 1871 and 

be brought within one year from the date of sale ... ... II 98, (102-3, n) 

Privfieqes and patents — Takingofaccount8alsowithinart.il ... Ill 17,^9) 

Revival of barred claims— 

barred claims, though not extinguished, is not revived by change in limi- 
tation (1869 ; 1871) ... .. ... ... ... Ill 331, (333) 

Maintenance claims likewise (1869 ; 1871) ... ... ...Ill 381,(333) 

Sptdflc Per/or»nance— (1871— 113) applicable ... ... ... II • (323) 

Step in aid of execution — 




Applying to enforce decree L. A. (1871) 167 — moans application by which 
proceedings are commenced — not incidental applications ... 

* Keep in Force ’ in L.A. (1871) 167 includes applications simply to keep 
decree in force 

Anplication for execution made on 8th Jan., 1875, the last proceeding 
iiaving been male on 8th January 1872, was held to be in time (1871 — 
167) 

Competency to see^f previous proceeding adjudicated had even tk§n been 
barred 

fiven if judgment debtor had notice then 

Diligence of creditors, no authority to import, beyond what is required by 
the Act 

Notice of execution is not sufiicient " process for enforcing ” it within. It 
must be by actiTal process of attachment of person or property (1871 — 
157) ... 

Step in aid of execution, sch. II aft. 167 ; 169 ; notice of part payment of 
judgment debt nothing acknowledgment within 20 and 21 does not 
keep decree alive (1871) 

Partition decree, application by any one of sharers declared to bo entitled 
under decree, sufficient to keep it alive for all ... 

Whether plaint or defendant in suit 

See also ADV{!BSE POSSESSION ; ALLUVION ; LANDLORD AND TENANT. 

Lunatio— 
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II 


II 
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236, (242) 
236, (242) 

336, (339) 

618, (621) 
618, (521) 

647, (650) 
123, (n) 

468, (469) 

661, (652) 
561, (662) 

I 


Authority of Criminal Courts under s. 426 of Act X of 1872 over a lunatio . 
accused ceases after the transmission of the accused to the place of safe 
custody appointed by Government and may be revived only und^ s. 432 II 


^ HA^strato — , 

When disqualifia^to try— ... ... ... ... * II 

IHsMet Magiitrate — Power of, to direct case to be tried by Bench of 
• liagiatrates ... ... ... ••• ... U 

See nwnfMAi. FftOCEDUBB. * * * 


S66 

28 . ( 29 ) 
23 , ( 82 ) 



XXX 


INDEX. 


. « 


• ' ^ . OAIi. FAOB 

Mahomedan Law— 

AcknowledgiSsnt o/— son as legitimate, effect of, on mother — when raises 

a presumption that she is a wife of the father — ... ... II 184, 

^ ^ (199,200, n) 

AliencUi^ defeating course q/«ucc^Mion— must be strictly proved ... *11 184 f (196 n) 
may be done 

(1) by *a deed of gift without consideration when actual delivery 

r mustbemade, or ... ... ... ... II 184, (196 n) 

(2) by a deec^of gift for consideration when delivery is not necessary, 

• inadequacy of consideration too not being material ... ... 11 184, (196,n) 

Alienation defeat^ cou/rse of gfiecession — 

But tnere must be 

S actual payment of consideration and 

bond fidf intention to divest himself in prcesenti of the property to 
cenfer it on the donee ... ... ... ... II 184, (197, n) 

Custom —Hindu Law, wheh adopted, how far to be applied ... ... Ill 694 

Inheritance — ^Wife and fiUBband entitled to return in preference to the 
Fiscus ... ... ... ... ... ... Ill 702,(704) 

Maintenance — 

See HINDU LAW. • 


Maintenance and Champerty- 

Bee GHAMFEBTWAND MAINTENANCE. 

Majority Act- 

Appointment of a Guardian ad litem extends period of minority to 21 

under s. 3 of Act IX of 1875 at least so far as subject-matter is concerned. I 388, (390) 
Bee also HINDU LAW. 


Malice- 

May be* ground of action if the improper putting of the law into motion is 
due to it* ... ... ... ... ... ... II 

Mandamus- 

Writ of — High Court held not entitled to issue — in the case... ... II 

Married Women’s Property Act— 

See under Husband and Wife. 

Master and Servant— 

Warranty of skill, implied on the part of the servant that he is capable 
of performing servi^ required of him ... ... *' ... II 

Agreement to render Jxounls* Amounts to undertaking, not ^at servant 
was a skilled accountant, but to keep and render accounts reasonably 
expected of inexperienced assistant ... ... ... ... n 

Breach ofdmplied, incompetence to render true and just accounts as per 
express agreement held to justify dismissal ... ... «... II 

Haxims— 

Caveat Emptor, See Sales. ' . 

factum Valet. See Hindu Law, Maxims. 


338, (360, n) 
378, (283, n) 


e 


33, (35, 41) 

33, (40) 
33, (40) 


Heetintfs— 

See COUPANT LAW. * ^ 

Mesne Profits— 

^tetest oh, from institution of suit, allowed iy Indian Law and practice III 654, (660) 

Wiior-^ 

See iNPAgT ; HINDU Law, Family Business ; Majobity. 

Minority— 

Flea of, to set aside eoontraot not allowed though Court interfered to 
some extent on ground of unoonscionablA nature of it ... ... I 108, (120 

♦ 121, nj 

MistftliQC — * • ** 

See OONTSBAOT; LIMITATION. •, 

BuooesAi^to. on^leath of gr&tee without heirs... ... 


I (402,n) 
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Money had and received— 

Money paid under swperseded but unrev&rsed decree, recoverable 
See also Degrbb, Ntfpsrsession o/. • 

What creates — ^Mete oovenant not to ijienate any property without 
specifying same does not make it mortgage ... ... ... ; 

Fonsclomre — 

When one and entire, foreclosure of part not allowed ... «. 

Whether partial, can be allowed, quesre ... ... ... ; 

Service of notice of application for foreclosure is imperatm under 
Reg. XVII of 1806 ... . ... ... ... 

XFII of 2806— 

Strict compliance with conditions required ... ... ... 

Notice must be served on the then owners ... .... ... ; 

and ^1 of them, when the mortgage is entire ... ...* » ... ] 

• Service on some only in such case Invalid ... ... ... ] 

Year of redemption from date of service only 
Proof ot service required ... 

Nazir’s endorsement insufficient ... ... ... • 

Judge’s functions ministerial only 
Interest, Post diem — 

Awarding and rate of, in discretion of Court ... ... .*.. 

^wi^rded as damages, 6 % when contract rate was 18% 

hien— 

No lien by custom in indigo factories for seed advanced ... ... ] 

Mortgagee not bound to pay for or recognise those advances, unless he 
was a party to the contract ... ... ... ... ] 

or Jiad undertaken the liability ... ... ... ... ; 

Case of jmrehuser distinguished ... ... . ... ... j 

Mortgagee obtaining a summary decree under the bond and purchasing 
the right, title and interest of the mortgagor in execution thereof 
after the attachment and sale by other creditors cannot enforce his lien 
against the mortgagor or the purchaser 
Might possibly be otherwise if the alienation had been before the summary 
suit 

Whether C. P. G., 3859, s. 7 would not be a bar ... 


CAL. PAOB, 


nil 336, (338) 

• 

III 397, (409) 
III 397ja(409) 

IT ^11, (n) 


III 397, (406) 

III • 397, (409) 

III 397, (409) 

III 397, (409) 

III 397, (407) 

III 397, (406) 

III 397, (405) 

III 397, (406) 


II 41,(44, n) 
II 41, (44, n) 


first mortgage not jiecossarily extinguished by taking for the same debt 
a subsequent mortgage over the same and other lands ... Jk ...III 307, (309) 

It is a question of intention ... ... ... \ ... Ill 307, (309) 

Mortgagee, How right of mortgagee to bring property to sale exercised 
after having obtained a money decree in respect of claim under the 
same mortgage ••• ••• ... P 337, 

• (362, 363, n) 
Priority. When after a xpqrtgage of a factory along with the season’s 

crops, other persons advanced on security of same property, moneys 

which were found tfi have been used for the actual raising of the crops, 

held in the absence of an estop^l of the kind decided in Pickard 

SearSe the latter cannot have priority over the former ... II 68, 

• (92, 96, 96) 
Becewer Mortgage decree directing property to be sold, receiver cannot 

be appointed (VIII of 1869, s. 243) ... ^ ... ... ... Ill 336, (836) 

Moyeibles— * 

have the sittis of the owner... ... ... ... ... I 412, (418) 

HaltifariousneBB— 

See Civil Proobdube Code. » 

Municipal ABBesBiiient— 

Decision of Comn^ssioners on appeal is final as regards rate but suit , 
mjintainable if assessment itsel! is ultra vires... ... .. I 409, (411,n) 

^Municipality— • 

not a public servant within IV of 1877 ... * ... • ... Ill 768 


P 337, 

(862, 353, n) 


68 , 

(92, 96, 96) 

336, (836) 

I 

412, (418) 
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Negllgenoe— 

Water, esoap^of, see TORTS, NeoligencE. 

Negotiable Iiteti^amente— * 

Accommodation acceptor can show his being only accommodator notwith- 
standing Kvidence Act, s. 92 ... ... ... ... Ill 

Currency stolen, to be returned to holder in good faith from whom 
c stolen ( ... ..« ... ... ... ... Ill 

PromisBofy note^ 

OnV on demand, limitation begins to run from date of note ... I 

Whenrthe interest was exorbiftnl, and consideration grossly inadequate 
in addition to a false statement being contained* in the note, Court 
interfered to give equitable relief ... ... ... ... 11 

. Bill of exchange. When a, is payable by instalments, suit to recover the 
whole ^ default of one, {Recording to terms of the bill, cannot be brought 
under Act V of 1866 r .•• ... ••• ^ 

Notice— 

Of foreclosure was held imperative under Reg. XVII of 1806 ... II 

Requirements as to, in acsalo under Reg. VIII of 1810 ... ... 1 

Bee also LANDLORD AND TENANT ; MORTGAGE ; FORECLOSURE. 

Nuisance— < 

Bee CAUSE OF ACTION. 

Occupanoy Bights- 

Acquisition oft independently of lessor’s title, under Beng. Act VIII 
of 1869 ... ... ... ... ... ... Ill 

Title by Act, not /rom lessor ... ... ... ... Ill 

' AUenatipn. Custom authorising transfer, no defence for transferring 
•portion « ... ... ... ... ... ... Ill 
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174, (184) 
• 379 

328, (830) 

202, (208) 

130, (132) 
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' 311, (n) 
359, (n) 


560, (563) 
660, (563) 

A 

774, (775) 


Purposes of — 

Whether can build on land ... ... ... ... Ill 781, (783) 

Cannot convert to purposes other than used ... ... ... Ill 781, (784) 

Primdfade presumption of agricultural, from holding under Beng. Act 
Vm of 1869... ... ... ... ... ...Ill 781,(784) 


Kabuliatt suit for enforcement oft landlord must prove willingness to • 

grant patta ... * ... ... ... ... ... Ill 498 

Willingness presumed if his rate of occupancy rent is correct... .:. Ill 498 

When rate higher, no |resumption but dismissal of suit ... * ... Ill 498 

and Kabuliat includim'the rate of rent at what the Court may regard « 

just, not given « ... ... ... ... ... Ill 498 


Offlesps— 

Rxecutive, exercising judicial functions, to be scrupulous to form opinions 
independently.. ... ... ... ... ... Ill 522, (532) 

OnuB— ‘ ^ 

Suiis for resumption — on plaintiff to show that lands are ilfaZ when the 
defence is they are LaZthtra; ... ... ... ... I 378, (383, n) 

Lakhiraf lands, that certain lands were, from before 1790 t.. Ill 501, (^s) 

Bee also HINDU LAW ; Presumption. 


CMers— 

flae RULES AND QRDEBB. 


dtidli Ta)||ii|daP8 Act (lof 1869)- 

Eegietiy in name of one does not bar beneficial interest in others 
even if they be other Aembers of joint famj^y 

evidence to snpport^^roof thereof 

s. 22, ^ (4)* Act I of 1869 Treatment cf daughter’s son 

sofficieibt ••• ••• ••• ... 

Bnoh snooeMion hoivever limited to tahiqdari estate 
Rvidenoe, snffioieinsy of, therefor 


... in 

III 
... Ill 

... in 
ni 

as son K, 

... ni 
... in 
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Parties to Suit — 

Who Whether a transferee of a decreeh by merely applvins for 
execution is a party ... ... e , \ ' 1 .. ... II 

Hindu Law — 

In a suit for specific share of joint family property by one member, 
all the other members are necessary parties ... ... ... IJ 

Spjt to recover moiety -of the undivided share of a deceased member by *) 
one only of the surviving members not dismissed under circumstances 
.of the case ... ... ... ... I 

Negotiable ittstruments — in suit by holder of drawer an^ acceptor can be 
joined as defendants ... ... ... ’ ... ... m 

Principal and agent. Whether suit against agent being elected by plaintiff, 
principal can be added afterwards ... ... ... ... II 

Tenant — against adjoining owner for letting water escape so as to cause 
damage to his crops, ... ... .... ... Ill 

See also CAUSE OB' ACTION, CO-KHAREKS. > 

Partition — 

See Hindu Law. 

Partnership— 

stranger may acquire rights of partner of compelling partition without 
severing the partnership... ... ... ... ... Ill 

Pi^uper— 

Suit by. See under LIMITATION ( Suit in Forma Pauperis). 

Penal Code— 

See INDIAN PENAL CODE. 

Penalty— 

S^ CONTRACl' ACT, S. 74. 

Plaint- 

See Pleadings. 

Amendment o/— allowed by Appellate Court, to avoid plea of limitation ... II 
Description of property in. When whole estate bearing one name is sued 
for, boundaries need not be given ... ... ... ... II 

Pleadings— 

iftle by adverse possession, effect of setting it up also, and of not setting 
it up, in ejectment ... ... ... ... ... Ill 


Promissory noter unstamped when original consideration n^y be 
• sued on \ HI 


Pledge- 

See Cause of action, Contract act. 


PoBsession— 

Suits for, patta, evidentiigry value of ... ... ... ... Ill 

See also EJECTMENT; LIMITATION, POSSESSION (SUIT FOlt). 


Pottah— 

Evidentiary value of, in suits for possession 


.. Ill 


Poundage— • 

When after attachment and before sale, the decree is satisfied in full, the 
Sheriff is entitled to poundage on the aniount so paid, and subject to 
this* the attachment may be withdrawn ... ... •... II 


cannot be raised in — when it involves 


Practice- 

Appeal. New point of law 

Cr5wina?”^. of, by Judge having to examine himself as witness 

therein, most undesirable ... ••• ••• 

Quatre — whether Jjji is not also illegal ... 

See CHIMINAI# PROCEDURE. * 

• Full Bench ppiwiow— Can b# attacked in appeal to^rivy Council without 
filing a cross-appeal, even though that opinion m not framed as a 
decree or as an interlocutory order ... 


II 

II 

.U 
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366,(372) 

23, (28) 
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Practice— f continued,) 

Inspection of documents. If it appears that defendant has not referred to 
all documents in his possession, the pr6per course is to ask for 
inspection of thefib pa^liiculat documents ... ... ... I 

Issues — * 

Additional, Bourts* powers to frame ... ... ... ... 11 

t Amendment off when and under what conditions made ... ... II 

See CIVIL PROCBOURE CODE (ISSUES). 

JitdSfe — 

Shouldenot c[ive opinions assunSlng hypothetical seis of facts ... Ill 

Judges to defer to decisions of High Court whatever their personal 
opinions ... ... ... ... ... ... Ill 

New Case — allowed to be raised in appeal as it saved the case from being 
barred * ... ... ... ... ... ... HI 

Pleadings— t 


PAGE 


178, (179) 
*!■ *. 

1. (14) 
1. (14) 

347, (361) 
69G, (701) 
1. (17, 18) 


When plaintiff was refused relief he was entitled to, on the ground that • 

be did not pray for it in the plaint ... ... ... ... II, , 311 

For a declaratory title by adverse possession to be decreed, it must be 
distinctly pleaded in thb plaint or in the issues... ... ... II 418, (424) 

Repealed Act. Conviction under, held illegal notwithstanding s. 6 of 
Act I of 1868... ... ... ... ... ... U 225, (228, «) ’ 

Revisions, 15 n/24 d* 25 Vic, c. 104— 

Party preferring appeal when no appeal is provided is not entitled to ask 
High Court to convert it as an application under s. 1.5 of 24 h 25 Vic. 

0. 104 ... ... ... ... ... ... I 383. (384) 

Powers exercised under Charter Act, s, 16, when Subordinate Judge 
persisting in error ... ... ... ...Ill 708,(710) 


General-f 

Query whether the return of jailor in charge of a person arrested in 
execution of a Court’s decree can be controverted by an aflidavit ... I 78 

Possession decreed when title by adverse possession established, the other 
specific title alleged failing ... ... ... ...Ill 224,(226) 

When this is not done ... ... ... ... ...Ill 224,(226) 


Presoription— 

Whether right to cat bund in tavour at each individual ryot can be e»lab- • 

Ushod by ... ... ... • ... ... ... Ill 776. (778) 

Presidenoy Small G^se Court— 

See SMALL CAUSK CC^BT. 

Presumption - 

Acts of Legislature, validity, in favour of, (GARTH) ... ... Ill 63 

Course of Indian Legislation, Parliament, when legislating for India., 
presumed to be aware of ... ... ... ... ...Ill 63 

Jurisdiction, in favour of Civil Courts having ... • ...“ ...Ill 501, f 503) 

Anck'^U documents. See EVIDENCE ; See also HINDU LAW. ^ 

Principal— 

See Pbincipal and agent. • 

Principal and Agent- - 

^eriff selling lands outside jurisdiction is ageift of execution creditor who * 

^ wanted him to sell the same ... ... ... ...HI 806,(816) 

In the lower Court ... ... ... ... ... I 66,(72,73) 

Agreement ^entered into by agent to relieve himself from a charge of 
crime, cannot bind principal ... ... ... ... I 3d0> (336) 

Suit against agent having been elected by plaintiff, the tJlihcr cannot be 
added afterwards ... ... ... II 472, (474) 

Prinoipal an4 Snlety— 

Accommodation acceptor without consideration may taking equitable « ,** - 

mortgage lose equitable rights of a surety ... ... ... HI 17l*, (185) , 

Discharge of (134— 1S0) whexiy by«trifst deed of debtor which neither 
compounds with norgives time nor undertakes not to sue ... ... HI 174, (187) 
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Principal and. Surety page 

When creditor gives up thereby right to proceed against other property of 
debtor, case within s. 139 ... ... ... 174, (187) 

But even then, question is whether remedies nave been itt^)aired by that 
abstention ... ... ... ... ... , III * f74, (187) 

W’tipre it enables better realisation of value, surety not discharf^d . Ill 9 174, ,(188) 

The Indian Law differs from the English Law ... ... . Ill 174, (188) 

See also CONTRACT ACT (S. 135). 1 

Priyileges— * 

Ijimitation, in respect of accounts for infringement ... ‘"'...Ill ^7,(19) 

Privy Council— 

Appeal— ground for. Question of law in case of affirming judgments, need 
not be limited to facts found by the Courts, provided it arises on the 
evidence in the case II ‘228, 

<231, 232, n) 

No— on concurrent questions of fact even though subject-matter of suit 
is above Rs. 10,000 ... ... ... ... * ... I 431, (460, n) 

Deposit cf securities. High Court had no power under s. 11, cl. (6) of 
AcUVl^f 1874 to receive the deposit after the due date ... ... II 128 

Contra — , 

Section 11 of Act VI of 1874 not being imperative, Court has power in its 
discrcbioi^ to extend time ... ... ... ... 11 272, (273, n) 

Appeal dismissed for default in depositing security ... «* ... 1 142 

Practice — 

Course of legislation and case law in India considered to see whether a 
certain practice — giving interest on costs when decree is silent— is a 
rule of practice observed in Courts HI 161, (169) 

Orders in Council, not to be interpolated by Subordinate Courts 
executing it ... ... ... ... ... ... HI 161, (169) 

illterost on costs not to be added whore it is silent • ... ... Ill « 161, (169) 

Probate— 

Grant of. In cases where unlimited grant extending over property 
in another province had been made, hold High Court not empov/ered 
under Act XIII of 1876 to grant probate liraib^ to any province ... I 52, (64) 
Objectiem fo— creditors of a possible heir not persons interested and so 
entitled to oppose under Succession Act (s. 250) .. ... II 208, (211, n) 

See Court Pres act, Sch. I, cls, ii and 12. 

Promissory Note- 

unstamped, wheit original consideration may bo sued on ... ^ III 31 

^eo also Negotiable Instruments. 


Public Highways— 

Beng. Act III of 1864 which vest# Public highways in Municipal Commis- » 
sioners, does »ot empower them, nor the Vice-Chairman to stop up or 
divert them... ... ••• ••• ••• , "125, 

•• ^ (428, 429) 

Public Policy — • 

Sotne contracts of the nature of champerty have been avoided on grounds of II 233, (267, n) 
Under what circumstances... ... ... ... ... II 233, (257, n) 

Public ServajdC— 

Municipal Corporation not within Act IV of 1877, s. 39 ... ... Ill 758 

sa.i<jtibn unnecessary ... ... j ••• ... Ill 768 

Purdanashin— ^ 

deeds by, nature of evidence of execution required for being bound thereby III 324, (327) 

Quasi Contract- 

See Money had and Received. . 


Ratification— ^ 

amounts in law to previous authority... ... ... * ...III 280,(286) 

A person not coUpetent to authorise an act, cannot give it validity 
ratifying if ... ... ... ... ... .. Ill 260,(286) 

requires notice or knowledge of want of authoritji ... ... Ill 280, (285) ^ 

See also COMPANY LAW. 
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Receiver — 

cannot be apift>inted in respect of mortgage decree directing property to be 
sold (1859, s. 243) ... f ... 

Whetfier property in the hands of a Receiver can be attached and sold in 
dBxecutfijn depends u^n execution taking place in Mofussil f r otherwise 

Registratioa Law- - 

^ An order rejecting an application under the section amounts to a decree 
and may be reviewed and under s. 38, all the procedure of tH^.Q. P. C. 
applies to the case (1868-76) 

c ** 

District Court mentioned in the Act must in the Begn. Provinces be 
taken to import the ordinary Zilla Court (1868-76) ... ... 

Quare — whether after rejection of an application for registration, it is 
open to parties benefited under the deed to propound it i|i and obtain 
registration by means of a suit (1868-76) ... , 

Under — no appeal lies a^ against both order granting and ordc^ rejecting 
an application for registration (1808-76) ... ... r*'* 


CAL. 

PAGE 

Ill 

335 

1403, 

(406, n) 

II 

131, 

(138. 

139, n) 


II 131, (137) 

II 131, (137) 
II 131, (138 w) 


Religious Endowment— > 

The shebait or manager cannot generally alienate the endowed property... II 
Rut may do so to preserve the endowment ... ... ••• ? 

Plaintifi seeking to set aside an alienation on the ground of the property 
being endowed property, must give strong and clear evidence of the 
endowment ... ... ... ... ... ... II 

When the alienation purported to be for the repair of the temple of an idol 
and if it is proved that the whole of it was not applied to it, unless the 
alienee colluded with the shebait, the .sale cannot be avoided. In any 
case sale will be valid to the extent to which money was applied for 


endowment purposes 

• 

... 11 

Presidency Towns, Act XX of 1863 inapplicable ... 

... Ill 

Jurisdiction there derived from the Supreme Court 
Advocate-General not a necessary party unlike what 
Chancery Practice 

... Ill 

t is in English 

... Ill 

Rent — 



341 (345. n) 
341, (345, 
351, 352, «) 


341 ’ (345) 


341, 

(353, 354. n) 
563, 
(568, 572) 
563, (573) 

563, (569, 
571, ^?72) 


When enhanced rent demanded for excels area, notice necessary Bcng. 

AotVIIIofl869, 8. H ... ... ... ... ' *... Ill 271,(275) 

although there is agreement to pay for what is in excess ... ... Ill 271,(275) 

See also Co-SHAREBS ; Ghatwali Tenures. 


Repeal of lots- 

Oonviotion undpr a Repealed Act held illegal notwithetauding e. 6 of tHe 
General Clauses Act (I of 1868) ... ... ... ... II 225, 

. (227, 228, n) 

see also Intsbfbetation of Statittbs. 


Bee judicata — 

(1869, 8. 2 ; 1877, s. 18). . 

1. Court to look to rabatauee— 

And not to form in deciding questions of ?«5 ... ... *I ‘ 144, (n) 

9P. Preoise form of luit immaterial ... ... ... ... m 145 , (148) 

First suit for rent ; second suit on title ; bar applies when same 
« question of title had been litigated, though only suit for rent ... Ill 145, (148) 

8. Array of parties*^ 

Whether as plaintm or defendant immaterial ... ... Ill 145, (148) 

4. Intervenor— • 

Bound when same question has been litigated in t]|e suit ^.*. Ill 1,45', ^48) 

Intervener bound when in suit against tenants issue of title raised * , 

and tried ; subsequent suit for en^rcing right under a prior butwara 
award barred — • * — ... ... Ill 705, (707) 
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Res judicata— ( ^ 

'S. All the baeet of claim. been alteged in the flnt suit— 

(a) Suit for money ^m^MCOunte under ^rtition of 

partnership assets buried ... ... ... ^ a. 

*(6) Subsequent suit for Kpssession based upon a title ^lifferent from 
that on which the previous suit a as based, but which could 
have been set up then, is barred by the rule of res judicata 
ft) Held that a subsequent suit brought as the heiress of her daughter 
is barred by realq|$^6f a previous suit brought to recover the sam» 
* property that the deed under which her 

daughter got iit wp a%i^ery ... 

(d) Subsequent BUijUfer pe^^ent abatement not allowed by reason 
of a previouS'9|RWTk$^^ in a suit for rent where the amount 
wasfix^T 

6. Status, qu^ilfons affeotiii|^- 

Question of adoption having been decided in a previous suit J^rought 

« to set aside a lease, held subsequent suit disputing adoption barred 

7. Ezecqti(^^pFoceedingfl— 

(а) no bar in respect of disposals on grounds other than me^ts 

(б) Order that petition be sent to record room, not an adjudication 

• (c) whether the fact that prior proceedings had been barred, even 

at tlife time of that adjudication, can bo gone into subsequently 
(d) Execution proceedings in which the legitimacy of an applicant 
for execution as transferee thereof, is decided, arc no bar to a 
regular suit to try the same question 

8. Bummary ppooeedingB— 

Summary proceedings under Act 11 of 1874 are suits within the rule 

9. There must be fair trial— 


CAli. PAGE • 

m ' (36) 

• • 

162. (») 

II J62, (n) 

I 202, (^, n) 

1 144, (146, n) 

III 47 
HI 47, (68) 

III 618, (521, n) 

II 327, (n) 
III 340, (346) 


^ ^ constitute a bar of res ... . ... ... II 222* (225, n) 

. (fit) Previous suit by Hindu widow dismissed on account of the • 

^ absence of defendant cited by plaintiff as witness, held no bar 
• to a subsequent suit by her daughter (next year) as against the * 

same defendant ... ... ... ... ... II 222, (225, n) 

i (b)' Where issue as to liAblitjj^o enhancement of rent, left undecided^ 

in first suit, no res jwdicato ... ... ...Ill 251,(260) 

(c) B^irst suit as on me and occupation dismissed as ought to have 
^ been on lease ; the second brought on lease not barred ... Ill 251, (200) 

10. Qut otherwise when decided on meritB— 


Order dismissing petition under Act II of 1874 is also resjudiqfitla ... Ill 
^ Even though dismissal was not on the ground that the petitioner 
was not entitled^ but had not proved the relationship ... ... Ill 

11. Ex parte decree— 

binding ... ^ ... ... ... ... ... Ill 

Unless there should hew^i^osh circumstances that might and could 
not have been th^n put forw^d ... ... ... Ill 

12. iBBue when immafterial to first suit is no bar— 

(а) First suit ^r arrears of rent at certain rate, plea^ uniform pay- 

ment fesr 20 years ; after notice of enhancement, second suit, 
pfeu, same, no bar, as the fact of such payment and the effect 
' thereof were not concluded in prewous suit ... ...Ill 

(б) ' Lands were taken at a certain rate per biga and at an estimated 

area, until ascertainment by measurement of actual extent. 
First suit for rent, plea^ area being less than estimate ; finding, 
area was more than the estimate by some amount, and suit dis- 
missed ; second suit for rent for excess area so found, hel^ not 
res judicata ... . . ^ ... ... ... Ill 

9 18. Competency of Court— • 

Small Cause Court trying incidentally question of title to rent, no * . 

j^ar, (Jackson, J.) ... ... ... ... iii 

Rbstitation— 

See OlTHi FbOCBDUBB ; DBOBBB, Supersession q, 


340, (846) 
340, (346) 


383, 
(388, 389) 

383, 
(388, 389) 


789, (7! 


s 

371, (274) 


612, (616) 
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Restoratioii— i 

Suit dismissod under s. 42 of Act IX of 185^ may be restored by the Con 
of Small Clauses in the same sitting ^eii after the order for striking off 
had been recorded » 




Resumic^tioii— ' 

iu units lor-~of lands on the ground that they aro mat, onus is on plain- 
tiff, repnesentative of an action purchaser 
See also GHMTWALI TENURES ; OCCUPANCY RIGHT. 

Revenue Sale 

Avoidance of uiidertenures, Aclj XIof 1859, s. 37 (4) extends to pciiiian one 
buHdiogs after the PormaAent Settlement 
Sec also EXECUTION SALE ; LIMITATION (FRAUD). 

Review— 

of judgment in proceedings under Act XXVII of 1860 allowed though not 
specially provided feyr ... 

See also CIVIL PROCEDURE. 

Revocation of Will— 

Soe Will. „ 

Right of Suit- 

See CAUSE! OF Action. 

Rules and Ov&ra— 

Giroular Orders, whether can affect law as decided 

Sale- 

Defect of Title— Pupchater'B Remedies on Eviction— 

Caveat Emptor — 

Eviction from land by paramount title to land remedy to purchaser 

(i) nene, in private sale, when oovenauts for title do not extend 
for, it is his own negligence not to have protected himself by 

• apt covenants 

(ii) in sales by Sheriff, Sheriff warrants his acting as such within his 

jurisdiction ... ... ... ^ 

(a) no remedy to purchaser when sale within jurisdiction 
for, debtor’s title passes without.warranty of title 
(4]^ when sale is tUtra vires of sheriff 

(1) the warranty of acting within jurisdiction remains 

(2) whore the Sheriff acts by direction of .execution-creditor, 

he«cts as agent for him 

But the ordinary incidents of vendor and purchaser is 
not established between the execution creditor and 
purchaser 
overruling 

for, the Sheriff soils, and is wanted to sell as such ‘(and 
no power to deal with the property otherwise) 

Thus, execution-creditor may be proceed^ against for 
money had and received by failure of considCliratiou > 
This right inay be affected 

(1) by possession and peroeption of profits for sometime ... 

(2) by purchase with knowledge of defects ... ^ ... 

(3) by acquiescence, etc. ... ... 

in Execution— 

f A Mahomedan daughter entitled only to a share in her father’ s property , 
^ got sold in execution the whole property in discharge of her father's 
debhi as well as hers, Jtsld that as she was not legally authorized to 
' represent the whole estate only her interest could pass... 

See also Execux^-Sale. 

Confirmation of— « 

Sec BXEOUTlOiJ. 

Dolivery hf ^omaiion, Hindu Law— e. ^ 

Whether, lu^ssary under Hindu Law 
Motioaof **■ A. ... 
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